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Aspinall’s Maritime Law Cases, 1870 — (current) 
Ashburner’s Principles of Equity, 1902 ® 

Atkyns’ Reports, Chancery, 3 vols., 1736 — 1754 
Ayliffe’s New Pandect of Roman Civil Law 
Apliffe’s Parergon Juris Canjnici Anglican! 


B. A Ad 

B. «; Aid. « 
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Bro. (n. o.) . . . . Sir R. Brooke’s New Cases, 1 vol, 1515 — 1558 
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Privy Council, 1 vol., 1705—1864 
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0. 0. Ct. Cas. ... ^ 

.0. L. B. . . . . • 
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1823—1841 ' 

. . •Oababe and Elite’s Reports, Queen’s Bench Division, 
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Comb. 
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Coop. Pr. Cas. . . 

Coop. temp. Brongh. 

Coop. temp. Cott. 

Corb. & 
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Cox, C. C. 
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Craw. & I). 
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Charley’s Chamber Cases, 1 vol., 1875 — 1876 
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ClilTord and Pickaids’ Locus Standi Report%3 vols., 
1873—1884 
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C. P. Cooper’s Reports, Chancery Practice, 1 vol., 
1837—1838 • 

. . C. P. C.'ooper’s Qlisos tevip. Brougham, Chancery, 

1 vol., 18.33—1834 
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Appeals, Vol. I., 1846—1852 
Crompton ahd Jervis’s Reports, Exchenuer, 2 vols., 
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2 v^H., 1834—1835 

Graiyand Phillips’ Reports, Chancery, 1 vol., TSiO — 
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Oro. Oar. 
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.. Croke’s Reports temp, James I., King's Bench and 
Common Pleas, 1 voL, 1603 — 1625 
Cruise's Digest of the Law of Real Property, t vols. 
Cunningham’s Report^ King’s Bench, fol., 1 vol., 
1734—1735 

. . Curteis’ Ecclesiastical Reports, 3 vols., 1834—1844 ^ 


Dalr 

Dan. 

Dan. A LI. 

Dav. & Mer. 

Dav. Pat. Cas. . . 

Dav. Ir 

Day 

Dea. & Sw. * • , . 

• 

Deac. 

Deac. & Oh. 

Deajs. & B. 

Dears. C. 0. • ^ • 

Deas & And. . . 

DeG. 

De G. F. & J 

Dd G. & J. 

De G. J« &* Sm. 


De G. M. & G. 


De G. & Sm. 


Delane 


Den. 

Bick. 

Dig. 

Dirl. 


Dods.* 
Donnelly 
Doug. El. Cas. 
Doug. (k. b.) 
Dow# .. 
Do\^& ^l. • • 

Dow. & L. * 


Daliymple’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1698—1720 

Daniell’s Reports, Exchequer in Equity, l^vol., 181? 
—1823 . 

Danson and Lloyd’s Mercantile Cases, 1 vql., 1828— 
1829 

Davison and Menvale’s Reports, Queen’s Bench, 

1 vol., 1843—1844 

Davies’ Patent Cases, 1 vol., 1785 — 1816 * 

Davys’ (or Davies’ or Davy’s) Reports (IrSaud), 

• 1 vol., 1604-1611 

Day’s Election Ciises, 1 vol., 1892 — 1893 
Deane and Swabey’s Ecclesiastical Reports, 1 vol., 
1855—1857 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 
1832—1835 

Dearsly and Bell’s Crown ftases Reserved, 1 fol., 
, 18o6— 1858 , 

Dearsly ’ 8 Crowi# Cases Reserved, 1 vol., 1852—1856 
Deas and Aiiderson’s Decisions (Scotland), 6 vols., 
1829^1832 

De Gex’s lieports. Bankruptcy, 1 vol., 1844 — 1848 
De Gef, Fisher, and Jones’s Reports, Chancery, 

* 4 vols., 1859-1862 

]?o Oex and Jones’s Reports, Chancery, 4 fols., 1857 
—1859 • 

De Gox, Jones, and Smith’s Reports, •Chancery, 
4 vols., 1862 — 1865 

De Gex, Macnaghteu, and Gordon’s Reports, Chan- 
q^jry, 8 vols., 1851—1857 

De Gex and Smale’s Reports,Thancery, 5 vols., 1846 
—1852 

Delane's Decisions, Revision Courts, 1 vol., 1832 — 
1835 

* Denison’s Crown Cases Reserv^, 2 vols., 1844 — 1852 
Dickdlis’ Reports, Chancery, 2 vols., 1559—1798 
Justinian’s Digest or Pandects 
Dirleton’s Dficisious, Court of Session (Scotland), 
fol., 1 fol., 1665 — 1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols., 177-L-*-1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 
Dow’s Reports, of Lords, 6 vols., 1812 — 1818 

Dow and Clark’s Ryorts, House of Lords, 2 vole., 
1827— 1832 I 

Dowling and Lownues’ Practice Reports, 7 vols., 
1843-1849 
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Abbreviations. 


Dow. & Ry. (k. b.) 

Bow. & Ey. (m. c.) 

Dow. & Ey. (n. p.) 

Bowl 

Do^. (n, s.) 

Br. &yaJ* 

Dr. & War. . . . * 

^rew 

Brew. & Sm. 

Briukwater 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Orig. 

Buiil. (Ct. of Seas.) 

Dunnfcg.. 

Durie 

Dyer 


Bowling and Eyland’s Eeports, King’fl Bench, 9 rois., 
1822—1827 

Bowling and Eyland’a Magistrates’ Cases, 4 vols., 
1822—1827 • 

. . Downng and Eyland’s Eeports, Nisi Prius, 1 part, 
1822—1823 • 

Bowling’s Practice Eeports, 9 vols., 1830—1841 
Bowling’s Practice Eeports, New Series, 2 vols., 
1841—1843 r 

Drury and Walsh’s Eeports, Ohanceiy (Ireland), 
2 vols., 1837—1841 

Drury and Warren’s Eeports, Chancery (Ireland),’ 
* 4 vols., 1841— 1843 

Brewry’s Eeports, Chancery, 4 vols., 1852 — 1859 
. * Drewry and Smale’s Eeports, Chancery, 2 vols., 1869 
—1865 

Drinkwater’s Eeports, Common Pleas, 1 vol., 1839 
Drury’s Eeports teynp, Napier, Chancenr, (Ireland), 

1 vol., 185%-1869 

Drury’s Eeports temp. Sugden, Chancery (Ireland), 
1vol., 1841—1844 
. . Dugdale’s Origines Juridiciales 
. . Dunlop, Court of Session Cases (Scotland), 2nd series, 

• 24 vols., 1838—1862 t 

Dunning’s Eeports, King’s Bench, 1 vol., 1753 — 
1764 • 

. Duiie’sjlecisions, Court of Session (Scotland), fol., 

1 vol., 1621—1642 • ‘ • 

. . Dyer’s Eeports, King’s Bench, 3 vols., 1513—1581 


E. &B. .. 
E.«:E. .. 
E. B. & E. 


Eag. & Y. 
East 

East, P. C. 

Ecc. & Ad. 

• 

Eden .. 
Edgar f. 

Edw. 

Elchies . . 

Eng. Pr. Cas. 
Eq. Cas. Abr. 

Eq. Eep. 

Esp. 

Exch. 


Ex.B. 


Ellis and BlacJ^burn’s Eeports, Queen’s Bench, 
^ 8 vols., 1852 — 1858 ♦ 

. . Ellis and Ellis's Eeports, Queen’s Bench, 3 vols., 
1858—1861 , 

Ellis, Blflbkhurn, and}i]lli8’s E^orts, Queen’s Bench, 

1 vol., 1858—1860 • 

. Eagle and Youngq’s Tithe Cases, 4 vols,, 1223 — 1825 
^ East’s Eeports, fciig’s Bench, 16 vols., 18(10 — 1812 
East’s Pleas of th^ Crown 

Spinks’ Ecclesiastical ai^d Admiralty Eeports, 2 vols., 
1853— 1855 

• . Eden’s Eeports, Chancery, 2 vols., 1757 — 1766 

Edgar’s Decisions, Couit of Session (Sco'tl^d), fol., 
1724—1725 

Edwards’ Eeports, Admiralty, 1 vol., 1808—1812 
, . Elchies’ Decisions, ^ourt of Session (Scotland), 

2 vols., 1733 — 1754 

Eoscoe’s English Prize Cases, 2 vols., 1746 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 4667 — 
1744 • 

• . . Equity Eeports, 3 vols., 1^3 — 18o6 

Espinasse’s Eoport#, Nisi Prius, 6 vols., 1793 — 18iq 
Exchequer Eeports (Welsby, Hurlstone, and Gor- 
don), 11 vols.. 1847 — 1856 ^ 

.. Law Eeports, Exchequer Division, 6 vols.,.. 1875 — 
1880 


P.&F. ,. • .. 

F. (a. of Sess.) 

Fac. CoU. (with date) . . 


Foster and Finlason’s Eeports, Nisi Prius, 4 vols., 
186^—1867 

FrcupSr, Couii; of Session Cases (Scotland], 6thcserios, 
If 98— 1906 *•. c # 

Faqtilty of Advocates, Collection of Deci8ion8,x/ourt 
of Session (Scotland), fol., 1st a^d 2nd series, 
21 vols., 1752—1826 



Abbreviations. • ^ liii 

Fac. OolL (n. 8.) (with Faculty of Advocates, Collection of Decisions, Court 
^te) of Session (Scotland), New Series, 16 vob., 1825— 

1841 

Falc. f Falconer’s Decision^ Court of Session (Scotland), 

2 vols., fol, 1744-^761 

Fak. & Fitz • Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 

—1838 

Ferg Ferguson's Consistorial Decisions (Scotland), l«vol., 

• 1811—1817 

Fitz-G Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 

1728—1731 • • 

"Fitz. Nat. Brev. . . Fitzherbert’s Natura Brevium • 

FI. & K. . . . . Flanagan and Kelly’s lieporfs, Rolls Court (Ireland), 

1 vol, 1840—1842 

Fonbl. . . ?. . . Fonblanque’s Reports, Banitruptcy, ^ parts, 1849^ 

1852 

For Forrest’s Reports, Exchequer, 1 vol., 1800—1801 

I Forb. .. Forbes’ Decisions, Court of Session (Scotknd), fol., 

• 1 vol., 17j^— 1713 

» Fort. De Laud. . . Fortescue, De Laudibus Legum Angliae 

Fortes. Rep Fortescue’ s Ropoi-ts, fol., 1 vol., 1692—1736 

Fost Foster’s Crown Oases, 1 vol., 1743 — 1760 

Fount FountainhaU’s Decisions, Court of Session (Scotland), 

efol., 2 vols., 1678-1712 • 

Fox & S. Ir. Jd. C. Fox and T. B. 0. Smith’s Reports, vKing’s 

• Bench (Ireland), 2 vols., 1822 — 1825 

Fox <& S. Reg J. S. Fox and i). L. Smith's Registration Cases, 

' * • • 1 vol., 1886—1895 

Freem. (CH.) .. • Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 

’ Freem. (K. b.) . . . . Freeman’s Reports, King’s Bench and Common 

Pleas^ 1 vol., 1670—1704 


GaP. & Dav. 
Gale 

Gib. Cod. 
Giff. 

Gilb. • . 
Gilb. 0. P. 
Gilb. (^H.) 
Gilm. & F. 


Gl. & J. . . 


pianv. ED Cas. . . 
Glascock . . 

Godb 

GouldsB... r. 

Gow 

GwiU 


. Gale and Davison's Reports, Queen’s Bench, 3 ^Is., 
• 1841—1843 • 

, Gale’s Reports, ^Exchequer, 2 vols., 1835 — 1836 
. Gibson’s Codex Juris Ecclesiastici Anglicani 
Oiffard’s Reports, Chancery, 5 vols., 1857 — 1865 
. Gilbert’s Cases in Law alid Equity, 1 vol., 1713 — 
1714 

. 'Gilbert’s llistory and Practice of the^ Court of 
Common Pleas 

. Gilbert’s Rejwts, Chancei^ and Exchequer, fol., 
1 vol., 1706-1726 

. Qilmour and Falconer’s Decisions, Court of Session 
(Scotland), 2 parts, Part I. (Gilmour) 1661—1666, 
Tart II. (Falconer) 1681-.1686 
. Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, De Ijegibus et Consuetudinibus Regni 
Auglise 

.• Glar^ille’s Election Cases, 1 tol., 1623 — 1624 
. Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 
. Godbolt’s Reports, King’s Bench, Common Pleas, 
and h^chequer, 1 vol., 1574 — 1637 
. Gouldsborough’s Reports, Queen’s Bench and King’s 
Bench, 1 vol., 1586 — 1601 
. Gow’s Reports, Nisi Prius, 1 vol,, 1818 — 1820 
. Gwillim’s Tithe Oases, 4 vols,, 1224 — 1824 


H.&N. .. 


Hurlstone and (Altman’s Reports, Exchequer, 4 vols., 
• 1862—1866 I 

Hurlstone and Norman’s Reports, Exchequer, 7 vols., 
1856—1862 



Abbreviations. 


Uv 

H. & Tw, 


H.&W, 


H. L. Cas. 

Hag, Adm. 

Hag. Con. 

Hag. Ecc. 
Hailes , . 

Hale,b. £. 
Hale, P. C. . 
Har. & Buth. 

Har. & W. 

Hare. 

c 

Hard. . . 

Hare , 
Hawk. P. C. 
Hayes 

Hay», & Jo, 

Hem. & M. 

Het. 

Hob. 

H^g. 

Hog. .. 

Holt (adm.) 

Holt (eq.) 

Holt (K, B.) 

Holt (n. p.) 
Home, CJ. of Seas 

Hop. & Colt. . 

Hop. & Ph. 

Horn & H. 

Hoy. Suppl. 

Hud. & B, 

Hume . . 

Hut 


Hy.Bl. . 


I. C. L. B. 
I. Ch. B. 

1. Eq.B. 
I.L.B. .. 


Hall and Twells’ Beports, Chancery, 2 roll,, 1848-- 
1850 

’Hurlstone and Walmsley’a Beports, Exchequer, 
Uvol., 1840-1841 ♦ 

Clark’s Beports, House of Lords, 11 vols., 1847—1866 
Haggard’s Beports, Admiralty, 3 vols., 1822—1838 
Haggard’s Consistorial Beports, 2 vols., 1789—1821 
Haggard’s Ecclesiastical Beports, 4 vols., 1827—1833 ’ 
Hanes’s Decisions, Court of Session (Scotland), 
2voi8., 1766— 1791 
Hale’s Common Law 
, . Bfeile’s Pleas of the Crown, 2 vols. 

. . Harrison and Butherfuid’s Beports, Common Pleas, 

^ 1 vol., 1865—1866 

Harrison and Wollaston’s Beports, King’s Bench 
and Bail Court, 2 vols., 1835 — 1836 
Harcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681— 1691 , 

. . Hardies’ Beports, Exchequer, fol., 1 vol.,*1656— 1669 
. . Haro’s Beports, Chancery, 11 vols., 1841 — 1863 c 

. . Hawkins’s Pleas of the Crown, 2 vols. 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830— 
1832 

Hayes and Jones’s Beports, Exchequer (Ireland), 

1 vol., 1832—1834 , 

. . Hemming and Miller’s Reports, Chancery, 2 vols. 
1862^1865 

. . Hetley’s Reports, Common Pleas, fol., 1 vol, 1627— 
1631 • 


. Hobart 8 Reports, Common Pleas, fol, 1 vol, 1613 
—1625 

. Hodges’ Reports, Common Pleas, 3 vols., 1835— 
1837 , 

Hogan ’^Reports, Rolls Oburt (Ireland), 2 vols., 1816 

lou^ 0 0 

W. Holt’s Rule of the Road J^ses, Admiralty. 1 vol 
1863—1867 * •» 

.* W. Holt’s Equity^^ports, 1 vol, 1846 • 

Sir John Holt’s Reports, King’s Bench, fol. 1 vol 
1688—1710 •’ 

F. Holt’s Reports, Nisi Prius, 1 vol, 1815—1817 ' 
Home’s Decisions, Court of Session. (Scotland) 
fol, 1 vol, 1735— 17*14 • . 

Hopwood and Coltman’s Registration Cases, 2 vols., 
1868 — 1878 ’ 

Hopwood and Philbridk’s Registration Coses. 1 vol 
1863—1867 » » 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 
1838 — 1839 • ’ 

H^enden’s Supplement to Vesey Jun.’s Reports. 

Chancery, 2 vols^ 1753^^1817 . 

Hudson and Brooke’s Reports, King’s Bench add 
Exchequer (Ireland), 2 vols., 1827—1831 
Hume’s Decisjpns, Court of Sessioa (Scotland) 

1 vol., 1781—1822 • \ ^ 

Hutton’s Beports, Common Pleas, fol, 1 vol, 1617— 
1638 • 

Henry Blackstone’s Beports, Common Pleas, 2 vols, 
17jj^l796 ’ * 

Imi Common Law Beports, 17 vols., 

^si ^ancery BeportspH vols., 185^—1867 
tosh ^uity Beports, 13 vols., 1838—1851 
tosh Law Reports, 13 vols., 1838 — 1851 



ABJliUEVimONS. 


Iv 

I. L. T. .. Irish Law Times, 1867— (current) • 

1. E. (preceded by date) Irish Reports, since 1898 {e.y. [1894] 1 I. E.) 

I. E. 0. L. . . Lish Reports, OommoB^Iiaw, 11 vola., 1866 — 1877 

I, R. Eq. . . IriBh. Reports, Equity, 11 vols., 1866—1877 

It. Giro. Gas Irish Circuit Cases# 1 voL, 1841 — 1843 

It. Jut. . . •. Irish Jurist, 18 vols., 1849 — 1860 

It. L. ]^c. Ist ser. . . Law Recorder (Ireland) Ist series, 4 vols., 1827— 

1831 , 

It. L. Eec. (n. 8.) . . Law Recorder (Ireland) New Series, 6 vols., 1833— 

1838 

Irv, Irvine’s Justiciary Reports (Scotland), a^oh., 1852 — 

l»bT 

• 

J. Bridg. . . . . Sir John Bridgman’s Reports, Common Pleas, fol., 

• 1 vol., 1613—1621 • 

J. P. .. Justice of the Peace, 1837 — (current) 

J. Shaw, Just J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 

. ^ —1852 

Jac. •* Jacob’s Reports, Chancery, 1 vol., 1821*-1823 

Jac, & W. Jacob ana Walker’s Reports, Chancery, 2 vols., 1819 

—1821 • 

Jebb, C. C Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 

—1840 

Jebb & B. . #Jebb and Bourke’a Report^ Queen’s Bench (Ireland), 

1 vol., 1841—1842 P 

Jehb & S. • . . . Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenk. !. ■ *.,• .. Jenkins’ Reports, 1 vol, 1220 — 1623 

Jo. & Car. .4 Jones and Carey’s Reports, Exchequer (Ireland), 

1 vol., 1838-1839 

Jo. & Lat. . . . . Jones and La Touche’s Reports, Chancery (Ireland), 

3 vt)ls., 1844—1846 

lo. Ex. Ir. . T. Jones’ Reports, Exche^er (Ireland), 2 vol^, 1834 

, —1838 

John. Johnson’s R^orts, Chancery, 1 vol, 1858 — 1860 

John. & JI. * . % Johnson and Uemmiug’s Reports, Chancery, 2 vols., 
• • 1J60-1862 

Jur. • . . Jurist Reports, 18 vols.j 1837 — 1854 

Jur. (n, 8.) JurJht Reports, New Seribs, 12 vols., 1856 — 1867 

Just. Inst. t Justinian’s Institutes 

• 

K. & G Keane and Grant’s Registration Cases, 1 vol., 1854— 

• ’ . 1862 

K. & J Kay and Johnson’s Reports, Chancery, 4 vols., 

1853—1858 

K. B. (preceded by date) ^Law Reports, King’s Bench Division, since 1900 
(e.</., [1901J2K.B.) • 

Karnes, Diet. Dec. . . Katnes, Dictionaiy of Decisions, • Court of Session 

• (Scotland), fol, 2 vols., 1540 — 1741 

Karnes, Rem? Dec. . . ICames, Remarkable Decisions, Court of Session 

(Scotland), 2 vols., 1716 — 1752 

Karnes,* Sel Dec. . Karnes, Select Decisions, Court of Session (Scotland). 
1 vol, 1752—1768 

Kay - Kay’s Reports, Chancery, 1 vol, 1853 — 1854 

Kep, . . • KeblS’s Reports, fol, 3 vols., 1661 — 1677 

Keen Keen’s Reports, Rolls Court, 2 vols., 1836—1838 ^ 

Keil Keilwey’s Reports, King’s Bench, fol, 1 vol, 1327 — 

1578 

Kel Sir John Kolyug’s Reports, Crown Cases, fol, 1 vol, 

• • 1662— 1707 

W.Kel ynge’s Reports, fol, 1 vol, Chancery, 1730 — 

^ 1732; £ng’8 Bench, fol, 1731—1734 

Keny. .* Kenyon’s Notes^of Oases, King’s Bench. 2 vols., 

1753—1759 • 



Abbreviations. 


ieny, (oh.) 
Kilkerran 


Knapp . . 
Kn. & Omb. 


L. A 

L. & O.^ terr^. Plunk. 

L. & G. temp. Sugd.* 

Iv & Weleb. ^ . . 

L. G. E 

L. J 

L. J. (admJ 
L. J. (boy.) 

L. J. (ou.) 

L. J. (0. p!) 

L. J. (ecol.) 

L. J. (kx.) 

L. J. (M. EQ.) . . 

L. J. (i. B. or Q. B.) 

L. J. (m. 0.) 

L. J. N. 0. 

L, J. (o. 8.) 



L. J« (p. & M.) . . 

L, J. (p. 0.) 

L. J. (P. M. & A.) 

L. M. & P 

L. E 

L, E. A. &»E 

L. E. C. C..E 

L. E. C. P 

L. E. Eq, 

L. E. Exch. 

L. E. H. L. ; ; 

L. E. Ind. App. 

L, E. Ind. App. Supp, 

L. E. Ir 

L. R P. 0. 

L. RP. &D. .. 

L. R Q. B. 

L. R Sc. A Div. 

L.T. 

L.T.Jo. 

L. T. (o. 8.) 


Chancery Cases in Vol. II. of Kenyon’s Notes of 
Cases, 1763— 1754 

Kilkerran’s Decisions, Court of Session (Scotland), 
foL I vol, 1738-1762 

Knaffp’s Reports, Privy Council, 3 vols., 1829—1836 
. Knapp and Onibler’s Electron Cases, 1 vol, 1834— 
1835 

. . Lord Advocate ® 

. . Lloyd and Goold’s Reports temp. Plunkett, Chancery 
(Ireland), 1 vol, 1834—1839 

. . Lloyd and Goold’s Reports temp. Sugden, Chancery * 

* (Ireland), 1 vol, 1835 

Lloyd and Welsby’s Commercial and Mercantile 

♦ Oases, 1 vol, 1829—1830 

. . Local Government Reports, 1902— (current) 

Law Journal, 1866 — (current) 

. Law Journal Admiralty, 1865 — 1875 , « 

. Law Journal, bankruptcy, 1832 — 1880 
. Law Journal, Chan cer}% 1822 — (current) 

. Law Journal, Common Pleas, 1822 — 1875 
. Law Journal, Ecclesiastical Cases, 1866 — 1875 
. Law Journal, Exchequer, 1830 — 1875 

• Law Joumal, Excheque# in Equity, 1836 — 1841 
Law Journal, King’s Bench or Queen’s Bench, 

1822 — (current). c 

. Law Journal, Magistrates’ Cases, 1826 — 1896 
. Law Journal, Notes of Cases, 18b6^l892*(from 1893, 
see Law Journal). • 

Law Journal, Old Series, 10 vols,, 1823—1831 
. Law Journal, ProJ;)ate, Divorce and Admiralty, 1876 
— (current) * 

Law Journal, Probate and Matrimonial Oases, 1859 — 
1859, 1866— 1875 • 

Law Joim#iI, Privy Council, 1 8 (current) 

Law Journal, Probate, Matri^nm and Admiralty, 
1860-1865 . 

. .Lowndes, Maxwel^ and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1860 — 1861 
Law Reports 

Law Reports, Admiralty and Ecclesiastical Cases, 

• 4 vols., 1865—1876 

Law Reports, Crown Cases Reserved, 2 vols., ^ 866— . 

1875 

Law Reports, Common Pleas, 10 vole., 1866—1876 
^ Law Reports, Equity Csces, 20 vols., 1866—1876 
Law Reports, Exchequer, 10 vols., 1866—1876 
Law Reports, English and Irish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866—1876 * 

Law Reports, Indian Appeals, Privy Council, 1873— 
(current) ^ 

. Law Reports, In<iilin Appeals, Privy Council,* 
Supplementary Volume, 1872—1873 
Law Reports Tjireland), Chancery and Common Law. 

32 vols., 1877— 3893 • , 

Law Imports, Privy Council, 6 vols., 1865—1876 
Law Reports, Psobate and Divorce, 3 vols., 1865— * 

1876 

Iaw Eeirorts, Queen’s Bench, 10 vols., 1866—1875 
Law Reports, Scotch and Di-^rce Appeals, H§uie 
of Lords, 2 vols., 1866—1876 • • * ^ 

Law Times Reports, l869-r-(current) . > 

T ^ J®®® Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843—1860 ^ 



Abbreviations. 


Ivii 


Lane 

Lai 

Laws. Beg. Oas. 

Ld. Bayxni. 

Leaoli * 

Lee 

Lee temp Hard. 

Le. & Oa 

Leon 

Lev. - 

Lew. 0. 0 

Ley 

Lib. Ass. 

LiUy .. 

Litt 

Lofft 

Long AT. 

Lud.B.C. 

Lumley, P. L. 0. • . . 

Lush. 

Lut 

• 

Lu^ Beg. Cas 

Lynd. .. ^ e^ * 

M. AS *. 

M. AW.*. 


Mac. A G. 


Mao. AiH. * 


Lane’s Eeports, Exchequer, fol., 1 vol., 1606 — 1611 
Latch’s Beports, King’sBench, foL, 1 vol., 1625— 162S 
Lawson’s Registration Oases, 1886 — (current) 

Lord Raymond’s Reports, King’s Bench and Common 
Pleas, 3 vols., 169#-1732 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752— 
1758 • 

T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 
1733—1738 

Leigh and Cave’s Crown Cases Reserved, f vdl., 1861 
—1866 • • 

Leonard’s Reports, Eng’s “Bench, Cdmmon Pleas 
and Exchequer, fol., 4 parts, 1552—1615 ^ 

Levinz’s Reports, King’s Betich and Common Pleas, 
fol., 3 vols., 1660—1696 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 • . 

Ley’s Repo]i^, King’s Bench, fol., 1 vol., i608 — 1629 
Liber Assisarum, Year Books, 1 — 61 Edw. JIL 
Lilly’s Reports and Pleadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol., 162T 
•-1631 • . 

Lofft’s Reports, King’s Bench, fol., 1 voL, 1771^1774 
Longfiold and Townsend’s Reports, Exchequer (Ire- 
land), 1 vol., 1^41-1842 
Luders’ Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol, 1859—1862 
Sir E. Lutwjxhe’s Entries and Reports, Common 
Pleas,* 2 vols., 1682 — 1704 

A. J. Lutwyche’s Registratron Cases, 2 vols., 184?l — 

• 1853 

Lyndwood, Prcwinciale, fol, 1 vol 

Maule ^nd Selwyn’s Eeports, Eng’s Bench, 6 vols.^ 
1813—1817 

Meesonaiid Welsby’s Reports, Exchequer, 16 vols., 

• 1836—1847 

Macnaghteu and Gordon’s Reports, Chancery, 3 vols., 
1849—1852 

Macrae and Hertslet’s Insolvency Cases, 1 vol.,. 


M'Cle 

M‘Cle.AYo. .. 

Maolarlane 

Mad A Bob. 

Maoph. (Ct. of Sess.) 

Maoq. . . ^ 

• • • 

Maor. 

Madd 

Madd. AG. 


Madtx . . 
l^ox^Ejidh, . . 


.an. A G. 


1847—1852 

. M’Oleland’s Reports, Exchequer, 1 vol., 1824 

MiCleland and Younge’s Regorts, Exchequer, 1 vol, 
1824—1826 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Robinson’s Scotch Appeals (House of 
. Lords), 1 vol, 1839 , , .v 

. Mactfherson, Coui*t of Session (Scotland), 3rd senes, 
11 vols., 1862— 1873 ^ i 

, . Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849-*! 865 

Macrory’s Patent Cases, 2 parts, 1847 1856 

Maddock’i Eeports, Chancery, 6 vols., 1816—1821 
; Maddock and Geldart’s Beports, Chancery, 1 vol., 
1819—1822 {Vol. VI. of Madd.) 

. Madox’s Bormulare AngUcanum , , 

, . Madox's History and Antiquities of the Exchequer, 

. Ituning and Gra^r’s Beports, Common Pleas, 
7 voU., 1840—1848 



Abbreviations. 


Iviii 




Man. & By. (k. b.) 

Man. & By. (m. c.) 

Mans 

Mar. L. C. 

March 

Marr.* T. 

Marsh. . . • 

^layn, . . ^ 

Meg. 

Mer. g . ^ 

Milw. . . 

Mod. Bep. 

Mol 

MonL 
Mont; & A, 

Mont. & B. 

Mont. & Oh. 

Mont. 1). & De 0. 

Ment. & M. 

Moo. P. C. C. .. 
Moo. P. 0. 0. (N. 8.) 

Moo. Ind. App. . . 

Moo. & P. 

Moo. & S. . . . 

Mood, •‘b M. 

Mood. & B. 

Mood. C. C. ■ 

Moore (k. b.] 

Moore (o. p.) 

Mor. Diet. 

Morr. 

Mob. 

Murp. & H. 

Mutt 

My. & Or. 

My. & K. 




Manning and Eyland's Beports, King’s Bench, 
5 vole., 1827—1830 

.Manning and Byland’s Magistrates* Cases, 3 vols., 
1827—1830 • 

MaRson’s Bankruptcy and Company Oases, 1893— 
(ciiiTent) 

Maritime Law Beports (Crockford), 3 vole., 1860 — 
1871 

March’s Beports, King’s Bench and Common Pleas, 
1 vol., 1639 — 1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ^ 
MiarshaU’s Beports, Common Pleas, 2 vols., 1813— 
1816 

Maynard’s Beports, Exchequer Memoranda of Edw. 
I. and Year Books of Edw. IL, Y8ar Books, Part I., 
1273—1326 

Megone’s Companies Acts Oases, 2 vols., 1889—1891 
Meri vale’s Beports, Chancery, 3 vols., IJ^IA — 1817 
Mil ward’s E^lesiastical Beports (Ireland)* 1 vol., 1819 
—1843 

Modem Reports, 12 vols., 1669 — 1765 
Molloy’s Beports, Chancery (Ireland), 3 vols., 1808 — 
1831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton’s Beports, Bankruptcy, 3 vols., 
1832—1838 • 

Mouta§^u and Bligh’s Reports, Ban^uptcy, 1 vol., 
1832—1833 « • 

Montagu and Chitty’s Beports^ Bankruptcy, 1 vol., 
1838—1840 


Montagu, Deacon, and De Gex’s Beports, Bank* 
ruptcy, 3 vols., 1810 — 1844 ‘ * 

Montagu and Macarthur’s Beports, Bankru|>tcy, 
1 vol.,JI826-1830 • 

Moore’s #’iivy Council Cases, 'jmls., 1836—1863 

Moore’s Privy Council Ca^, New Series, 9 vols., 
1862—1873 , 

Moore’s Indian Appeal Cases, Privy Counoil, 14 vols., 
1836-1872 

Moore and Payne’s Eep^^ts, Common Pleas, 5 vols., 
1827—1831 

Moore and Scott’s Beports, Common Plpas, 4 vols., 
1831—1834 • 

Moody and Malkin’s Beports, Nisi Prius, 1 vol., 1826 
—1830 

Moody and Bobiusou’# Beports, Nisi Prius, 2 vols., 
1830—1844 


Moody’s Crown Cases Beserved, 2 vols., 1824—1844 
Sir F. Moore’s Beports, King’s Bench, fol.,*l vol., 
1485—1620 , • 

J. B. Moore’s Beports, Common Pleas, 12 vols., 1817 
—1827 • t 

Morison’s Dictionary of Decisions, Court of Session 
(Scotlaruf), 43 vols., 1532—1808 , 

Morrell’s Beports, Bankruptcy, 10 ^Is., 1884r-1893 
Moseley’s Beports, Chancery, fob, 1 vol., 1726 — 1730 
Murphy and Ilurlstone’s Beports, Exchequer, 1 vol.,' 


Murray’s Beports, Jury Court (Scotland), 5 vols., 
1816—1830 • • 

Craig’s Beports, Chanoery^ *6 w>ls*^^35 

MjLe_ and Keen’s Beports, Chancery, 3 vols., 

— 1836 % 



Abbreviations. 


Ux 


Nels 

Nev. & M. (r. b.) 

Ker. & (m. o.) 

Nev. &P. (K. B.) 

Nev. & P. (M. c.) 

New Mag. Oaa. . . 

New Pract. Gas. 

New Eep. ^ . . 
New Sees. Caa. . . 

Nolan 

Notea ol^Oaaea . . 
Noy 


• 

.. Nelson’s Reports, Chancery, 1 vol., 1625 — 1692 

. . Nevile and Manning’s Reports, King’s Bench, 6 vola., 
1832—1836 

. . Nevile and Manning’s Magistrates’ Cases, 3 vols., 
1832—1836 • 

?. Nevile and Perry’s Reports, King’s Bench, 3 vols., 
1836—1838 

. . Nevile and Perry’s Magistrates’ Cases, 1 vol., 4836 — 
1837 

. New Magistrates’ Gases (Bittloston. Wise and 
Parnell), 2 vols., 1844-1848 • 

New Practice Cases* (Bittleston and Wise), 3 vols., 
1844—1848 

. . New Reports, 6 vols., 1862 — 1865 . 

New Sessions Magistratetf Cases (Carrow, Ilanler- 
ton, Allen, etc.), 4 vols., 1844—1851 

. . Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 

. . Notes of Cases in the Ecclesiastical a^d Maritime 
Courts,^ vols., 1841 — 1850 

. . Noy’s Reports, King’s Bench, fol., 1 voL,^558 — 1649 


0. Bridg. 


O’M. & H. 


Owen 


. • 


Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660 — 1666 

•O’Malley and Ilardcastle’* Election Case^ 1869 — 
(current) 

Owen’s Reports, King’s Bench and Common Pleas, 
fol., 1 vol., 1457 — 1614 


P. (preceded by da4e) 



R 


Palm. ^.0 

•• 

Park. . . ^ 

Pat. App. 

^ater. App, 

Peak® 

Peake, Add. Cas. 
Peck. 

Per. & Dav. 

. Pef . & Kn. . . . 

. Ph. .. t. 

Phil. El. Cas. . 

• Phillim. . . 

Phillim, J^ccl. Jud. 

, • • 

Pig. & R. 

Pitc 


PlBwd. . 

^ 11 .. 

^Poph. 



Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 (c.<;., [1891] P.) 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875 — 18‘^ 

Peere Williams’ Report* Chancery and King’s 
Bench, 3 v^ls., 1695 — 1735 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619— 
1629 

Parlor’s Reports, Exchequer, fol., 1 vol., 1743 
17|6 .. , . , 

Paton’s Scotch Appeals, House of Lords, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Ixirds, 2 vols., 
1851—1873 

Peake’s Reports, Nisi Prius, I vol., 1790—1794 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795— 


^^eckwell’s Election Ca8e8^2 vols., 1803 — 1804 
Perry and Davison’s Reports, Queen’s Bench, 4 vols., 
1838-1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 
Phillips’ Reports, Chancery, 2 vols., 1841—1849 
m Philipps’ Election Cases, 1 yol-t 1780 

J. Phillimoro’s Ecclesiastical Reports, 3 vols., 1764— 

1821 ^ , ^11 
Sir R. Phiflimore’s Ecclesiastical Judgments, 1 vol., 

186f— 1875 . ^ ^ 

Pigott and Rodwell’s RegistraUon Cases, 1 vol., 1843 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488— 


Plowden’s Reports, fol., 2 vols., 1550 1579 
. . PoUexfeu’s Reports, King’s Bench, fol, 1 Tol, 16 <0 

. . Pophain *8 B©porti4King*B Eonclii fol.. 1 vol., 1691 
1627 



lx • Abbreviations. ^ 

Pow E. & D Power, Rod well, and Dew’s Election Oaeee, 2 vols., 

1848—1856 

Prec. Ch Precedents in Chancery, fol, 1 yol., 1689—1722 

Pj.jQ 0 Pricy Reports, Exchequer, 13 vols., 1814-^1824 

Q p Queen’s Bench Reports (Aflolphus and Ellis, New 

Series), 18 vols., 1841 — 1852 

Q. D» (preceded. by date) Law Reports, Queen’s Bench Division, 1891—1901 
{e.g., [1891] 1 Q. B.) , • 

Q. B. L . Law Repoits, Queen’s Bench Division, 25 vols,, 

1875—1890 


R. 

R. (Ct. of Sess.) , 

R. P. C. .. 

R. R 

R. S.C. 

Rast. 

Rayn. ^ 

Real Prop. Cas. . 
Rep. Ch. . . 

Rick. & Al. 

Eick. la 

Ridg. Ump, H. . 

Ridg. L. & S. . 

Ridg. Pai’l. Rep. 

Robi Eccl. 

Rob. L. & W. . . 

Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. • 

Rom. 

Rose 

Ross, L. C. 

Rowe 

Rul. Cas. 

Russ 

Russ. & M. 

Russ. & Ry. 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 
Ry. & M. 


The Reports, 15 vols., 1893 — 1895 

Rettie, Court of Session Cases (Scotland), 4th series, 

• 25 vols., 1873— 1898 • 

Reports of Patent Cases, 1884 — (current) 

Revis<i(l Koports 

Rules of the Supreme Court , • 

Rastoll’s Entr^s * 

Raynei-’s Titho Cases, 3 vols., 1675 — 1782 
Real Property Cases, 2 vols., 1813 — 1847 
Reports in Chancery, fol., 3 vols., 1615 — 1710 
Rickards and Michael’s Locus Standi Reports, 1 vol, 

• 1885-1889 • 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 
1890-1894 • 

Ridgowai^’s Reports, /m/>. Hardwicke^vol., King's 
Bench, 1733 — 1736; Chancer^, f74'4— 1746. 
Ridgeway, liapp, and Schoalesl Reports (Ireland), 

1 vol., 1793—1795 

Ridgeway’s Parlitynentary Reports (Ireland), 3 vols., 
1784—1796 

. Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1353 
Roberts, Looming, and Wallis’ New County Court 
Cases, l^vol., 1849—1851 ^ 

Robertson’s Scotch Appeals, jSuse of Lords, 1 vol., 
1709—1727 j 

. .Robinson’s Scotch/Appeals, House of Lorde, 2 vols., 
1840—1841 

Rolle’s Abridgment of thqrCommon Law, fol., 2 vols. 

. . Rolle’s Reports, King’s Bench, foL, 2 vols., 1614 — 16^6 
. I Romilly’s Notes of Cases in Equity, 1 p^t, 1772 — 
1787 c 

Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 
Ross’s Loading Cases in Commercial Law (England 
^ and Scotland), 3 vols# 

. Rowe’s Reports (England and Ireland), 1 vol., 1798— 
1823 

Campbell’s RuUng Cases, 25 vols. • 

Russell’s Reports, Chancery, 6 voI^,*1824 — 1829 
• . Russell and Mylne’s Report^, Chancery, 2 vols., 1829' 
— 1833 * ^ t 

Russell and Ryan’s Crown Cases Reserved, 1 vol., 
1800—182.1 

. Railway and CaAl Cases, 7 vols., 18i5— 1864 
. Railway and Canal Traffic Cases, 1866 — (current) 

. Byan and Moody’s Reports, Nisi Mus, 1 vol., 1823 * 
—1826 


8 . 0 

6 . C. (preceded by date) 


8.-G. 

Saint 




Abbreviations. 


Ixi 


Salk. . . 
Sau. & So. 




Saund. 

Saund. dT A. 

Saund. db B. 

Saund. ^0. 

Saund. & M. 

Sav 

Say 

So. Jur 

So. L. B.V 
Sch. & Lef. 

So. B. B. . • 

Scott 

Scott (n. r.) 

Sea. & Sm. ^ . . 

Sel. Oaa. Oh. • . . 

Sees. Cas. (k. b.) 

•Sh. & Macl. 

Stf. (Ct. of Sese.) 

Sh. Dig. . . 

Sh, Jus^.. . -f 

Sh. Sc. App. 

Sh. Teind Ot. . 

Shep.^Touch. 

Show. 

Show. Pari. Cas. 
Sid. 

• Sim. • . 

• Sim. (N, 8.) f 

• Sim. & St. 
Skin.. .» 

Sm. & Bat. 

Sm. &G... 
Smithy 

^ith, L. O . 
r Smith, Beg. Oas. 


Salkeld’s Beports, King’s Bench, 3 vols., 1689— 17 W 
SauBse and Scully’s Beports, Bolls Court (Ireland), 

1 vol.. 1837—1840 

Saunders’s Beports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austii^s Locus Standi Beports, 2 vols., 
1895—1904 

Saunders and Bidder’s Locus Standi Beports, 1905 — 
(current) 

Saunders and Cole’s Beports, Bail Court, 2 vols., 1846 
—1848 

Saunders and Macrae’s County Courts an4Iu#olvenoy 
Cases (County Courts Cases and Appeals, Vols. II, 
and III.), 2 vols., 1^52-4858 
Savile’s Beports, Common Pleas, fol., 1 vol., 1580 — 
1591 • 

Sayer’s Beports, King’s Bench, fol., 1 vol., 1751- 
1756 

Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law ^porter, 1865 — (current) • 

Sohoalea aAd Lefroy’s Beports, Chancery (Ireland), 

2 vols., 1802—1806 • 

Scots Bevised Beports 

Scott’s Beports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Beports, Common Pleas, 8 vols., 1840— 
^ 1845 • •. 

Searle and Smith’s Beports, Probate and Divorce, 
1 vol, 1859—1860 

Select Cases in® Chancery, fol, 1 vol, 1685 — 1698 
(Pt. III. of Cas. in Ch.) 

Sessions Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of Lords, 
3vols., 1835—1838 # 

Shaw, Court of Session Cases (Scotland), Ist series, 
• 16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Boll 
and Lamond, 3 vols., 1726 — 1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol, 
1819-1831 

, P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
• 1821—1824 . 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol,, 
1821—1831 

Sheppard’s Touchstone of Common Assurances 
Shower’s Beports, King’s Bench, 2 vols., 1678 1695 
Shower’s Oases in Parliament, fol, 1 vol, 1694 


1699 


Siderhn’s Beports, King’s Bench, . Common Pleas 
and Exchequer, fol, 2 vols., 1657 — 1670 
Simons’ Beports, Chancery, 17 vols., 1826—1852 
Simons’ Beports, Chancery, New Series, 2 vols., 
1850—1852 • . , 

Simons and Stuart’s Beports, Chancery, 2 vols., 1822 

Skinnqy’s Beports, King’s Bench, fol, 1 vol., 1681 
1697 „ ^ 

Smith and Batty’s Beports, King’s Bench (Ireland), 
1 vol, ’1824— 1825 v , 

Smale and Gifford’s Beports, Chancery, 3 vols,, 18o2 
—1 858 

J. P. Smith’s Beports, King’s Bench, 3 vols., 1803— 
1806 

♦Smith’s Leading Omos, 2 vols. 

0. L. Smith’s Eegi*ation Coses, 1895— (current) 



c ABBREVIATIONS. 


Ixii 


Sinythe . . 

SoL Jo 

Spence 

Spinks 
Stair Eep. 

Stark* 

Stat. R. & 0. Eov. 
State Ti» . . « 

State Tr. (n. s.). . 
Story . . • . 

Stra. 

Sfti. M. & P. . 
Sty. 

Sw. 

8w. & Tr. ^ 

Swan. 

Swin. 

Sjrme 


C‘ 

Smythe’s Reports, Common Pleas (Ireland), 1 yol,,. 
1839—1840 

Solicitors’ Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the J)ourt ol 
Chtocery 

Spinks’ Prize Court Cases, 2^art8, 1854 — 1856 
.. Stair’s Decisions, Court of Session (Scotland), fol., 
2 vole., 1661—1681 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — -^823 
. Statutory Rules and Orders Revised 
State Trials, 34 vols., 1163 — 1820 
, State Trials, New Series, 8 vols., 1820 — 1858 
• Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 
..c Stuart, Milne, and Peddie’s Reports (Scotland), 
2 vols., 1851 — 1853 

Style’s Reports, King’s Bench, fob, 1 vob, 1646—1665 
Swabey’s R^orts, Admiralty, 1 vob, 1856—1859 
Swabey ami Tristram’s Reports, Probate antf Divorce, 
4 vols., 1858A-1865 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinten’s Justiciary Reports (Scotland), 2 vols., 1835 
—1841 

.. Syme’s J ustieiary Reports (Scotland), 1 vob, 1826 — 

‘ 1829 


T.&M. 
T. Jo. 


T. L. R. . 
T. Raym. 

Taml 
Taunt. . 

Tax Cue. . 
Term Rep. 


Temple and Mew’s Criminal Appeal^Cases, 1 vob, 
1848—5851 . 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fob, 1 vob, 1669 — 1684 * 

The Times Law Reports, 1884— (current) 

Sir T. Raymond’s Reports, King’s Bench, fob, 1 vob, 
( 1660—1683 

Tamlyn’s Reports, Rolls Court, 1 vob, 1829— 183(f 
Taunton’s •Reports, Common Pleas, 8 vols., 1807 — 
1819 • • 

Tax Cases, 1876— (current) ^ 

Teim Repoits (Durfford and Ea8t),^ol., 8 vols., 17t5 
“ - 1800 9 • 


Toth. 

Trist. 

Tudor, L. C. Merc. Law 

Tudor, L. C. Real Prop. . . 
Turn. & R. 

Tyr. ‘ 

Tyr. & Or. 


Tothill’s Transactions in f'ljaiicery, 1 vob, 1559—1646 
Tristram’s Consistory JudJ^euts, 1 vob, 1873 — 1892 
Tudor’s Leading Cases on Mercantile and Maritime 
Law 

Tudor’s Leading Cases on Real Property ^ 
Turner and Russeirs Reports, Chancery, 1 vob, 1822 
—1825 

Tjrwhitt’s Reports, ExcVquer, 6 vols., 1830—1835 
Tyrwbitt and 0 ranger’s Reports, Exchequer, 1 vob, 
1835-1836 


Vaugh. . . 
Vent. 

Vern. 

Vem. & Scr. 
Ves. 

Ves. & B. 

Ves. Sen. 
Vin. Abr. 
Vin. Supp, 


. . Vaughan’s Reports, Common Plea#, fob. 1 vob. 1666*. 
‘ —1673 • 

.. Veiilris’ Reports (Vob I., -King’s Bench; Vob II.,* 
Common Pteas), fol., 2 vols., 1668—1691 
. . Vernon’s Reports, Chancery, 2 vols., 168#— 1719 
. . Vernon and Scriven’s Reports, King’s Bencli (Ire- 
land), 1 vob, 1786 — 1788 

. . Vesoy Jun.’s Itejunts, Chaniiery, 19 vols., 1789—1817 
. . Vesey and Beanies’s Reports, Chancery, 3 vols., 1812 
— 1814 

. . Vesey Sm.’s Reports, 2 vols., *747— 175§ * 

. . ’h Abridgment of Law and Equity, fol., vflii. 

Supp^ment to Viner’s Abridgment t^f Jjaw aM 
Eqlity, 6 vols. ^ 



Abbreviations. 


Ixiii 


.. .. Sir W. Jones’s Reports, King’s Bench and Common* 

Pleas, fol., 1 vol., 1620 — 1640 

W. N. (preceded by date) Law Reports, Weekly Notes, 1866 — (current 
[1866] W.N.) 

W. R. . . . . Weekly Reporter, 64 ^Is., 1852 — 1906 

Wallis .. .. ^Wallis’s Reports, Chancery (Ireland), 1 vol., 1766— 

1791 

Web. Pat. Cos. . . . . Webster’s Patent Cases, 2 vols., 1602 — 1865 

Welsh, Reg. Cas. . . Welsh’s Registry Cases (Ireland), 1 vol., 1832— f840 

Went. OftT Kx. . . . . Wentworth’s Office and Duty of Executors 

West .. West’s Reports, House of Lords, 1 vol., 18il9-||-l 841 

West t€7np. Hard. . . West’s Reports temp. Hardwicke, Chancery, 1 vol., 

1736—1740 ‘ . 

West. Tithe Ccw. . . Western’s London Tithe Cases, 1 vol., 1592 — 1822 

White .. •• White’s Justiciaiy Reports (Scotland),. 3 vols., 188^ 

-1893 

White & Tud. L. 0. White and Tudor’s Leading Cases in Equity, 2 vols. 

Wight Wightwick’s Reports, Exchequer, 1, vol., 1810 — 1811 

WiU. Wolfc,^ Dav. . . Willmore, Wollaston, and Davison’s Repork, Clueen’s 

* Bench andiBail Court, 1 vol., 1837 

Will. Woll. & H. Willmore, Wollaston, aiid Hodges* Reports^i Queen’s 

Bench and Bail Court, 2 vols., 1838 — 1839 

Willes Willes’ Reports, Common Pleas, 1 vol., 1737—1768 

Wilm. . . . . . . Wilmot’s Notes of Opinions and Judgments, 1 vol., 

1757-1770 • 

Wils. . . . . . . G. Wilson’s Reports, King’s Bench and Common 

• Pleas, fol., 3 vols., 1742 — 1774 

Wils. & S. . . Wilson and Shawk Scotch Appeals, House of Lords, 

7 vols., 1825—1835 

Wils. (oH.) . . • . . J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 

Wils. (ex.) . . . . J. Wilson’s Reports, Exchequer in Equity, I part, 

• . 1817 . 

Win Winch’s Reports, Common jjieas, fob, 1 vol., 1621 — 

♦ 1625 • 

Wm. Bl. . . . . . . William Blackstone’s Reports, King’s Bench and 

• • Common PleaS, fob, 2 vols., 1746—1779 
Wm. Bob. « . . % William Robinson’s Reports, Admiralty, 3 vols., 1838 

— 18|() 

Wms. Saifnd. . . . . Williams’ Notes to Saunders*’ Reports, 2 vols. 

Wolf. & B. . . Wolferstan and Bristowe’s Election Coses, 1 vob, 

. • 1859—1864 

Wolf. & D. . . . , Wolferstan aud Dew’s Election Cases, 1 vob, 1857 — 

• ^ 1858 

Woll. * . . ’ , . . . Wollaston’s Reports, Bail Court aud Practice, 1 vob, 

1840—1841 

Wood . . . . . . Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 

• •. 

Y. & C. Ch. Cas. . . Younge and Collyer’s Reports, Chancery Cases, 

^ 2 vols., 184 f— 1843 

Y. & C. (ex.) «. Younge and Coll vor’s Reports, Exchequer in Equity, 

« 4 vols., 1834—1842 

Y. &J. .. . Younge and Jervis’ Reports? Exchequer, 3 vols., 

• . 1826—1830 

Y. B. . , . . , . Year Books , 

Yelv, • Yelverton’s Reports, Kiug’s Bench, fob, 1 vob, 1602 

• • —1613 

Younge’s Reports, Exchequer in Equity, 1 vob, 1830 
— 1832 * 


You. 




TABLE OF STATUTES. 


- 4 - 


2 Hen. C, c. 17. 

31 Hon. 8, c. 13. 
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Part I. — Meaning of Specific Pe'rformance. 

Sect. 1 . — Nature of Specific Performance. 

1 . SpecifTc performance is equitable relief given by tlie court 

in cases of breach of contract, in tlie form of a judgment that the 
defendant do actually perfjrm the contract according to its terms 
'nd stipulations {a). * 

2. Disobedience to such judgment beyond the mere nonpayment 
of money, constitutes a contemj)ii of court and is punishfible by all 
tlie consequences of such eon tern pi, as, for example, by imprison- 
ment if, the defendant is able to perform the contract, and 
declines or omits to do so, 

3 . As. a general rule, the proper remedy of a person seeking 
to enforce the observation of a positive contract is an action for 
specihc performance, as distinct from the enforcement of a negative 
contract by inj unction (c). As a further distinction, it should be 
noted that an action for ISpecilic performance is appropriate only to 
thj3 enforcement of the obligations of an executory as distinguished 
from an executed contract Dor this purpose an executory 

(a) For an account of tlio origin and developmcfnt of the jurisdiction of 
the Court of Chancery with regard to specific performance, see title Equity, 
Vol. XflL, ])p 11, 12. • 

if) See, generally, title Contempt of Court. Attachment, and Com- 
mittal, Vol. VII., pp. 306 €t seq. As to other methods of carrying 
an order into effect, see, further, pp. 85 et seq., post 
(c) JrJeo title Injunction, Vol. XVII^ p. 235. 

f^olverhampton arid Walsall Bait Co, v. London and North W estern 
hail. Co. (1873), L. R. 16*Eq. 433, per Lord Selborne, L.C., at p. 439; 
Bee ladby v. Official Receiver (1888), 13 App. Caa. 523, 647 ; Anon. (1728), 
Alos. 37 (bond to convey^land) ; see title Contract, Vol. VIL, pp. 345 


Equitable 
relief by 
court. 


Consequence 
of disobedi- 
ence to order 
of court. 


Obligations 
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remedy is 
appropriate. 
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Sect. 1. 
Nature of 
Specific 
Perform- 
ance. 


Specific per- 
formance 
distinguiBhed 
from other 
rehaodies : — 


Injunction. 


Enforcement 
of express 
trusts^ 


Enforcement 
of construc- 
tive trusts. 

Delivery of 
•hattels. 


contract is an agreement which is not intended between the parties 
to be the final instrument regulating their mutual relations under 
their contract ; an executed contract, on the contrary, is a contract 
in which all has been already done to settle finally the relative 
positions of the parties (^). 

Sect. 2,— Kindred hut Distinct Remedies. 

, 4 . Specific performance is an extraordinary remedy given by 
the court, and must be distinguished from certain other legal or 
equitable remedies which appear to resemble it, but are in fact 
different in nature. In particular the following distinctions may 
usefully be drawn : — 

(1) The obligations arising under an executed contract {/), 
that is, under the final instrument which regulate? the rights of the 
parties, are enforced, not by judgment for specific performance, 
but by an injunction (p). 

(2) Actions for the enforcement of express trusts differ from actions 
for specific performance, in that Jmsts are not matters of contract,, 
but involve obligations of purely equitable force, to which formerly 
only a Court of Chancery could have given effect (//). 

(8) A constructive trust arising from fraud or breach of a 
fiduciary relatiori^hip may be enforced by the court by virtue of its 
independent jurisdiction (i), as being an equitable obligation. 

(4) The delivery of a specific chattel, if the right to such 
delivery flowed from contract, could be enforced by the Court of 
Chancery ; and even a right to delivery not flowing froi'n con- 
tract might be enforced by the court (./). In the latter case, the 
remedy closely resembled the remedy^ of. specific performance. A 
court of common law also had even before the Judicature Act, 
1873 (/c), power to order the delivery of .a specific chattel without 
giving the* defendant the optioiu of retaining it on paying its 

(e) W olverliam'pion and WahaU Hail. (Jo. v. London and Js’orth IVestern Bail. 
Co. (1873), L. li. 16 Eq. 433. As an illustration, reference may bo made t<>’ 
an affreement to execute a deed. The agreement is an executory contract ; 
the deed is in most cases an executed contract, an action upon which 
would lie outside the scope of the peculiar jurisdiction in specific per- 
formance. It should be noted, however, that there are many deeds, 
which in ordinary course contain covenants which appear to bo executory 
contracts and would usually be enforced by an action for specific per- 
formance, such as the covenant for further assurance in a conveyance gf 
landqsee title Sale of Land, Voi. XXV., pp. 426, 463), and a covenant 
to settle after-acquired property in a marriage settlement (see p. 71, 
post ; title Settlements,* Vol. XXV., pp. 648 et seq.). As to enforcing the 
obligations of a final instrument, see the text, infra. 

(/) See the text, supra. * 

Ig) See Wolverhampton and Walsall Bail. Co. v. London and North W esiern 
Bad. Co. f supra; Burrows v. Qreenwood (1840), 4 Y. & C. (ex.) 25 1 
(voluntary contract) ; and see, generally, title Injunction, Vol. XVlh, 
pp. 235, 243 et seq. 

{h) Kelly y. Walsh (1878), 1 L. "R. Ir. 276 (declaration of trust); see 
titles Equity, Vol. XllL, p. 89; Trusts and Tru&tees. 

(i) See titles Equity, Vol. XIII., pp. 15, 166 ; Trusts and Trustees. 

(i) See title Equity, Vol. XIII., p. 12; and see pp. 14, 15, post. 

{fc) 36 & 37 Viet. c. 66. 
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value ( 0 * Such an action differs from an action for specific perform- 2- 

ance, since it is based on an allegation not that a contract to deliver Kindred but 
has not been performed, but that the chattel is the property of the Distinct 
plaintiff and is being wrongfully detained by the defendant (/a)* RemedieB. 

(5) Where for good consideration a mortgage or charge has Enforcement 
been created in a form not enforceable at law, the court can of charge, 
enforce the charge as an equitable right ; this, however, is not a 

case of specific performance {n). In a proper case the court may 
also enforce the execution of a legal mortgage or charge; tljis 
is a case of specific performance (n), 

(6) An action of mandamus to compel performance of a duty is Maudamus, 
analogous to an action for specific performance. Such an action, 
however, docs not lie for the purpose of enforcing a duty arising 

merely from a personal contract, but only a duty of a public or quasi- 
public character (t>). 

Sect. 3. — Equitable Xature of Relief hi/ Specific Pcrfonuance, 


5 . The jurisdiction to grant specific performance, formerly Application 
exercisable only by a court of equity, is now vested in all branches of equitable 
of the High Court of Justice (p), but the specific performance of 
contracts between vendors and purchasers of real estates, including 
contracts for leases is assigned to the Chancery Division (q ) ; the 
jurisdiction still retains its character as an equitable remedy, and 


the old principles of equitable relief apply (r). 

The remedy is special and extraordinary in its character, and Exercise of 
the 6oiirt has a discretion to grant it, or to leave the parties to their 
rights at law (s). The discretion of a court exercising equitable 
jurisdiction is, however, not an arbitrary or capricious discretion ; 


it is a discretion to be^exircised on fixed principles in accord- 


;i.nce with Uie previous authorities (t). It is not simply a 
question of what the individual judge thinks is fair or reasonable; 
the exercise of his discretion tnnst be judicial (u). If the con- 
tract is valid in form and lias been made between competent parties 


(1) See titles Kquity, Vol. Xin..p. 13,iiotc(o); Execution, Vol. XIV., 
p. 74; Sale of Goods, Vol. XXV., p. 272; Tkover and Detinue, 
p. dll, post. 

(wi) See title Trover and Detinue,]). 888, posi, 

(r^) See title Mortgage, Vol. XXI., ])p. 73 et seq. 

,{o) See title Crown Practice, Vol. X., pp. 104 ei seq. As to an action 
to enforce a right arising 4rom a statutory engagement, see Fisher v. Tally 
(1878), 3 App. Cas. 627 (lease of ’Crown lands). 

ip) See title Equity, Vol. XIII., p. 01 ; pp. 77, 78, post. 

iq) Judicature Act, 1873 (36 & 37 Viet. e. 66), s. 34. 

* (r) As to the effect of the Judicature Act, 1873 (36 & 37 Viet. c. 66), 
€ee Hairis v. Reauchamp Brothers, [1894] 1 Q. 15. 801, 808, C. A., and the 
cases.there cited ; Be Northumberland Avenue Hotel Go., Sally's Case (1885), 
54 L. T. 76 (promoter’s agreement for le*aso of land); and see titles 
Courts, Vol. IX., p. 52 ; Equity, Vol. XIII., pp. 61 et seq. On the nature 
of equitable relief generally, see title Equity, Vol. XIII., pp. 46 et seq, 

• [s] Be Soott and Alvarez's Contract, Scott v. Alvarez, [1895] 2 Ch. 603, 
<312, 615, C. A. 

(0 See Be ItalleiVs Estate, Knatchbull v. Jlalleit (1879), 13 Ch. D. 696, 
C. A,, per Jessel, M.R., at p. 710; Bennett v. Smith (1852), 16 Jar. 421 
(saleofland). 

(w) See Goring v. Ncmh (1744), 3 Atk. 186; WhiU v. Bamon (1802), 
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Sect. 3. 
Equitable 
Nature of 
Relief by 
Specific 
Perform- 
ance. 


Attitude of 
court §f 
equity to 
common law. 


Supple- 

mentary 

jurisdiction. 


and is unojijecfcionable in ifcs nature and circumstances, specific per- 
formance is in effect granted as a matter of course (a:), even though 
the judge may think it involves hardship (a). The mere existence, 
however, of a valid contract is not in itself enough to bring about 
the interference of the court ; the conduct of the plaintiff, such as 
delay, acquiescence, breach on his part, or some other circum- 
stance outside the contract, may render it inequitable to enforce 
it (h), or the contract itself may, for example, on the ground 
of misdescription, be such that the court will refuse to enforce 
it I'c). On grounds of this nature the court exercises its discretion. 


Part II. — Limits of the Jurisdiction. 

• « • • 

Sect, 1. — Limitations Ai^phiimj to Equitable Jurisdiction 
Generally, 

6 . From the nature and origirl of equitable jurisdiction, and from 
its relation to the system of law enforced by the courts of com- 
mon law, certain rules resulted which, before the Judicature Acts (d), 
limited and detqi’iuined the method on which equity acted (c). 
The most fundamontel principles were (1) that equity followed the 
law (/), and (2) that it applied its remedies as supplementary to 
legal remedies and on the ground of their inadequacy (//). On the 
former principle, it was held before the time of Lord Somers that 
a court of equity would not entertain a suit for specific performance 
unless the plaintiff was in a position to recover damages at law(/0- 
This principle was, however, overruK3d{J), and in many cases 
a plaintiff’ was granted specific performance where his legal 
rights were^ doubtful or unenforceable ;* for, though a court of 


7 Ves. 30, 35; Buclie v. Mitchell (1812), 18 Ves. 100, 11*1; Bevell 
V. Bussey (1813), 2 Ball & B. 280, 288. 

(j) Hall V. Warren (1804), 9 Ves. 605, 608. 

(а) Haywood v. Coye (1858), 25 Beav. 140. As to refusing 'specific 
performance on tlie ground ot hardship, see, however, pp. 37 et seq.y 'post. 

(б) Clowes v. Higginson (1813), 1 Yes. & B. 524, 527 ; Larnare v. Dixon 
(1873), L. R. 6 H. L. 414; Leech v. JSchweder (1874), 0 Ch. App. 4Q3, 
467, n. ; He Terry and White's Contract (1886),c32 Ch. D. 14, 27, C.A. ; 
see pp. 52 et seg., post. 

(c) See, e.g., He Davis and Cavey (1888), 40 Ch. D. 601 ; He Scott 
and Alvarez's Contract, Scott v. Alvarez, [1895] 2 Ch. 603, C. A.; pp. 42 
et seq., post. 

{d} As to the Judicature Acts, .see title Courts, Vol. IX., p. 51, note {g). 

(e) See, generally, title Equity, Vol. Xlll., pp. 1 et seq., and, in par- 
ticular, ibid., pp. 65 et seq. ; ‘see also He Scott and Alvarez's Contract, Scott 
v. Alvarez, supra, at pp. 612, 615. 

(/) See title Equity, Vol. XIII., p. 68. 

{g) See ibid., p. 11 ; and for illustrations see pp. 13 et seq., post. 

{h) Dodsley v. Kin'nersley [llitl), Agib. 403, per Clarke, M.K., at p. 406 ; 
compare Chandos {Duchess Dowager) v. Brownlow (1791)’, 2 Ridg. Pari. 
Cas. 345, 416 (covenant lor renewal of lease). ” 

(?) Compare Bettesworth v. St. Ha%d'8 {Dean and Chapter) (1728), 1 BrOv 
Pari. Cas. 240; and see title Equity, Vol. XIII., (p. 12. 



Part II.— Limits of the Jurisdiction. 


7 


equity would not enforce a covenant void at law (k), it w^)uld relieve 
the plaintiff on certain terms against matters which at common law 
would work a forfeiture (1). But the court would not interfere except 
on the ground that, while relief should in conscience be given, no 
adequate relief was obtainable at law (m) ; hence it would not interfere 
in cases where adequate damages were recoverable at law, or no 
damage had in law been suffered, as, for instance, in the case of an 
agreement entirely unperformed to grant a loan(w). Since the 
Judicature Acts (o) the above rules still limit the exercise of the 
jurisdiction to grant specific performance (p). • 

7. The attitude of the court to the Statutes of Limitation (q) and 
to the Statute of Frauds (r) illustrates the principles orf which 
the court acted, since it followed the legal rules as to limitation of 
actions (s), while it refused in certain circumstances to allow the 
Statute of Fraud's (r) to be made an instrument of fraud (/). 

8 . A further limit on the jurisdiction of equity was that it acted 
in personwn (a). 

Sect. 2. — Voluntary Contracts, 

9. The court does not enforce specific performance of con- 
tracts which are voluntary, whether under seal or not : a party 
claiming specific performance must show s^ne consideration 
proceeding from himself (/>) ; even a past consideration does not 


(Af) ^ee ^ordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., 
[1894] A. C. 635, 563; Bozanv, Farlow (1810), 1 Mer. 459 (purchase of an 
attorney’s business); May v. Thomson (1882), 20 Ch. D. 705, C. A. 
(purchase of medical practice). 

(/) Thus, a plaintiff woflldrfail at law for an unessential misdescription, 
but equity copld enforce with compensation ; see Mortlochv. Fuller (lS04i), 
10 Ves. 292, 305 ; and similarly where the plaintiff has substantially, but 
not exactly, performed a condition; see Mavis v. Hone (1805), 2 Sch. & 
Lef. 341, 347. Courts of equity alscp interfered on behalf of an assignee to 
give, effect to his rights, and would enforce a contract which had become 
unenforceable at hiw by the death of the covenantor; see ^lilnes v. Gery 
(1807), 14 Ves. 400, 403. 

(m) Compare irri^/it v. Bell (1818), 5 Price, 325 (purchase of a debt), 
where there was, apparently, no remedy at law ; and see p. 13, post. 

(w) Bogers v. Challis (1859), 27 Beav. 175 ; South African Territories v. 
WqUingto7i, [1898] A. G. 309; compare Beech v. Ford (1848), 7 Hare, 208 
(annuity) ; Ashton v. Corrigan (1871), Ij. K. 13 Kq. 70 (mortgage). As to 
apeements to indemnMy, see London aiid South Western Bail. Co. v. 
Ilumphrcy 6 W. R. 784; Anglo- Australian Life Assurance Co. v. 

'British Provident Life and Fire Society (1862), 3 Giff. 521 (indemnity) ; and 
see, further, title Mortgage, Vol. XXI., p. 76. • 

(o) As to the Judicature Acts, see title Courts, Vol. IX., p. 51, note (7). 

(p) See, further, title Equity, Vol. XI 11., p^. 12, 13, 65. 

iq) See ibid., pp. 69, 175; title Limitation of Actions, Vol. XIX., 
p. 169. • 

• (r) 29 Car. 2, c. 3. 

(s) See title Equity, Vol. XIIL, p. 69. 

• (t) See ibid., p. 75 ; and see pp. 30 et seq., post 

(а) See title Equity, Vol. XllL, j). 66 ; p. 18, post 

(б) Penn v. Baltimoi^ {Lord) (1760), 1 Ves. Sen. 444, 450; Wycherley 
V. Wycherley (1763), 2 Eden, 175 (slight consideration sufficient for 
confirming a family settlement); see Brownsmith v. Gilbome (1727), 
2 Stra. 738 (voluntar}! settlement); Monis v. Bunoughs (1737), 1 Atk. 


Sect, 1. 

Limitations 
Applying to 
Equitable 
Jurisdiction 
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SpEomo Pbeformancb. 


Sect. 2 . suffice (c). ^ This rule applies equally whether the volunteer seeks 
Voluntary to enforce a contract or a settlement, except where the legal title 
Contracts, has been completed (d). 

Sect. 3 . — Acts the Performance of which would Require Continued 
Siqier vision. 

10. The court does not enforce the performance of contracts 
which involve continuous acts and require the watching and 
supervision of the court (<’). 

In particular, the court does not, as a rule, order the specific 
performance of a contract to build or rei3air(/). This rule, 

r — 

399, 401 (vohmtary agreement); Groves v. Groves (1829), 3 Y. J. 163; 
Brough v. Oddij (1829), Taml. 215 (agreement to lend money) ; Houghton 

V. (1854), 1 Jur. (n. s.) 862; Ord v. Johnston (1865), 1 Jur. (N. 8.) 
1063; Walrond v.Walrond{lSbS), John. 18 ; Kennedy v. J/nyqi86J), 11 

W, R. 358 ; Eervey v. Audland (1845), 14 Sira. 531 ; Cheale v. Kemvard 

(1858), 3 De G. & J. 27 (agreement to transfer shares ; assumption of 
liabiUty by transferee sufficient consideration) ; Crnmptoii v. Varna Bail. 
(> 0 . (1872), 7 Ch. App. 502 (verbal agreement); Larios v. Bonani y Gurety 
(1873). L. R. 5 P. 0. 340 (agrceiiDfent to advance money); Baqnell v. 
Edwards (1876), 10 1. R. Kq. 215 (partnership); Stephens v. Green, Green v. 
Knight, [1895] 2 Ch. 148, C. A. (post-nuptial contract : mutual covenants 
of husband and wife sufficient consideration) ; and compare Burrows v. 
Greenwood (ISiO), &,C. (ex.) 251 (voluntary contnict) : Banhes v. Small 
(1887), 36 Ch. I). 716, C. A. (contract to disentail). As to voluntary 
covenants to surrender copyliolds, see Jefferys v. Jefferys (1841), Cr. & 
Ph. 138; Bening v. ]Kare(1856), 22Bcav. 184, 189; Steele y. 1 Ta/lfy (1860), 
28 Beav. 406. . ^ ' 

(c) Robertson v. St. John (1786), 2 Bro. C. C. 140 (a promise to renew a 
lease in consequence of money already laid out, nudum inietum: specific 
performance refused). 

{d) Jedcrys v. Jefferys, supra, per Lord C^^tiLniiam, L.C., at p. 141. In 
the case of voluntary societies for purposes of pleasure, scientific pur- 
suits, charity or philanthropy, the court does not interfere to enforce con- 
tracts betwe^ members of such societies, so long as no right of property 
is involved (Rigby v. Connol (1880), il'Ch. D. 482,. Jessel, M.R., at 
p. 487). 

(e) Blackett v. Bates (1805), 1 Ch. App. 117 (contract to supply engine 
power and keep railway line in repair) ; Powell Buffryn Steam Coal Go, 
V. Taff Vale Rail. Co. (1874), 9 Ch. App. 331 (contract to grant run- 
ning powers) ; Ryan v. 3Iutual Tontine Westminster Chambers Associa^ 
tion, [1893] 1 Ch. 116, C. A. (contract that porter will perform his duties) ; 
Bommion Coal Co., Ltd. v. Bominion Iron and Steel Co., Lid. and National 
Trust Co., Ltd., [1909] A. C. 293, P. C. (contract for dehvery of coal by 
instalments) ; see Raynerv. Stone (1762), 2 Edcn,«128 ; Phipps v. Jackson 
(1887), 56 L. J. (ch.) 550 ; Keith, Prowse <& Co. v. National Telephone Co., 
[1894] 2 Ch. 147; aiid compare Cooke v. ChilcoU (1870), 3 Ch. D. 694' 
(covenant running with land). 

(/) This rule is mainly based on the inabiUty of the court to supervise 
performance (compare Ntwbery v. James (1817), 2 Mer. 446 (expired 
patent); and see title Building Contracts, Enoineer.s, and Architects, 
Vol. III., pp. 248, 249), but ‘also on the want of definiteness usually 
involved in such contracts, and further on the principle that damages 
are generally an adequate remedy ; see Krrington v. Aynesly (1788), 2 Bro. 
<'. C. 341 ; Lucas v. Commerford (1790), 3 Bro. C. C. 106, dissenting from • 
dicta in Buxton v. Lister (17 4A), 3 Atk^382, 385, and London (City) v. Nash 
(1747), 3 Atk. 512; Paxton v. Newton (1854), 2 Sm. & G. 437 ; Kay 
V. Johnson (1864), 2 Hem. & M. 118; Wheatley y. Westminster Brymbo 
Coal Co. (1869), L. R. 9 Eq. 538 (covenant to work a coal mine) ; see 
Flint V. Brandon (1803), 8 Ves. 159 (covenant to mp.ke good a gravel pit) ; 


Contracts 

involving 

supervision. 

Budding 

contract. 
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however, is subject to important exceptions (,7), and a decree for 
specific performance of a contract to build will be made if the 
following conditions are fulfilled : — ( 1 ) that the building work is 
defined by the contract between the parties ; (2) that the plaintiff 
has a substantial interest in the performance of the contract of such 
a nature that he cannot be adequately compensated in damages ; 
(8) that the defendant has by the contract obtained possession of 
land on which the work is contracted to be done (h)- 

• 

Sect. 4. — Contracts for Personal Work or Service, 

11 . A judgment for specific performance is not pronoiyiced, 
either at the suit of the employer or the employee, in the case of a 
contract for personal work or service (i). The court does not seek to 


South Wales Bail, Co. v. Wythes (1854), 1 K. &; J. 186; affirmed, 5 
I)e Gr , M. & a. 880, C. A. ; Booth v. Pollard (1840), 4 Y. & C. (ex.) 61 ; 
Pollard V. Clayton (1855), 1 K. & J. 462; Brace v. Wehnert (1858), 25 
Beav. 348 ; Norris v. Jackson (1860),^! John. & 11. 319; and compare 
Soames v. Edge (1860), John. 669 (specific performance of contract to 
accept lease, damages for failure to build) ; s?e also Female Orphans Asylum 
V. iro^^crZoio (1868), 16 W. R. 1102 (agreement to grant lease) ; Woodv. 
S I Icock (ISSi), 50 L. T. 251 (preliminary building agreement); Saunders 
V. Bradtng Uarbour Improvement Railway and Works C<f. (1885), 52 L. T. 
426 (agreement to make a ro<ad) ; and see titles Landlord and Tenant, 
Vol. A^yill., p. 379 ; Hines, Minerals, and Quarries, Vol. XX., p. 548. 
ig) Wolverhampton Corporation v. Emmons, [1901] 1 K. B. 515, C. A. 

{h) aiplyneux v. Richard, [1900] 1 Oh. 34 ; see Storer v. Great Western 
Rail. Co. (1842), 2 Y. & C. Oh. Oas. 48 ; Saunderson v. Cockermouth and 
Workington Rail. Co. (1849), 11 Beav. 497 ; Barnley {Lord) v. London, 
Chatham, and Dover Rail. 6'o. (1803), 1 Dc (4. J. & Sm. 204, 0. A. ; S. 0. 
(1865), 3 Do G. J. & Sm. 24, a A.*; 8. 0. (1867), L. R. 2 II. L. 43 ; Lyitony. 
Great Norlhern l^iil. Co. (1856), 2K.& J. 394 ; Wilson y. Furness Rail. Co. 
a869), L. R. 9 Eq. 28 ; Ho(}(l v. North Eastern Rail. Co. (1870), 5 Ch. 
App. 525 ; Wilson v. Northampton a%d Banbury J unction Rail. iJo. (1874), 
9 Oh. App. 279 (all cases of accommodation works) ; and compare Greeaev. 
West Cheshire Rail. Co. (1871), L, R. 13 Eq. 44 ; Todd v. Midland Great 
Western Railway of Ireland Co. (1881), 9 L. R. Ir. 85; Forlescue v. Lost- 
withiel and Fdwcy Rail, Co., [1894] 3 Ch. 621 ; Price v. Penzance Corpora- 
tion (1845j, 4 Hare, 506 ; Pembroke v. Thorpe (1740), 3 Swan. 437, n. ; Oxford 
V. Provand (1868), L. R. 2P. C, 135, which cases illustrate the same rule. 
In South Wales Rail. Co. v. Wythes, supra, specific performance was refused 
on the ground that damages would be an adequate remedy, tlio plaintiffs 
being in a position to have the railway constructed, as the land was in their 
possession. A dictum of I^rd Lougiiborougii, L.O., in Mosely v. Virgin 
(1796), 3 Yes. 184, that the court will decree specific performance of a 
eofttract to build if sufficiently definite was acted upon in Cubilt v. Smith 
(1865), 11 L. T. 298 ; and see Hepburn v. Leather (1884), 50 L. T. 660. 

(?) Pickering y. Ely {Bishop) (1843), 2 Y. &; 0. ('ill. Oas. 249 ; Fitzpatrick 
V. Nolan (1851), 1 1. Ch. R. 671 (personal service); Stocker v. Brockelbank 
(1851), 3 Mac. & G. 250; Stocker y. Tredder6?tni,(I857), 3 K. & J. 393 ; Gillis 
y. McGhee {ISQl ), 13 1. Oh. R. 48 (personal service) ; Ogden v. Fossick (1862), 
4 De G. F. & J. 426, C. A. ; Firth v. Bidleg (1864), 33 Beav. 516 ; Frith v. 
Frith, [1906] A. C. 254, P. 0.; Clarke v. Price (1819), 2 Wils. (cii.) 167 
(law reporting) ; Chaplin y. North-Western Rail. C’o. (1862), 5 L. T. 601; 

^ S. 0., sub nom. Hgrne v. London and N^rth ircs<Vr?i. Rail. Co., 10 W. R. 170 
(personal service) ; and se<i title Master and Servant, Vol. XX., pp. 113, 
114. Such decrees were made in earlier cases ; see Ball v. Coggs (1710), 1 
Bro. Pari. Cas. 140; East India Co. v. Vincent (1740), 2 Atk. 83 ; but later 
judges have refused to folfcw these precedents ; see the cases cited supra. 
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Specific Performance. 


Sect. 4. compel persona against their will to maintain continuous personal 

Contracts and conlideiitial relations (A). x u 4. 

for Personal This principle applies not merely to contracts of employment, but 
Work or to all contracts which involve the rendering of continuous services 
S ervic e, person to another, as, for instance, a contract to work a rail- 

contracts way line (/). Contracts of agency, such as that of a shipbroker (vi) 
within the or an auctioneer (n), come under the same rule ; and a contract of 
apprenticeship is not enforced against an infant (o). 


Refusal of 
relief for 
want of 
mutuality. 


Sect. 5. — Contracts Lackinrj Mutuality. 

\% Want of mutuality is in general a ground for refusing a 
judgment of specific performance : if a contract cannot be enforced 
against one party by reason of circumstances existing at the date of 
the contract, such as personal incapacity or the nature of the 
contract, that party will not be enabled to enforce tne contract 
against the other party. Thus, an infant cannot sue for specific 
performance ( p), since he cannot be sued therefor {q ) ; a plaintiff 
cannot enforce a contract which could not be enforced against 
himself as involving performance of personal service or continuous 
acts, even though the consideration to be performed by the 


(A;) Johnson v. Shrewsbury and Birmingham Bail. Co. (1853), 3 De G-. 
M. & G. 914, C. A. ; Bainhridqe v. Smdh (1889), 41 Uh. D. 462, 474 ; 
De Francesco Bainnm (1890), 45 Gli. D. 430; Whilwood Chemical Co. 
y. Uardmanj [1891J 2 Ch. 416, C. A.; but in Bigby v. Coniiol (1880), 14 
Ch. D. 482, Jesskl, M.K., at p. 487, sconis to confine the principle to 
cases where no lights of propeity aie involved. On analogous grounds, 
iiii iiijuiietion is not granted if it in effect would compel tlie pcrlormanco 
of a contract of the nature here disclosed; see ( haprnari v. Westerby, 
[1913] W. N. 277 ; title Injlnciion, Vol. XVll., p. 246; see also ibid., 
pp. 242, 243. 

(Z) Johfson V. Shrewshwy and Bmningham Bail. Co., supra ; see Homo 
\. London and Boiih Western Bail. Vo. (1861), 10 ^V. 1*. J70 ; and compare 
Bickering \. Fly {Bishop) (1843), 2 Y. & C. Ch. Cas. 249 (where .specific per- 
formance was refused of a contract to grant an office the holder of whieli would 
have had the right and duty ot performing work ot a confidential character). 
If the consideration or part of the consideration is work of a personal 
character, the court refuses to compel performance ot any part of the con- 
tract on the ground of want ol mutuality (see the tt*xt, injea) ; see, however, 
Fortescue v. Lostwilhiel and Fowey Bail. Co., [1894] 3 Ch. 621 (where 
specilic perfoimanco was granted by Kekewich, J., ot a contract between 
a Jaiidowiier and a railway company -wbieh iifbiuded as a minor part of a 
larger contract otherwise pioper lor specific pertonnance a stipulation for 
certain acts in the nature of iiersonal services). 

(ra) Breit v. Fast India and London Shipping Co., Ltd. (1864), 2 Hem. 
& M. 404. • 

(n) Chinnock v. Sainsbmy (1860), 6 Jur. (N. s.) 1318; see BeHram v. 
Ball (1882), 27 Sol. Jo. Ii9; title Auction and Auctioneers, -Vol. I., 
pp. 516, 517. 

(o) De Francesco v. Bornnm (1889), 43 Ch. D. 165. Conversely,* an 
order is not made against the master {Webb v. Lngland (1860), 29 Beav. 
44). Sec titles Infants and Children, Vol. XVll., pp. 72, 73; Master 
AND Servant, Vol. XX., pp. 73, >4. 

{p) Lumley v. BavenscrojLliS^tj] 1 Q.B.G8?, C. A., per Bindley, L.J.,. 
at p. 684. 

{q) Flight V. Bolland (1828), 4 Buss. 298; see title Infants ani> 
Children, Vol. XVil., p. C7. * 
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defdadant is not in itself of a nature to exclude sp^ific per- sect. g. 
formance {?*) ; a vendor of property in or over whicli he had no Contracts 
estate or power at the time of the sale may be met by this fact Lacking 
as a defence to a suit by him of specific performance (s) ; and a Mntnality. 
tenant in tail cannot in general enforce a contract entered into by 
the tenant for life (0- 

13. The want of mutuality must bo judged of as at the date 
of the contract. The fact that a defendant by his own neglect or 
default has since the date of the contract lost the right to enforce it date of 
will not prevent its being enforced against him (a). Conversely, if contract, 
the terms of the contract were such as originally to preclude specific 
performance, performance of these terms by the plaintiff wifi not 
obviate the objection (/;). 

14. There are, however, certain exceptions, or apparent exceptions, Exception.'^ 

to the* rule regarding lack of mutuality (c ) : — [v 

(1) A conditional contract must be distinguished from one lack- nuituality 
ing in mutuality, as, for example, a contract where one party has Q^n- 

^ ditional 

” ‘ ■ ^ ^ confract.^ 

(r) dickering v. Ely (Bishop) (1843), 2 Y. & C. (di. Cas. 249; Johnson v. 

Ehrewsh'ury and Birmingham Bail. Co. (1853), 3 Do G. M. & G. 914, C. A. ; 

(Stocker Y. Wedderbum (1857), 3 K. & J. 393 ; Ord v. Johnsion (1855), 1 
Jur. (N. s.) 1063 ; Zlill v. Gomme (1839), 1 Beav. 640 ; reto v. Brighton^ 

Uckfield, and Tunbridge Wells Mail. Co. (1863), 1 Horn. & M. 468; aiul 
see pp. 8, 9, ante ; distiugiiisli Joiies (James) if; Sons^ Ltd. v. Tankerville 
(Eajl), [1909] 2 Cli. 440 (application for an injunction). 

(8) k^ggartY. <Sc*o« 1 Russ. & M. 293 (where the defect was 

waived; see p. 53, post ) ; lorrcr v. Nash (1865), 35 Beav. 167 ; Brewer 
V. Broadwood (1882), 22 Cli. D. 105; Bellamy v. JJebenham, [1801] 1 Cli. 

412, C. A. ; see Lee v. Soanuw (G^SS), 36 \V. R. 884; compare Halkctt v. 

Dudley (Earl), [1907J 1 Cli. *590 ; and see title Sale of Land, 

Vol. XXV., pp, 402 H seq. 

(t) Armiger v. Clarke (1722), Bunb. Ill ; Bicketts v. Bell (1847), 1 
Gc G. & 8m. 335. It is, however,* i\,ow clear (notwithstaiidfng dicta ot 
1)E Grey, C.J.,.ia CiUupbell v. Leach (1775), Amb. 740, 749) that 
mutuality exists between a remainderman and a person who has agreed 
to lake* a lease from a tenant for life with a leasing power ; see (Shannon v. 

Bradstreet (1803), 1 8ch. & Lef. 52; Ingle v. Vaughan Jenkins, [1900] 2 
Ch. 368 approved in Capital and Counties Bank, Ltd. v. Ehodes, [1903] 

1 Ch. 631, C. A. ; and see title Landlord and Tenant, Vol. XVIIL, 
p. 364. Again, contracts entered into by a tenant for life under the 
8eitled Land Acts are enforceable by and «ngainst his successor in title 
(Settled Land Act, 1882 (4j 46 Viet. c. 38), s. 31). and a tenant tor 

life can give ofl'cet to kSoihc contracts of his predecessors in title (‘"ettleil 
La^id A(d, 1890 (53 & 54 Viet. c. 69), s. 67); see title Settlements, 

Vol. XX\’., pp. 664, 665, 667. For other instances of unenforceable aoii- 
tracts, SCO Avery v. Griffin (1868), L. U. 6 Kq. 606; Kennedy v. May 
(1863), 11 \V. R. 358; Hamilton v. Grant (1815), 3 Dow, 33, II. L. 

(agreement not to bar entail). 

(a) S'outh Eastern Rail. Co. v. Knott (1852^, 10 Hare, 122 (defendant 
cannot plead that ho by laches has lost the right) ; Haivkes v. Eastern 
Cohnties Rail. Co. (1852), 1 De G. M. & G. 737 ; (1855), 5 H. L. Cas. 331 
(no defence that statutory powers of railway company had expired), 
overruling dicta to the contrary effect in (Stuart (Lord J.) v. London and 
North Western Rail. Co. (1852), 1 Do G* M. & G. 721, C. A. 

(h) Hope V. Hope (1857^ 8 Do G. M. & G. 731, C. A. (where all tlio 
objectionable and illegal parts of the agreement had been jicrformed, but the 
court refused to enforce the residue). 

(c) As to the rule, see p^ 10, ante. 
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an optioif by the exercise of which the other party becomes bound 
to perform his part (d). 

(2) The objection of lack of mutuality may be precluded by the 
conduct of the party against whom the contract was originally 
unenforceable. Thus in cases where, owing to the vendor’s 
original incapacity to complete, the contract was unenforceable, the 
purchaser may preclude himself from raising that objection either 
by not repudiating after learning of the incapacity, or by recog- 
nising the contract by his conduct (e ) ; and so, while a contract by 
a trustee to purchase property from a cestui que trust is, generally 
speaking, not binding on the cestui que trust (/), the latter may, by 
brinj'ing an action for specific performance, waive the want of 
mutuality and enforce the contract as against the trustee (r/). 

(3) Where a memorandum of a contract to satisfy the Statute of 
Frauds (h) has been signed by one party only, that Jiarty is-not allowed 
to plead, in answer to a claim to enforce the contract, that the other 
party, not having signed any memorandum, could not have been 
sued(0. 

(4) Where at the time of the contract a vendor had not the full 
interest he agreed to sell, the purchaser can, as a rule, claim a 
conveyance of such interest as the vendor possessed, with compen- 
sation, though Uie vendor would not have a corresponding right 
against the purchaser (/,). 


(d) Weeding v. Weeding (1801), 1 John. ^ H. 424 (option to purchase) ; 

compare Chesterman v. Mann (1851), 9 Hare, 200 (covenant to renew lease 
on request) ; rainier v. Scott (1830), 1 Kusa. & 301 (unilateral under- 

taking of one party); compare Otway v. JSrailhwaite (1679), Cas. temp. 
Finch, 405, 

(e) In such cases the purchaser, on discoveilng the vendor’s defective 
title, can repudiate the contract. O'his is an equitable right affecting the 
equitable remedy of specific performance ; but should he iail to repudiate 
and the vendor perfect his title, ho ii^ ttikeu to have waived the objection, and 
in particular be cannot claim to repudiate after a decree for specifio 
performance without the consent of the court {HaVeett v. Dudley- {Earl), 
[1907] 1 Ch. 590; Salisbury v. Hatcher (1842), 2 Y. & C, Ch. Cas. 64; 
WyUon V. Dunn (1887), 34 Ch. D. 569) ; sec also p. 11, ante. 

(/) {:?ce titles Equity, Vol. XIII., p. 157 ; Fraudulent and -Voidable 
Conveyances, Vol. XV., pp. 109, 110; Trusts and Trustees. 

ig) Ex parte Lacey (1802), 6 Yes. 625. For cases before the Voluntary 
Conveyances Act, 1893 (56 & 57 Viet. c. 21), in which it was held that, 
though a vendor who had previously made voluntary settlement could 
not enforce the contract against the purchaser, the latter could against the 
vendor, see Smith v. Garland (1817), 2 Mer. 123 ; Johnson v. Legard (18^2), 
Tiwn. & R. 281; see also title Fraudulent and Voidable Con- 
veyances, Vol. XV., p. 100, note (0- 
{h) 29 Car. 2, c. 3, 8.*4; see title Contract, Vol. VII., X)p. 367 ct seq. 

(?) nation v. Gray (1684), 2 Cas. in Ch. 164 ; Morgan v. Holford (1852), 
1 Sin. & G. 101; see also iSeton y. Slade, Hunter y. Seton (1802)', 7 Ves. 
265 ; Eonle v. Freeman (1804), 9 Ves. 351 ; Western v. Russell (1814), 
3 Ves. & B. 187, 192 ; MaHin v. ^litchell (1820), 2 Jac. & W. 413 ; Bo^s v. 
Ayerst (1822), Madd.&U. 316; title Contract, Vol. VIL,pp. 367,376. 

(C) Sec pp. 99 et seq., post ; title Sale of Land, Vol. XXV., 
)jp. 406, 407. In two cases, LaiJtrenson v. Butler (180-2), 1 Sch. & Lef. 
13, and Harnett v. Yielding (1805), 2 Sch. & Lef. 549, Lord Redesdale, 
L.C., expressed the opinion that the principle did not apply when the 
purchaser knew at the date of the contract of the defect in the vendor’s 
title. This opinion has been dissented from b;f English judges, who have 
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Sect. 6 . — Agreements Ancillarg to Unenforceable Principal 
Contract, 

15. The court does not enforce an agreement if it is merely 
ancillary to a principal contract which is itself unenforceable ; the 
adjunct must go along with the principal agreement (Z). Thus, 
specific performance may be refused of an agreement to execute a 
bond wWe the bond is to secure performance of a contract^ to 
execute works, which contract could not be enforced, the bond beiu" 
merely ancillary to the works, the substance of the contract {m). 
Similarly, where a person agrees to employ another as broker 
and also agrees to insert his name as broker in all his advertise- 
ments, the court, being unable to order performance of the former, 
which is the substantial, agreement, refuses to enforce the latter (»). 

Sect. 7.~(7a»cs where Money Payment Affords an Adequate 
Remedy, 

Suu-Sect. 1. — f/i (PneraL 

16. The ground for the interference of a court of equity by 

enforcing specific performance of contracts being the inadequacy 
of the remedy at common law, which was by payment of a sum of 
money as damages (o), it follows that the court doe^not so interfere 
in cases whore a money payment affords an adequate remedy (p). 
The principle appears to be the same whether the contract leaves the 
amount of damages in the event of breach unliquidated, or whether 
it specifies a’ sum by way of penalty or liquidated damages ; but the 
latter class of cases raises certain questions which are considered 
later (^/). ^ 

The common law view thflt a breach of contract could always 
be satisfied by a money paynient is open to criticism, as, for instance, 
that the remedy depends for its e^llicacy on the personal solvency of 
liie defendant (/’}, or, again, that it compels the plaintiff to accept a 
conjectural .sum of money instead of a specific matter which may be 
of uncertain value (s ) ; but neither reason is in itself a suflicient 
ground for granting specific performance (a). 


given spocilic performance in such cases; see Dyas v. Cruise (1845), 2 
Jo. &>Lat. 460, per Sugden, L.C., at p. 487. 

(f*) Compare pp. 17, 18, post. 

(m) South Wales Rail. (Jh. v. W.ythes (1854), 5 Do G. M.& G. 880, C. A., 
affirming S. C., 1 K. & J. 186 ; distinguish Lumley v. Wagner (1852), 
1 De G. M. & G. 604, where the negative covenant which was onfoj'ced 
was distinct from the positive contnict which was urionforceable ; and 
see, further, title Injunction, Vol. XVII., pp. 24£, 243, 246. 

(n) Brett v. East India and London Shipping Co., Ltd. (1864), 2 Ilem. & M. 

404. * , 

(o) See p. 7, ante, 

\2>) Cramp*on v. Varna Bail. Co. (1872), 7 Gli. App. 562 (verbal agree- 
ment). 

*{q) See pp. 15 ei seq., post. 

(r) See Doioret v. Rothschild (1824),®1 Sim. & St. 590, per Leach, V.-C., 

at p. 698. • 

(s) See Adderley v. Dixon (1824), 1 Sim. & St. 607, per Leach, V.-C., at 
p. 610 ; compare Pollard v. Clayton (1866), 1 K. & J. 462. 

{a) See Fry on SpecifidiPerformanco, 6th cd., p. 30. 
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Sotu-Sect. 2 . — No Krpreis Provision for Money Paymmt. 

17. The follo\ving illustrations may be given of contracts in 
which the court refuses specific performance on the ground that 
damages in money would afford a sufficient remedy. 

The court refuses specific performance of a sale of Government 
stock (/>). On the other hand, the court enforces a contract for the 
sale or purchase of shares in a company (c), unless there is a free 
market in the shares, so that the vendor or purchaser may easily 
make a substituted contract and be compensated for the difference 
in price, if any, by means of damages {df 

The court also refuses specific performance of a contract to sell 
or pifrchase chattels which are not specific or ascertained {e). It 
may, however, specifically enforce a contract to deliver specific or 
ascertained chattels (/), and it does enforce such a contract (//) or 

* ^ a 

(ft) Cu(l\. Butler (1719), 1 P. Wins. 570; Cappar v. Harris (1723), 
Bunb. 135; Nuibrown v. Thornton (1804), 10 Ves. 159, 161; see title 
Stock Exchange, p. 254, post The decisions of Leach, V.-C., in 
Doloret v. Bothscliild (1824), 1 Sim. & St. 590 (contract for sale of 
Neapolitan stock : specific performance granted, and decree for delivery 
of certificates), and in Withy v. Cottle (1823), 1 Sim. & St. 174 (specific 
performance on vendor’s bill or contract for sale of life annuity payable 
out of dividends of stock), are contrary to the general current of authority ; 
compare Qardener*v. Pullen (1700), 2 Vern. 394 (sale of l^last India stock 
decreed in specie). In Brealey v. Collins (1831), You. 317, a contract to 
sell a life interest in the public funds was not enforced. 

(c) Duncuft v. Albrecht (1841), 12 Sim. 189; Jackson v. Cocker (1841), 
4 Bcav. 59 ; Cheale v. Kenward (1858), 3 De G. & J. 27 ; coifiparo.()oZ^ v. 
Nettervill (1121)), 2P. Wins. 304; and see title Companies, Vol. V., p. 184. 
As to cases of a company suing a purchaser for specific performance of his 
contract to take shares, see New Brunswick e^tc. Co. v. Muggeridge (1859), 
4 Drew. 686; Sheffield Gas Consumers* Qo. v. Harrison (1853), 17 Beav. 
294 ; Oriental Inland Steam Co. v. Briggs (1861), 2 John. & H. 625; Odessa 
Tramways Co. v. Mendel (1878), 8 Ch. D.* 235, C. A.; as to specific 
performauca of a contract to take shares, see, further, pp. 73 c< seq., post. 

(d) In such cases it appears that damages would afford an adequate 
remedy, so that the basis of the court’s jurisdiction is gopo ; see Be 
Schwabacher, Stern v. Schwabacher, Koritschoned s Claim (1908), 98 L. T. 
127, 128; title STOCK P^XCHANGE, p. 254, post. 

{e) Holroyd v. Marshall (1862), 10 II. L. Cas. 191, 209 ; see Healheote v. 
North Staffordshire Bail. Co. (1850), 2 Mac. & G. 100, 112 ; Hoare v. Dresser 
(1859), 7 H. L. Cas. 290, 317 ; Fothergill v. Bowland (1873), L. R. 17 Eq. 
132; Donnell v. Bennett (1883), 22 Ch. D. 835; Dominion Coal ‘Co., 
Ltd. V. Dominion Iron and Steel Co., Ltd., and National Trust Co., Lid., 
[1909] A. C. 293, P. C. (where specific^ perfoi'mance was refused of a 
contract by a colliery company to deliver coal from their colliery to a steol 
company for the latter’s lequirements over a term of years) ; but see Taylor 
V. Ntville (undated), cited 3 Atk., 384, which appears to be wrongly 
decided; see also Pollarft v. Clayton (1855), 1 K. & J. 462. Where 
delivery of the chattels is only part of an otherwise enforceable contract, 
delivery may be enforced {J^arsh v. Milligan (1857), 3 Jur. (N. s.)‘979); 
see, further, pp. 4, 5, ante. 

(/) Sale of Goods Act, 18^3 (56&57Vict.c. 71), 8.52; Jones (Jame^) 
<9 Sons, Ltd. v. Tankerville {Earl), [1909] 2 Oh. 440, 445 ; and see, 
further, title Sale of Goods, Vol. XXV., p. 272. 

(7) A ship, as a chattel of uniques value, comes witliin. the principle ; 
see Lynn v. Chaters (1837), 2 Keen, 521 ; Claringhould v. Curtis (1852), 21 

L. J. (CH.) 541 ; De Mattos v. Gibson (1859), 4 De G. & J. 276 ; Hart v. 
Hemg (1873), 8 Cln App. 860, 860; Baithyany v. Boueh (1881), 4 Asp. 

M. L. C. 380 ; see also Falclce v. Gray (1859), 4 cDrew. 651 (contract for 
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any other obligation (h) to deliver chattels, if the goods |,re of so 
unique or special a character that money compensation is not 
adequate ; but only, it seems, at the suit of the purchaser or person 
entitled to the chattels under the contract or obligation (i). 

The court does not as a rule refuse to enforce an agreement to 
grant or accept a lease (k) or to sell or purchase land (1) on the 
ground that damages would be a sufficient remedy. 

Sub-Sect. 3. — Express Provision for Payment of Penalty or Damayes. 

18. Where the contract contains a stipulation that in the event 
o'f non-performance a certain sum of money shall be paid, that 
fact is not in itself decisive in considering whether or not specific 
performance should bo granted (m). Nor does the distinction 


sale of tjhina*iars) ; thorn v. Public Works Commissioners (1863), 32 Boav. 
490. In Dowling v. Bctjemann (1862), 2 John. & 11. 544, it was held that, 
ag in the contract the value of the chattel has been fixed by the vendor, 
epecific performance, in the circumstances of that case, should not be granted 
at the suit of the vendor, as the matter has been reduced to terms of money ; 
but this rule cannot, it seems, apply in •ordinary actions at tlie suit of the 
purchaser for specific performance of a contract for the sale of goods. It 
is not clear how far the court will exercise its jurisdiction where the thing 
sold, though not unique, is of special value and importance to the buyer 
or person entitled ; see North v. Great Northern Bail. Go. (1860), 2 Giff. 
64, where the court restrained the sale, under a claim to detain, of wagons 
of the plaintiffs essential to the carrying on of the plaintiffs’ business ; 
Buxton V. Lister (1746), 3 Atk. 383, per Lord Hardwicke, L.C. ; and 
see note Oc), p/ 14, ante. In Nutbrown v. Thornton 10 Vos. 159, Lord 

Eldon, L.C., ordered delivery of chattels on a farm, such as stock etc. 
necessary for the enjoyment of the farm, as being included in the contract 
to let the tenant have both farm and chattels. As to a contract relating 
to an undivided moiety of nflne«al rights, see Jlexler v. Pearce, [1900J 1 
Ch. 341 ; compare Burrow Y. i^cammell {\SS2), 19 Ch. D. 175. 

(h) Pusey v. Pusey (1684),. 1 Vern. 273 (the Pusey horn; as to which 
<‘ase see Nutbrown v. Thornton, sup^a, at p. 163, where stijftss is laid 

the heir’s desire ta possess the family horn, namely, the prelium 
affeciionis) ; Somerset (Duke) v. Gookson (1735), 3 P. Wms.*390 (ancient 
silver altar-piece) ; Fells v. Bead (1796), 3 Ves. 70 (rare tobacco box) ; 
Lloyd V. Loaring (1802), 6 Ves. 773 (masonic ornaments) ; Lingen v. 
Simpson {IS24), 1 Sim. & St. GOO (particular trade book); compare 
Peame v. lAsle (1749), Amb. 75, per Lord Hardwicke, L.O., at p. 77 ; 
and see Savillo v. Tancred (1748), 1 Ves. Sen. 101 ; Arandell (Lady) v. 
Phipps and Taunton (1804), 10 Ves. 139; Lowther v. Lowther {Lord) (1806), 
13 yes. 95; Pooley v. Budd (1851), 14 Beav. 34; Thombleson v. Black 
>(1837), 1 Jur. 198 (agreement relating to copyright enforced). 

(i) See Sale of Goods Act, 1893*(56 & 57 Vict. c. 71), s. 52 ; and see the 
^a^es cited in note (^), p. 14, ante, note {h), supra. 

{k) See title Landlord and Tenant, Vol. XVIII., pp. 375, 378 efseg. 
In Clayton v. lllmgworih (1853), 10 Hare, 451, specific performance of a 
yearly tenancy was refused (compare Fenner v. Irepburn (1843), 2 Y. & C. 
Gh. Cas. 159), but even a yearly tenancy in a proper case is enforced ; see 
Lever v. Koffler, [1901] 1 Ch. 543 ; Manchesfer Brewery Co. v. Coombs, 
[1901] 2 Ch. 608; and compare Glasse v. Woolgar (1897), 41 Sol. Jo. 573, 
C. A. (contract to let for one day to view procos.sion). In Zimbler v, 
Abrahams, [1903] 1 K. B. 577, C. A., a lease for life was enforced. 

(0 See title Sale of Land, Vol. XXV., p. 408 ; see also Clifford v. 
Turrell (1841),1 Y. & C. Ch. Cas. 138 ; S. C. on appeal (1845), 9 Jur. 633 ; 
Walker v. Eastern Counties Bail. Co. (1848), 6 Hare, 694; Kenney v. 
Wexhim (1822), Madd. & G. 355; p. 16, post. 

(w) Howard v. Eopkyn^ (1742), 2 Atk. 371 ; French v. Macale (1842), 
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between penalty and liquidated damages (n) affect the answer 
to this question (o). The answer is to be found by considering the 
intention of the parties, that is, whether the party bound to per- 
formance has an alternative choice given to him by the contract, to 
perforni or to pay the agreed sum, or whether he is bound to do 
a certain thing, with a penal sum or sum by way of liquidated 
damages attached as security (^). In the latter case the court, 
notwithstanding the penal clause, enforces performance, if the con- 
tract be such that without the penal clause it would have been 
pfoper for specific performance (q). 

19 . Where the contract contains a , penalty clause, tho con- 

tracted has his right in law upon the contract for the money payable 
under the clause, and also his right in equity to specific relief; he 
can, at his election, obtain either form of, relief; but he cannot obtain 
both forms (r). ,■ ' f • 

20 . Thus, the ordinary provision on a sale of land that in case 
of default by the purchaser he shall forfeit his deposit and the seller 
shall be entitled to resell and plaim any deficiency as liquidated 
damages does not exclude a claim for specific porformance by the 
seller (>*). 


• 

2 Dr. & War. 269 ; Hover v. ISmiholomew, Butler v. Bartholomew (1S23), 
12 Price, 797. 

(n) For an explanation of this distinction, see titles Bonds, Vol. III., 
p. 96; Damages, Vol. X., p. 328; seo also titles Building. Contkacts, 
Engineers, AND Architects, Vol. Ill,, pp. 242 H $eq., 255 ; Mast'erand 
Servant, Vol. XX., p. 107 ; Shipping and Navigation, Vol. XX\’l., 
p. 135 (charterparty). 

(o) London City v. Pngh (1728), 4 Bro. 4 p^iq. Cas. 395 ; Webb v. Clnrlc 
(1782), 1 Fonblanque, Treatise of Equity, 154 ; French v. JlloctiZe (1842), 
2 Dr. & War. 269 ; Coles v. Sims (1854), 5De G. M. & G. 1* C. A. ; (Uirden 
V. Butler (1^32), Hayes & Jo. 112 ; Bird v. LaU (1863), 1 Hem. & M. Ill ; 
Bray v. Fogaiiy (1870), 4 I. R. Eq. 54^ 

(p) French v. Macalcy supra ; Coles v. Sims, supra ; lioper v. Bartho- 
lomew ^ Butler V. Bartholomew (1823), 12 Price, 797, 821 ; and see ’titles 
Deeds and Other Instruments, Vol. X., p. 495; Equity-, Vol. XIIL, 

p. 161. 

(g) See the cases cited in notes (o), (p), supra. 

(r) Foxy. Scard (1863), 33 Beav. 327, 328; see Gedye v. Montrose 
{Duke) (1857), 5 W. R. 537 (assignment of lease) ; General Accident Assur- 
ance Corporation v. Noel, [1902] 1 K. B. 377 (injunction). 

(s) For instance, see Crutchley v. Jerningha7)i^{lSll)f 2 Mer. 602, 606 
Long V. Bowring (1864), 33 Bcav. 685; and see title S.U.E of Land, 
Vol. XXV., p. 400. For other instances of specific performance, notwith- 
standing a penal clause, see Howard v. Uopkyns (1742), 2 Atk. 371 ; Jeudwme 
Y. Agate (1829), 3 Sim. 129,141 ; LogatiY. \Vie'nholt{l^X^), 1 01. & Fin. 611, 
H. L. ; Butler v. Powis (J845), 2 Coll. 156 ; National Provincial Bank of 
England v. Marshall (1888), 40 €h. D. 1 12, C. A. It is no bar to specific per- 
formance that the penalty is ^)y bond ; compare Jlobson v. Trevor (1723), 2 
P. Wms. 191 ; Clarkson v. Edge (1863), 33 Beav. 227 ; Eoper v. Bartholq- 
meWf Butler v. Bariholomeuf^ supra. The same principle is applied where 
the relief is claimed byway of injunction, as, for instance, in covenants not 
to carry on a certain trade or business, with a penalty clause superadded ; 
see Bird v. Lake (1863), 1 Hem. & M. Ill ; compare Clarkson v. Edge^ 
supra ; Gravely v. Barnard (1874), L. R. 18 Eq. 1>18 ; Robinson {William) 
ct' Co., Lid. Y. Uener, [18981 2 Ch. 451, 458, 0. A. ; title Injunction, 
Vol. XVII., p. 230. 
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21. The court may treat the penal sum as security, md not as 
an alternative mode of performance, notwithstanding that the 
obligation is expressed in an alternative form (t). 

Specific performance may also be ordered where the benefit of 
performance will go to one person and that of the penalty to 
another (a). 

The relative smallness of the penalty may be a ground for treat- 
ing it as mere security for due performance (/>), though there is no 
general rule to this effect (c). . , 

22. There are, however, cases Where the .court holds on the 
<5onstruction of the contract that the intention of the parties is that 
the act may be done by the contracting party or that payment* may 
be made by him of the stipulated amount, so' that the contracting 
party has in effect the option either of doing the act which he has 
contrarcted 4o do or paying the specified sum,“ the contract being 
alternative, either to do or abstain from doing on payment of the 
sum in money (d). The question is one of construction dependmg 
on the precise form of the contract and the circumstances of the 
case(<?), but the court leans to treating the penalty clause as 
intended to secure due performance of the agreement (/). 

23. Where the sums payable vary in amount or frequency with 
the things to be done or abstained from, the payment may bo 
treated as an alternative mode of performance ; thus, in the case of 
leases, it may be held that the tenant is given the option of doing 
certain things on payment of an increased rent or other penalty (y), 
though ^lot if there is a stipulation that the doing of the act is 
to work a forfeiture (/O. 

The court may treat cov#n^nts to perform or pay as alternative 
where specific performance would work unreasonable results (i). 

Sect. 8 . — Cases where Performance of the Contract n^biild be 
Valueless, 

24. Specific performance is not decreed of a contract which the 
defendant would be entitled to revoke or dissolve when executed, 


{t) Chilliner v. Chilliner (1754), 2 \^cs. Sen. 528 (contract to renew a 
lease or answer in damages). 

(a) , Prench v. Macale (1842), 2 Dr. & AVar. 269. 

(b) Chilliner v. Chilliner ^ ^upra. 

(e) Poij V. Beaufort (Duke) (1741)', 2 Atk. 190 ; Asiley v. Weldon (1801), 
2 Bt>s. & P. 346; French v. Macale^ supra. ^ 

(d) Ranger v. Qreat Western Rail, Co. (1854), 5 II. L. Cas. 72, 94 ; com- 
pare Astley V. Weldon, supra. , 

(c) Ranger v. Great Western Rail. Co., supra. 

if) Finch V. Salisbury {Earl) (1675), Cas. temp. Fincli, 212. 

^) Woodward v. Gyles (1691), 2 Vern. 119; Rolfe v. Peterson (1772), 
2 Bro. Pari. Cas. 436 (discussed by Lord Loucuiborougii in Uardy v. 
Martin (1783), 1 Cox, Eq. Cas. 26) ; Legh v. Lillie (1860), 6 H. & N. 165 ; 
Hurst V. Hurst (1849), 4 Excli. 571 ; Gerrard v. 0* Reilly (1843), 3 Dr. & War. 
414; Magrane Y. Archbold (1813), 1 pow, 107, H. L. ; and see titles 
Agriculture, Vol*. I., pp. 249, 250 (farm leases): Landlord and Tenant, 
Vol. XVIIL, pp. 469, 470. 

(h) Barret v. Blagrave (1800), 5 Ves. 655 ; Dyke v. Taylor (1861), 3 
De G. F. & J. 467, C. A. ; compare French v. Mac Ue, ^upra, 

(i) Magrane v. Archhold, supra, 

n.L.-— XXVII. 
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such as ft revocable deed, since it would be idle to do that which 
might instantly be undone by one of the parties. Instances of 
the application of this principle are afforded by the refusal to 
order specific performance of an agreement for a partnership at 
will(/t), or of a contract for a lease which is to contain a proviso 
for re-entry on breach of a covenant which has already been broken 
in such a way by the plaintiff as to entitle the defendant to re- 
enter (1), Conversely, specific performance has been refused on the 
ground that performance has become valueless to the defendant (m). 

Sect. 9. — Cases where the Defendant is not Personally Subject 
^ to the Jurisdiction . 

25. Equity acts in jwrsojtani (a), and cannot therefore pronounce 
a judgment for specific performance against a defendant who is not 
personally subject to the jurisdiction of the courts of tlfis country. 

A judgment is not given against a foreign sovereign (f)), or 
against a person not capable of being served within the jurisdic- 
tion (p), save that service of, a writ may be allowed out of the 
jurisdiction when any contract affecting land or hereditaments 
within the jurisdiction is sought to bo enforced in the action, or 
when the action is founded on any breach or alleged breach within 
the jurisdiction of any contract wherever made which according to 
its terms ought to be performed within the jurisdiction, unless the 
defendant is domiciled or ordinarily resident in Scotland or 
Ireland (q), 

26. Though an action does not lie against the Crown (r), a peti- 
tion of right may, it seems, be allowed against the Crown for specific 



Harrison (1853), 17 Beav. 294; lUuck v. Mallaluc (1859), 27 Beav. 308 ; 
seo, further, p. 76, post; and compare Wheeler v. Trotter (1736), 3 Swan. 
174, u., where specific performance was refused of an agreement by the 
registrar of a Consistory Court to delegate liis olhce, such delegation being 
obviously revocable. 

(Z) Jones V. Jones (1803), 12 Ves. 186 ; but it must bo. clear that the 
right to forfeit exists. As to granting specific performanco in cases 
where the court would relievo against forfeiture, see p. 61, posU 

(m) V. White (1706-13), 3 iSwan. 108, n. 

(n) As to this principle, see, further, title Equity, Vol. XIII., pp. 48, 

65, 66. The same rules apply to the court’s jurisdiction in refeiTiiice to 
injunctions; sec title Injunction, Vol. XVIIp,pp. 204, 205 ; and compare 
title Conflict of Laws, Vol. VI., pp. 202 et seq. The same principh*. 
operates affirmatively to give the court jurisdiction with reference to land 
sjtuatc abroad ; see titles Conflict of Laws, Vol. VI., p. 205; Equity, 
Vol. XIII., p. 66; and comiiare Fouherl v. Tarst (1703), 1 Bro. Pari. Cas. 
129 (specific pertornffince of contract made abroad relating to foreign 
land, the parties being permanently resident hero) ; N orris v. Chambres 
(1861), 29 Beav. 246 (spibcial circumstances necessary if parties casually 
in the country). , 

(o) Smith V. Weguetin (1869), L. R. 8 Eq. 198; seo title Public 
Authorities and Public Officers, Vol. XXIIl., pp. 310, 311. 

ip) See, however, the anomalous case of UartY. If cncif/ (1873), 8 Ch. App. 
860 (contract made abroad for lale of foreign ship ; Substituted service 
allowed on master, ship being within jurisdic^don). 

(</) R S. C., Ord. 11, r. 1; see title Practice and Procedure, Vol. 
XXIIL, pp. 117 et seq, 

(>') Nurse v. Seymour {Lord) (1851), 13 ^Bcav. 254; see title CoN- 
8TrrUTio.\AL Law, Vol. Vl., pp. 412 et seq. 



Part IL — Limits of the Jurisdiction. 


19 


performance of a contract, at least to the extent of a declaratory 
judgment that the petitioner is entitled to specific performance («). 


Part Mi. — Defences to Claim for Specific 
Performance, 

Sect. 1. — Contract not in Fact Concluded. 

27. Where it is sought to enforce specific performance of a 
contract (a), the cgurt must be satisfied (1) that there is a concluded 
contract in^fact ; (2) that the contract so concluded is not incomplete 
by reason that the parties have failed to agree, expressly or by 
implication, on some essential matter ; (3) that the contract is 
precise and certain, or, in other words, that, although all essential 
matters may have been dealt with, there is not such uncertainty 
and vagueness that exact performance cannot be ordered (b). 

28. Whether there is in fact a concluded contjact depends on 
the rules of law (c) relating to the elements of a valid contract — in 
particular, with respect to oiler and acceptance. This question is 
distinct from another, namely, whether the rules of law relating to 
the furpi in ^hich a contract must be embodied, or evidenced before 
the court, have been observed (d). Cases of concluded contracts 


(s) Uaynes v. Haynes (18?1),*1 Drew. & Sm. 426, 457. Aa to petitions 
of right, see fitly Crown Practice, Vol. X., pp. 26 et seq. ; and see Fry on 
Specific Performance, 5th ed.| p. 65. 

(ft) It has been questioned what is included in the term “ cohtract” ; a 
judge’s order made by consent is Mm many aspects a contract, with 
further'elements added by reason of the order of the court ; see Wentworth 
V. hntlen (18'29), 0 B. & C. 840 ; Lievesley v. Gilmore (1866), L. R. 1 C. P. 
570 ; (Jonolan v. Leyland (1884), 27 Ch. D. 632; but specific performance 
of such an order was refused in Thames Iron W orks Co. v. Patent Derrick Co. 
(1860), 1 3ohn. & H. 93, by Page Wood, V.-C., it being the order of another 
court and providing its own method of enforcement. In Caton v. Caton 
(1867), L. K. 2 II. L. 127, the House of Lords differed in opinion as to 
whc.ther instructions for a settlement were a contract for a settlement or 
instructions for a contract. A recital in a deed may bo evidence of a 
contract {Wilson v. Heating (1859), 4 Do G. & J. 588, C. A., affirming 
fe.'C., 27 Beav. 121 (transferee of .shares held bound to pay on contract 
evidenced by transfer, though a mere nominee) ). 

{h) pp. 21 ei seq., post. , 

(c) For a statement of these rules, see title Contract, VoI. VII. , pp. 345 
et seq. ;.&co also titles Sale of Goods, VoI, XXV., pp. 124, 125; Sale 
OF Land, Vol. XXV., pp. 289, 290. 

fd) Mainly under the Statute of Frauds (liO Car. 2, c. 3) ; see title 
Contract, Vol. VII., pp. 360 et seq.; Leominster Canal Navigation Co. v. 
Shrewsbury and Hereford Pail. Co. (1857), 3 K. & J. 654 (purchase of 
canal); compiive Kidderminster Corpentation v. Hardwick (1873), L. R. 9 
Exch. 13 (letting of toljs)^ Oxford Vorporation v. Crow, [1893J 3 Ch. 535 
(lease) ; and see titles Landlord and iWant, Vol. XVIIl.,pp. 372 et seq. ; 
Sale of Goods, Vol. XXV., pp. 134 etseq.; Sale of Land, Vol. XXV., 
pp. 290 et seq. ; see also p]|. 28 et seq., post. 
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Speoifio Performance. 


Sect. I. miisfe of c&urse be distinguished from cases where the parties iave 
Contract never got beyond the stage of negotiation (c), or where an offeree 
not in Fact purported to accept an offer which has lapsed by delay or 
Conclnded. Qtijer reason (/). 

Representa- 29. In Certain cases where a representation has been made by 
tion inducing one party to another with the object of inducing the other to act 
importiDg”* in a Certain way, and the other has so acted, courts of equity, in 

obligation, dealing with claims for specific performance or other equitable 

relief, have proceeded on the principle of requiring the defendant 
to make good the representations {g). Cases of tliis nature, which 
• have sometimes been described as involving the doctrine of equi- 

table estoppel ” (/i), ought, it seems, to be dealt with as cases of 
contract, the question being whether the representation amounts 
to a promise which can be enforced (?), and they should be distin- 


(e) The old practice of the Court of Chancery in a case of doubt was to 
refuse specific performance and leave the parties to establish their rights 
at common law (Huddleston v. Briscoe (1805), 11 Ves. 683 ; Stratford v. 
Bosworth (1813). 2 Vos. & B. 341 ; Skelton v. Cole (1867), 1 De G. & J. 
687, C. A.). Questions of this nature have turned on whether the acceptance 
was clear and imambiguous (see Thomas v. Blackman (1844), 1 Coll. 
301 ; Warner v. W illinqton {IS6Q), 3 Drew. 623; Horsfall v. Garnett (1858), 
6 W. R. 387), or conditional (see Grossley v. Maycock (1874), L. R. 
18 Eq. 180 (general acceptance .accompanied by special conditions of 
sale); Lewis v. Brass (1877), 3 Q. B. D. 667, C. A.; Jones v. Daniel, 
[1894] 2 Ch. 332; Hudson v. Buck (1877), 7 Ch. D. 683 ; Hussey v. 
Home-Bayne (1879), 4 App. Ca^i. 311), ot whether the acceptance sought 
to introduce new terms or to vary the terms of the offer (see Kennedy v. Lee 
(1817), 3 Mer. 441; Thornbury y. Be vill (1842), 1 Y. & C. Ch. Cas. 664 ; 
Meynell v. Surtees (1854), 3 Sm. &G. 101 ; C. on appeal (1865), 3 W. R. 
636; Holland v. Byre (1825), 2 Sim. A St 104; Hally. JTall (1850), 12 
Beav, 414 ; Lucas v. Martin (1888), 37 Ch. D. 697, C. A.^ Lucas y. James 
(1849), 7 Hare, 410; Duke v. Andrews (1848), 2 Exch. 290; distinguish 
Boys V. Ay erst (1822), Madd. G. 316 (<acccptance defining a term 
left open in the offer); Clive v. Beaumont (1848), l.Do G. & .Sm. 973 
(no intention to import new term) ; Bossiter v. Miller (1878.), 3 App. Cas. 
1124 (reference to execution of formal contract not introducing new terms) ; 
and compare Oibbins y. North Eastern Metropolitan Asylum ’District (1847), 
11 Beav. 1 ; Skinner v. McDouall (1848), 2 Do G. & &ra. 265 ; .Bonnewell 
V. Jenkins (1878), 8 Ch. D. 70, C. A.) ; see also Harris* Case (1872), 7 
Ch. App. 687 (indulgence by acceptor). 

(f) See title Contract, Vol. VII., pp. 347, 362 et seq. As to delay, see 

Williams v. Williams (1853), 17 Beav. 213 ; Eamsgaie Victoria Hoist Co. 
V. 3Iontefiore, Same v, Ooldsmid (1866), L. R.* 1 Exch. 109 ; as to with- 
drawal of offer before acceptance, see Dickinson v. Dodds (1876), 2 
Cfi. D. 463, C. A. ; Grierson v. Cheshire Lines' Committee (1874), L. R. 19 
Eq. 83 ; and compare Warner y. Willington, supra ; as to lapse of offer 
by refusal or counter‘ offer, see Hyde v. Wrench (1840), 3 Beav. 334; 
lloneyman v. Marryatt (1867), 6 II. L. Cas. 112, affirming S. C. (1855), 
21 Beav. 14. • * ^ 

{^) As to estoppel by representation, see title Estoppel, Vol. XIII., 
pp. 376 et seq. ; as to the doctrine of “making good,” see title Misrepre- 
sentation AND Fraud, Vol. XX., pp. 721, 722. 

(h) On the meaning of “ equitable estoppel,” see title Estoppel, 
Vol. XIII., pp. 376, 377, notes (nf, (o), (p). 

(i) “There is no middle term, no ieriium quid, between a representation 
so made as to be effective for such a purpose and a contract ; they are 
identical. That which leads to the representation being made and acted 
upon, determines its nature, gives it the chameter of a contract, or leaves 
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guished from cases of estoppel in the ordinary seniJe of the Skct.i. 

term (k). Where the representation operates simply as an estoppel, Contract 

it can only receive eiffect, apart from questions of fraud (Z), as a step in Fact 
in the evidence on which a claim in contract or other obligation Concluded, 
is based (7/1), and must then be a statement of an existing fact (?i). 

If, however, the representation is sought to be relied on as a 
promise, it is necessary to show that it imported a binding 
obligation (0), and not merely an honourable engagement (j)). Only 
in the former case is it enforced as a promise. 

Sect. 2. — Contract not Sufficiently Certain. 

Sul-Sect. \.~In Qeneml. 

30 . The court, before enforcing a contract, must be satisfied Contract 

that it is cirtain (/}). ' must be 

certain, 

it a mere representation ” {Maunsell v. Hedges, White etc. (1854), 4 
H. L. Cas. 1039, yer Lord Cranworth, at p. 1056); see also Alderson v. 

Maddism (1880), 5 Ex. D. 293, Stephen, J.,at p.290; S. C. (1881), 7 
Q. B, D. 174, 180, C. A.; lie Fichus, Farina v. Fichus, [1900] 1 Ch. 331, 

334 ; and see titles Contract, Vol. VIl.,p. 364; Misrepresentation and 
Fraud, Vol. XX., p. 722, note {g). 

(Jc) See Low v. Bouverie, [1891] 3 Ch. 82, C. A., where it was said that 
estoppel was a rule of evidence, not a cause of action. * 

{ 1 ) In which case the fraud or deceit constitutes a substantive cause of 
action; see title Misrepresentation and Fraud, Vol. XX., i>p. 660, 

679, 680, 094, 724. 

(m) See L6w v. Bouverie, supra ; title Estoppel, Vol. XIII., pp. 376 e/ scq. 

(n) See Whitechurch {George), Ltd. v. Cavanagh, [1902] A. C. 117, per 
Lord Macnaghten, at p. 130 ; Low'T. Bouverie, supra. 

(o) Cases illustrating this# principle are mainly cases in reference to 
marriage contracts entered into (fh the faith of representations made by third 
parties interested; see the cases cited in title Settlements, Vol. XXV., 
p. 536, note (s) ; and see Mcfutgomery v. Beillij (1827), 1 Bli. (N. s.) 364, 

H. L. ; Viret v. Viret (1880), 17 ^h. D. 365, n. In Ilutloii y. Kossiter 
(1855),. 7 De U. .M. & II. 9, C. A., the representation was made by a 
person not vdated to the parties to the marriage. It must of course be 
shown’ that the representation actually induced the marriage or other 
act; see Ooldicutt v. Townsend (1860), 28 Beav. 445. Pigqott v. Stratton 
(1859), LDe tl. F. & J..33, C. A., alhrming S. C., John. 341 (explained 
in Spicer v. Martin (1888), 14 App. Cas. 12, per Lord Macnaguten, at 
p. 23, and in Low v. Bouverie, supra, pt^r Kay, L.J., at p. 110), related to 
a collateral representation on the faith of which a lease was taken. As to 
collateral agreements of this nature, see, further, title Deeds and 
Other Instruments, Vol? X., p..447. 

.(p) As illustrations of cases where the terms of the representation ar() 
held to preclude a promissory intention, see Maunsell v. Hedges, ]]^hite 
etc., supra; Jorden v. Money (1854), 5 II. L. Cas. 185; Maddison v. 

Alderson (1883), 8 App. Cas. 467, disapproving Loffus v. Maw (1862), 3 
Oiff. 592 ; und, for other examples, see Walpole {Lord) v. Orford {Lord) 

(1797),* 3 Ves. 402; Morehouse v. Colvin i{lS5l), 15 Beav. 341; Re 
Fichus, Farina v. Fichus, supra. In such cases the court has held 
either that the language used was too vague to raise an obligation in law, 
or that it was not intended to bo binding and left the representation within 
the sphere of merely honourable engagement. In other cases, where a 
representation has been followed by* a formal settlement wliich has not 
embodied the representation, the settlement primd facie supersedes the 
representation ; see Loxley v. Heath (1866), 1 De C. F. & J. 489, C. A. ; 
and see the cases cited in title Settlements, Vol. XXV., p. 537, note (i), 

(g) Buxton v. Lister (*746), 3 Atk. 383, per Lord Hardwickb, L.C., 



22 


Specific Peeformance, 


Sect. 2. 
Contract 
not 

Sufficiently 

Cei’tain. 

Manner in 
which 
uncertainty 
arises. 

Time at 
which com- 
pleteness and 
cirtainty 
determined. 


Uncertainty way arise in various ways, which may be classified 
as follows :—(l) Where the contract is so vague in its general terms 
that the obligations of the parties are not ascertainable (r) ; (2) where 
the subject-matter of the contract is not sufficiently identified (s) ; 
(3) where the parties are not sufficiently identified (t) ; (4) where, in 
the case of a sale, the price is not ascertained (a) ; and (5) where 
some material term of the contract is omitted (/>). 

^31. The completeness of a contract is to be determined at the 
commencement of the action (c), since it is at that time that non- 
performance must be incapable of justification (d). Performance 
is, hawever, ordered even if dhe contract is incomplete at that 
date, if the incompleteness is due to the default of the defendant 
and is such that it can be remedied or compensated ; or where a 
term which is not then ascertained is caimble of *being ^.scertained 
by means available to the court (/). 


Effect of 
part per- 
hu mance on 
uncertainty. 


Effect of 
fraud. 


32. Whenever objection is raised to the enforcement of a 
contract on the grounds of uncertainty, the court is more anxious 
to enforce tlie contract if there has been part performance (r/) from 
which the party seeking to resist the enforcement has derived a 
benefit, and the circumstances are such that the plaintiff cannot 
be compensated fully otherwise than by specific performance (k), 

33. Wlien there is fraud on the part of the defendant, objection 
on the ground of uncertainty is not allowed to prevail (i). 


at p. 380; sec Walpole (Lord) v. Orford {Lord (1797), 3 Ves. 402 ; Under- 
wood V. Hiichcox (1749), 1 Ves. Sen. 279; Franks v. Maiiin (1759), 1 
Eden, 309 ; and compare Brizick v. M^nmrs (1742), 9 Mod. Rep. 284 
(parol agreement to grant mortgage). As to uncertainty in agreements 
for leases, see title Landlord and Tenant, Vol. XVllI.,*p. 378. 

(r) See pp. 23, 24, post. 

(s) See p. 24, po.s^. . * 

(<) See pp. 24, 25, post. 

{a) See pp. 25, 20, post. 

(b) Sec p. 27, 28, po.W. 

(c) Adams v. Broke (1842), 1 Y. & C. Cli. Cas. 027 ; Shardlow v. CottereU 
(1881), 20 Ch. D. 90, C. A., reversing S. (J., 18 Oh. 1). 280. 

(d) Bight d. Fisher v. Culhell (1804), 5 East, 491. 

(e) Pritchard v. Ovey (1820), 1 Juc. & W. 390; Kensimgton [Lord) v. 
Phillips (1817), 5 Dow, 01, II. L. ; Soames v. Fdge (1800), John. 069; 
JVorris v. Jackson (1800), 1 John, k, 11. 319; 3Iiddleton v. Greenwood 
(1864), 2 De G. J. & Sm. 142, C. A. 

(/) Walker v. Eastern Counties Bail. Co. (1848), 0 Hare, 594 ; Owen y. 
Thomas (1834), 3 I\ry. & K. 353 ; Monro v. Taylor (1850), 8 Haro, 51; 
Pickles V. Sutcliffe, [1902] W. N. 200. 

(g) As to part perfonrtance, see ])p. 31 ct scq., post. 

{h) See Parker v. Taswell (1858), 2 Do G. & J. 559, 671 ; Hart v. 
Hart (1881), 18 Ch. D. 670, 685 ; Saunderson v. Cockermouih and 
Workington Bail. Co. (1849), 11 Beav. 497; affirmed (1850), 2 11. & Tw. 
327 ; followed in South Eastern Bailway v. Associated Portland Cement 
Manufacturers (1900), Ltd., [1910] 1 Ch. 12, C. A. (railway company having 
obtained possession under grant, held bound to permit the making of tlie 
necessary accoininodation works) ; "and see Waring anF Gillow, Ltd. v. 
Thompson {IQ\2), 29 T. L. R. 154, 156, C. A. ‘(proposals to found new 
company). 

(i) Chailock v. Muller (1878), 8 Ch. D. 177 (agreement by which A. 
promised to grant a portion of an estate on purchase to B., in considera- 
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PART III.— Defences to Claim foe Sfecific Performance. 

• Sub-Sect. 2. — Vonirad tm Va<jue iu tU Ueiurul Ttuiit. 

• 

34. The court does not as a rule enforce specific performance of 
an agreement unless its terms are certain and unambiguous, so that 
the obligations of the parties are clearly ascertained {k\ Specific 
performance is, however, granted when there is such a degree 
of certainty as is reasonably required in the circumstances (Z), or 
the original uncertainty has been removed by a subsequent 
election (la), or by a course of dealing between the parties (n), 
or by terms reasonably implied in law(o). The use of the phrase 


tion of B. not competing at purchase; inquiry directed to asc(ii’tain 
boundaries; apparently, if unascertainable, A. would be ordered to 
convey whole). 

(k) See Douglas v. Baynes, [1908] A. C. 477, 485, P. C. ; and see, for 

example, Fifinks v. il/artm (1709), 1 Eden, 309 (obscure marriage articles) ; 
Hodges v. Horsfall (1829), 1 liuss. & M. 116 (sale of land according to 
plan insufficiently identified) ; Kemble v. Kean (1829), 6 Sim. 333 (engage- 
ment as actor ; terms vague) ; Pearce v. Walts (1876), L. R. 20 Eq. 492 
(agreement for sale of land, subject to reservation ot land “ necessary 
lor a railway,” hold too vague; butT, if the conveyance is executed, 
the exception, being uncertain, is bad ; see ibid., fcr Jessel, M.R., 
at p. 493) ; kavill Brothers, Ltd. v. Bethcll, [1902] 2 Cli. 523, 0. A. ; 
IStuart {Lord James) v. London and North Western Bail. Co. (1852), 1 
Do G. M. &. G. 721, C. A., reversing S. C., 15 Beav. 5J3 (agreement for 
sale of land required for railway) ; compare Webb v. Direct London and 
Portsmouth Bail. Co. (1852), 1 De G. M. & G. 521, C. A., reversing S. C. 
(1851), 9 Hare, 129; Oxjord Corporation v. Crow, [1893] 3 Gh. 535; 
Lancaster v. De Trafford (1862), 8 Jur. (n. s.) 873 (description of lands to 
bo sold*vaguo) ; South Wales Bail. Co. v. Wythes (1854), 5 De G. M. 5s G. 
880, C. A. (agreement to construct railway to plans of specified surveyor) ; 
Taylor v. Portington (1855), 7 De G. M. 5c G. 328, C. A. (provision as to 
decorating rooms) ; Paris (Jho§olaie Co. v. Crystal Palace Co. (1855), 3 
ISm. 55 G. 119 (agreement to provide accommodaiioii for sale of chocolate) ; 
Cooper V. Hood (1858), 26 Beav. 293 (agi’ccment to sell share in partner- 
sliip, provisions as to money to remqin in business undefined) ; ,William8on 
V. 1f ooioa (1855),^3 Drew. 210 (rcservatkin of mines) ; Callaghan v. Callaghan 
(1841),' 8 Cl. 5c Pill. 374, IL L. (inconsistent terms) ; Macphail v. Torrance 
(1909)> 25 T‘. L. K. 810 (agreement to make ample provision by will) ; and 
see Reynolds v. Waring (1831), You. 346 (uncertain evidence ot parol 
agreement); Lcgh v. llaverfichl (1800), 5 Vcs. 452 (agreement csiablished, 
but confradictory evidence as to its terms: specific ])crformaneo refused); 
see also Smith v. Wheatcroft (1878), 9 Ch. D. 223 (sale of land). In 
Pilling \. Armilagc (1806), 12 \Ys. 78 (lease), the plaintiff having failed 
to prove the agreement which he sot up, was refused specific performance 
of a different agreement fidmittcd by the dclciidant; compare Legal v. 
Miller (1750), 2 Ves. Sen. 299 (Idaso of Jiouse). For cases of uncertainty 
ift agiocments of tenancy, see title Laj^dlord and Tenant, Vol. XVlll., 
p. 378. • 

(l) Great Norlhern Bail. Co. v. Manchester, Sheffield and Lincolnshire 
Bail. Co. (1851), 5 De G. & Sm. 138 ; compare Haximann v. James (1868), 
3 Ch. App. 508 (agreement to do specified “ and other ” works, where the 
other works were clearly of small amount). * 

• {m) Jenkins v. Green (No. 1) (1858), 27 Beav. 437 (agreement to lease 
land “ less 37 acres ” : defect capable of cure by selection by lessor before 
oxe-mtion) ; compare South Eastern Bailwai/ v. Associated Portland Cement 
Manufacturers (1900), Ltd., [1910] 1 gii. 12, C. A. 

{li) Compare‘Oj/orcZ v.Provand (1868), L. 11. 2 P. C. 135; Waring and 
Giiluw, Ltd. V. Thompson (1912), 29 T. L. R. 154, C. A. 

(oj Compare South Wales Bail. Co. v. Wythes, supra, and the cases 
cited in note (A.), supra. ^ 
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Specific PEBF0E3rAN-cE. 


Sect. 2. gj; eefcera ” does nol; render a contract too uncertain if it is suffi- 
Contract ciently plain from the context what is included in the phrase (p). 
not 

Sufficiently Sub-Sect. X—Vncertainitj as to Suhject-inaiter. 

Cert^. incompleteness of the contract may be in regard to 

iiovr uncer- the identification of the subject-matter, and may in such case 
subject'-^ arise either where the subject-matter was not finally determined 

matter may at the date of the contract but was left to be ascertained thereafter, 

arise. qj. where the subject-matter, although determined at the date of 

the contract, was not described sufficiently for identification (</). 

How defect 36r In the former case the defect may be cured if the subject- 
may be cured, jg ascertained by the proj^or party prior to the action 

being brought (?*). 

In the latter case the defect may be cured if 'the identification 
of the subject-matter can be completed by admissible extrinsic 
evidence (s). 

In some cases the court acts on the maxim id certum est quod 
certmn reddi potest (t). The description must be such as to enable 
f the court to ascertain what the parties intended to bo the subject 
of their contract, and, if this cannot bo done, specific performance 
is refused (a). 

^ub-Sect. 4 . — Uncertainty as to Parties. 


Whal is 

sufficient 

description. 


37. The incompleteness of the contract may be in regard to 
the identification of the parties. Such incompleteness is a bar 


( 2 ?) Powell V. Lovegrovc (18.56), 8 Do G. M. G. 357, C. A. ; Cooper v. 
Hood (1858), 26 Beav. 203; Parker v. Ta^weU (1858), 2 Do G. & J. 559; 
compare Baumann v. Janies (1868), 3 Oh. App. 508. 

{q) Compare, as to mines, title Mines, Miner.vls, aVd Quarries, 
Vol. XX., p. 547. 

(r) liimhte v. Ueygate (1870), 18 Xy. 41. 749 (contract for sale of so much 
land as was necessary for cluirchyard ; held, made definite by selection 
made ])y plaintiff) ; Jenkins v. Grmi(No. 1) (1858), 27 Beav. 43-7 ; cojnparo 
Haywood v. Cope (1858), 25 Beav. 140. 

(s) For instance, parol evidence was admitted to identify “ this place ” 

(Waldron v. Jacob and Millie (1870), 5 I. K. Eq. 131); “the lease” 
(Horsey v. Graham (1869), L. 11. 5 C. P. 9) ; ” your wool ” (Macdonald v. 
Longhoitom (1^50), 1 E. & E. 977); see Shardlow v. Cottcrell (1881), 20 
Ch. D. 90, (J. A.; compare Ogilvie v. Foljamhe (1817), 3 Mer. 53; 
McMurrnyw (1868), L. R. 5 Eq. 527 ; Clivan v. Cooke (1802), 1 Sell. 

&Lef. 22 (reference to another writing)? Skinner v. 3PI)ovall (1848), 2 
Do G. & Sm. 265 ; Plant v. BournCy [1897] 2 Ch. 281, C. A. ; Norths. 
Vcrci^aly [1898] 2 Ch. 128; and see, further, title Contract, Vol. VIE, 
p. 372, note (e) ; as to adraissibilify of evidence, see ihid.y pp. 523 et seq. ; 
titles Deeds and Other Instrumen'is, Vol. X.,pp. 444 et seq. ; Evidence, 
Vol. XIII., p. .566. 

(t) Owen V. Thomas (\SM)s ^ My. & K. 353 (ascertainment of property 
not described in the contract save by reference to tho deeds beii^ in tl;o 
possession of a named person) ; Monro v. Taylor (1850), 8 Hare, 51 
(specified area of land described as partly freehold and partly leasehold)]; 
Wyhon v. Dnnn (1887), 34 Ch. D. 669 (land as agreed upon) ; compare 
Naylor v. Qoodall (1877), 20 W. R. 162. 

(a) Stewart v. Alliston (1815), 1 Mer. 26 ; Daniels v. Davison (1809), 16 
Ves. 249, 256 ; Kennedy v. Lee (1817), 3 Mer. 441 ; Price v. Qri^th (1851), 
1 De G. M. & G. 80, C. A. ; Inge v. Birmingham, Wolverhampton and Stour 
Valley Pail Co. (1853), 3 Do G. M. & G. 658. '' 

c 
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to performance wherever the law requires a written memorandum 2 . 

or contract (6), unless the description or reference is such as to Contract 

enable the parties to be identified (c). The contract of an agent is not-, 
treated for this purpose as the contract of his principal, and though Sufficiently 
the name of the latter does not appear in the writing his identity C^in. 
may be proved by parol evidence 00- A description of a party 
simply as the executor, the mortgagee, or trustee is sufficient, 
since parol evidence enables it to be ascertained who fills the 
capacity described (c) ; and similarly it is sufficient if the vendor is 
described as the owner or proprietor of the property (/). 

It is not, however, enough to refer simply to the vendor. Description 
since that leaves the identity purely to parol evidence if thSre is 
nothing in the memorandum to show who the vendor is (g) ; but, 
even in such a case, the terms of the contract may contain a 
sufficient description, as where the party is described as vendor 
and the conditions of sale show that the vendor is in possession (//). 

Suh-Sect. 5. — Uncertainty as to Price. 

38. The price is a material term in every contract of sale, and. Price a . 
unless the price is ascertained by the contract, or machinery is pro- 

vided for its ascertainment, the contract is incomplete and cannot 
be enforced (2) ; thus, where a vendor agrees to seW to a purchaser 
for a named sum less than any other purchaser will give, the price 
is neither ascertained nor ascertainable, and there is no contract 
capable of enforcement (A). 

39. The contract, while not fixing a price, may define how the Contract not 
price is to be ascertained ^pr may provide for a fair price. In the 

former case there is no eniorCeable contract until the price has been 


(b) See pp. 28 et seq., post. , 

(c) Compare Potter y. Diifjield (i<S%4), L. R. 18 Eq. 4; lie IloUandy 
Gregg v. llolland, [1902J 2 Cli. 300, C. A.; and see title Conteact, 
Vol. V.II., p: 371. 

(d) Pithy V. Eounselly [1896] 2 Cli. 737 ; Comniins v. Scott (1875), 
L. K. 20 Eq. 11 (signature by an auctioneer “on behalf of the vendor” 
is not shfiicient) ; Potter *v. JJuffieldy supra; see titles Agency, Vol. 1., 
p. 505; Contract, Vol. VIE, p. 371. 

(e) llossiter v. Miller (1878), 3 App. Cas. 1124; Ifood v. Barringioii 
{Iqrd) (18G8), L. R. 6 Eq. 218 ; Carr v. Lyncliy [1900] 1 Ch. 613 ; see also 
Pourdillon v. Collins (ISW), 19 W. R. 556 ; Towle v. Topham (1877), 37 
L. T. 308 ; Catling v. JCwg (1877), 6 Ch.D. 660, C. A. ; title Contract, 
V-ol. VIE, p. 372. 

if) Sale V. Lambert (1874), L. R, 18 Eq. 1 ; Beer v. London and Paris 
Hotel Co. (1875), L. R. 20 Eq. 412. 

ig) Possiier v. Miller, supra; Potter v. D^i^ield, supra; Jarrett v. 
llunter (1886), 34 Ch. D. 182 ; Coombs v. Wilkes, [1891] 3 Ch. 77 ; Pallle v. 
Anstruther (1893), 41 W. R. 625, C. A.; Bee*Thomas v. Brown (1876), 1 
Q^ B. D. 714; titles Contract, Vol. VIE, pp. 371, 372; Sale of Land, 
Vol. XXV., p. 291. 

• (^) Commins Y. Scott, supra ; see Carry. Lynch, supra ; and see, further, 
the cases cited in title Contract, Vol. VIE, pp. 371, 372. 

{i) See Douglas v. Baimes, [1908] A. C. 477, P. C. ; Bo Kharaslchoma 
Exploring and Prospecting Syndicate, [1897] 2 Ch. 451, C. A. ; see also 
Langstaff v. Nicholson (1858), 25 Beav. 160; titles Sale of Goods 
Vol. XXV., p. 147; Sale OF Land, A^ol. XXV., p. 292, 

(k) Bromley v. Je^eriei 2 Vern. 41g. 
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iixed in accordance with the mode of ascertainment provided ( 1 ), as, 
for example, by the valuation of named persons (?«), since the court 
does not order performance of a contract at a price still to be 
fixed (n). 

If valuers have to be appointed by the parties, and one party 
refuses to appoint, the contract remains incomplete (o ) ; the court 
cannot appoint valuers in the party’s stead (p). Similarly, the con- 
tract cannot be ciiforced if the valuers appointed refuse to act or 
fajl to give a valid valuation (7), although, if the failure to act or 
to give a valuation is duo to the interference of one party, an action 
may lie for damages (r) or an injunction may be granted against- 
such interference (i'). In the same way, there is no enforceable 
contract if a named valuer has been incapable of acting (t), though 
the court has in certain cases interfered to supply the defect (a). 

40 . Where the thing to be valued is subsidiary to® the 'main 
purpose of the contract, the court treats the mode of valuation 
as non-essential, and the contract as one for sale at a fair 
price (/;), as, for example, in the case of a provision for the valua- 
tion of furniture (c), or of plant ahd machinery ((f) ; similarly, where 
partnership articles provide for a valuation when the partnership 
expires, the particular mode may be treated as non-essential, and 
the court provid^v^ for the fixing of a reasonable value (c). 


(/) Bridgend Gas and Waier Co. v. Dunraven (1885), 31 Ch. D. 219 ; 
compare Morgan v. Milman (1853), 3 Do Cl. M. & D. 24, C. A. 

(m) Milnes v. Ceig (1807), 14 Vcs. 400 ; compare London Guaraniie Co. 
V. Fearnlcy (1880), 5 App. Cas. 911, 920 ; title Sale of Goods, Vol. 'XXV., 
p. 148. A Side oil such terms cannot bo made by trustees {rt tersv. Lewes 
and East Grinstcad Had. Co. (1880), IG Cli. D. 7o3, 713 ; see title Sale of 
Land, Vol, XXV., p, 321, note (/) ), nor by a^enaiit for life piiiporting to 
sell under his statutory iiowers {He W dtoid s {Earl) Settled J^siates, [1907] 1 
Ch. 50; see title Settlements, Vol. XXV., j). 052). 

(n) Darheij v. WhiiaKcr (1857), 4 lirew. 134 ; TiUett v. Charing Cross 

Bridge Co. (1859), 20 Ileav. 419. • 

(0) Milnes v. 6Vry, snirra ; compare Wills v. Batds (18*17), 3 Mef. 507 ; 
Vickers v. Vickers (1807), L. K. 4 Kq. 529. ’ * 

ip) Milnes v. Gerp, sujna ; Blundell v. Brcllargli (1810), 17 Ves. 232; 
Gonrlay v. Somerset {Bake) (1815), 19 Ves. 429 ; Agar v. Macklew (1825), 
2 i?im. A' St, 418 ; Darhey v. WhiiaLcry supui. 

(7) Uopcrajl V. UicLmun (1824), 2 Sim. 61, St. 130 ; ChichesUr v. MLntire 
(1830), 4 Jlli. (n. s.) 78, 11. L, 

(r) Compare Smith v. Belers (1875), L. R. 20 E(i. 511. 

{s) Ibid. t- 

{t) Eirih v. Midland Bail. Co. (1875), L. R. 20 Kq. 100; see title 
CoNTKACT, Vol. Vll., p. 433; and compare Wycond^e. Bad. Co. v.Bonniny- 
ion Bospiial (1806), 1 Ch. App. 208 (absence of suneyor’s certificate under 
Lands Clauses Consolidation Aet, 1845 (8 & 9 Viet. c. 18), s. 9); title 
Sale of Goods, Vol. XXV., p. 148. 

{a) Compare Meynell v. Surtees (1854), 3 Sm. A G. 101 ; affirmed 
(1855), 3 W. R. 535, uhere the plainliti’ was in i)osscsbion and had made 
ex])enditure on the faith of the contract. 

(6) Gourlay v. Somerset (i)ukc)y supra; see also Hall v. Warren (1804), 
9 Ves. 605. 

(c) Biehardson v. Smith (1870), 5,Ch. App. 048. 

(d ) Jackson v. Jack son (1853), 1 Sm. & G. 1^; Baris ' Chocolate Co. v. 
Crystal Balace Co. (1855), 3 Sm. & G. 119. 

(e) Dinham v. Bradford (1869), 5 Ch. App. 519; see title Partnership, 
Vol. XXIJ., p. 102. 
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Sub-Sect. G. — Material Terms Omiiied. 

41. Apart from questions relating to the subject-matter, the 
parties, and the price, the absence of other material terms renders a 
contract unenforceable (/), unless they can be supplied by the court 
either by construction or inference or implication of law (//). The 
question as to what terms are material in any contract depends on 
the nature of the contract. 

The court may, on the ground of absence of material terms, 
refuse to enforce contracts in the following circumstances: when 
a contract providing for an increase of rent does not state from 
what time it is to commence (/<) ; when a contract doe^ not 
define the length of the term agreed to be granted (i) ; when a con- 
tract for a lease for lives does not ascertain what are the lives {k) ; 
when. an agreement for a partnership is silent as to the capital (/) ; 
when the parties differ as to what expenses are to be borne by the 
vendor {m ) ; or when an auctioneer’s receipt relied on as a contract 
does not refer to the conditions of the sale {n). Where a material 
term of a contract is left to future agreement, the contract is 
unenforceable until that term has been agreed (o); and, where a 
material term is left to the decision of a third person, specific per- 
formance of the contract is not granted while such decision is 
lacking (ji). • 

42. In the absence of express agreement, however, the law in 
many cases makes good the defect by supplying terms by implication 
or inference: thus, a contract to sell a house ib, imind facie con- 
stniod as a contract to sell the foe simple ((/), while a similar contract 

(/) iiouth Wales Rail Co#v. Wythes (1854), 5 Do G. M. & G. 880,888, 
0. A. ; Ridyway V. Wharton (1^7), G 11. L. Cas, 238, 285 ; Rimmens v. 
Jiobins (1805), <3 Dc G. J. & Sin. 88, C. A. ; see JJloie v. Sutton (1817), 3 
Mor. 237 ; Neshatn v. SclbjJ (1872), L. R. 13 Kq. 101; affirmed, 7 Gh. 

’ pp. 406 ; Marshall v. Berridge (HBS^), 19 Cli. G. 233, G. A.* overruling 
Jayties.y. Millar {‘IHIl), '0 Gli. D. 163(case.siu which tlic date of commence- 
nient a lease was omitted) ; see also titles Gontract, Vol. VII., p. 373 ; 
Landlord and Tenant, Vol, XVIil., pp. 375, 381. 

ig) See, for instance, Hampshire v. Wickeiis (1878), 7 Ch. D. 556 (lease 
with “uaual covenants ”) '^Lacas y.llall [1899J W. N. 92 (“ usual public- 
house contract ”). 

(/i) Ormond {Lord) v. Anderson (1813), 2 Ball & B. 363; sea title 
Landlord and Tenant, Vol. XVIIL, p. 373. 

(f) Clinan v. Cooke (180i), 1 Sch. & Lcf. 22 ; Gordon v. Trevelyan (1814), 
1 Price, 64 ; Bayley v. Fuzmaariee (1857), 8 E. & B. 604; see Re Imnder 
and Baglcifs Contrad, [1892J 3 Gh. 41. 

(A:) Wheeler v. jyEsterre (1814), 2 Dow, 359, II. L. , 

{1) Downs V. Collins (1848), 6 llare, 418 ; compare Caddick v. Skidmore 
(1857), 2 De G. & J. 52 ; Isaacs v. Evans^ [1899J^V. N. 261 ; and see title 
Partnership, Vol. XXII., p. 22. 

(m) 'Stratford v. Bosworth (1813), 2 Ves. & B. 341. 

,(n) Blagden v. Bradbear (1806), 12 Ve.s. 466; b3c title Auction and 
Auctioneer.^, Vol. L, pp. 504, 505. 

(o) Hall V. Condor (1857), 2 C. B. (n. s.) 22 ; May v. Thomson (1882), 
20 Gh. D. 705, G. A. ; Ozd v. Coombes (1884), 28 Sol. Jo. 378. 

ip) Tillett V. Gharing Cross Bridge Co. (1859), 26 Beav. 410 ; Darnley 
{Earl) V. London^ Chathalh and Dover Rail. Co. (1865), 3 Do G. J. & Sm. 
24, C. A, ; S. G. (1867), L. R. 2 H. L. 43. 

{p Hughes v. Parker (1841), 8 M. & W. 244 ; compare Price v. Assheion 
(1834), 1 Y. & G. (EX.) §82; and see title Sale of Land, Vol. XXV., 
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Sect. 2. may, by rtason of its other terms, be construed as a contract to sell 
Contract the vendor’s interest (r). In a contract for the sale of land, a con- 
not dition is implied for a good title and for delivery up of the deeds or 
satisfactory proof of their contents and loss (s). Such conditions 
. niay, however, be waived (t), or may be rebutted by the express 

terms of the contract (a), or by notice (^>). 

Inference 43 . In cases where a contract is prima/acic incomplete, the court 
may be more ready to infer a term so as to make the contract com- 
formLcc. ' and enforceable if there has been part performance (c) on the 

faith of the contract (d) ; but where a contract is, on the face of. 
. , it, copaplete, parol evidence is not, as a rule, admitted to prove the 

. exclusion of some material term (e). 

Sect. 8 . — Statute of Frauds not Comjdicf u'ith, 

' " c • 

Sub-Skct. 1.— of the Defence, 

The statutory 44 . By s. 4 of the Statute of Frauds (/) it is jirovided that 
requirements, action shall be brought to charge any person on a contract or 
^ sale of any lands, tenements or hereditaments, or any interest in 
or concerning them, unless the agreement upon which the action is 
brought or some memorandum or note thereof shall be in writing 
and signed by the party to be charged or some other person there- 
unto lawfully authorised by him. The same provision also applies 
to certain other contracts (^) ; and a similar provision applies to 


E . 301. As to implying term.s in a contract to grant a lease, see title 
ANDLORD AND TENANT, Vol. XVIII., p. 381; aud sce, generally, title 
Contract, Vol. VII., pp. 512, 513. 

(r) Dower v. Cooper (1843), 2 Hare, compare Flight v. Barton 

(1832), 3 My. & K. 282 (contract to take underlease implies notice of term 
of lease). ‘ 

{s) Be Halifax Commercial Banking Co. and Wood (1898), 79 L. T. 536, 
C. A. ; see title Sale op Land, VoL. XXV., p. 341. 

{i) Eawlsley v. Outranit [1892] 3 Ch. 359, C. 'A. ; Bennett v. Fowler 
(1840), 2 Beav. 302 ; but see Lloyd v. Nowell^ [1895] 2 Cli» 744,/wliere 
waiver of express stipulation as to preparing a formal contract was 
ineffectual. 

(a) Freme v. Wright (1819), 4 Madd. 364. 

{b) Ogilvie v. Foljambe (1817), 3 Mer. 53 ; Be Gloag and Miller's Contract 
(1883), 23 Ch. D. 320 ; Cato v. Thompson (1882), 9 Q. B. D. 616, C. A. ; 
Cowley v. Waits (1853), 17 Jur. 172. Notice docs not affect express terms 
{Barnett v. Wheeler (1841), 7 M. & AV. 364; lett v. Bandall (1883),' 40 
L. T. 71). 

(c) As to part performance, see pp. 31 et seq., post 
{(J^ Kusel V. Watson (1879), 11 Ch. D. 129, C. A. ; Browne v. Warner 
(1807), 14 Vcs. 156 ; Be King’s Leasehold FstateSy Bx parte East of London 
Bail. Co. (1873), L. 11. 10 Eq. 521 ; Wood v. Beard (1876), 2 Ex. D. 30 ; 
Zimbler v. Abrahams ^ [1903] 1 K. B. 577, C. A. 

{e) Croome v. Lcdiard ( 1 834), 2 My, & K. 251 ; Thorpe v. Hosford (1872), 
20 W. K. 922. As to parol additions or variations to a written con- 
tract, sec Snllivan v. Jacob (1828), 1 Mol. 472 (suiTcnder and removal of 
lease); Clay v. Buford (1849), 8 Hare, 281 (partnership); Martin y. 
Byecroft (1852), 2 De G. M. & G. 785, C. A. ; Vouillon v. States (1856), 2 
Jur. (n. s.) 845. 

(/) 29 Car. 2, c. 3 ; sec title Contract, Vol. VII., pp. 523 et seq. 

(g) For a full discussion of the statutory provision, see titles Contract, 
Vol. VII., pp. 361 et seq. ; Landlord and Tenant, Vol. XVIIL, pp. 372 
et seq. ; Sale of Land, Vol. ^XV., pp. 290 et 
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any contract for the sale of goods of the value of ;£10 or 
upwards (h). 

The former statutory provision (0 is a bar to an action for 
specific performance in the case of any contract coming within its 
terms, unless the requirements of the statute have been complied 
with (k)j or unless those conditions exist which equity has recognised 
as taking the case out of the statute (1). 

45. The statute (i) relates to the mode of proving the contract, 
and not to the existence of the contract (m ) ; and it is enough if a 
note or memorandum satisfying its terms is in existence before 
action brought (w). Any note or memorandum is enough so long 
as it contains the terms of a concluded contract (o), even though it 
shows that the preparation of a formal contract is contemplated (p\ 
and even though, it consists of a number of documents, provided 
there is sfifficient evidence of their interconnection (q). The note 
or memorandum need only be signed by the party to be charged, 
that is, the defendant (r) or his agent («) ; it is immaterial for what 
purpose it was actually brought into existence (0, nor does the place 
or form of ^he signature matter if in fact it authenticates the docu- 
ment as a whole (n ) . 


(h) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 4*; see title Sale of 
Goods, Vol. XXV., p. 127. 

(i) Statute of lYauds (29 Car. 2, c. 3), s. 4; see p. 28, ante, 

(^‘) Popham V. Eyre (1773), Lofft, 786, 801 (sale of mortgaged land). 

(i) As to which, see pp. 30 et seq., post 

lin)*Leroux v. Brown (1852), 12 C. B. 801 ; Eochefoucauld v. Boustead, 
[1897] 1 Ch. 196, 207, C. A. It applies in the case of contracts relating to 
land abroad {ibid. ; see title Conflict op Laws, Vol. VI., p. 237). 

(n) Lucas v. Dixon (1889/, 2% Q. B. D. 357, C. A. ; Bill v. Bament (1841), 
9M. & W. 36., 

(o) lie Hoyle, Hoyle v. Hoyle, [1893] 1 Ch. 84, C. A. (recital in will). No 
particular form is necessary {Be Holland, Qregg v. Holland, [1902] 2 Ch. 360, 
383, C. A,). 

(p) /Tho question is whether the parties have arrived at a complete 
agreement Which simply requires formal expression, or whether they have 
only arrived at agreement as to some terms leaving others to be settled 
in the formal agreement, or are only in the stage of treaty pending a final 
and formal agreement. For examples of the former class, see Bossiter v. 
Miller {ISIS), 3 App. Cas. 1124; Bonnewell v. Jenkins (1878), 8 Ch. D. 
70, C. A, ; Bolton Partners Lambert (1889), 41 Ch. D. 295, C. A. ; Pithy v. 
Hounsell, [1896] 2 Ch. 737; as to the latter, see Winn v. Bull (1877), 7 
Ch. D. 29; Grosslcy v. •Maycoclc {IS14), L. B. 18 Eq. 180; Goodall ,y. 
Hardim (1884), 52 L. T. 126 ; Hucldesby v. Hoolc (1900), 82 L. T. 117. 

* {q) Kidgway v. Wharton (1857), 6 H. L. Cas. 238. As to what constitutes 
sufficient evidence of connexion, see the cases cited in title Coni^act, 


Vol. VII., pp. 369, 370, notes {u), {x), {a), {b), (c). 

(r) Fowlev. Freeman {\S04), 9 Ves. 351; Ormond {Lord) y. Anderson {\S\S), 
2 Ball & B. 363, 370 ; Egerton v. Mathews (1805), 6 East, 307 ; Laythoarp 
V. Bryant (1836), 3 Scott, 238 ; Liverpool Borough Bank v. Eccles (1859), 4 
II. & N. 139 ; and see Beuss v. Picksiey (1866J, L. R. 1 Exch. 342, Ex. Ch. 
(written proposal accepted orally) ; title Contract, Vol. VII., p. 367. 

• (fi) As to agents for this purpose, see title Contract, Vol. VII., 
pp. 377 et seq . . 

(t) For instances, seq Jones v. Victoria Graving Dock Co. (1877), 2 
Q. B. D. 314, C. A. (resolution in company’s minute book) ; Bailey v. 
S'M>eetin^(1861), 9 C. B. (N. s.) 843 (letter repudiating contract) ; Wilkinson 
V. Evms (1866), L. R. 1 C. P. 407 ; Dewar v. Mintoft, [1912] 2 K. B-. 373, 387. 

(u) Caton V. Caton (1867), L. R. 2 H. L. 1^7 ; Ogilvie v. Foljamhe (1817), 
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Sub-Sect. 2.— Exceptions. 

(i.) In QeneraL 

46 . Courts of equity have treated certain circumstances as 
taking a case out of the operation of the Statute of Frauds {a), and 
have accordingly in such circumstances granted relief by specific 
performance, notwithstanding the absence of a sufficient note or 

out of statute, memorandum. The fact that the sale is by order of the court may 
be sufficient to take the case out of the statute {b). The other 
circumstances sufficient for this purpose fall under the general heads 
of (1) fraud (r) ; (2) part performance (d) ; and (8) admission in the 
pleatRngs {e). 

(ii.) Fraud. 

47 . It has been held that the Statute of Frauds (/) cnay not bo 
used as an instrument of fraud (//), and that it cannot be relied on 
to prevent proof of a fraud (//). On this principle evidence lias been 
admitted of a parol collateral contract on the faith of which the 
written contract was entered ink), and on proof of such parol con- 
tract a plaintiff seeking to enforce the written agreement has been 
refused specific performance thereof, or has been granted specific 
performance only subject to the terms of the collateral agree- 
ment (0« Similarly, where a breach of the collateral parol 
agreement would have amounted to fraud, a plaintiff seeking to 
enforce it, has obtained specific performance of its terms (,y). Fraud, 
however, within the above rule is not established merely by proving 
that the party promised to sign a record of the agreement and broke 


The statute 
not to be 
U8e<l as an 
instrument 
of fraud. 


Enforcement 
of collateral 
terms. 


r 

3 Mer. 63 (acceptance in third person) ; Lucas v. (1849), 7 Hare, 

410 (signature in pencil or print) ; compare Bennett v. JJrumfUt (1807), 
L. R. 3 C.*P. 28 (name printed in bijl-liead) ; E. v. Eiley, [1896] 1 Q. B. 
309, 313, C. C. R. (instructions for4;olegram) ; Toi^ret v. Cripps (1879), 27 
W. R. 706 ; and see Evans v. BoarCj [1892] 1 Q. B. 593.* 

(a) 29 Car. 2, c. 3, 8. 4 ; see p. 28, ante. • 

\b) This rule has been held to apply to a sale in the Court of Chancery 
by private contract, and to a sale by auction before a master {A,~Q. v. 
Bay (1749), 1 Ves. Sen. 218; Blagden v. Bradhear (1806), 12 Ves. 466; 
Ee Goreiif Ex parte Cutts (1838), 3 Deac, 242, 267 ; Lord v. Lord (1827), 
1 Sim. 503) ; but not to ordinary sales by public auction {Blagden v. 
Bradbear, supra) ; and see title Sale of Land, Vol. XXV., p. 293. 

(c) See the text, infra. r 

Id) See pp. 31 et seq., post. 

(c) See p. 36, post. 

l f) 29 Car. 2, c. 3, a. 4 ; see p. 28, ante. 

l g) MestaerY. Gillespie (1805), 11 Ves. 621, per Lord Eldon, L.C., at 
p. 627. The statute is a weapon of defence, not offence {llusseyY. Horne- 
Bayne (1879), 4 App. Cas. 311, 323). 

(h) EochefoucauldY. Bousteadr [1897] 1 Ch. 196, C. A., per Lindley, L.J., 
at p. 206 ; and see the authorities reviewed in Ee Marlborough {Duke), 
Bavis V. Whiteheadf [1894/ 2 Ch. 133. 

(i) Clarke v. Grant (1807), 14 Ves. 519. 

(;) Bember v. Mathers (1779), 1 Bro. C. C. 62 ; Bearson v. Bearson (1884), 
27 Ch. D. 145, 148, C. A. As to such collateral agreements, see title Deeds 
AND Othek Instruments, Vol. X., p. 447; Snelling v. Thomas (1874), 
L. R. 17 Eq. 303 (where the j)laintiff’s evidence was rejected); compare 
Jervis v. Berrulge (1873), 8 Ch. App. 361 ; and see, further, title Equity, 
Vol. XIII., p. 75. ‘ 
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that promise (k), though a plea that the defendant fraudulently 
prevented the writing coming into existence may avail (1). 

(iii.) Part Performance , 

48 . Part performance of a parol contract by one party may 

debar the other party from setting up the Statute of Frauds (??i) in 
answer to a claim for specific performance, on the ground that such 
part performance raises an equity against the party who has allowed 
it to take place on the faith of there being a contract, and preveuits 
that party from denying that the contract exists {n). The part per- 
formance accordingly must be by the party seeking to enforce the 
parol agreement (o). • 

49 . Acts of part performance can only be relied upon for this 
purppse if they are such as to be referable to no other title than 
such a contract as is alleged [li). Acts which are ambiguous in this 
respect as being consistent with some other title than such contract 
will not suffice (fjf). Thus, possession by a tenant who obtained 
possession under a previously existjng lease does not constitute part 
performance in respect of an alleged agreement to grant a renewal of 
that lease, since the possession may be referred to the tenancy under 
that lease (r), and the same principle applies to acts of reconstruction 
or repair by a tenant in possession (a). If, however, the acts of 
part performance are referable to some contract, and are consistent 
with the contract alleged, evidence is admissible as to the precise 


{ic) Whitchurch y.Bevis (1789), 2 Bro. C. C. 559, 665 ; Wood v. Midfjlei/ 
(1854), 5 Do G. M. & G. 41, C, A., reversing S. C. (1854), 2 Sm. & G. 115. 
The older cases {Leake v. Morris (1682), 1 Dick. 14; Uollis v. Whileing 
(1683), 1 Vern. 151 ; IloUis v, Edwards (1683), 1 Vera. 159) to the contrary 
effect are not 'good law ; compare also Warden v. Jones (1857), 2 De G. 
^ J. 76, not following Dandas v. Dutens (1790), 1 Vcs. 196 (agreement 
in consideration of marriage). • 

{1) Maxwelly, Montc^ute [Lady) (17*19), 1 Eq. Cas. Abr. 19 ; Whitchurch 
V. Bezis, supra ; see ^lullet v. Halfpenny ( 1700), cited in Peachey, Marriage 
etc. Settleii\ents, p. 82; sub nom. Halfpenny v. Ballet, 1 Vern. 373 
(paper signed by defendant, obtained from plaintiff by defendant’s fraud), 
(m) 29 Car. 2, c. 3, s. 4,; see p. 28, ante. 

{h) See Maddison v. Alderson (1883), 8 App. Cas. 467, per Lord Sel- 
BORNE, L.C., at p. 470 ; Guernsey {Lord) v. Rodhridges (1708), Gilb. (cii.) 
3; Stewart v. Kennedy (1890), 15 App. Cas. 75; Hoare v. Kingsbury 
Urban Council, [1912] 2 Ch. 452, 463. 

(o) See the cases cilod^n titles Contbact, Vol. VII., p. 380; L.wdloud 
AND Tenant, Vol. XVIII., pp. 375, 376; Sale of Land, Vol. XXV., 
p. 294. 

(p) Maddison v. Alderson, supra, at p. 479 ; compare Anon, {cirea 
1667), Freem. (cii.) 128. According to early a*ithorities the acts must 
also 1)0 reasonably material; sec Simmons v. Gomelms (1663), 1 Pop. Ch. 
128 ['241J; VoU V. Smith (1669), 3 Rep. Ch* 16 [28]; Seagood v. MeaU 
(1721), Proo. Ch, 660 (inconsiderable earnest money). 

iq) Scagoud v. Meale, supra ; Gunter v. Halsey (1739), Amb. 586 ; 
Pricey. Salusbury (1863), 32 Beav. 446; Dickinson y. Barrow, [1904] 2 Ch. 
339 ; compare Anon., supra, which probably would not now be followed. 

(/•) Wills V. iStradling (1797), 3 Ves. 378 ; K.c parte Hooper (1815), 19 
Vos. 477, 479 ; MorpheU v. Jones (1818), 1 Swan. 172, isi ; Phillips v. 
Aldenon (1876), 24 W. R. 8 ; Brennan v. Bolton (1842), 2 Dr. & War. 349 ; 
see title Landlord and Tenant, Vol, XVIII., p. 377. 

{a) Frame v. Dawson ^1807), 14 Ves. 385. 
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vSect. 3. 

Statute of 
Frauds not 
Complied 
with, 

Essential 
charac- 
teristics of 
acts of part 
performance. 
Knowledge 
of acts. 


Acts must be 
those of the 
contracting 
parties. 


terms of the particular contract which is alleged (h). In effect; the 
necessity of writing is dispensed with, and the court is entitled to 
find what the parties have actually agreed, although the terms of the 
agreement go beyond those to which the acts of part performance in 
themselves point (c), 

60. The acts of part performance must, in addition, be of such 
a nature and done in such circumstances as render it a fraud by 
the other party to refuse performance of the contract (d). Hence, 
the other party must have been aware that they were being done on 
the faith of the existence of a contract (e) ; and, where the party 
against whom it is sought to enforce the contract is not the party 
with'^vhom the contract is made, it must be shown that he, with 
knowledge of the contract, permitted the acts of part performance 
to be done, as, for example, where it is sought to enforce against a 
remainderman a parol contract made with the terfant for lifo(*/). 

Acts cannot be relied on as part performance if they are not the 
acts of the parties to the contract, as, for instance, acts done by 
valuers with a view to a valuation (g ) ; and it appears that no 


(6) Isaacs v. Evans, [1899] W. N. 261 ; Forster v. Hale (1798), 3 Ves. 
696, 712 ; DaU v. Hamilton (1846), 6 Hare, 369, 381. 

(c) A similar rule applies under the words of the Sale of Goods Act, 
1893 (56 & 67 Viet. c. 71), s. 4; compare Tomkinson v. Staight (1856), 
17 C. B. 697 ; and see title Sale op Goods, Vol. XXV., p. 127. 

(d) Caton V. Caton (1867), L. R. 2 H. L. 127 ; Buclcmaster v. Earrop 
(1802), 7 Vos. 341, per Grant, M.R., at p. 346; Mundy v. JoUiffe 
(1839), 5 My. & Cr. 167, 177. A similar rule applies to contracts of cor- 
porations which arc unenforceable at law for want of the corporate seal ; 
see Wilson v. West Hartlepool Harbour and Bail. Co. (1864), 34 Beav. 187 ; 
affirmed (1865), 2 Do G. J. & Sm. 475, C. A. ; and see titles Compulsory 
PuRCiusE OF Land and Compensation^ V(51. VI., p. 61 ; Corporations, 
Vol. VIII., p. 381. W ilson v. West Hartlepool Harbour and Bail Co., supra, 
however, was decided on the Companies Clauses Consolidation Act, 1846 
(8 & 0 Viet c. 16), 8. 97 (see title Companies, Vol. V., pp. 710, 725), and 
has been distingmshed, on the ground that such provisions are directory 
only and do not invalidate contracts made in other ways,* from cases whore 
the power to contract is derived from a statute which itself requires that 
power to be exercised in a particular way; see Hoare w. Kingsbury 
Urban Council, [1912] 2 Ch. 452, per Neville, J., at p. 465 (whore, 
although the Statute of Frauds (29 Car. 2, c. 3), s. 4, would not, owing to 
acts of part performance, have been a valid defence, it was held that the 
contract in question was not binding owing to non-compliance with the 
Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 174; see titles High- 
ways, Streets, and Bridges, Vol. XVI., p. 112 ; Local Government, 
Vol. XIX., p. 268). 

(e) Compare Fry on Specific Performance, 6th ed., p. 295. Cases where 
both parties act in the belief that there is a binding contract must 
be distinguished from acquiescence ; see Hoare v. Kingsbury Urban 
Council, supra, at p. 4135; title Equity, Vol. XIII., p. 167. As to tlie 
distinction between estoppel and acquiescence, see titles Estoppel, 
Vol. XIII., p. 396; MISREPRESENTATION AND FrAUD, Vol. XX., p. 752. 
As to acquiescence in the case of unratified contracts of corporations, see 
title Corporations, Vol. VIII., p. 381. In Hoare v. Kingsbury Urban 
District Council, supra, Crook v. iSeaford Corporation (1870), L. R. 10 Eq. 
678, was distinguished on the ground of acquiescence. 

(J) Blore V. Sutton (1817), 3 Mer. 237 ; Whitbread v. Brockhurst (1784), 
1 Bro. C. C. 404; compare Shannon v. Bradslreet (1803), 1 Sch. & Lef. 
52, 72 ; Morgan v. Milmcm (1853), 3 De G. M. & G. 24, 33, C. A. 

Ig) Cooth V. Jackson (1801), 6 Ves. 12. 
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equity would arise in favour of a party who has at his command 
an alternative (h) and equivalent method which renders unnecessary 
the interference of the court (i). 

51. The doctrine of part performance does not extend to con- 
tracts which the Court of Chancery would not have enforced even 
if they had been in writing (A:) ; thus, it does not apply to a con- 
tract for work and labour (/), or for personal service extending over 
a period exceeding a year or of guarantee (w). It has been 
said that the doctrine is limited to cases concerning land (o) ; bift 
this opinion has been treated as too narrow (p), and the exact limit 
of the doctrine is somewhat doubtful (q). It is clear that for the 
doctrine to apply there must be a completed contract, which, apart 
from the question of writing, is obligatory on the parties and which 
is not incomplete (r) or matter of mere honourable engagement (a). 

52. ‘Of tfle particular acts which have been held to constitute 
part performance, that most commonly considered has been the 
possession of land. Such possession must be the acknowledged 
possession by a stranger of anotherjs land (6), and only explicable 
on the ground of a contract either of sale or lease (c), or other 

(h) As to alternative options, see p. 17, ante, pp. 63, 64, 2 > 08 L 

(i) Morgan v. Milman (1853), 3 De G. M. & G. 24, C. A., per Lord 
Cranworth, L.C., at p. 35. As, for instance, where the purchaser can 
carry the contract into effect under the Lands Clauses Consolidation Act, 
1845 (8 & 9 Viet. c. 18). 

{k) McManus v. Cooke (1887), 35 Ch. D. 681. 

{1) Kirk V. Bromley Union Guardians (1848), 2 Ph. 640. Pembroke v. 
Thorpe (1740), 3 Swan. 437, n., may be explained by Lord Hardwicke’s 
opinion that the court had original jurisdiction in building contracts ; see 
pp. 8, 9, ante ; title Work and Labour. 

(m) Britain v. Bossiter (1879),*11 Q. B. D. 123, C. A. ; Maddison v. 
Alderson (1883), 8 App. Cas. 467 ; see pp. 9, 10, ante. 

{n) Wain v. Warlters (1804)} 5 East, 10; 1 Smith, L.C., 11th ed., p. 323. 

(o) Britain v. Eossitert supra; sQe^Prested Miners Co., Ltd. V. Gamer , 
[1910] 2 K. B. 776, 779 (which may, however, depend on the doctrine that 
specific performance is not generally ordered ot a contract for the sale of 
chattels). 

(p) McManiis v. Cooke, supra ; Maddison v. Alderson, supra, per Lord 

Selborne, L.C., at p. 474 ; compare Lindsay v. Lynch (1804), 2 Sch. & 
Lef. 1 ; Hammersley v. De Biel {Baron) (1845), 12 Cl. & Fin. 45, H. L. ; 
Herbert {Lady M.) v. Powis {Earl) (1766), 1 Bro. Pari. Cas. 355 (annuity ; 
verbal promise) ; Lassence v. Tierney (1849), 1 Mac. & G. 551 ; and see 
Crowley v. O'Sullivan, [1900] 2 I. R. 478 (part performance in agreement 
for partnership). • . 

(2) See Fry on Specific Performance, 5th ed., pp. 297, 298, where it is 
suggested that the true rule may be that the doctrine of part performance 
applies to aU contracts as to which a court of equity would entertain a suit 
(not merely a suit for specific performance, as suggested in McManus v. 
Cooke, su'pra, per Kat, J., at p. 697) if such contracts had been in writing ; 
and see title Contract, Vol. VII., p. 380. , 

(r) Thynne {Lady E.) v. Glengall {Earl) (1848), 2 H. L. Cas. 131, per 
Lord Brougham, at p. 168 ; Be Foster, Ex parte.Foster (1883), 22 Ch. D. 
797, C. A. ; but see Laird v. Birkenhead Ban. Co. (1859), John. 500. 

(<») Walpole {Lord) v. Orford {Lord) (1797), 3 Ves. 402 (honourable 
engagement of two parties to make wills of certain tenor). 

(5) Adverse possession does not suffice ; see East India Co. v. Nuthumhadoo 
Veerasawmy Moodelly (1851), 7 Moo. P. C. C. 482. 

(c) Morphett r. Jones (1818), 1 Swan. 172, 181; Butcher v. Stapely 
(1686), 1 Vem. 363; Pyke Williams (1704), 2 Vern. 466; Aylesford's^ 

. H.L.— XXVU. • D 
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Specific* ]^efokmanob. 


Sect. 3. analogous contract {d\ such as a contract of marriage (e) or a faHnily 

Statute of arrangement (/ ). 

IJrauds not Further, in many cases the expenditure of money by one party on 
CompUed improvement and alteration of property, if done with the cog- 
nisance of the other party to the contract, has been held to amount 
Expenditure to part performance (g). A vendor cannot, however, as against the 
of money, purchaser, insist on the fact that the purchaser has paid part of the 
purchase price, since, should the purchaser refuse to complete, the 
fkct of the part payment would in itself be no fraud on the vendor (fi). 


(Earl) Case (1727), 2 Stra. 783 ; Savage v. Carroll (1810), 1 Ball & B. 266 ; 
Kine v. Balfe (1813), 2 Ball & B. 343 ; Bale v. Hamilton (1846), 6 Hare, 
369, 381 ; Pain v. Coombs (1867), 3 Sm. & G. 449; affirmed (1857), 1 
De G. & J. 34, C. A. ; and see titles Landlord and I^nant, Vol. XVIIL, 
p. 376 ; Sale of Land, Vol. XXV., p. 296. As to cases where the fact of 
possession is ambiguous, see Wills v. Siradling (1797), 3 Ves. 378, 381 ; 
Canning v. Catling (1864), 4 New Eep. 259 (parol contract for lease); 
Millard v. Harvey (1864), 34 Beav. 237 ; Lamare v. Dixon (1873), L. R. 6 
H. L. 414; compare Dowell v. Dew (1842), 1 Y. & C. Ch. C!as. 345 
(possession by tenant after expiry of lease treated as pointing to contract 
for renewal); Allan v. Bower (1790), 3 Bro. C. C. 149; Powell v. Love- 
grove (1856), 8 De G. M. & G. 367, C. A. ; Be National Savings Bank 
Association, Brady's Case (1867), 15 W. B. 763 ; but see Reynolds v. 
TTartn^ (1831), You, 346 (part performance does not justify order if terms 
of contract not sufficiently proved). Possession is part performance both 
by and against the owner {Wilson v. West HartU'pool Rail. Co. (1865), 2 
De G. J. & Sm. 475, 486, C. A.). 

(d) Lincoln v. Wright (1869), 4 De G. & J. 16, C. A. (contract for pur- 
chase on special terms) ; Coles v. PiXkington (1874), L. B. 19 Eq.»174. 

{e) Surcome v. Pinniger, Ex parte Pinniger (1853), 3 De G. M. &; G. 671, 
C. A. ; Floyd v. Buckland (1703), Freem. (cn.) 268 ; Ungley v. Ungley 
(1876), 4 Ch. D. 73; affirmed (1877), 6i)Clf. D. 887, C. A. ; Sharman v. 
Sharman (1892), 67 L. T. 834, C. A.; and see title Settlements, 
Vol. XXV., p. 634. 

(f) Stodkley v. Stockley (1812), 1 Y^s. & B. 23 ; Neale v. Neale (1837), 

1 Keen, 672 ; Williams v. Williams (1865), 2 Drew. & Sm. 378; affirmed 
(1867), 2 Ch. App. 294; Cood v. Cood (1863),* 33 Bbav. 314; and see 
title FAHttY Arrangements, Vol. XIV., p. 644. As to the effect of 
prolonged possession in strengthening a case of part performance, see 
Blackford v. Kirkpatrick (1842), 6 Beav. 232. 

{g) WiUs V. Siradling, supra; Re Patent Ivory Manufacturing Co., 
Howard v. Patent Ivory Manufacturing Co. (1888), 38 Ch. D. 156. As 
illustrations of the principle, see Savage v. Foster (1723),; 9 Mod. Rep. 36, 
37; Reddin v. Jarman (1867), 16 L. T. 449; Allan yl Bower, supra; 
Dillwyn v. Llewellyn (1862), 4 De G. F. & J. 617 ; Sutherland v. Briggs 
(1841), 1 Hare, 26 ; StoekUy v. Stockley (1812), 1 Ves. & B. 23 ; TooUv. 
MjedlicoU (1810), 1 Ball & B. 393 ; Mundy v. Jolliffe (1839), 6 My. & Cr. 
167 ; Surcome y. Pinniger, Ex parte Pinniger, supra; Farrall v, Davenport 
(1861), 3 Giff. 363 ;.Aom8 v. Jackson (1862), 3 Giff. 3196;; compare 
Williams v. Evans (1876), L. R. 19 Eq. 647 (expenditure by sub -lessee 
part performance of contract between owner and sub-lessor) ; Dickinson 
y. Barrow, [1904] 2 Ch. 339 ; distinguish Howe y. Hall (1870), 4 L R. Eq. 
242 ; Gardner v. Fooks (1867), 16 W. R. 388. In Frame v. DoAvson (1807), 

14 Ves. 386, it was held on the facts that the expenditure could be treated 
as merely matter for compensation; compare O'Reilly y. Thompson (17,91), 

2 Cox, Eq. Cas. 271. So, also, where a lessee pays for certain alterations 
and additions to premises made by the lessor in aceordance with the , 
terms of the contract, specific performance m decreed (Waller y. Vigurs 
(1863), 2 W. R. 61). 

(A) Buckmaster y. Harrop (1802), 7 Ves. 341, 346. 
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So ‘also* the payment in whole or in part of the purcliase-money sect. 3. 
is not an act of part performance which entitles the purchaser to Statute of 
enforce a parol contract (i), though payment of an increased rent Frauds not 
has been held sufficient part performance of an oral agreement to Complied 
grant a lease for a term (k). Payment of auction duty is not part ZIIL. ' 
performance of a contract of sale (1). 

53. Marriage by itself is not part performance of a contract in Marriage, 
consideration of marriage, since to hold so would be diametricaljy 
contrary to the provisions of the Statute of Frauds (m) in respect of 
such contracts (w), but there may be acts, independently of the 
marriage itself, which constitute part performance in respect of 
such a contract (o) ; and it has been held that cohabitation may be 
a sufficient part performance (p), 

54* An^i act relied upon as part performance must have been Acts ante- 
done under and in pursuance of the contract ; acts done prior to, 
or preparatory to, the contract will not suffice (q), ' 


(i) Maddison v. Alderson (1883), 8 App. Cas. 467 ; Britain v. Eossiter 
(1879), 11 Q. B. D. 123, C. A. ; Hughes v. Morris (1852), 2 De G. M. & G. 
349, 366, C. A. ; Clinem v. Cooke (1802), 1 Sch. & Lef. 22. Authorities 
to the contrary, such as Bengali (Lord) v. Boss (1709), 2 Eq. Cas. Abr. 46 ; 
Lncon v. Merlins (1743), 3 Atk. 1, 4; Main v. Melboum (1799), 4 Ves. 720, 
have not been followed; see also Borreit v. Qomeserra (1721), Bunb. 94 
(sale of copyholds). In Child v. Comber (1723), 3 Swan. 423, n., payment 
of fees to counsel drawing and engrossing deeds and providing the 
purchase-money was accepted as a sufficient part performance ; in this 
case, however, there was simply a refusal to carry out, but no denial of, a 
parol agreement. 

{k) Miller and AUworth, Ltd. v. <8/iarp, [1899] 1 Ch. 622, following Nunn 
V. Fabian (1865), 1 Ch. App, 15; see Humphreys v. Hreen (1882), 10 
Q. B. 1). 148 ; flowe v. Hall (1870), 4 I. K. Eq. 242 ; ArchboU v. Howth 
(Lord) (1866), 1 I. R. C. L. .608; Conner v. Fitzgerald (1883), 11 L. R. 
fr. 106; distinguish Thursby v, Bedes (1900), 49 \V. R. 281* (part pay- 
ment of rent). 

(/) Lassence v. 'Tierney (1849), 1 Mac. & G. 551, 571. 

(m) 29 Car. 2, c. 3, s. 4; see title Contract, Vol. VII., p. 364. 

(w) Caton T. Caton (1866), 1 Ch. App. 137; affirmed on other grounds 
(1867), L. R. 2 H. L. l27 ; Taylor v. Beech (1749), 1 Ves. Ben. 297 ; 
Dundas t. Dwiows (1790), *1 Vos. 196, 199 ; Lassence v. Tierney, supra; 
and see title Settlements, Vol. XXV., p. 535. 

(o) Hammerdey v. De Biel {Baron) (1846), 12 Cl. & Fin. 45, H. L. (execu- 
tion of settlement part performance of parol contract between husband 
and bride’s father); distiftguish Warden v. t/ones (1857), 23 Beav. 487; 
affirmed, 2 De G. & J. 76 ; Surcome v. Binniger, Ex parte Binniger 
(1863), 3 De G. M. & G. 671, C. A. 

ip) WeWer v. Webster (1863), 4 De G. M. & G. 437, C. A.; but see 

Maddisowr. Alderson, supra. • 

iq) Cole V. White {IIQI), cited 1 Bro. C. C. 409 (giving instructions for 
lease) ;. Bedding v. Wilkes (1791), 3 Bro. C. C. 400 (giving deed to solicitor 
for preparation of conveyance) ; Clerk v. Wri^t (1738), 1 Atk. 12 ; Cooke 
V. Tombs (1794), 2 Anst. 420 ; Hawkins v. Holmes (1721), 1 P. Wms. 770; 
Bembroke v. Thorpe (1740), 3 Swan. 437, n. ; O^Beillyv. Thompson (1791), 
2 Cox, Eq. Cas. 271 ; WhaUy v. Bagnel (1765), 1 Bro. Pari. Cas. 345; 
Bhillips V. Edwards (1864), 33 Beav. 440; distinguish Hodson v.Heuland, 

• [1896] 2 Ch. 428 (entry iyto possession prior to the contract, but subse- 
quent continuance in possession treated as part performance of a contract 
to grant a lease) ; see also Whitmore v. Farley (1881), 46 L. T. 99, C. A. 
^deposit of title deeds) ; Barker v. Smith (1846), 1 CoU. 608 (acts in regard 
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(iv.) JdmMon in Pleading. 

55 . A case coining within the Statute of Frauds (r) is taken 
out of the statute if the party whom it is sought to charge does not 
by his pleading deny the existence of the contract in fact and 
further expressly plead that the statute has not been complied with. 
A failure to deny that the contract was in fact made is, under the 
rules of pleading, equivalent to an admission of its existence («). 

c 

Sect. 4. — Illegality of Contract, 

56j The court does not interfere directly to enforce an illegal 
contract by specific performance (0, any more than it assists 
indirectly to enforce it either by awarding damages or compensation, 
or ordering an account of profits among the parties interested (a). 

67 . Certain collateral transactions may, however, be enforced, 
though they concern an original transaction tainted with illegality ; 
for instance, a cestui que trust can enforce performance of a trust 
against the trustee, even though* the transaction in respect of which 
the money or property was transferred to the trustee was unlawful, 
and could not have been enforced by the cestui que trust against 
the person who so transferred to the trustee (6). 

58 . There are conflicting opinions on the question whether 
the court in refusing to grant relief must bo satisfied of actual 
illegality (c), or whether it is not enough that there should 
be reasonable ground for contending that the transaction is 
unlawful (c/). 

69 . On similar principles, where •the defendant is a company 
or corporation with limited powers, a defence that the transaction 
sought to. be enforced is ultra ijres is‘, if established, a bar to 
specific performance (e). 


to the dissolution of a partnership hold to be part performance of a 
contract to grant a lease), doubted in Maddison v. Alderson (1883), 8 
App. Cas. 467, per Lord Selborne, L.C., at p. 482. 

(r) 29 Car. 2, c. 3, s. 4 ; see p. 28, ante. 

is) E. S. C., Ord. 19, rr. 15, 17, 20; see title Peeadinq, Vol. XXII., 
pp. 447, 448, note (d). For the old authorities, see Qwnter v. UaUey 
^739), Amb. 686; Jbimondson v. Sweed (1711b Gilb. (CH.) 36; Ohitd 
Comber (1723), 3 Swan. 423, n. ; compare Ellis v. Bogers (1884), 60 L. T. 
660. As to the effect of the death of the party making such admission, 
see*A.-G. v. Day (1749), 1 Ves. Sen. 218, 221. 

(f) As to the general nature and effect of illegality in contracts, see title 
Contract, Vol. VII., pp. 390 et sea. 

(а) Sykes v. Beadon (1879), 11 Cn. D. 170, per Jessel, M.R., at p. 197. 

(б) Powell v. Knowler (1*741), 2 Atk. 224 ; Thomson v. Thomson (1802), 
7 Ves. 470 ; compare M*dallan v. Mortimer (1842), 9 M. & W. 636, Ex. Ch, ; 
Tencmt v. Elliott (1797), l*Bos. & P. 3 ; Farmer v. Bussell (1798), 1 Bos. & 
P. 296. 

(c) Auhin V. Holt (1866), 2 K. & J. 66, per Wood, V.-C., at p. 70. 

(d) Johnson v. Shrewsbury and Birmingham Bail. Co: (1863), 3 be G.^ 
M. & G. 914, C. A., per Knight Bruce, L.tf., at p. 923 ; compare De 
Eoghton v. Money (1866), 2 Ch. App. 164, per Turner, L.J., at p. 169. 

(e) As to the question of ultra vires, see titles Companies, Vol. V., 
pp. 286 et seq. ; Corporations, Vol. VIII., pp. <169 ei seq. On the peculiar 
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Sect. 5 . — Oppressiveness of Contract » ^ 

OppresBive- 

60. The discretion of the court to grant specific performance 
is not exercised if the contract is not equal and fair (/). In 

such a case, even though no fraud such as to justify rescission is Contract not 
alleged, the court does not interfere to enforce the contract (p), 

61. As a rule, the question of the unfairness of the contract 

must be determined as at its date(/0. For instance, a fapjily ness^must be' 
arrangement or other compromise is fair if entered into by both determined, 
parties, who have equal knowledge and means of knowledge, and who 
contract in view of some future and uncertain event or th€> future 
ascertainment of facts past but unknown (i). That the contingency 
turns out adversely to one parly does not render the contract 
unfair (a\, Whfere, however, the actual facts are such as to render 
what is sold worthless, and are known to one party but not to the 
other, the contract, though expressly dealing with an uncertainty, 
will not be enforced (b) ; and, if the contingency is outside the con- 
templation of the parties, and different in kind and degree from 
such uncertainty as the parties contemplated, the court refuses 
specific performance (c). 

Though unfairness is to be judged as a rule as at the date of Unfairness 
the contract, unfairness arising at a subsequent date may be «^risingat 
material in this respect, as, for instance, unfairness or impropriety 
in the valuation of a third party, where under the contract the price 
is to^be fixed by such valuation (d). 

position of trades unions, see title Trade and Trade Unions, pp. 613 
€t8eq.,po8t. • 

(/) Walpole {Lord) v. Orfort {Lord) (1797), 3 Vcs. 402, 420; compare 
Buxton V. Lister (1746), 3 Atk. 383, 386. 

{g) WiUan v. Willan (1810), 16 Yes. 72, 83 ; Savage v. Taylor (1737), 

Cas. temp. Talb. 234 ; Twining \.*Mprrice (1788), 2 Bro. C. C. 326 ; Davis 
V. Symonds (1787), 1 Cox, Eq. Cas. 402 ; Eedshaw v. Bedford Level {Governor 
<& Co.) (17j69), 1 Eden, 346 ; see title Sale of Land, Vol. XXV., p. 303. 

Parol evidence is admissible to show unfairness depending not on the 
terms of the contract, but on extrinsic circumstances; see Davis v. 

SymondSt supra. As to. rescission, see title Misrepresentation and 
Fraud, Vol. XX., pp. 737 et seq. 

{h) Eevell v. Hussey (1813), 2 Ball & B. 280, 288. 

(i) Williams v. Williams (1867), 2 Ch. App. 294, per Turner, L.J., 

At‘p. 304 ; Frank v. Frank (1667), 1 Cas. in Ch. 84 ; Stapilton v. Siapilton 
(1739), 1 Atk. 2 ; Pickering v. Pickering (1839), 2 Beav. 31, 56 ; Heap v. 

Tonge (1861), 9 Hare, 90; Bucknell v. Bueknell (1858), 7 I. Ch. R. 130; 
see title Family Arrangements, Vol. XIV., p. 647. , 

(а) Lawton v. Campion (1854), 18 Beav. 87 ; Parker v. Palmer (1662), 

1 Cas. in Ch. 42 ; Anon. (1717*38), before Jehyll, M.R., cited in Cooth 
y. Jackson {ISOl), 6 Ves. 11, 24 (future allotment sold for £20, subsequently 
allotted and worth £200) ; Be Lightoller, Ex* parte Peake (1816), 1 Madd. 

R46 (partner agreeing to give to retiring partner large sum for business 
though known to be insolvent). 

(б) Smith V. Harrison (1867), 3 Jur. (N. 8.) 287. 

(c) Baxendale v. Seale (1866), 19 Beav. 601 ; Davis v. Shepherd (1866), 

1 Ch. App. 410 (uncertain amount of coal demised, but actual extent far 
in excess of estimate of parties). 

{d) Emery y. Wase (1803), 8 Ves. 606; compare Collier Mason (1868), 

26 Beav. 200 ; ChiehesUr v. M^Intire (1830), 4 Bli. (N. S.) 78, H. L. ; Eads 
V. Williams (1864), 4 D%G. M. & G. 674. 
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Sect. 5. 
Oppressive* 
ness of 
Contract. 

Suppression 
of fact. 

Relationship 
of the parties. 


Unfairness to 
third parties. 


62. Unf&irness may consist in such suppression of fact as does 
not, in the opinion of the court, amount to fraud or misrepresenta- 
tion {e), such as the conduct of a lessee in obtaining the renewal 
of a lease while suppressing the fact that the person on whose life 
the old lease depended was in extremis (f). 

63. Again, there may be circumstances in the position or mental 

state of the party against whom specific performance is sought, 
such as to render it inequitable that he should be forced by the 
court to perform his contract, such as, for instance, intoxication (g), 
intimidation and duress (/i), mental weakness not amounting to 
insanity (i), distress (A;), illiteracy, want of advice (0, or similar 
circumstances appearing inconsistent with intelligent consent ( 771 ). 
In all such cases it need not be shown that the p4intiff was guilty 
of intentional unfairness (n), « 

64. Another species of unfairness which may stay the hand of 
the court is that the contract, if enforced, would be injurious to 


(e) As to fraud and misrepresentation, see pp. 42 et seq,, post 

if) Ellard v. Llandaff {Lord) (1810), 1 Ball & B. 241 ; Hesse v. Briant 
(1856), 6 Be G. M. & G. 623 (common solicitor failing to make full dis- 
closure to both parties). As to the professional obligations of solicitors, 
see title Solicitors, Vol. XXVI. 

{g) Cooke v. Clayworth (1811), 18 Ves. 12; Nagle v. Baylor (1842), 3 
Dr. & War. 60 ; Cox v. Smith (1868), 19 L. T. 617 (sale of land ; mistake) ; 
distinguish Shaw v. Thackray (1863), 1 Sm. & G. 637, where the party 
intoxicated was not the real plaintiff. In Lightjoot v. Heron (1839), 3 
Y. & C. (ex.) 686, there had been no drinldng^so as to affect the parties* 
intelligence, and the contract was enforced^ As to intoxication in regard 
to the vali<hty of contracts, see Matthews v. Baxter (1873), *L. R. 8 Exch. 
132; and tiGe Contract, Vol. VII., p.^ 342. ’As to its effect in regard to 
gifts, see title Gifts, Vol. XV., p. 403* As to suspicious circumstances, 
generally, as constituting a ground for refusing 8]5ccific performance, see 
KochfoH V. Creswick (1721), 1 Bro. Pari. Cas. 171 (sale of dand part 
execution); Westy. Habgood (1837), 1 Jur. 25 (sale of land); Valentine 
V. Dickinson (1861), 7 Jur. (n. s.) 857 (sale of houses). 

(h) Dewar v. Elliott (1824), 2 L. J. ( 0 . s.) (CH.) 178; see title Contract, 
Vol. VII., p. 366. 

(i) Clarkson v. Hanway (1723), 2 P. Wms. 203 ; Garlside v. Isherwood 
(1783), 1 Bro. C. C. 568 ; Bridgeman v. Green (1767), Wilm. 68, 61. 

{k) Kemeys v. Hansard (1816), Coop. G. 125 ; Johnson v. Nott (1684), 1 
Vem. 271. 

(l) Stemley v. Bobinson (1830), 1 Russ. & M. 627 ; Helsham v. Langley 
(184L), 1 1 . & C. Ch. Cas. 176; but see Lightfoot v. Heron, supra; 
Haberdashers' Co. v. Isaac (1867), 3 Jur. (n. s.) 611, cases which show that 
mere want of legal advice'is not in itself enough. 

(m) Bell V. Howard (1742), 9 Mod. Rep. 302 ; Martin v. Mitchell (1820), 

2 Jac. & W. 413 ; Stanley v. Bobinson, supra. If, however, the court is 
satisfied that the contract is fair and properly concluded, it grants 
performance {Brinkley v. Hann (1843), Drury temp, Sug. 176). As t<> 
transactions impeachable from the position of parties, generally, see titlq 
Fraudulent and Voidable Conveyances, Vol. XV., pp. 103 et sea. 
As to equitable relief in cases of fiduciary relationship, see, further, title 
Equity, Vol. XIII., p. 154. • 

(«) Mortlock V. Buller (18041, 10 Ves. 292 ; Twining v. Mortice (1788), 
2 Bro. C. C. 326 (purchase not enforced against vendor by reason of in- 
advertent conduct of solicitor which “ damped ** the sale). 
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third parties (o), or would involve a breach of trust ( 2 >), 0 |j breach of 
a prior contract with a third party (^), or would compel the defen- Oppressive- 
dant to do an act which he is not lawfully competent to do (r), or 
would involve a gross breach of duty as between principal and 
agent (s). 

65. Another form of oppressiveness which may prevent Hardship 
specific performance may simply consist in the fact that per- resdting from 
formance would involve great hardship (t), even though without any ormance. 


(o) Thomas v. Bering (1837), 1 Keen, 729 (tendency to injure remainder- 
men) ; MeKewan v. Sanderson (1875), L. E. 20 Eq. 65 (undue advantage 
over other creditors) ; Be Cordova v. Be Cordova (1879), 4 App. Cas. 692, P. C. 
Similarly, before the Voluntary Conveyances Act, 1893 (56 & 57 Viet, 
c. 21), subsequent conveyances for value by a voluntary settlor were not 
enforced at the suit of the settlor {Johnson v. Legard (1822), Turn. &: R. 
281; Smith v. Garland (1817), 2 Mer. 123; Clarke v. Willott (1872), 
L. R. 7 Exch. 313 ; lie Carter and Kenderdine's Contracty [1897] 1 Ch. 776, 
C. A., overruling Be Briggs and Spicer, [1891] 2 Ch. 127). As to cases 
where the purchaser consented subject to a good title being shown, see 
Peter v. Nicolls (1871), L. R. 11 Eq. 391; and see, generally, title 
Fraudulent and Voidable Conveyances, Vol. XV., pp. 92 et seg, 

(p) Mortlock V. Buller (1804), 10 Ves. 292 (extreme disadvantageousness 
of contract) ; Ord v. Noel (1820), 5 Madd. 438 ; Thompson v. Blackstone 
(1843), 6 Beav. 470 (contract entitling purchaser to retain out of purchase- 
money debt due from trustee in liis personal capacity) ; Harnett v. Yielding 
(1806), 2 Sch. & Lef. 649 (act in excess of power) ; Byrne v. Acton (1722), 
1 Bro^. Pari Cas. 186 ; Bellringer v. Blamve (1847), 1 De G. & Sm. 63 
(covenant ultra vires); see Bridger v. Bice (1819), 1 Jac. & W. 74; 
Wood V. Richardson (1840), 4 Bcav. 174 ; Maxo v. Topham (1854), 19 Beav. 
676 ; Hill v. Buckley (1811)» 17 Ves. 394; Neale v. Mackenzie (1837), 1 
Keen, 474; Bede v. Oakes fl804), 4 De G. J. & Sm. 505, C. A. ; Bunn v. 
Flood (1885), 28 Ch. D. 586, C. A., affirming S. C. (1883), 25 Ch. D. 629 ; 
White V. CuMon (1842), 8 Cl. & Fin. 766, H. L., reversing S. C., sub nom, 
(Judden v. Cartwright (1840), 4 Y. & C. (ex.) 26 ; Sneeshy v. TJiorne (1855), 
1 Jur. (N. s.) 536 ; affirmed (1856), 7 1 >b G. M. & G. 399, C. A. ; Magrcme v. 
Archbold (1813), 1 Dow, 107, H. L. ; Trappes v. Cobb (1867), 16 W. R. 117 ; 
Naylor v. Uoodall (1877), 26 W. R. 162; Goodwin v. Fielding (1863), 4 
De G. M. &*G. 90, C. A. (unbusinesslike character of transaction). As to 
depreciatory conditions of sale by trustees, see Trustee Act, 1893 (56 & 57 
Viet. c. 63), 8. 14 ; title THusts and Trustees. 

ig) Willmott v. Barber (1880), 16 Ch. D. 96 (contract to assign a lease 
containing covenant not to assign) ; compare Weatherall v. Geering (1806), 
12 Ves. 604, 611 ; Mulholland v. Belfast Corporation {IS5^), 9 I. Ch. R. 204 ; 
Manchester Ship Canal &o. v. Manchester Racecourse Co., [1900] 2 Ch. 352, 
367 ; affirmed, [1901] 2 Ch. 37, 60, C. A. 

(r) New Witidsor Corporation v. Stovell (1884), 27 Ch. D. 665; Harnett 
V. Yielding (1806), 2 Sch. & Lef. 549, 653; Byrne v. Acton 22), 

1 Bro. Pari. Cas. 186 ; Tolson v. Sheard (1877), 5 Ch. D. 19, C. A. ; Oceanic 
Steam Nmigation Co. v. Sutherberry (1880), 16Cfi. D. 236, C. A. ; Mansfield 
V. Childerhouse (1876), 4 Ch. D. 82 ; Belves v. Gray, [1902] 2 Ch. 606. 

(fi) Shrewsbury and Birmingham Bail. Co.\. London and North Western 
Hail Co. (1853), 4 De G. M. & G. 116, C..A.; affirmed (1867), 6 H. L. 
Cas. 113 (railway directors) ; compare Mortlock v. Buller (1804), 10 Ves. 
*292, 313. Injury to the public is not a sufficient ground for refusing 
specific perfoimiance {Raphael v. Thames Valley Bail. Co. (1867), 2 Ch. 
App. 147, reversing S. 0* (1866), L. R. 2 Eq. 37). 

(t) y, (1706-13), 3 Swan. 108, n. (wayleave); Gould 

V. Kemp (1834), 2 My. & K. 304, 308 ; Be Highett and Bird's Contract, 
[1903] 1 Ch. 287, 293, 2J4, C. A. 
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SPBomo Pbrfobiviancb. 


Sect. 6. 
Oppressive- 
nesB of 
Contract. 

Time at 
which bard* 
thip must 
arise. 


Hardship 
flowing from 
conduct of 
defendant. 


improprie^ on the part of the plaintiff (a). Such hardship may be 
either obvious on the face of the contract, or more or less latent and 
due to collateral matters : the latter case leads more readily to the 
court’s giving effect to the hardship and refusing performance. 

66. As a general rule hardship, to operate as a ground of defence, 
must be such as existed at the time of the contract, and not such as 
has arisen subsequently from a change of circumstances ; thus the 
court may refuse to enforce an award on a submission to arbitration 
if *the submission involves hardship (b), but not on the ground of 
mere hardship and unreasonableness in the award itself (c) : so a 
coven|int to renew a sub-lease without fine may be enforced though 
the terms of the renewal of the head lease are changed and made 
more onerous (d). In some cases, however, hardship subsequently 
arising may be treated as a ground for refusing spf.cifio per- 
formance (^’). This result generally follows if the change of 
conditions, involving hardship to the defendant, has resulted from 
the act of the plaintiff ( /*), especially if the plaintiff’s conduct 
operated as something in the nature of a trap (g), 

67. Hardship which flows from the conduct of the defendant (h), 
or a hardship which simply results to the defendant because the 
purpose he had in view has failed (i), or because his speculation 
has proved unfortunate to him(/.), cannot be sot up by way of 
defence. Where the defendant is a company the court cannot 
consider that performance may involve hardship to individual 
members as distinguished from the company (0* 


(a) FalcJce v. Gray (1859), 4 Drew. 661, MO. 

{b) Nickels v. Hancock (1855), 7 Do G. M. & G. 300, G. A. ; see title 
Arbitration, VoI. I., p. 476. 

(0) Wood V. Griffith (1818), 1 Swan.«43; Weekes v. Oallard (1869), 18 

W. fe. 331. * 

(d) Evans v. Walshe (1805), 2 Sch. & Lcf. 619; Bevell v. Hussey (1813), 
2 Ball & B. 280 ; Lawder v. JBlackford (1815), Beat. 622. 

{e) London {City) v. Nash (1747), 3 Atk. 512 (covenant to rebuild 
houses ill good condition and repair not enforced); Costigan y.. Hastier 
(1804), 2 *Scli. &iLef. 160 (mortgagor’s contract to grant a lease not enforced 
by reason of mortgagee’s refusing consent). 

(/) Bedford {Duke) v. British ^luseum Trustees (1822), 2 My. & K. 662 
(alteration in character of neighbourhood due to nlaintiff’s acts as ^ound 
for not enforcing restrictive covenants) ; .see Shnwsbury and Birmingham 
Kail. Co. V. Stour Valley Rail. Co. (1862), 2 De G. M. & G. 866, 882, C. A. ; 
Da/vis V. Hone (1805), 2 Sch. & Lef. 341 ; Sayers v. Collyer (1884), 

28 CWD. 103, C. A. 

(g) Dowson v. Solomon 1 Drew. & Sm. 1. 

(h) Storer v. Great Western Kail. Co. (1842), 2 Y. & C, Ch. Cas. 48, 62 ; 
Hawkes v. Eastern Counties ^ Bail. Co. (1862), 1 De G. M. & G.‘737; 
affirmed (1856), 6 H. L. Cas. 331. 

(1) Adams v. Weare (1784), 1 Bro. C. C. 667 ; Morley v. Clavering (1860), 

29 Bcav. 84 ; Webb v. Direct London and Portsmouth Bail. Co. (1861), 9 

Hare, 129, ver Turner, V.-C., at p. 140 ; Stuart (Lord James) v. Londort 
and North Western Bail. Co. (1862), 16 Beav. 613, •per Komilly, M.R., 
at p. 523. c 

(%) Haywood v. Cope (1868), 26 Beav. 140. 

(1) Hawkes v. Eastern Counties Bail. Co., supra; Edwards v. Grand 
Junction Bail. Co. (1836), 1 My. & Cr. 650. ^ 

i 



Paet III. — Defences to Claim foe Sfecific Peefoemanoe. 


41 


66 . The fact that performance would expose the defendant to 
forfeiture constitutes such hardship as induces the court to refuse 
performance, at least if the forfeiture would clearly result (wi). 
A mere possibility is not enough, and forfeiture not resulting 
directly from performance of the contract, but proximately caused 
by other acts of the defendant, constitutes no defence (n), 

69. In some cases a plaintiff is not granted specific per- 
formance except on certain terms imposed to avoid hardships 
which otherwise would result to the defendant; thus, a vendor 
liable to covenants in respect of the land can compel the 
purchaser to elect either to rescind the contract or to execute 
an indemnity against such covenants as a term of specific 
performance (o). 

• 

70. The ’following are examples of circumstances in which the 
court is unwilling, on the ground of hardship, to enforce 
contracts : where there is no right of way to the land sold (p) ; 
where the property is, without the knowledge of either vendor or 
purchaser, being used by the tenant as a disorderly housed]); 
where the vendors have personally agreed to discharge the estate 
from incumbrances, and some of them are trustees (r); where 
trustees have sold in circumstances which would constitute a 
breach of trust (s); where a mortgagee who has foreclosed and 
intended to sell as absolute owner has by inadvertence purported 
to sell as a mortgagee with a power of sale (0* 

• 

71. The hardship which is involved in inadequacy of considera- 
tion requires to be discussejji specially. After some earlier decisions 
to the contrary (fl), it is now* established that mere inadequacy of 

(m) Faine v. Browne (1750), citcid ^ Ves. Sen. 307 (sale ’ involving 
forfeiture of one half pirrchase-monoy to vendor’s brother) ; Peacock v. 
Penson’j^lSiB), 11 Beav. 355 (covenant to make a road not enforced on 
ground of risKof forfeiting the land, but compensation given). 

(n) Eelling v. Lumley (1858), 3 De G. & J. 493, A. 

(o) Moxhay v. Inderwick (1847), 1 De G. & Sm. 70^ ; Lukcy v. Higgs 
(1855), 1 Jur. (N. s.) 200; see title Sale of Land, Vol. XXV., p. 428. 

(p) Denne v. Light (1857), 8 De G. M. & G. 774, C. A. ; see Tomlinson 
V. Manchester and Birmingham Bail. Co. (1840), 2 Ry. & Can. Cas. 104 ; title 
^ALE OF Land, Vol. XXV. ^p, 303, 

iq) Hopey. IFattcr, ri90(f| 1 Ch. 267, C. A., reversing S. C., [1899] 1 Ch. 
879 (where a counterolaim for rescission and return of deposit failed). 

(r) Wedgwood v. Adams (1844), 6 Beav. 600. ^ 

(«) Mortlock V. BulUr (1804), 10 Ves. 292; White v. Cuddon (1842); 8 
'Cl. & Fin. 766, H. L. ; see title Trusts and Trustees. 

{t) WaUon V. Marston (1863), 4 De G. M. & G. 230, C. A. Such a sale 
would o'pen the foreclosure ; see title Mortgagg, Vol. XXL, p. 299. For 
•other cases of hardship, see Ely {Deem and Chapter) v. Stewart {11 ^0)t 
2 Atk. 44 (covenant to leave buildings in repair) ; Talbot v. Ford (1842), 
13 Sim. 173; HhmUton v. Grant (1816), 3 Dow, 33, H. L. ; Kimberley 
V. Hennings (1836), 6 Sim. 340 ; Shrewsbury and Birmingham Bail. Co. v. 
London and Norih Western Bail. Co. (1863), 4 De G. M. & G. 116; 
afiarmed (1867), 6 H. L. Ca&. 113 (where the parties were companies). 

(a) Tilly v. Peers (1791), cited 10 Ves. 301; Day v. Newman (1788), 
2 Cox, Eq. Cas. 77 ; Savile v. SaviU (1721), 1 P. Wms. 745 ; Vauakan y. 
JFhomas (1783), 1 Bro. 0. 0.^666 ; see Nott v. B^ill (1682). 2 Cas. in Ch. 120. 
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Speoifio Performance, 


Sect, 6. 
Oppressive* 
ness of 
Contract. 


DeierminiDg 

time. 


Consideration 
determined by 
third party. 


Misrepresen- 
tation as a 
bar. 


considerfition is not in itself a ground for resisting specific per- 
formance unless it is so gross as to amount to conclusive evidence of 
fraud (b), or there are other circumstances which, combined with 
the inadequacy, will induce the court not to enforce the contract (c). 
The same principle seems now to apply to sales of reversions* (tf). 

Whenever the question of inadequacy of consideration is raised 
it must-be determined as at the date of the contract, and not in the 
light of subsequent events (r). 

• It further clear that the court is not debarred from con- 
sidering the question of inadequacy simply by reason of the fact 
that the consideration has been determined by a valuer to whom 
the^parties have referred it (/). 


Sect. G. — Misrepresentation, Fraud, and J^Iistake (g), 
Sub-Sect. 1. — Misrepresentation and Fraud. 

72. In actions for specific performance, the broad rule is that 


(5) Stilwell V. Wilkins (1821), Jac. 280, 282 ; Harrison v. Quest (1855), 6 
De G. M. & G. 424 ; affirmed (I860), 8 H. L. Cas. 481 ; Coles v. Treoothick 
(1804), 9 Ves. 234, 246 ; White v. Damon (1802), 7 Ves. 30 ; Underhill v. 
Horwood {IS04), 10 Ves. 209; Durrowes v. Lock (1805), 10 Ves. 470; 
Lowiher v. Lowiher {Lord) (1806), 13 Ves. 95, 103 ; Collier v. Brown 
(1788), 1 Cox, Eq. Cas. 428 ; Bower v. Cooper (1843), 2 Hare, 408 ; Borell 

V. Dann (1843), 2 Haro, 440 ; Griffith v. Spr alley {11 SI), 1 Cox. Eq. Cas. 383 ; 
Stephens v. Botham (1855), 1 K. & J. 671 ; Holmes v. Howes (1872), 20 

W. R. 310. In Abbott v. Sworder (1852), 4 De G. & Sm. 448, inadequacy 
of consideration alleged by the purchaser (£5,000 for an estate worth 
£3,600) was held to be no defence. Falcke v. Gray (1859), 4 Drew. 651, is 
contrary to the course of authority. Asc to unconscionable bargains, 
generally, sec titles Equity, Vol. XIII., V* 20 et seq. ; Fraudulent and 
Voidable Conveyances, Vol. XV., pp. Ill ef seq. ; Money and Money- 
Lending, Vol. XXL, pp. 63 et seq. 

(c) For* instances, see Deanb .\. Bastron (1792), 1 Anst. 64 {deliberate 
suppression of true value) ; Young v. Clerk (1720), Free. Ch. 638 (iter- 
ance) ; compare Lewis v. Lechmere {Lord) (1722), 10 Mod;. Et* ^^3 ; 
CockeU V. Taylor (1852), 16r 13eav. 103 (great undervalue coupled with 
illiteracy and humble circumstances); Callaghan v, Callaghan (1841), 8 
Cl. &Fin. 374, H. L. (transaction held to bg in nature of a gift, not a sale). 
As regards transactions with a tenant fot life carried out m. pursuance of 
statutory powers, see title Settlements, Vol. XXV., p. 669. 

{d) The Sales of Reversions AiJt, 1867 (31 & 32 Viet. o. 4), provides 
that no purchase, made bond fide and withou(j. fraud or unfair dealing, of 
any reversionary Interest in real or personal estate shall he refused or set 
aside merely on the ground of undervalue. The statute in terms refers to 
.oasiM of rescission, but the same principle seems necessarily to apply to cases 
' oApeeifio performanbe. The statute leaves unaffected the lurisdiotion 
of tne court to relieve Against catching bargains with infants and expectant 
heirs ; see titles Equity, Vol. XIlL, pp. 2p, 21 ; Fraudulent and 
Voidable Conveyances, -Vol. XV., pp. Ill, 112; and see Fry oh Specific 
Performance, 6th ed., p. 230 ; Kendall -v. Beckett (1830), 2 Russ. & M. 

3 Rpss. 433„as illpikratjing that the«ame 
apecjto/yOTojfmaaeib of such bargains as 
to rescission. As^to the element of consideraHon in the case of family 
arrangements, see title Family Arrangements, Vol. XIV., p. 547. 

(e) Mortimer v. Capper (1782), 1 Bro. C. C.«166. 

(f) Barken v. Whitby (1823), Turn. & R. 366 ; Emery v. Wase (1803), 8 
Ves. 606. 

{g) As to misrepresenta^^ion, fraud, and mistake generally, see titlea 
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^ misrepresentation, whether wilful (that is, fraudulent) or innocent, 
* is a bar to the enforcement of the contract induced thereby (/i), and 
parol evidence is admissible to prove such misrepresentation (a). 
Even when the misrepresentation relates to part only of the contract 
it operates on the entire contract, and performance is not compelled, 
even with compensation, against the defendant’s will (6), though, 
should the defendant consent, specific performance with com- 
pensation in respect of the matter which is the subject of the 
misrepresentation is decreed (c). That the party making the* 
misrepresentation believed it to be true is not material in an 
action of this nature, since it would be inequitable to allow a party 
to enforce performance of a contract obtained by a representation 
which he admits to be incorrect (d ) ; nor is it material for this 
purpose whether the representation was made by the party or his 
agent, or whether, if made by the agent, it was within that agent’s 
actual authority, since it would be inequitable in any case for the 
party to profit by his agent’s misstatement (('). 

73. Certain conditions, however, ihust be fulfilled to constitute 
misrepresentation : — 

(1) Apart from cases of fraudulent suppression, an actual state- 
ment must be made, mere silence not being sufficient ; and such 
statement must be untrue in its ordinary significance (/). 


Misrepresentation and Fraud, Vol. XX., pp. C53 et seq,^ 754 et seq. 
(misreprosentation as a defence), 737 et 8eq» (proceedings for rescission) ; 
Mistake, Vol. XXL, pp. 1 etseq. It is hero intended merely to refer to 
these subjects in so far as actions for specific performance, in which the 
peculiar and extraordinary powers of tho court are invoked, seem to 
require special treatment in this connexion. 

{h) Brereton Y.Votvper (1724), 1 Bro. Pari. Cas. 211 (value of land); 
Wall V. Stubbs (1815), 1 Mad*d. 80; Evans v. Edmonds (1853), 13 C. B. 
777 ; ffochlan v. Keynolds (1853), Kaf, 53 (property described as in occu- 
pation M, tenant, •who whs, in fact, tenant of an adverse claimant) ; 
Higgins V/Slimels (1862), 2 John. & H. 460, 466 ; Peck v. Oumey (1873), 
L. R. 6 B. Phillips v. Bucks {Dt^ke) (1684), 1 Vorn. 227 

(surprise and circrtinWietttion) ; Webb v. Kirby (1856), 7 De G. M. & G. 
376; Hannah v. Hodgion^^Wlh 30 Beay. 19 (imperfect deed); Turquand 
V. Ehodes {IS6S), 37 L. J. ((^*^'1830 (misdescription); Roots v. Snelling 
(1883), 48 L. T. 216 (material misJepliiintatiou as to price). 

(a) Floody. Fm/ay (1811), 2 WinchY. Winchester {lS12)y 

1 Ves. & B. 376 (land shof^n Quantity). 

{b) Clermont (Viscount) v. Tashurgh (18J9), 1 Jao. «t.W. 112, 119; 
compare Rawlins V. Wickham (1868), 3 De G. & J. 304’, C. A.; see 
Gharlesworth v. Jennings (1864), 11 L. T. 439 (partnership). ‘V 

(c) Connor v. Potts^ [1897] 1 I. R. 634 ; as to specific performance with 

compensation, see pp. 99 et seq., post. • 

(d) Redgrave v. Hurd (1881), 20 Ch. D. 1, C. A. 

(e) Barwick v. Er^ish Joint Stock Bank (1867), !». R. 2 Exch. 259, 
Ex. Ch. ; Re Royal British Bankf NiooVs Case (1869), 3 De G. & J. 387, 
C. A. ; Reese River Silver Mining Co. v. Smith (1869), h. R. 4r L.,#4 ; 
Be Pull and Lonidort Life .^^surance Ca., SHbUn'e Cate (IdSS), 2 De G. & 
J. 276, C. A. ; see Winm v. Winchester, supra; ^lullins v. MiRer (1882), 
22 Ch. D. 194 (false reprewntation by agent) ; Fry on Spooifto Perform- 
ance, 6th ed., p. 230 ; title Agency, Vol. I., h. 214. 

(/) Clarke v, Dickson (1859), 6 C. B. (N. s.) 453; Smith v. Chadwick 
(1884), 9 App, Cas. 187. As to silence and fraudulent suppression, see, 
further, pp. 46, 47, post. • f ■ 
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(2) T&e representation must have been made in relation to the 
contract, and by way of inducement thereto (g), 

(3) The other party must in fact have been induced to contract 
by reason of the representation (h), but it is not necessary that it 
should be the sole inducement (t). If the party to whom the repre- 
sentation was made in fact relied upon it, it is immaterial that he 
had the means of checking the accuracy of the representation, 
or had other means of knowledge (/t). The vagueness of the 

•representation is material in considering whether or not the 
party to whom it was made was induced by it; there must 
be a statement of fact ; a mere opinion or vague commenda- 
tiofi is not sufficient (/). If, however, the party to whom the 


(g) See Aitwood v. Small (1838). 6 CL & Fin. 232, *444, H, L. ; Smith v. 
Kaij (1869), 7 H. L. Cas. 750; Barris v. Kemhle (1827), 1 Sim. Ill, 122, 
128 (necessity that as a rule it should bo made during the negotiations 
and not with reference to some other transaction); National Exchange 
Co. of Glasgow v. Drew and Dick (1855), 2 Macq. 103, H. L. (dealings 
held to be part of a single transaction) ; Peek v. Gurney (1873), L. R. 

6 H. L. 377 (representations in prospectus issued to induce public to apply 
for shares from the company could not be relied on by party who has 
bought such shares on the market) ; distinguish Aridrews v. Mockford, 
[18961 1 Q* B. 372, C. A., where it was held that the purchase was within 
the contemplation of the prospectus; compare Scott v. Dixon (1869), 
29 L. J. (EX.) 62, n. Bedford y. Bagshawe (1859), 4 H. & N. 538, was 
disapproved of in Peek v. Gurney^ supra, at pp. 397, 398 ; see also Be 
Boyal British Bank, NicoVs Case (1859), 3 De G. & J. 387, C. A. 

(^) Attwood V. SmaU, supra, at p. 447; Redgrave v. Hurd (1881), 
20 Ch. D. 1, C. A. ; Smithy, Chadwick (1884), 9 App. Cas. 187, 196; 
Smith Y. Land and House Property Corporation (1884), 28 Ch. D. 
7, C. A. ; Arnison v. Smith (1889), 41 Ch. D. 348, 369, C. A. Whether or 
not the misrepresentation actually operated as an inducement is a question 
of fact. In Redgrave y. Hurd, supra, Jessel, M.R., said that if the repre- 
sentation were material, its operation was dn inference of law ; this seems 
to go too far, though the materiality would constitute strong evidence of 
inducement. 

. ’ (t) ClarkeY. Dickson (1859), 6 C. B. (n. S.) 463; He Hoyal British Bank, 
NicoVs Case, supra. 

{k) Central Rail. Co. of Venezuela {Directors etc.) v.’ Kisch (1867), 
L. R. 2 H. L, 99 ; ■ Smith v. Land and House Properly Corporation, 
supra; Redgrave v. Hurd, supra; Aaron's Reefs v. Twiss, [1896] A. C. 
273 ; see title Miskepkes^entation and Fraud, Vol. XX., p. 726. 
But in Attwood v. Small, supra, it was held that reliance was not 
placed, on the representation; see also J^mngs v. Broughton (1854), 
5 Do G. M. & G. 126, C. A.; Aberaman Ironworks v. Wickens (1868), 
4,Ch. App. 101, reversing S. C. (1868), L. R. 5 Eq. 485; Farebrother v. 
^son (1857), 1 De G. & J. 602, C. A. ; Haywood v. Cope (1858), 25 Beav. 
nO; Jefferys y. Fairs (1876), 4 Ch. D. 448 ; Lowndes y. Lane (1789), 2 
Cox, Eq, Cas. 363. IVtuch depends in deciding such questions on the nature 
of the subject-matter and tlie relative Imowledge of the parties ; see 
Clapham y. Shillito (18^), 7 Beav. 146, per Lord Langdale* M.R., at 
pp. 149, 150; compare Clarke y. Mackintosh, Mackintosh v. Clarke (1862). 

7 L. T. 658; Colby y. Godson (1867), 17 L. T. 97. 

{1) Here, again, the respective knowledge of the parties may bo important 
(s^ Smith V. Lamd and Rouse Property Corporation, supra), but it is other- 
wise if the statement is so ambiguous as to mislead (see Martin v. Cotter 
(1846), 3 Jo. & Lat. 496, 607), or is a statement of a definite fact {Higgins y. 
Samels (1862), 2 John. & H. 460). As instances of vague commendation, 
see Jennings v. Broughton, supra ; Trower v. Newcome (1813), 3 Mer. 704; 
Scott V. Hanson (1826), 1 |ira. 13 ; Dimmock^y. HaWeff (1866), 2 Ch. App, 
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representation was made knew, when it was made, that it was 
incorrect, he cannot resist specific performance on the ground of 
misrepresentation (w) ; and the same result follows if, with know- 
ledge of the incorrectness of the statement, he has continued to 
proceed on the footing of the contract (n). 

(4) The statement must, it seems, be one of fact and not of 
law (o) ; but, should the representation be matter of mixed fact and 
law, as is often the case in regard to matters of title, the defence 
prevails (p). 

(5) The representation must be as to a matter material to the 
contract (q). 


X. 


21; Fenton v. Browne (1807), 14 Ves. 144; Brealey v. Collins (1831), 
You. 317; Broolce {Lord) v. Eounthwaite (1846), 6 Hare, 298; and title 
MisrepkeseiItation and Fraud, Vol. XX.. pp. 670, 671. 

(m) See, for instance, Nene Valley Drainage Commissioners v. Dunkley 
(1876), 4 Ch. D. 1, C. A. 

{n) See, for instance, Harris v. Kemble (1831), 6 Bli, (n. s.) 730 ; Vigers 
V. Pike (1842), 8 Cl. & Fin. 662, H. L. ; Humev.Pocock (1865), L. R. l Eq. 
423, affirmed (1866), 1 Ch. App. 379; D^ery. Hargrave, Hargrave v. Dyer 
(1806), 10 Ves. 605 (where the defect was patent) ; Anglesey {Farl)y. Annesley 
(1742), 1 Bro, Pari. Cas. (part performance and standing-by on part of 
person alleging fraud) ; see also titles Equity, Vol. XIII., p. 169 ; Mis- 
representation AND Fraud, Vol. XX., p. 726. Actual knowledge of the 
incorrectness must be shown ; see Drysdale v. Mace (1854), 2 Sm. & G. 
226, 230 ; Jones y. Dimmer (1880), 14 Ch. D. 588, C. A. ; Price v. Macaulay 
(1852), 2 De G. M. & G. 339, C. A. ; Wilson v. Short (1848), 6 Hare, 366, 
378 ; Leyland v. Illingworth (1860), 2 De G. F. & J. 248, C. A. ; Cox v, 
Middleton (1854), 2 Drew. 209, In Wilson v. Short, supra, it was con- 
tended, without success, that a general statement inconsistent with the 
particular representation ou^t to have put the party on inquiry ; see 
Eeynell v. Sprye (1852), 1 DeT>, M. & G. 660, 710, C. A., where the party 
making the representation was held to be bound by it though ho advised 
the other party to seek independent advice ; Van v. Corpe (1834), 3 My. & 
K. 269, where the doctrine that the purchaser of a lease has implied notice 
of the coven an t3 did not nullify a misrepresentation by the vendor ; 
compare Flight v. Barton (1832), 3 My. & K. 282 (see title LANDUOip 
AND Tenant, Vol. XVIII., p, 410); Pope v. Garland (1841), 4 Y. & C^ 
(EX.) 394 (sde title Sale of Land, Vol. XXV., p. 304). .In Kelson v. 
Stocker (1859), 4 De G. & J. 458, C. A., it was held that a principal 
could not rely on a misstat^ent made to his agent of the falsity of which 
he, though not the agent, was aware. 

(o) The point does not appear to have been decided ; it has been decided 
to the above effect in actions for rescission -or for making good a repre- 
sentation in Beattie y, Fbkry {Lord) {ISl^), L. B..7 H. L. 102; Legge y, 
Croker (1811), 1 Ball k B. 506; see title Misrepresentation and 
Fraud, Vol, XX., p. 669 ; compare Wanton v. Coppard, [1899] 1 Ch. 92, 
97 ; and, as to mistakes of law, see pp. 49, 50, post. \ 

{p) Edwards v. M*Leay (1818), 2 Swan. 287 ; Turner v. West Bromwich 
Union Guardians (1860), 9 W. R. 166 ; Hart v. Swaine (1877), 7 Ch. D, 
42. Butin other cases representations as to title were held not to con- 
stitute a defence ; see, for instance, Legge v. Croker, supra ; Hume v. Pocock 
(1866), 1 Ch. App. 379 ; Brownlie v. Campbell (1880), 6 App. Cas. 925, 937 ; 
see also Wilde v. Gibson (1848), 1 H. L. Cas. 606 (rescission of executed 
obnveyanee) ; compare Cresswell v. Jeffreys (1912), 29 T: L. R. 90, C. A, 
(misstatement qf law). 

{q) Fellowesy.Gwydyr (Jjord) (1826), 1 Sira. 63; affirmed (1829), ! Russ. 
& M. 83. As to whether it is necessary, where misrepresentation is raised 
as a defence to specific performance, to show that the representee would 
suffer loss by adhering to the contract, see, oil the one hand, the cases cited 


Sect. 6. 
Misrepre- 
sentation, 
Fraud, and 
Mistake. 

Statement 
of fact, not 
of law. 


Representa- 
tion material 



46 


Spboifio Perforivianob. 


Sect. 6. 
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74 . The question whether there has been wilful deception or 
fraudulent intent is for present purposes mainly material if 
the ground of complaint is not positive misstatement, but silence 
or suppression. Mere silence, where there is no duty to disclose 
or no such partial disclosure as to render the silence deceptive, 
is no ground of defence to a claim for specific performance (r). 
Silence may, however, be a ground of defence if it involves a breach 
of a duty to disclose, as in the case of certain fiduciary relation- 
ships (s) and certain contracts which from their nature are held to 
impose a duty to make disclosure (a), or by reason of an antecedent 
wrong committed by one party against the other party in relation 
to the subject-matter of the contract (h). Silence is also a ground 
of defence if one party, having during the progress of the negotia- 
tions made certain statements and subsequently discovered their 
falsity, allows the other party to enter into the contract on the 
faith of those statements without attempting to correct them (r?). 
A statement, true as far as it goes, may be intentionally misleading 
by reason of what it omits (d) ; and there may be fraud where 


in title Misrepresentation and Fraud, Vol. XX., pp. 738, 766 ; and, on 
the other hand, Cadmany. Horner 18 Ves. 10; compare Flint v. 

Woodin (1852), 9 Hare, 618; Archcry. Stone (1898), 78 L. T. 34. 

(r) Chadwick v. Manning^ [1896] A. C. 231, 238, P. C. ; Turner v. Oreen, 
[1895] 2 Ch. 205, 208 ; Qreenhalgh v. Brindley, [1901] 2 Ch. 324 ; Be Ward 
and Jordan's Contract, [1902] 1 1. R. 73; Fercival v. Wright, [1902] 2 Ch. 
421. But Ellard v. Llandaff {Lord) (1810), 1 Ball & B. 241, seems to bo a 
case where silence not fraudulent prevented specific performance on the 
ground that enforcement would be unfair; see Bobinson v. Wall (1847), 

2 Ph. 372, per Lord Cotteniiam, L.C. ; see also title Misrepresentation 
AND Fraud, Vol. XX., pp. 684, 685; and compare ibid,, p. 681. 

{s) Such as principal and agent (see*' title Agency, Vol. 1., p. 189), 
partner and partner (see title Partnership, Vol. XXII., pp. 47, 69), 
solicitor and client (see title Solicitors; Vol. XXVI.), trustee and 
cestui que trust (see title Trusts, aNd Trustees). For examples, see 
Imperial Mercantile Credit Association (Liquidators) v.‘ Coleman (1873), 
L. K. 6 II. L. 189 ; Dunne v. English (1874), L. R. 18 Eq. 624. 

(a) As, for instance, contracts of insurance (see title Insurance, 
Vol. XVII., pp. 404, 632, 550, 672), or for the formation of a partnership 
(see title Partnership, Vol. XXII., p. 47), or a contract to purchase shares 
from a company (see title Companies, Vol. V., pp. 128 et seq.). Similarly, 
there is an obligation on a vendor to disclose a latent defect known to 
himself (Carlish v. Salt, [1906] 1 Ch. 335 (sale of land) ; Horsfall v. Thomas 
(1862), 1 II. &C. 90 (sale of chattel)); see titles ^le of Goods, Vol. XXV., 
p. 157 ; Sale op Land, Vol. XXV., pp. 299, 302, 405. 

(h) Phillips V. Homfray, Fothergill v. Phillips (1871), 6 Ch. App. 770 
(pujxhase with object of covering up a wrongful trespass). 

^ Beynell v. Sprye (1852), 1 Do G. M. & G. 660, 703, C. A. ; Traill v. 
Baring (1864), 4 De Gf J, & Sm. 318, 329, C. A. ; Brownlie v. Campbell 
(1880), 6 App. Cas. 925, 950; see title Misrepresentation and Fraud, 
Vol. XX., p. 691. 

(d) Peek v. Gurney (1873), L. II. 6 H. L. 377 ; Greenwood v. Leather Shod 
Wheel Co., [1900] 1 Ch. 421, C. A.; Drincqbiery. Wood, [1899] 1 Ch. 393; 
see title Misrepresentation and Fraud, Vol. XX., pp. 680, 681. 
Similarly, purchasers have been debarred from enforcing their contracts oy 
a slight suggestion of what was false coupled with silence as to the rest ; 
see Turner v. Harvey (1821), Jac. 169, 178; Walters v. Morgan (1861), 

3 Do G. F. & J. 718, 723, 724 ; Davies v. Cooper (1840), 5 My. & Cr. 270 ; 
Davis V. Abraham (1857), 5|\V. R. 46.5, 
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ther6 is deliberate concealment (e), even in the case of a sale with 
all faults (/). * 

75. A special case of fraud is the employment of a “ puffer ” at 
a sale by auction of land or goods. In the absence of a special 
reservation by the seller of a right to bid, any such employment 
renders the contract unenforceable (y). 

76. It seems that the fraud of a third party, even without the 
privity of the plaintiff, renders the contract unenforceable if it wag 
intended to operate, and did operate, as matter of inducement to 
the contract (/i). 

77. The fact that performance would involve a fraud on* the 
public may also be a ground for refusing specific performance (i). 

• • ’ Sub-Sect. 2— Mistake {k). 

(i.) Mistake which Excludes Consent. 

78. Mistake may be in equity a ground for resisting specific 
performance of a contract, whether: the mistake is that of both 
parties or of the defendant only (1), 

79. The common error of both parties to a contract as to the 
substance of the transaction is a ground for refusing specific 
performance altogether {m). 


(e) Shirley v. Stratton (1785), 1 Bro. C. C. 440 ; Deane v. Eastron (1792), 
1 Anst..64; Hill v. Gray (1816), 1 Stark. 434 (as to which see Keates v. 
Cadogan {Earl) {mi), 10 C. B. 691 ; Peekv. Ourney{im), L. R. 6 H. L. 877, 
391) ; see also Phillips v. Eomf ray, Fothergill\. Phillips (1871), 6 Ch. App, 
770. For cases where specific performance was refused owing to the wilful 
concealment by one party of tneiact that he was contracting in pursuance 
C'f a secret agree*ment on behalf of another, see O'Hcrlihy v. Hedges (1803), 
1 Sch. & Lef, 123; Smith v. Wheateroft (1878), 9 Ch. D. 223; Feather- 
stonhaugh v. Fenwick (1810), 17 Ves? 298. 

(/) Ward v. Hvbbs (1878), 4 App. Cas. 13 ; Baglehole v. Walters (1811), 
3 Camp. 164; Schneider v. Heath (1813), 3 Camp. 506. 

{g) See titles Auction and Auctioneers, Vol. I., pp. 608, 609, 612 ; 
Sale op Goods, Vol. XXV., pp. 280, 281 ; Sale of Land, Vol. XXV., 
pp. 319, 320; and see also Dimmock v. Hallett (1866), 2 Ch. App. 21. 

{h) Fry on Specific Performance, 6th ed., p. 360 ; compare Cobbett v. 
Brock (1865), 20 Boav. 524 ; Union Bank v. Munster (1887), 37 Ch. D. 51. 

{i) Post V. Marsh (1880), 16 Ch. D. 396 ; see Oldham v. James (1863), 
14 I. Ch. R. 81. * 

{k) See, generally, title Mistake, Vol. XXL, pp. 1 et seq. ; Wilding v. 
Sanderson, [1897] 2 Ch. 634, C. A. ; Scott v. Coulson, [1903] 2 Ch. 249, 
C. A. ; Saunders v. Eroding Harbour Improvement Railway and W orks Co. 
(1886), 62 L. T. 426. ^ 

{1) As to mistake alleged as a defence to specific performance, see title 
MiSTAgLB, Vol. XXL, pp. 24, 26; and see ihid., p. 14. 

(m) Oochramy. lVi2li5(1865), 34 Beav. 369 f affirmed (1866), 1 Ch. App. 
68 (contract on the footing that a deceased tenant for life was still alive) ; 
Baxendale v. SeaU (1855), 19 Beav. 601 (sale of a manor which turned out 
tp include valuable property) ; see Murrell v. Goodyear (1860), 1 Do G. F. 
& J. 432, 449, C. A, ; Watson v. Marston (1853), 4 De G. M. & G. 230, 
C. A. As to rescission on like grounds, see Torrance v. Bolton (1872), 
L. R. 14 Eq. 124 ; affirmed (1872), 8 Ch. App. 118. As to common mistake 
in the case of completed contracts, see Jones v. Clifford (1876), 3 Ch. D. 
779, 793 ; Scott v. Coulson, supra. 
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80. Where the error is that of the defendant only it may b*e an 
error contributed to' by the plaintiff (ji), in which case the plaintiff • 
cannot enforce thevontract (o). 

81. The error of the defendant may, on the other hand, be one 
to which the plaintiff did not contribute (p). In this case the 
contract is not ^enforced if the mistake of the defendant was due 
to some ambiguity (q), or if there was some misconception on the 
part of an agent (r), or some special circumstances rendering the 
mistake of the defendant excusable («), or where the plaintiff must 
have known of the defendant’s mistake (t)., If, however, the 
defendant cannot rely on some such excuse as the foregoing, and 
if the mistake is simply the result, of his 'own carelessness, he is not 
allowed to evade performance simply by alleging that he made a 
mistake (u). 

t. C' 

82. Where the mistake is that of the defendant only, the court 
may give the plaintiff the option of having his action dismissed 
or of having specific performance in the terms of the contract as 
understood by the defendant 0t»). 

So the effect of mistake may be to lead the court to refuse specific 


(n) Whether intentionally or not; see Baslccomh v. Beckwith (1869), 
L. R. 8 Eq. 100 ; Caballero v. Eenty (1874), 9 Ch. App. 447 ; Bray v. Briggs 
(1872), 20 W. R. 962 ; Wilding v. Sanderson^ [18971 2 Ch. 534, C. A. 

(o) Mason v. Armitage (1806), 13 Ves. 25 (plaintiff loading defendant 

to believe that he would not bid at an auction) * see Pym v. Blackburn 
(1796), 3 Ves. 34 ; Bay v. Wells (1861), 30 Beav. 220 ; Higginson t. Clowes 
(1808), 16 Ves. 616 (conditions of sale ambiguous) ; Moxey v. Bigwood 
(1862), 4 Be G. F. & J. 361 ; Benny v. (1870), 6 Ch. App. 1 (error 

of defendant contributed to by vendor’s plaif). 

(p) See Jones v. Eimmer (1880), 14 Ch. D. 688, 592, C. A* 

(q) Calverley v. Williams, WUliams v. Calverley (1790), 1 Ves. 210; 

Clowes V. Higginson (1813), 1 Ves. & 624; Veap v. Abbott (1838), Coop. 

Pr. Cas. 333 ; Manser v. Back (1848), 6 Hare, 443, 447 ; Butlerworth v. 
TFal&cr ^1864), 13 W. R. 168; Tamplin y. James {ISSO)] 15 Ch. B. 216,, 


(r) Matins v. Freeman (1837), 2 Keen, 25 (reckless bidding by agent for 
wrong lot) ^ compare Van Praagh v. Everidge, [1903] 1 Ch. 434, C. A., 
reversing S.'C., [1902] 2 Ch. 266 ; see also Manser v. Back (1848)*, 6 Hare,. 
443 (mistake of auctioneer); Be Hore and 0^ More's Contract, [1901] 1 Ch. 
93 (similar case) ; Wycombe Bail. Co. v. Bonnington Hospital (1866), 1 
Ch. App. 268; Morrison v. Barrow (1860), 1 Bo G. F. & J. 633, C. A. 

(s) As in Zeslie v. Tompson (1851), 9 Hare, 268 (erroneous description 
based on report of surveyor); see Akanley v. Kinnaird (1849), 2 Mac. 
& G. 1, 7 ; Eelsham v. Langley (1841), 1 Y. & C. Ch. Cas. 176 ; Neap v. 
Ahhott (1838), Coop. Pr. Cas. 333 ; Burham {Earl) v. Legard (1866), 34 
Beav. 611 ; Bichards v. North London Bail. Co. (1871), 20 W. R. 194; 
Howell V. George (1815), 1 Madd. 1. 

(t) Webster v. Cecil (1861), 30 Beav. 62 (vendor inadvertently inserting 
a wrong price in an offer ^ of Bale); see Tamplin v. James (ISSO), 15 
Cb. B. 216, 221, C.A.^ 

(w) Tamplm v. James, supra ; Swaisland v. Bearsley (1861), 29 Beav. 
430 ; Money v. Oloveriug (1860),’ 20 Beav. 84 ; Powell v. Smith (1872), 
L. R. 14 Eq. 85; Goddard v. vJejjfrevs (1881), 30 W. R. 260 •, Bgas v. 

^ 8m. & Ct. 30 (mistake in parcels).*^ 

Mistake, 

( I 
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performance altogether, or to grant it solely if the pla^tiff will Sbot. 6. 
accept performance in the terms of the coutra^t as understood by Mlsrepre* 
the defendant (a), sentatlon, 

Fraad, and 

83. It is to be noted that mistake, at least if set up by the Mistake, 

defendant, may be proved by parol evidence, thougji the admission — 
of such evidence may appear contrary to the Statute of Frauds (6). 

^ (ii.) Mistake in the Expression of Consent, . ^ 

84. The fact that tliere has been a mistake in the reduction Refusal of 
into writing of a previous parol contract is a ground for refusing 
specific performance of the* written contract (c) ; but the evidence with^vS-* 
with regard to the parol agreement must be very clear (d). In tion. 
such a case the court may also either enforce the contract accord- 
ing to its oyginal terms as agreed by parol (c), or put the plaintiff 

to his choice either to have the contract enforced as altered in 
accordance with the parol agreement or the claim dismissed (/). 

Each case depends on its special circumstances (f/). 

86. With regard to the question whether a mistake of law is a Mistake 
ground on which the court should act or refuse to act, it may be 
taken as a rule that mistakes as to the general law, as, for example, the 
construction of a contract, do not affect the rights of the parties (k), 
while, on the other hand, mistakes as to private rights which indeed 
may involve the application of general principles of law to the 


(a) Le^ndon and Birmingham Bail, Co. v. Winter (1840), Cr. & Ph. 57 ; 
McKenzie v. Heskeih (1877), 7 Cli. D, 675. 

(b) 29 Car. 2, c. 3 ; see Joynes v. Statham (1746), 3 Atk. 388 ; Rams- 
bottom V. Gosdon (1812), 1 Vo8.«& §. 165, 168 ; Clowes v. Ifigginson (1813), 

1 Ves. & B. 524 ; Townshend {Marquis) v. Stangroom (1801), 6 Ves. 328 ; 
Manser v. Back (1848), 6 Hare, 443 ; Clinan v. Cooke (1802), 1 Sch. & Lef. 
22, 39; see also Clarke v. Orant (1807), 14 Ves. 519; titles Equity, 
Vol. XIII., p, 12; Mistake, Vol. X^I.,-pp. 25 et seq. As to the position 
of a plaintill suing tor specific performance with a parol variation, see 
p. 50, pbst. 

(c) Joynes Y., Statham, supra ; RamshoUomY. Qosdon, supra ; Garrard Y. 
Crindling (1818), 2 Swan. 244 ; Fife v. Clayton {ISOl), 13 Ves. 546; Qwynn 
V. Lethbridge {ISOS), 14 Ves. 585 : Watson v. Marston (1853), 4 De G. M. & 
G. 230, C. A. ; Smith v. Wheatcroft (1878), 9 Ch. D. 223; and see title 
Mistake, Vol. XXI., p. 14. 

{d) Dear v. Verity (1869), 17 W. R. 667. 

(e) Joynes v. Statham, swjfra ; Fife v. Clayton, supra ; Smith Y. Wheat- 
croft, supra ; see Lindsay v. Lynch (1804), 2 Sch. & Lef. 1,10. 

(/) Ramshottom y. Gosdon, supra ; Clarke v. Grant, supra ; Gordon {Lord 
TT.) V. Hertford {Marquis) (1817), 2 Madd, 106; Clarke v. Moore (1844J, 
1 Jo. &Lat. 723. 

{g) See London and Birmingham Rail. Co. v. W%nter, supra ; Barnard 
V. Cave (1858), 26 Beav. 253 ; Donald v. Scott (1860), 10 I. Ch. R. 
496; see aho Ricketts v. Bell (1847), 1 De G.*& Sm. 335 (stipulation 
inserted as being implied! by reasonable understanding) ; Davis v. Hons 
(1805), 2 Sch. & Lef. 341. 

(M Fowell Y. Smith (1872), L. R. 14 Eq. 86 ; Midland Great WesUm 
Railway of Irelotid (Directors etc.) v. John8on->(1858), 6 H. L. Cas. 798, 810 ; 
see title Mistake, Vol. XXI., p. 4 ; compare 'Ever sked v. E rerskcd 

E. T. 690 (agreement to* compromise) ; dUtiueuish Grijiu v. Oolcmau 
‘ (1873), .28 L. T. 493, where the parties being at vananoe as to the meaning 
nf an ambiguous agreement, it was held that there was no consensus ad 
idem. ■ 
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Specific Performance, 


Sect. c. 
Misrepre- 
sentation, 
Fraud, and 
Mistake. 

Rectification 
and specific 
performance. 


Defect apart 
from fraud. 


The defect 
must be 
latent. 


subject-Siatter may be such as afford a defence to an action for 
specific performance (i). 

86. Mistake may bring into effect the equitable jurisdiction of the 
court to rectify a written contract where the parties, having mutually 
agreed on the terms, have by common mistake failed to express 
these terms with accuracy in the written contract (/c). Where the 
court has ordered rectification of a contract on this ground, it can in 
J;he same action order specific performance of the contract as rectified, 
at all events in cases where the Statute of Frauds (/) is not a bar (m), 

^ Sect. 7. — Defects in Subject-matter (f Contract. 

87. The existence of a defect in the subject-matter of the 
contract is in certain cases, apart frOm any question of fraud (?i) or 
misrepresentation (o), a ground for refusing specific performance (p). 

88 . The defect relied on as a defence to the claim must be 
latent ( 7 ), that is, not obvious on reasonable examination (r). It 


(i) Cooper v. Phibbs (1867), B. R. 2 H. L. 149 ; Beauchamp {Earl) v. 
Winn (1873), L. R. 6 H. L. 223, 234 ; Stone v. Godfrey (1864), 6 De G. M. 
& G. 76, C. A. ; Daniell v. Sinclair (1881), 6 App. Caa. 181, 190, P. C. ; Be 
Saxon Life Assmmice Society. Anchor Case (1862), 2 John. & .J1. 408 ; and 
compare title Mistake, Vol.'XXL, pp. 4, 5. The mere accident of a clerical 
error ia not a ground for refusing specific performance ; see Crosby v. 
Middleton (1711), Free. Ch. 309 (omission of name). 

(fe) As to rectification, see title Mistake, Vol. XXL, pp. 20 et seq, 
as to rescission on the ground of mistake, see ibid,, p, 17 ; as to rescission 
or variation of contracts, see also p. 97, post 
{1) 29 (’ar. 2, c. 3 ; sec p. 28, mite. As to parol evidence of mistake, 
see title Mistake, Vol. XXL, pp. 25 et seq. 

(m) Olley v. Fisher (1886), 34 Ch. I> 3G7 ; followed in Shreioshury and 

Talbot Cab and Noiseless Tyre Co.. Ltd. v. Shaw (1890)„89 L. T. Jo. 274 ; 
compare, however, 3Iay v. Platt. [1900] 1 Ch. 616; followed in Thompson 
V. Hickman. [1907] 1 Ch. 550. As to these latter cases, see titles Equity, 
Vol. XIIL,p. 63 ; Mistake, Vol.-XXL, p. 21, note (a) ; and see ibid., p. 26, 
note {If Before the Judicature Act, 1873 (36 & 37 Vict. c. 66), .8. 24 (7), 
it was held that the court could not take the course indicated in the text ; 
see Woollam v. Hearn (1802), 7 Ves. 211 ; Clinan v. Cooke (1802), 1 Sch. 
& Lef. 22, 38 ; Squire v. Campbell (1836), 1 My. & Cr. 459, 480 ; Manser 
V. Back tl848), 6 Hare, 443, 447 ; A.^O. v. Sitwell (1835), 1 Y. & C. (ex.) 
659 ; Davies v. FiUon (1842), 2 Dr. & War. 226 ; but it seems that tho 
effect of the statute is to abrogate the old rule ; see Olley v. Fisher, 
supra : Fry on Specific Performance, 6th ed., p. 398, where the earlier 
authorities are fully discussed. r 

(n) As to the effect of fraud, sec pp. 42 et seq,. ante. 

{ 0 ) As to misrepresentation as a ground for refusing relief, see np. 42 
seq.. ante. 

(p) Bentley v. Craven (1853), IJ Beav. 204; Whftmel v. Barrel (1749), 1 
Ves, Sen. 256 (marriage settlement); compare Crosse v. Keene (1852), 0 
Hare, 469; Crosse v. Lawrence (1852), 9 Hare, 462 (copyhold .land and 
timber). As to mines* see title Mines, Minerals, and Quarries, 
Vol. XX., p. 647. 

(g) Dyer v. Harejrave. Hargrave v. Dyer (1806), 10 Ves. 606 (farm 
described as in a ring fence ; seen by purchaser before the contract : 
specific performance decreed); compare Bowles v. Bound (1801), 5 Ves. 
608. As to latent defects, see Shackleton y. Sutcliffe (1847), 1 De G. & 
Sm. 609 (water easements); see also titles Sale of Goods, Vol. XXV., 
p. 164, note (p); Sale of Land, Vol. XXV.^p. 299. 

(r) See Denny v. Hancock (1870), 6 Ch. App. 1, per James, L.J,, at 
p. 12. I I 
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may consist either in the physical nature of the subject-meAter of the 
contract («), or in the fact that the subject-matter is subject to 
unusual or onerous covenants or circumstances (t). On the same 
principles any substantial variation between t^e description in the 
contract and the subject-matter of the contract may be set up in 
answer to the claim for specific performance, even though the 
variation is beneficial to the defendant rather than in the nature 
of a defect (a). 

89. The defect or variaition must be essential (/>). A defect 
cannot be relied on if there is a provision in the contract excluding 
reliance on defects, as when the sale is ‘‘ with all faults ” (c), ar if 
the contract is so framed as in terms to leave uncertain the matter 
complained of (d) ; nor, as a rule, can a defect be relied on in 
reply to a^ claim* for specific" performance if, at the date of the 
contract-, its existence was unknown to the plaintiff as well as to 
the defendant (e). 


(fi) As in D^er V. Hargrave, Hargrave vt Dyer (1805), 10 Vcs. 505. 

{t) As, for instance, the sale of leaseholds where the vendor is silent as to 
unusual and onerous covenants {Ham'pHhirey. Wickens (1878), 7 Ch. I). 555 ; 
Re Lander and Bagley's Contract, [1892] 3 Ch. 41 ; Molyneux v. Hawtrey, 
[190312 K.B. 487, C. A.), unless the purchaser ought himself to have ascer- 
tained their existence (Reeve v. Berri^e (1888), 20 Q. B. D. 523, C. A. ; Re 
White and Smith's Contract, [1896] 1 Cfh. 637), since it is the vendor’s duty 
in a case relating to real estate to disclose any material defect not ascer- 
tainable in the ordinary course by the purchaser (Carlish v. Salt, [1906] 
1 Ch. 335 ; Re Haedicke and LipskVs Contract, [1901] 2 Ch. 666 ; sec title 
Sale of Land, Vol. XXV., pp. 297 et seq. ; see also Stevens v. Adamson 
(1818), 2 Stark. 422 (fact of notice of re-entry not disclosed to purchaser 
of leaseholds) ; Ballardy. Ways(lS^^), 1 M. & W. 520 ; Heywood\, Mallalieii 
(1883), 25 Ch. D, 357 (claim to an easement stated by vendor to be negli- 
gible) ; Darlington v. Hamilton (1854), Kay, 550 (“leaseholds” held by 
underlease, the head lease comprising other property) ; Turner v. Turner, 
[1881] W. N. 70; Re Lloyds Bank, Ltd.,ond Lillington' s Contract, [1912] 1 
Ch. 601). 

(a) A’yles v, Cox (1862), 16 Beav. 23 (land sold as copyhold, actually 
freehold) ; compare Stanton v. Tattersall (1863), 1 Sm. & (J. 629. 

(b) Shevherd v. Croft, [1911] 1 Ch. 621 ; otherwise specific performance 
is granted- with oomponsatioii ; see pp. 99 et seq., fost. 

(c) See Ward'v. Hobbs (1878), 4 App. Cas. 13; Bagleholey. IFaZfer® (1811), 

3 Camp. 154 ; Pickering v. Dowson (1813), 4 Taunt. 779. In such cases, 
however serious and latent the defect, the purchaser is bound, unless it 
has been concealed from lym by some positive act {Baglchole v. Walters, 
supra ; Schneider v. Heath (1813), 3 Camp. 506), or has been the subject of 
fraudulent misrepresentation (see pp. 42 et seq., ante), or constitutes a breach 
of an express warranty; compare Early v. Garret 9 13. & C. 92J; 

and see titles Contract, Vol. VII., pp. 520, 521; Misrepresentation 
and Fraud, Vol. XX., pp. 682, 684, 685; Sale oV Goods, Vol. XXV., 
pp. 149, 160; Sale of Land, Vol. XXV., pp. 298. 299. 

(d) See, for instance, Monro v. Taylor (1852), *3 Mac. & G. 713 (property 
sold generally as freehold and leasehold, exact boundaries between the 

tenures unascertainable) ; distinguish DaVis v. Shepherd (1866), 
1 Ch. App. 410. 

nu James (1849), 7 Hare, 410 ; but see Hope v. Walter, [1900] 

1 Ch. 267, C. A.,- reversing S. C., [1899] 1 Ch. 879, where specific per- 
lonnance was refused of a ^le of freeholos, which the lessee in fact used 
as a brothel, though the vendor was ignorant of it ; the purchaser might 
subject to criminal proceedings; and see title Sale of Land, 
Vol. XXV., p. 298. , 


Sect. 7. 

Defects in 
Subject- 
matter of 
Contract. 


The defect 
must be 
essential aud . 
known to 
plaintiff. 



Specific Performance. 


Bbot. 8. 
Hcm-Per- 
fbmance 
of Condi- 
tions on 
Plaintiff's 
Part. 

Failure to 
be ready and 
willing to 
perform con- 
• tract. 


Relief only 
granted if 
conditions 
precedent 
performed. 


c 


Condition 
express or 
implied. 


Sect. — Non-performance of Conditions on 'Plaintiff's Part, 
Sub-Sect. 1.— In Gtneral. 

90. A plaintiff seeking to enforce a contract must show that all 
conditions precedent have been fulfilled and that he has performed, or 
been ready and willing to perform, all the terms which ought to have 
been performed by him, and also that he is ready and willing to 
perform all future obligations under the contract (/) ; subject to 
certain exceptions to be mentioned {g\ any failure on his part bars 
his claim to specific performance {h), 

Sub-Sect. 2 . — Cojiditions Prccedtnt. 

91. The plaintiff must show performance or fulfilment of 
conditions precedent (t)» whether to be performed by him or not, since 
until such performance or fulfilment the contract ha^ not become 
absolute and the plaintiff is not entitled to enforce it {k). As illus- 
trations of such conditions the following may be cited : — a condition 
to the taking of the lease of ^ public-house that the lessor should 
use his best endeavours to obtain a licence and that a licence should 
be obtained (1) ; a condition, in the case of a covenant to renew a 
lease, that repairing covenants should have been performed (m). 

To be within the above rule a condition need not be express, but 
may be implied from the terms of the contract ; thus, where a con- 
tract is to grant a lease to a nominee to be named by the plaintiff, his 


(f) Compare Measures BroikerSy Ltd. v. MeasureSy [1910] 2 ‘‘Ch. 248» 
C, A.; General Bill Posting Co., Ltd. v. Aticinsony [1909] A. C. 118; 
and see Statford v. Aldborough {hJnrl) (ySC), 1 Ridg. Pari. Cas. 287; 
Acraman v. Pricey Davies v. Price (187t), 18 W. R. 640. Repudiation by 
the defendant does not excuse the plaintiff from showing performance or 
readiness to perform on his part ; see Ellis v. Bogers (1884), 50 L. T. 660 
(building lease). c 

(0) See pp, 66, 68, post. 

(h) Hooper v. Bromet (1904), 90 L. T. 234, C. A. There is an .apparent 
exception in cases where the separate parts of an agreement are severable 
and in truth amount to separate contracts : in such cases, failure by the 
plaintiff to fulfil conditions as to one part does not bar his claim for 
performance of a separate part, in respect of which he has fulfilled his 
obligations; see Wilkinson v. Clements {ISl 2), 8 Ch. App. 96 (building 
agreement). As a rule, however, a contract must bo specifically 
performed as a whole, or the court will entirely refuse to enforce it ; see 
Pord V. Stuart (1852), 15 Beav. 493 (mortgage and settlement) ; Wood v. 
Bowe (1820), 2 Bli. 595, H. L. (agreement to settle litigation). 

(1) As to conditions precedent generally, see title Contract, Vol. VII., 

pp. 433 et scq.; see also title Landlord and Tenant, Vol. XVIII., 
pp. 379, 380, • 

(k) Scott Y. Liverpool Corporation (1858), 1 Giff. 216; affirmed 3 Do G. 
&: J. 334; Abbot v. Blair (1860), 8 W. R. 672; Douglas y. .Sidmouth 
Bailway and Harbour Co. (1866), 14 W. R. 361 ; compare BegenVs Carnal 
Co. V. Ware (1857), 23 Beav. 675, 686. 

{1) Modlen v. Snowball (1861), 29 Beav. 641; affirmed 4 De F. & J. 
143. A different principle applies in the case of an existing licence where 
the contract contains no express condition {Tadcaster Tower Brewery Oo. v. 
Wilson, [1897] 1 Ch. 705 ; compare Re Ward^and Jordan* s Contract, [1902] 
1 I. R. 73). 

(m) Bastin v. Bidwell (1881), 18 Ch, D. 238 ; Oreville y, Parker, [1910] 
A. C. 336, P. C. In Starkey v. Barton, [1909] 1 Ch. 284, no defaiilt was 
committed^ ' 
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naming a nominee is a condition precedent (n ) ; so ^also con- 
tracts relating to the purchase of lands and payment of compensa- 
tion by railway companies may be treated as conditional on the 
construction of the line (o). 

92. Non-performance of a condition precedent does not consti- 
tute a defence if performance has been waived by the party entitled 
to require it (p), provided the condition is solely for that party’s 
benefit (<?) and has been waived intentionally and with full 
knowledge (r). 

93. A particular case in which non-performance of a condition 
by the plaintiff is a bar to his action is where he is a ven(>or of 
land suing for specific performance of the contract, but is unable 
to prove a good title (s). It is only here necessary to refer to the 
special rules adop*ted by the court in regard to cases where, while 
not deciding that the title is bad, the court considers that the title 
is doubtful, and on that ground ought not to be enforced upon an 
unwilling purchaser (t). 

It is difficult to define with precreion what degree of doubt as to 
the title will lead the court to refuse specific performance (a). The 
following rules, however, may be suggested (h ) : — 

(1) Specific performance is refused when there is a probability of 


(n) Williams v. Brisco (1882), 22 Ch. D. 441, C. A. 

(o) Webb V. Direct London and Portsmouth Bail Co. (1852), 1 De 0. M. & 

G. 621, C. A., reversing S. C. (1851), 9 Hare, 129 ; Stuart {Lord James) v. 
Londoi and North-Western Bail Co. (1862), 1 De G. M. & G. 721, C. A. ; 
Gage v. Newmarket Bail Co. (1862), 18 Q. B. 457 ; Scottish North-Eastern 
Bail Co. V. StewaH (1869). 3 Macq. 382, H. L. ; compare Edinburgh, 
Perth and Dundee Bail Co. y. Philip (1867), 2 Macq. 614, H. L. The doubts 
expressed in Hawkes v. Eastern Counties Bail Co. (1852), 1 De G. M. & G. 
737 ; affirmed (1856), 6 H. L. Cas. 331, seem to refer rather to jurisdiction 
than construction. • 

ip) Beatson y. Nicholson (1842), 6 Jur. 620. 

iq) Hawksley v. Outram, [1892] 3 Ch. 369, C. A. ; compare Lloyd v. 
Nowell [189‘5] 2 Ch. 744 (condition held not solely for plaintiff’s benefit). 

(r) Damley [Earl) y. London, Chatham and Dover Bail. Co. [Proprietors 
etc.) (1867), L. R. 2 H. L. 43. 

(s) As to title generally, ^eo title Sale of Land, Vol. XXV., pp. 341 
et seq. ; as to the practice on reference of title, see pp. 86 ci seq., post. 

(t) For a statement of the general principle, see Be Nichols^ and Van 
JoeVs Contract, [1910] 1 Ch, 43, C. A., per Cozens-Hardy, M.Pw., at p. 46 ; 
Parker Y. Tootal (1865), >1 H. L. Cas. 143, per Lord Westbury, L.C., at 
p. 168; Marlow v. Smith (1723), 2 P. Wins. 198; Shapland v. Smith 
(1780), 1 Bro. C. C. 76 ; Cooper y. Denne (1792), 4 Bro. C. C. 80 ; 1 Vos. 
666 ; SheJicldY. Mulgrave [Lord) (1796), 2 Ves. 626 ; Koake v. Kidd (1800), 
6 Ves. 647 ; Vancouver v. Bliss (1805), 11 Ve^. 468, 466; Jervoise v. 
Northumberland [Duke) (1820), 1 Jac. & W. 569, 668 ; Willcox v. Bellaers 
(1823), Turn. & R. 491. The practical justificatiou of the rule is that 
the decision of the court in an action of specific performance would not 
bind third parties not present before the coprt ; see Osborne to Bowletl 
(1880), 13 Ch. D. 774, per Jessel, M.R., at p. 781 ; Glass v. Bkhardson 
(1862), 9 Hare, 698, per Turner, V.-C., at p. 701 ; compare Be Beilly and 
Brady^s Cmtraet, [1910] 1 I. R. 268, 

(a) As illustrating tW difficulties felt by the court, see Jervoise v. 
Northumberland [Duke), supra ; Sheyield v. Mulgrave [Lord), supra ; 
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Specific Performance. 


Sect. 8. 
Non-Per- 
formance 
of Condi- 
tions on 
Plaintiff’s 
Part. 

Decision of 
another court. 


Ambiguous 

document. 


litigation Q^wing to the chance of adverse claims by third parties 
against the purchaser, if this probability is great, and especially 
if the decision of such claims depends on disputed issues of 
fact (c ). If, however, the probability of litigation against the 
purchaser is not great, the court enforces the contract (d). 

(2) The existence of a decision of a court of co-ordinate jurisdic- 
tion which the court thinks wrong leads the court to refuse per- 
formance both where such decision is adverse to the title and 
where it is in favour of it (<?). In the case of a decision of an 
inferior court which a higher court thinks wrong, the higher court 
does not treat the title as doubtful if the decision of the inferior 
courif was adverse to the title (/), though, on the other hand, the 
title is treated as doubtful if the decision was in its favour (^). 

(8) Where the title depends on the particular words of an inartistic 
and ambiguous document, the court treats the title as deubtful (h), 


Brayhroke (Lord) v. Inskip (1803), 8 Vee. 417, 428 ; Pyrke v. Waddingham 
(1862), 10 llarc, 1, 8 ; Williams v. Scott, [1900] A. C. 499, P. C. ; Price 
Strange (1820), Madd. &G. 159; Rogers v. Waterhouse (1858), 4 Drew. 329; 
Rose V. Calland (1800), 5 Ves. 186 ? Collier v. McBean (1865), 1 Cb. App. 
81 ; Hamilton v. Buckmastcr (1866), L. K. 3 Eq. 323 ; see also Mullings 
V. Tfinder (1870), L. R. 10 Eq. 449; v. (1863), 32 Beav. 

615; Wrigley v. Sykes (1856), 21 Beav. 337 ; Highgate Archway Co. v. 
Jeakes (1871). L. R. 12 Eq. 9 ; Bell v. Boltby (1873), L. R. 15 Eq. 178 ; 
Austin V. Tawncy (1867), 2 Ch. App. 143; Wise v. Piper (1880), 13 
Ch. D. 848 ; Beioley v. Carter (1869), 4 Ch. App. 230; Alexander v. Mills 
(187U), 6 Ch. App. 124 ; Radford v. Willis (1871), 7 Ch. App. 7, reversing 
S. C. (1871), L. R. 12 Eq. 105; Palmer y . Locke (1881), 18Ch.D.381, C. A. 
The doubt which influences the court may be one of general law {Shper v. 
Fish (1813), 2 Ves. & B. 145 ; lilosse v. Clanmorris (Lord) (1821), 3 Bli. 62, 
H. L. ; Re Thackwray and Young^s Contract (1888), 40 Ch. D. 34), or of the 
construction of the particular documenti* (Lincoln (Earl) v. Arcedeckne 
(1844), 1 Coll. 98 ; Bristow v. Wood (1844), 1 Coll. 480), or of facts on the 
title or extrinsic thereto (Pyrke v. Waddingham, supra); and the facts 
may be doubtful either as not being ^satisfactorily established (Smith v. 
Death (1820), 5 Madd. 371), or as being negative and not admitting of 
satisfactory proof (Lowes v. Lush (1808), 14 Ves. 547). 

(h) See Fry on Specific Performance, 5th ed., p. 437. 

(c) Cattell V. Corrall (1840), 4 Y. & C. (ex.) 228, 237 ; Price v. Strange, 
supra; Sharp v. Adcock (1828), 4 Russ. 374 ; Ueseltine v. Simmons 
(1858), 6 W. R. 268; Pegler v. White (1864), 33 Beav. 403; Potter v. 
Pam/ (1859), 7 W. R. 182 ; Burnell v. Firth (1867), 15 W. R. 546 ; compare 
Williajns v. Scott, supra; Re New Land Development Associatimi and 
Gray, [1892] 2 Ch. 138, C. A. ; Re Calcott and Livin' s Contract (1898), 67 
L. J. (cii.) 327. As further illustrations, see Re Maskell and Goldfinch's 
Contract, [1895] 2 Ch. 525; Re Douglas’ and Powell's Contract, [1902] 2 
(^h. 296; Re Hollis' Hospital (Trustees) and Hague's Contract, [1899] 
2 Ch. 540 ; Re Marshall and Salt's Contract, [1900] 2 Ch. 202 ; Re 
VerMl's Contract, [1903]^! Ch. 65. 

(d) Lyddall v. Weston (1740), 2 Atk. 19 (mathematical certainty im- 
possible) ; Seaman v. Vawdrey (1810), 16 Vos. 390, 393 ; Martin v. .Cotter 
(1846), 3 Jo. & Lat. 496 ; SpHcer v. Topham (1856), 22 Beav. 573 ; Falkner 
V. Equitable Reversionary Society (1858), 4 Drew. 352 ; Noyes v. Paterson, 
[1894] 3 Ch. 267 ; HepworlA v. Pickles, [1900] 1 Ch. 108 ; Re Summerson, 
Downie v. Summerson (1899), [1900] 1 Ch. 112, n. In George v. Thomas 
(1904), 90 L. T. 505, the action was adjourned to give a third person, 
who wa.s a claimant, an opportunity of establishing his claiin. 

(e) Mullings v. Trinder, supra. * 

(/) Sheppard v. Doolan (1842), 3 Dr, & War. 1,8; Beioley v. Carter, supra, 

(g) Mullings v. Trinder, supra. 

(h) Alexander v. Mills (1870), 6 Ch. App. 124, yer James, L.J., at p. 132. 
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but not if the difficulty can be solved by the application of general 
rules of construction (i), or if it depends on the general li#^v of the 
land (i). 

(4) Where the proof of the title depends on doubtful facts as to 
which no clear presumption in favour of the title can be drawn (/»:), 
or as to which the presumption, though not necessarily conclusive, 
is adverse (0, the title is treated as doubtful : but the title is not 
treated as doubtful where there is a presumption in favour of the 
facts supporting the title (/«-), or where the objection amounts simply 
to a suspicion of bad faith, so that the presumption in favour of 
good faith may be invoked (n). 

94. The court has in certain cases compelled a purchaser to take 
a title depending on adverse possession (o) ; but he was not com- 
pelled to take a leap in the dark(p). In those cases, objections 
apparent oe the face of the title as shown were covered by the 
possession (q), 

95. Performance of a condition may have become impossible 
by reason of events subsequent to the contract (r). Again, matters 
subsequent to the making of the* contract may determine the 
existence of the contract on the ground of express or implied 

(i) Radford v. Willis (1871), 7 Ch. App. 7. 

(j) Alexander y. Mills {iS70),Q Ch. 124; Forsterv. Abraham {ISli), 
L. R. 17 Eq. 351 ; Osborne io Rowlett (1880), 13 Ch. D. 774 ; Re Thompson 
and MAVilliams' Contract, [1896] 1 I. R. 356 ; Re Carter and Kenderdine's 
Contract, [1897J 1 Ch. 776, C. A., overruling Re Briggs and Spicer, [1891] 
2 Ch. 1*27 ; compare Re Ilandman and Wilcox's Contract, [1902] 1 Ch. 
599, 609, C. A. ; Mogridge v. CUipp, [1892] 3 Ch. 382, C. A. 

{k) Lowes V. Lush (1808), 14 Vos. 547 (no creditor able to take advantage 
of act of bankruptcy) ; Freei^. llesse (1853), 4 De G. M. & G. 495, C. A. 
(absence of notice of incumbrance) ; Eyton v. Dicken (1817), 4 Price, 303 
^ ^Presumption from mere fact of possession) ; Re Ilandman and Wilcox's 
Contract, sapra (absence of notice) ; Re Doaglas and Rowell's Contract, 
11902] 2 Ch. 296 (complicated and ambiguous facts). The same principle 
is illustrated by the old rules as to a title depending on the invalidity of a 
voluntary settlement, as to which see the cases cited in title Frauddlent 
AND VOIDABEE CONVEYANCES, Vol. XV., p. 100, note [t). 

(i) Warde v. Dixon (1858), 28 L. .1. (cii.) 315. 

(m) Emery v. Qrocock (1831), Madd. tSz; G. 54 ; Barnwell v. Harris (1809), 
1 Taunt. 430 ; Prosser v. Watts (1821), Madd. & G. 59 ; Caustony. Macklew 
(1828), 2 Sim. 242 ; Magennis v. Fallon (1829), 2 Moll. 661. 

(n) Gaitell v. Carroll (1840), 4 Y. & C. (ex.) 228, criticising dicta in 

Jldrtley v. Smith (1819), Ruck, 368 ; M*Queen v. Farquhar (1805), 11 Ves. 
467 ; Green v. Pnlsford (1839), 2 Beav. 70 ; Grove v. Bastard (1848), 2 Pli. 
619 ; (1851), 1 De G. M. & G. 69 ; Be Huish's Charity (1870), L. R. 10 Eq. 
6 ; Alexander v. Mills, supra. Where title depends on a will, the absence 
of the heir and the fact that the will has not been proved against hiriyare 
not in themselves enough to prevent perforinanoh ; see Colton v. Wilson 
(1733)> 3 P. Wins. 190 ; Morrison v. Arnold (1813), 19 Ves. 670 ; Weddall 
V. Nixon (1853). 17 Beav. 160. • 

(o) Scott V. Nixon (1843), 3 Dr. & War. 388. 

{V) Re Nishet and Potts' Contract, [1905] 1 Clf. 391, 402 ; affirmed, [1906] 
1-Ch. 386, C. A. ; see title Sale of Land, Vol. XXV., p. 351, note {g). 

{q) Games v. Bonnor (1884), 64 L. J. (ch.) 617, C. A. ; Re Atkinson and 
Eorsell's Contrdci, [1912] 2 Ch. 1, C, A. ; and see, further, title Limitation 
OP Actions, Vol. XIX., jJp. 165, 156. 

(r) From such cases must be distinguished those in which no contract 
has ever come into existence by reason of mistake, the parties having con- 
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terms (a), such as destruction of the subjecrt-yiiaifter (t), subseqdQnfc 
illegality (ci), or non-existence of a state of . things In contemplation 
of which the parties mutually contracted so that the contract ia 
conditional thereon (6). On the other hand, the contract may be 
such that the subsequent events do not affect the valimtiy of the 
contract, which is absolute apart from them, or the ri^ht t(> specific 
performance ; thus, a contract for the sale of a house is not affected 
because, before completion, the house is burnt down (c), and the 
same principle applies to the purchase of an annuity (d) or of 
shares in a company which is wound up after the date of the con- 
tract but before completion ((»). Where the impossibility, though 
of a nature to affect the right to performance, relates to subsidiary 
matfers or merely to literal fulfilment, the court seeks to grant 
performance with compensation (/). Similarly, if after substantial 
performance by a plaintiff of his obligation it has, without any 
default on his part, become impossible for him to make complete 
performance, but he has altered his position by the previous 
performance, the court enforces performance by the other party ; 
but not if the plaintifl*’s position has not been altered by his actual 
performance (^z). 


tracted with reference to a state of things which at the date of the contract 
did not exist, so that the contract is thereby void ; see title Mistake, 
Vol. XXI., pp. 7, 8; and compare the similar rule at common law where 
specific goods are sold which at the date of the contract do not exist, the 
parties being ignorant ; see title Sale op Goods, Vol. XXV., p. 145. 
The parties may, however, have expressly contracted so as to exclude any 
such question {Hanks v. Pulling (1856), 6 E. & B. 669). 

(«) Compare Krell v. Henry^ [1903] 2 K. B. 740, 0. A. ; and, as to the 
whole question of such impossibility of performance, see title Contract, 
VoJ. VII., pp. 426 ei seq. l 

(0 Taylor v. Caldwell (1863), 3 B, & S. 826 ; Howell v. Coupland (1876), 
1 Q. B. D, 258, C. A. 

(а) Atkinson v. Ritchie (1809), 10 East, 530 ; Barker v. Hodgson (1814), 
3 M. & S. 267 ; Esposito v. Bowden (1855), 4 E. & B. 963 ; Baily v. Be 
Crespigny (1869), L. K. 4 Q. B, 180. 

(б) Krell v. Henry, supra ; Chandler v. Webster, [1904] 1 K. B. 493, 
C. A. ; Elliott v. Crutchley, [1906] A. C. 7 ; Herne Bay iSteam Boat Co. v. 
Hutton, [1903] 2 K. B. 683, C. A. 

(c) Harford v. Punier (1816), 1 Madd. 532, 538 (a good title must 
eventually bo made out); distinguish Counter Macpherson (1845), 5 
Moo. P. C. C 83, where the contract was conditional on completion of a 
warehouse, and the fire occurred before that was done. As to the general 
principle, see also Revell v. Hussey (1813), 2 Balh& B. 280, 287 ; Paine v. 
Metier (1801), 6 Ves. 349. As to the position as between vendor and 
purchaser in the case of loss by fire of property subject to a contract still 
in fieri, see titles Insurance, Vol. XVII., pp. 620, 621 ; Sale of Goods, 
VoLXXV., p. 224 ; Sale of Land, Vol. XXV., p. 369. 

(d) Mortimer y. Cappel {\1%2), 1 Bro. C. C. 156 ; Jackson v. Lever (1792), 
3 Bro. C. 0. 605. Pope v. Boots (1774), 1 Bro. Pari. Cas. 370, seems to have 
been decided on the ground of hardship As to the enforcement of 
agreements to grant rentcharges, see title Kentchaboes and Annuities, 
Vol. XXIV., p. 472. 

(e) As further illustrations of the same principle, see Carter v. Cartef 
(1733), Cas. temp. Talb. 271; Akhurst v. Jackson (1818), 1 Swan. 86; 
compare Coles v. Trecothick (1804), 9 Ves. 234, 246. 

if) Norris v. Jackson (1862), 3 Giff. 396 ; seepp. 99 et seq., post. 

ig) See Gilbert, History and Practice of Chancery, pp. 240 — 242, citing 
Faversham {Earl) v. Watson (1680), Cas. temp. Finch, 445; Medithv. 
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.Part III.— IDefences to Claim eoS Speoieio Performance. 

SuB^SliCT. — Ohligationa of Plaintiff, 

. 96 . In addition to conditions (/t), tho plaintiff must also show 
performance by him' of all terms of the contract which he has 
undertaken td perform, whether expressly or by implication (i), and 
which hff Qught to have performed at the date of the writ in the 
action. ‘This fule, however, only applies to terms which are 
essential and considerable (/c). The court does not bar a claim on 
the ground that the plaintiff has failed in literal performance, or 
is in default in some non-essential or unimportant term (/), though 
in such cases it may grant compensation ( 7 / 1 ). 

Where a condition or essential term ought to have been ner- 
formed by the plaintiff at the date of the writ, the court does not 
accept his undertaking to perform in lieu of performance, but 
dismisses the clain^ (?i). 

97 . If representations as to future acts have been made by the 
plaintiff, though not embodied in the contract as conditions or terms, 
and the contract has been concluded on the faith of them, he is 
not granted specific performance if, the representations have not 
been fulfilled (0). 


Wynn (1711), 1 Eq. Abr. 70; see also 1 Fonblanquo, Treatise of 
Equity, Book 1, c. 6, s. 3 ; Story, s. 772. 

{h) As to conditions, see pp. 52 et seq., ante, 

(i) Tildesley v. Clarkson (1862), 30 Beav. 419 ; distinguish Chappell v. 
Gregory 34 Beav. 260, where no such term was hold to be implied. 

{k) M^dlen v. Snowball (1861), 4 De G. F. & J, 143 ; Beeves Greenwich 
Tanning Co.^ Ltd, (1864), 2 Hem. & M. 54. 

(Z) Though the plaintiff might on that ground have failed in an action 
at law {Davis v. flone (1805), 3 Sob. & Lef. 341, 347 ; see Lord v. Stephens 
(1835), 1 Y. & C. (EX.) 222; Craven v. Tickell (1789), 1 Vcs. 60 (small 
deviation from agreed plan) ). Oxford v. Provand (1868), L. R, 2 P. 0. 135, 
ought, it seems, to be considered as jjmphasising the djstinctioii between 
essential and non-essential terms, 

(m) See pp. 99 et seq.^ post. 

(n) Williams v. Bmco (1882), 22 Ch. D. 441, C, A. ; compare Holmes v. 
Trench, [1898] U I. R. 319. 

( 0 ) Lamarey. Dixon (1873), L. R. 6 H. L. 414. This is so although tho 
representations do not coiistttuto a guarantee, and would not justify an 
action at law for their non-performance ; see Beaumont v. Dukes (1822), 
Jac. 422, where the vendor represented that he would improve tho 
access to the property; Myers v. Watson (1851), 1 Sim. (x. s.) 523, where 
the vendor represented thlit a church would be built. Where a plan 
is exhibited by the vendor at the' time of tho contract showing a con- 
templated arrangement of roads, the vendor is not entitled to change that 
arrangement so as to attract a different population, though the contract 
is silent on the point {Peacock v. Penson (1848), 11 Beav. 355 ; distinguish 
Whiiehouse v, Hugh, [1906] 2 Ch. 283, C. A., where there was express 
power to depart from the plan). But the exhibition of such a plan, if it 
18 not referred to in the formal contract, does not constitute a contractual 
obligation (ITcWoi’a Hospital {Feoffees) v. Gibson {\^\i), 2 Dow, 301, H. L. ; 
Squire V, Campbell (1836), 1 My. & Cr. 469 ; distinguish Nene Valley Drain- 
age^Commissioners v. Dunkley (1876), 4 Ch. D. 1, C. A., where the plan was 
held to be incorporated in the contract ; Be Lindsay and Border's Contract 
(1895), 72 L. T. 832 ; Gordq^ Camming v. Houldsworth, [1910] A. C. 637), 
and an exact performance of what appears on such a plan cannot be 
demanded {Nurse v. Seymour {Lord) (1851), 13 Beav. 264; Tucker v. 
Vowles, [1893] 1 Ch. 195, 208 ; Bandall v. Hall (1851), 4 De G. & Sra. 343). 
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98 . W^ere the plaintiff’s non-performance is of a separate And 
collateral contract, although relating to the same subject-matter 
and entered into simultaneously with the agreement which it is 
sought to enforce, it does not constitute a defwice (p) : thus, there 
may be independent {q) covenants in the same contract or deed, non- 
performance of one of which does not prevent enforcement of 
performance of the other (r). 

99 . Non-performance by the plaintiff cannot be relied on by 
the defendant where he has waived performance («), or where it has 
been caused by breach of contract or by prevention on the part of 
the defendant {t), 

100 . Not only must the plaintiff have performed, or been ready 
to perform, all terms and conditions performance of which 
was due before or at the date of the writ in the action, 
but he must be ready and willing to perform terms and con- 
ditions to be fulblled in future under the contract; thus, 
the commission of an act of bankruptcy by the plaintiff prevents 
him from enforcing a contract of sale, either as purchaser or 
vendor ; in the former case, because he may not bo able to pay 
the money (a), in the latter case, because he may not be capable 
of conveying the estate (?;). Similarly, a trustee in bankruptcy 
is unable to enforce a contract of the debtor involving 
onerous covenants, unless on ibe terms of the trustee assuming 


The rule as to plans applies similarly to private Acts of Parliament {North 
British Bail. Co, v. Tod (1846), 12 Cl. & Fin, 722, H. L. ; Beardmerv,* London 
and Nodh Western Rail, Co, (1849), 1 Mac. & G. 112 ; see title Comp ulsort 
Purchase of Land and Compensation, Vol. VI., pp. 22, 23), unless the 
plan is incorporated and referred to, whed effect must be given to it 
accordingly (A.-O. v. Tewheshury and Malvern Rail, Co. (1863), 1 ])o C. 
,1. & Sm. 423, C. A. ; Little v. Newport ^ Abergavennif and Uereford Rail. (Jo. 
(1852), 12 C. P. 752). 

ip) Phipps Y. Child {IS57), 3 T>tcw. 709 ; as to the cases where a contract 
is entered into in consideration of a collateral antecedent contract, compare 
title Deeds and Other Instruments, Vol. X., p. 447. 

{q) As to dependent and independent covenants generally, sec title 
Deeds and Other Instruments, Vol. X., pp. 489 et seq. 

(r) Green v. Low (1856), 22 Beav. 625 (contract for lease, and also for 
option to purchase, held independent) ; compare Raffety v. Schofield, 
[1897] 1 Ch. 937 ; Starkey v. BaHon, [1909] 1 Ch. 284 ; see also Gibson v. 
Ool<ifimifZ(1854), 5 DeG. M. &C. 767, C. A., reversing S. C. (1853), 18 Beav. 
584 ; distinguish Measures Brothers, Ltd. v. Measures, [1910] 2 Ch. 248, 
C. A. (interdependent covenants). Breach of an intended covenant in a 
lease may prevent a lessee obtaining a lease {Coatsworth v. Johnson (1886), 
55,L. J. (q. B.) 220, C. A.) ; see title Landlord and 1'enant, Vol. XVIIL, 
pp. 367, 640. , 

{s) Lamare v. Dij'on (1873), L. R. 6 H. L. 414 ; see Strong v. Stringer 
(1889), 61 L, T. 470 (accentanco of rent after breach of covenant)* 

(0 Hotham v. East India Co. (1787), 1 Term Rep. 638; Murrell v. 
Goodyear (1860), 1 De G.F. & J. 432, C. A. (purchaser preventing vendor 
from completing title) ; and see title Contract, Vol. VII., pp. 423, 436. 
(«) Franklin v. Brownlow {Lord) (1808), 14 Ves. 550. 

{b) Lowes V. Lush (1808), 14 Ves. 647; McNally v. Gradwell (1866), 
16 I. Ch. R. 512, So also where the act of J^ankruptcy by the vendor 
was committed after the contract was signed but before the date of com- 
pletion {Powell V. Marshall, Parkes & Co., [1899] 1 Q. B. 710, C. A.); 
836 title Sale of Land, Vol. XXV., pp. 383, 403. 
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personal liability for such covenants (c). Performance is enforced 
‘against a vendor’s trustee in bankruptcy (d), but not against the 
purchaser’s trustee (e). 

In the same way, a plaintiff, though he is not bankrupt and has 
not assigned his property for the benefit of his creditors, may be 
disentitled to performance on the ground that he is insolvent and 
unable to perform the obligations resting on him (/). If the 
contract has been assigned, the material insolvency in a case of 
this nature is that of the assignee, not that of the assignor (//). 

The felony of a plaintiff would also bar specific performance (h). 

Inability of a vendor to produce the deeds of the property may 
prevent him from enforcing the contract (i). ' 

Sect. 9 . — llepiuliation hy Plaintiff, 

101. It is ftbvious that a plaintiff who has expressly and in terms 
repudiated his obligations under the contract is debarred from 
claiming specific performance of the contract by the other party (A). 
The same principles apply where the plaintiff, though he has not in 
express terms refused to perform his {)art of the contract, has done 
acts which evince an intention no longer to be bound thereby, and 
which amount to a complete and total repudiation of everything 
which has to be done by him (1), Thus, where an employer has 
wrongfully dismissed his servant, he is not allowed to enforce against 
the servant, by specific performance or injunction, a restrictive 
covenant contained in the contract of employment (//i). 

~ - 

(c) Be Changeur, Ex parte Sutton (1814), 2 Rose, 86; Willhigham v. 
Joyce (1796), 3 Ves. 168; Powell v. Lloyd (1828), 2 Y. & J. 372; 
Weatherall v. Geering (1806), #12 Ves. 613; see title Bankruptcy and 
Insolvency, Vol. II, , p. 162, note {h), Wliere it is sought to enforce the 
eoveiiaut against the trustee, ho need only covenant to bind the pro- 
})eity, not himself personally {Stephens v. Ilotham (1855), 1 K. J. 571) ; 
and see title Landlord and Tenant, Vol. XVllI., p. 380. 

(d) Pearce v. Birstable's Trustee in Bankruptcy, [1901] 2 Ch. 122 ; Re 
Taylor, Ex parte Norvell, [1910] 1 K. B. 662, C. A. (where the purchaser 
was allowed to set off against the pui'chaso price a debt due to him by 
the bankrupt). 

(e) Holloway v. York (1877), 25 W. R. 627, This follows from the trustee’s 
right of disclaiming onerous contracts ; see title Bankruptcy and 
Insolvency, Vol. II., pp. 191 et seq, 

if) Crosbie v. Tooke (1833), 1 My. & K. 431 ; Price v. Assheion (1835), 
1 Y. & C. (ex.) 441 ; Neale MaAenzie (1837), 1 Keen, 474; Willingham 
V. Joyce (1796), 3 Ve.s. 168 ; M*Nally v. Gradwell (1866), 10 I. Ch. R. 512 ; 
compare Buckland v. Hall (1803), 8 Ves, 92. Tim above cases refer to, 
but do not decide, the effect of insolvency followed by affluence. 

ig) Ci'osbie v. Tooke, supra. * 

{h) Willingham v. Joyce, supra. As to actioms *by convicts, see title 

Prisons,. Vol. XXIII., p. 252, note (/!). 

(i) Bryant v. Busk (1827), 4 Russ. 1 . Secondary evidence may, however, 
supply the defect; see Moulton v. Edmonds (1859), 1 Do G. F. & J. 246 ; 
and title Sale of Land, Vol. XXV., p. 350. 

(Aj (’ornpare pp. 52 et seq., ante ; and the text, supra. 

{1) See titles Contract, Vol. VII., p. 423 ; Injunction, Vol. XVII., 
p. 247 ; and see Freeth v. Burr (1874), L. R. 9 C. P. 208, 213 ; Mersey Steel 
andiron Co. v. Naylor, Bcnslbn & Co. (1884), 9 App, Ca«i. 434. 

(w) See the cases cited in title Master and Servant, Vol. XX., p. 96, 
note (6); see also ibid., p. 110, note (g) ; and see titles Injunction, 
Vol. XVII., p. 247 ; Trade ^nd Trade Unions, p. 581, post. 
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Sbot. 10. — Acts hy Plaintiff Inconsistent with Contract. 

102 . Where a plaintiff claiming specific performance is not. 
merely in default under the contract, but has actually done acts in 
contravention of its terms, the court may refuse to enforce the 
contract in his favour ; thus, where a vendor, who has agreed to 
give immediate possession, retakes possession, he is not entitled to 
specific performance (n). Similarly, in the case of an agreement 
for a lease, where the lessee commits breaches of the terms of the 
agreement, such as waste (o), failure to insure or repair (p), or, if 
the agreement is for a sub-lease, knowingly commits acts which 
are* inconsistent with the covenants of the head lease (q), the 
contract is not enforced (r). So, also, a covenant to renew is not 
enforced where the lessee has been guilty of breaches of the 
expiring lease («). " ^ 

It has been said that such acts, to constitute a bar to specific 
performance, must be gross and wilful (f ) ; and in the case of leases 
they must, as a rule, be not only such as would work a forfeiture of 
the legal interest, but also such that the court would not relieve 
against the forfeiture (u). 


(n) Knatchhull v. Grueher (1815), 1 Madd. 153; (1817), 3 Mer. 124; 
compare Koyoa v. Paul (1858), 28 L. J. (CH.) 555 (vendor giving notice of 
intention to resell), explained in Laughton v. Port Erin Commissioners,. 
[1910] A. C. 565, P. C. ; Bedford and Cambridge Kail, Co, v. Stanley (1862),. 
2 John. & H. 746 (railway company agreeing to purchase land, theik 
resorting to compulsory powere : held, that such resort was inconsistent 
with the agreement and a bar to Iho company’s enforcing it) ; and see 
Blackett \, Bates (1865), 1 Ch. App. 117, where it wjis doubted whether 
proceedings to set aside an award would not be a bar to a subsequent 
claim to enforce it specifically. 

(o) See mil V. Barclay (1811), 18 Ves. 56, 63; Lewis v. Bond (1853), 
18 Beav. 85 ; Gregory v. Wilson (1852), 9 Hare, 683; and see title Land- 
lord AND Tenant, Vol. XVIII., p. 380. Apparently, a gross case of 
waste would have this result even in a case where the lease, if executed, 
would not have contained a proviso for re-entry {Gourlay v. Somerset 
{Duke) (1812), 1 Ves. & B, 68, 73). 

(p) Gregory v, Wilson, supra; Nunn v. Truscott (1849), 3 De G. & Sm. 
304. 

{q) Lewis v. Bond, supra, 

(r) In certain cases where breaches had been alleged, the court while 
granting specific performance ordered execution of the lease as at the date 
of the contract, the lessee undertaking to admit that the lease was executed 
on that date so that the question of the alleged breaches could be tried iu 
an action at law. Prdbably under the modern practice the court would 
dpcidethe whole case {Pain v. Coombs (1857), 1 De G. & J. 34, C. A. ; 
lAlUe V. Legh (1858), <3 De G. & J. 204, C. A. ; Kankin v. Lay (1860), 2 
De G. F. & J. 65; Poifntz v. Fortune (1859), 27 Beav. 393 ; Browne v. 
Sligo {Marquis) (1859), 10,1. Ch. R. 1 ; Carton v. Bury (1860), 10 I. Ch. R. 
387 ; Fry on Specific Performance, 6th ed., p. 479) ; but see M*llroy v. 
Traill, [1898] 1 I. R. 459. 

(fi) Thompson v. Guyon (1831), 5 Sim. 65 ; Greville v. Parker, [1910] 
A. C. 335, P. C. ; see title Landlord and Tenant, Vol. XVIII. , pp. 462, 
463. 

(<) Parker v. Taswell (1858), 2 De G. & J. ^69 ; Bare v. Burges (1857), 
6 W. R. 585. 

{u) As to relief against forfeiture, see title Landlord and Tenant, 
Vol. XVIII., pp. 539 et seq. 
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Specific performance is not refused where the wrongful acts have 
been waived (a), or are trifling in character (6), or, in tfie case of 
leases, such that the court would relieve against a forfeiture of the 
legal estate (c). 

Sect. 11 ,— Personal Incapacity of Defendant to Make or 
Perform the Contract, 

103. The legal incapacity of the defendant to bind himself by con- 
tract is a defence to an action for specific performance. What consti- 
tutes incapacity in various cases is discussed elsewhere (d), 

104. Even where the defendant was at the time of the contract 
possessed of legal capacity to contract, he may by supervening causes 
have become incapable in law of performing what he has contracted 
to do, and on this ground an action for specific performance will fail (<?). 

Sect. 12. — Performance hy Defendant Impossible by Reason 
of Circumstances, 

105. Impossibility of performance by the defendant is a 
defence to a claim for specific performance, even though the contract 
is unconditional both in terms and in intention (/), and even 


{a) See Gregory v. Wilson (1852), 0 Hare, 683; compare Mundy v. 
JolUffe (1839), 5 My. & Cr. 167 (failure to complain before action). 

(6) Besant v. Wood (1879), 12 Ch. D. 605 (separation deed); see Holmes 
V. Eastern Counties Hail. Co. (1857), 3 Jur. (t^. s.) 737 ; Walker v. Jeffreys 
(1842), 1 Hare, 341 ; Parker v. Taswell (1868), 2 Do (>. & J. 559; Norton 
V. Smart (1822), 1 Sim. & St. 66; Rare v. Burges (1867), 5 W. R. 585; 
Trant v. Dwyer (1828), 2 Bli. (n. s.) II, H. L. 

(c) Parker v. Taswellf sunra. As to relief against forfeiture, see titles 
Equity, Vol. XIII., pp. 163, 154 ; Landlord and Tenant, Vol. XVIII., 
pp. 639 et ssq. 

id) See, generally, title Contract, Vol. VII., pp. 341, 342 ; as to incapacity 
in Bpecified cases, see titles Alieiis, Vol. I., pp. 310, 311; Bankruptcy 
AND Insqlvenoy, Vol. II., p. 268 ; Companies, Vol. V., pp. 285 et seq., 
301, 302; Corporations, Vol. VIII., pp. 379, 385,386; Criminal Law 
AND Procedure, Vol. IX., p. 429; Husband and Wife, Vol. XVI., 
pp. 359eUegf. ; Infants and Children, Vol. XVII., pp. 63 et seg., 67, 73, 
74, 80 ;• Lunatics and Persons op Unsound Mind, Vol XIX., pp. 396 
et seq. As to enforcing ‘against corporations contracts not under seal 
when there has been part performance, see titles Corporations, Vol. VIII., 
pp. 385, 386; Local Government, Vol. XIX., p. 268; Wilson v. West 
Hartlepool Bail. Co. (1865), 2De G. J. & Sm. 476, 476, C. A.; Crook v. 
Seaford Corporation {\Sll),L. R. 10 Eq. 678; Marshall v. Queenborough 
Corporation (1823), 1 Sim. & St. 620; Hoare v. Kingsbury Urban Council, 
[1912] 2 Ch. 462 (where part performance was held not to prevent the 
application of the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 174). 

(e) For instance, a contract to convey land anay become incapable of 
performance through the contractor becoming insane and unable to 
execute a personal covenant for quiet enjoyment; see BePaganiiaPerson 
of Unsound Mind), Be PaganVs Trust, [1892] 1 Ch. 236, C. A., where, 
however, the court made a vesting order, .As to cases of contracting 
parties Incoming alien enemies, see titles Aliens, Vol. I., p. 310 ; Con- 
flict OP Laws, Vol. VI., p. 232, 233; bankrupts, see title Bankruptcy 
and Insolvency, Vol. II., pp. 60 et seq.; felons, see title Criminal Law 
AND Procedure, Vol. IX., p. 429. As to the vesting of a convict’s pro- 
perty, see ibid., pp. 429 et seq. ; title Prisons, Vol. XXIII., pp. 261 et seq. 

if) Columbine v. Chichester (1846), 2 Ph. 27 (claim against company for 
delivery of scrip certificates : dismissed on ground that there was no 
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OlfJliUJLiJlU iTJfiJtlJiUKMAJHUB. 




Sect. 12 . though the impossibility is due to the defendant’s own act ( 7 ). 
Perform- The timS at which such impossibility is to be judged is the proper 
ance by time for performance, not the date of the contract (h). 

Defendant If, however, the impossibility does not relate to the substance 
Impossible Qf contract, the court may order the defendant to perform it so 
of far as he can (i) and pay compensation for the part unperformed (k). 

s tance s, allegation that company had scrip to deliver) ; compare Green v. Smith 
Impossibility (1738), 1 Atk. 572, 673 ; Ferguson v. Wilson (1866), 2 Ch. App. 77 ; Smith 
not relating to ^^orris (1788), 2 Bro. C. C. 311 (covenant to work colliery); Denton v. 
substance. Stewart (1786), 1 Cox, Eq. Cas. 258 (sale by vendor to third person) ; 

Ilallett V. Middleton (1826), 1 Russ. 243 (claim for production of deeds not 
in defendant’s power) ; Ellis v. Colman, Bates and Busier (1868), 25 
Beav. 662 (contract by directors contrary to law) ; Wycombe Bail. Co. v. 
Donnington Hospital (1866), 1 Ch. App. 268 (contract by charitable body 
without necessary consents) ; Howell v. George (1816), 1 Madd. 1 (vendor 
of fee in fact only tenant for life) ; Beister v. Stutely (1858), 27 L. J. (cii.) 
156 (agreement for lease, refusal of existing lessee to surrender) ; Castle 
V. Wilkinson (1870), 6 Ch. App. 534 (refusal by wife to convey real estate, 
her separate property, under a contract by her and her husband ; claim 
for specific performance against husband dismissed). As to the earlier 
practice of decreeing against the husband that he obtain the wife’s 
consent or be committed, see Morris v. Stephenson, Stephenson v. Morris 
(1802), 7 Ves. 474; as to the later practice to refuse to interfere where 
the wife declined to consent, see Emery v. Wase (1803), 8 Ves. 505. 

{g) See Seawell v. TEctster (1859), 29 L. J. (CH.) 71, per Kindersley, V.-C., 
at p. 73. Where an action for damages is brought at law on a contract, the 
fact that performance has become impossible is only a defence if, by the 
express terms of the contract, or by reason of a term which is implied 
from the nature of the case as intended by the parties, supervening im- 
possibility constitutes an excuse for non-performance ; otherwise, not- 
withstanding the impossibility, the defendant is liable in damages ; see 
title Contract, Vol. VII., pp. 426 et seq. 

(h) For instance, if a man enters into a contract which at the time he 
is not able to perform, but afterwards becomes able to do so, he is bound 
to perform it ; thus, a person may contract to convey an estate on a. 
future day though he is not owner of the estate at the date of the contract, 
or similarly may contract to sell goods w'hich are not then his property ; 
such contracts would be enforced if the vendor has become possessed of 
the land or goods; see Holroyd v. Marshall (1862), 10 H. L. Cas. 191 ; 
Came v. Mitchell (1846), 10 Jur. 909; Browne v. Warner (1808), 14 Ves. 
409,412; titles SALE OF Goods, Vol. XXV., np. 144, 171; Sale of 
Land, Vol. XXV., p. 342; and as to the validity of such contracts at 
law, see De Medina v. Norman (1842), 9 M. & W. 820 ; Hibblewhite v. 
AB3Iorine (1839), 5 M. & W. 462 ; Cvddeey. Butter {1122), 5Yin. Abr. 538, 
pi. 21 (which appears inconsistent with the later authorities) ; and compare 
Clayton v. Newcastle (Duke) {IGS2), 2 Cas. in (Jh. 112. Similarly, where 
contracts dealing with property require parliamentary sanction for their 
performance, the court protects the property while the sanction is being 
obtained {Great Western Bail. Co. v. Birmingham and Oxford Junction Bail. 
Oo.*(1848), 2 Ph. 697 ; Hawkes v. Eastern Counties Bail. Co. (1852), 1 l)e 
G. M, & G. 737 ; Devenish v. Brown (1857), 2 Jur. (n. s.) 1043 ; Frederick v. 
Coxwell (1829), 3 Y. & J. 614). In Walker y. Barnes (1818), 3 Madd. 247, 
where an indemnity was to be secured on real estate, the court rejected 
the plea that the contractor had not sufficient realty, and ordered him to. 
purchase sufficient to enable him to give the security ; compare Carey v. 
Stafford (1726), 3 Swan. 427, n. 

(i) Errington v. Aynesly (1788), 2 Bro. C. C. 341 (contract to build a. 
bridge where foundations impossible : relief on building bridge on nearest 
possible site, and making compensation) ; compare Faxton v. Newton. 


(k) For note {k) see p. 63, post. 
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Similarly, if though the substance of a contract is legal involves 
elements of illegality, the court may model a contract so as m obviate 
the objection of illegality and order performance of the contract 
as so modelled (1), The same principle has also l^een applied when 
the specific performance of the contract literally would have been 
refused on grounds other than illegality (m), 

106 . Where a contract is in the alternative, the contractor 
having the option which alternative he will perform, and one 
alternative becomes impossible, different rules apply according fo 
the nature of the case (n ) : — 

(1) If at the date of the contract one alternative is impossible 
or void, the contractor must perform the other (o). 

(2) If both are possible at the date of the contract, but sub- 
sequently one aUbernative is rendered impossible by the act of 
God, it depends on the intention of the parties whether the 
contractor can be compelled to perform the other (p). 

(3) Where one alternative has been rendered impossible by the 
act of the contractee, the contractor is entirely absolved (q), 

(4) Where one alternative has been prevented by the act of a 
stranger, the contractor must perform the other (r). 


Sect. 12. 

Perform- 
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matter, 
Contracts in 
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native. 


(1854), 2 Sm. & G. 437 (apparently, a contract by a copyholder to grant a 
lease longer than the customary term ia enforceable by an order that he 
executes leases from time to time to complete the term) ; v. Dny 
(1749), 1 Yes. Sen. 218, per Lord Eldon, L.C,, at p. 224 (apparently, on the 
death of one tenant in common who has joined with the other tenant in a 
contract to convey an estate, the survivor may be ordered to convey a 
moiety on payment of one half of the purchase price) ; Barnes v. Wood 
(1869), L. R. 8 Eq. 424 (contract of husband to sell fee of wife’s land). 

(k) As to compensation, sy pp, 09 et seq.^ post, 

{1) As to illegality generally, ^e p. 36, ante. The substance of the con- 
tract must be legal; see Jenkins v. Green (No. 2) (1859), 27 Beav. 440 
(i/icumbent with statutory power to grant lease at quarterly rent, agreed 
to grant lease at rent payable half-ytarly : held, that the agreement as to 
rent was a substantial part of the contract, and the court refused to 
re-model the agreement so as to make the rent payable quarterly) : but 
where a lessee contracted to pay a sum for rent and also the tithe rent- 
charge, the court treated both sums as payable by way of rent, though it 
was unlawful to stipulate that a tenant should pay the tithe rentchargo 
{Carolan v. Brabazon (1846),* 3 Jo. & Lat. 200); compare Bettesworth 
V. 8t. PnuVs {Dean and Chapter) (1728), 1 Bro. Pari. Cas. 240; and see 
title Landlord and Tenant, Vol. XVIII., p. 476, note (a). 

(m) Frederick v. Coxwell (1829), 3 Y. & J. 614 (contract “to use best 
endeavours “ to procure fAct of Parliament re-modelled into contract to 
allow use of names for that purpose) ; compare Stanley v. Chester and 
Birkenhead Bail, Co, (1838), 3 My. &Cr. 773, with Qreenhalghy. Man- 
Chester and Birmingham Bail, Co, (1838), 3 My. & Cr. 784. 

(n) See Fry on Specific Performance, 6th ed., p. 494. 

(o) Com. Dig., tit. “Condition” (K. 2.); Wigley v. Blackwal (1600), ( 

Cro. Ehz. 780 ; Da Costa v. Davis (1798), 1 Bos. & 242 ; Simmonds v. 

Swaine (1809), 1 Taunt. 649; see title Contract, Vol. VII., p. 429. 

ip) Studholme v. Mandell (1697), 1 Ld. Raym. 279, commenting on 
Laughter^ 8 Case (1596), 6 Co. Rep. 21 b; see also Barkworth v. Young 
(1866), 4 Drew. 1, 24; Drummond v, Bolton {Duke) (1765), Say. 243; 
Jones Y. How (1860), 7 Hare, 267; title Contract, Vol. VIL,pp. 428, 429. 

(g) Com. Dig., tit. “Condition ” (K. 2.) ; Orenningham v. Bwer (1697), 
Cro. Ehz. 396, 639 ; Bassett v. Bassett (1677), 1 Mod. Rep. 264 ; S. C., 
sub nom. Basket v. Basket, 2 Mod. Rep. 200. 

(r) Compare Orenningham v. Ewer, supra, at p. 397, citing a cas© 

of 4 Hen. 7 (1488). • i ^ 
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(5) If the contractor has elected to perform one alternative, 
which thereafter becomes impossible, the contractor cannot be 
ordered to perform the other, though, as a rule, he is liable in 
damages («). 

Sect. 13 . — Hcscission or Variation of Contract, 

107. The fact that the contract has been rescinded is a bar to 
jany claim to enforce it (0. 

108. Such rescission may be by mutual consent (?(); for this 
pui^ose a parol agreement is sufficient even if the contract is 
by need (r) or is in writing (?c), and even though the contract is 
one coming within the Statute of Frauds (x). All that the court 
insists upon is clear and precise evidence of a mutual intention 
to determine and abandon the contract (^). Such evidence may be 
afforded by conduct (z), 

109. As regards variation as distinct from rescission, if the con- 
tract is such as by law is required to be in writing, parol evidence of 
an agreement to vary its terms cannot bo admitted (a) unless there 
has been part performance (6). But it seems clear on principle that, 
even in cases within the Statute of Frauds (c), if the new contract 


($) Brown v. Boyal Insurance Co. (1869), 1 E. & E. 853. 

(f) As to the rescission of contracts, see titles Contract, Vol. VII., 
pp. 421 et seq. ; Misrepresentation and Fraud, Vol. XX., pp. 737 eisea, ; 
^STAKE, Vol. XXL, p. 17. 

{u) Compare lliU v. Qomme (1839), 1 Beav. 540; affirmed, 5 My. & Cr. 
260 (specific performance refused though interest of third party, a boy of 
tender years, aficcted, the contract U^ing unexecuted and the boy’s 
position in life unaltered). 

(v) mil V. Oommct supra; Laneshorough { Lady ) v. Oclsliott (1720), 1 
Bro. Pari. Cas. 151 ; see title Contract, Vol. VIL, p. 423. 

(«J) Davis V. Symonds (1787), 1 Cox, Eq. Cas. 402 ; see v. Ttashleigh, 
[1904] 1 Ch. 634; Frice v. Dyer (1810), 17 Ves. 366; Bobinson v. Page 
(1826), 3 Russ. 114. As to parol rescission of a severable part, see 
Jordan v. Sawkins (1791), 1 Ves. 402, 404. 

(ic) 29 Car. 2, c. 3 ; see Goman v. Salisbury (1684), 1 Vern. 240; Inge v. 
Lippingwell (1772), 2 Dick. 469 ; Ex parte Ilchester {Earl) (1803), 7 Ves. 
348, 377 ; compure Backhouse v. Mohun (1736), 3 Swan. 434, n. ; Buck- 
house v. Crosby (1737), 2 Eq. Cas. Abr. 32. As to cases within the 
Statute of Frauds (29 Car. 2, c. 3), s. 4, see titles Contract, Vol. VIL, 
p. 361 ; Guarantee, Vol. XV., pp. 468 et seq. and see p. 28, ante. 

{y) Robinson v. Page, supra ; BuckKouse v. Crosby, supra ; Cardan v, 
Brabazon (1846), 3 Jo, & Lat. 200 ; Whittaker v. Fox (1865), 14 W. R. 192 ; 
Harrison v. Brown (1861), 14 W, R. 193, n. ; Clijford v, Kelly (1858), 7 
L Ch. R. 333 ; Carian y. Bury (1860), 10 1. Ch. R. 387, 400. 

{z) Carter v. Ely {Dean) (i836), 7 Sim. 211 ; Posse {Earl) v. Sterling 
(1816), 4 Dow, 442, H. As to conduct not amounting to rescission, 
but disentitling from insistence on specific performance, see Price v. 
Assheton {lS3i), 1 Y. & C. /ex.) 82 ; Price v. Dyer (1810), 17 Ves. 356. 

(a) Vezey v. Bashleigh, [1904] 1 Ch. 634; & Connor v. Spaight (1804), 
1 Sch. & llef. 306 ; Emmet v, Dewhurst (1851), 3 Mao. & G. 687 (^ree- 
ment to pay composition); Prices. Dyer, supra; Bohinson v. Page, 
supra. • 

{b) Legal v. Miller (1760), 2 Ves. Sen. 299 ; see Price v. Dyer, supra, 
at p. 364 ; see also p. 28, ante ; title Contract, Vol. VIL, p. 422. 

(c) 29 Car. 2, c. 3, s. 4 ; see p. 28, ante. 
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completely replaces the original one, it may be set up, even if made 
by parol only, as a defence to a claim for specific performance of the 
original contract on the ground that the latter has been rescinded 
by mutual consent ((i). 

110 . Thus, specific performance is refused where the contract has 
been rescinded by novation ; that is, where the parties have come to 
a fresh agreement which from its nature must be presumed to be in 
substitution for the former agreement (e). The fresh agreement 
must have been made for good consideration (/). 

Novation is also effected where the parties to the original contract 
agree to substitute for that contract a new contract between one, of 
them and a third party, with the effect of discharging the original 
contract {g)» 

111 . Where the contract is one which may bo validly made by 
parol, the new contract is not invalid, if by parol, merely because 
the original contract was in writing or under seal (h ) ; and in proper 
cases a new agreement may be inferred from the conduct of the 
parties (?)• 

112 . A form of rescission which has frequently come in ques- 
tion in suits for specific performance is rescission in exorcise of an 
express power under the contract ( j). In such cases, in order that 
the rescission may be effective, the exact limits of the power must 
be observed (/c). Such a power is not construed as giving an 


{(i) See*Fry on Specific Performance, 5th ed., p. 508 ; compare Woollam 
V. Hearn (1802), 7 Vcs. 211, where a defendant was permitted to set up 
by way of defence a parol variation of the written contract ; Williams v. 
Jones (1888), 36 W. R. 673; HmiHing v. Bunning (1822), 1 L. J. (o. s.) 
(cii.) 66 (contract of sale). 

(t, Moore v. Marrahle (1866), 1 Ch. App. 217; see title Contract, 
Vol. VU., pp. 423, 505 et seq. 

if) Hobson V. Goldins (1802), 7 Vea. 130. 

ig) Morton's Case (1873), L. R. 16 Eq. 104 (discharge of shareholder by 
company accepting tranafor to new shareholder; see title CoMPANps, 
Vol. V., pp. 688, 089) ; lie Kollman's Hailway^ Locomotive and Carriage 
Improvement Go., IJx parte Beresford (1850), 2 Mac. & G.197 ; Bhaw v. 
Fis/ter (1855), 5 Do G. M. & G. f)96 ; Hall v. Larer (1838), 3 Y. & C. (ex.) 
191 ; Stanley v. Chester and Birkenhead Hail. Go. (1838), 9 Sim. 264; on 
ap])eal, 3 My. & Cr. 773 (now company taking over obligations of former). 
Aa to dealings on the Stock Exchange, illustrating this principle, see title 
Stock Exchange, p. 242,* post ; as to novation generally, see title 
Contract, Vol. VII., pp. 505 et scq. 

(h) Const V. Harris (1824), 3\irn. & R. 496, per Lord Eldon, L.C., at 
p. 523 ; Geddes v. Wallace (1820), 2 Bli. 270, II. L. ; Jackson v. Sedgwick 
(1818), 1 Swan. 460; Smith v. Jeyes (1841), 4 Beav. 503; sec title 
Partnership, Vol. XXIL, p. 22. 

{i) Moore v. Marrahle, supra ; Clarke v. Moor§ (1844), 1 Jo. Lat. 723 
(mere abatement of rent not enough to show intention to change nature of 
tenancy ; the conduct must be sufliciently clear t« justify tlie inference); 
SCO title Landlord and Tenant, Vol. XVIIL, pp. 467, 550 ; compare 
Monro v. Taylor (1850), 8 Haro, 61 (mere suggestion of mutual concessions). 

(j) For a full discussion of such cases in contracts for the sale of land, 
see title S\le of Land, Vol. XXV., pp. 324 et seq. 

{k) For examples, see the cases cited in title Sale of Land, Vol. XXV., 
pp. 325, notes (c), {h), (1), 326, note (o). Such a power is not inconsis- 
tent with a clause for compensation {Fainter v. .Newby (1853), 11 Hare, 

. h.l. — xxvn. ' ' V 
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arbitrary^ or capricious right (^), and must be exercised before if has 
been waived (m). The party seeking to rescind may by his conduct ' 
lose the right to do so (/i). 

113 . A purchaser of land has a right of rescission where the 
vendor has sold property which he has no power to convey, or of 
which he has no power to compel the conveyance from others (o). 

114 . Where one party has by words or by conduct evinced an 
Intention no longer to be bound by the contract, the other party is 
entitled to treat the words or conduct as a repudiation or refusal to 
perform on the part of the former party, and to accept such repudia- 
tion (p). The contract is then as much determined as by rescission 
by consent, subject to the injured party’s right of action for 
damages (<2). The wrongdoing party’s conduct may be either a 
default going to the root of the contract (r), or acts rendering per- 
formance impossible («). In such cases neither party can claim 
specific performance (t). 


26 ; Nelthorpe v. Holgate (1844), 1 Coll. 203 ; Mawson v. Fletcher (1870), 
L. E. 10 Eq. 212 ; affirmed, 6 Cb. App. 91 ; Ashburner v. Sewellt [1891] 3 
Ch. 405), and may be exercised without notice of an intention to do so 
i^Duddell v. Simpson (1866), 2 Ch. App. 102 ; Be Dames and Wood (1885), 
29 Ch. D. 626, C. A.). 

(2) For examples, see Duddell v. Simpson, supra ; Be Dames and Wood, 
supra; Be Starr •Bowhett Building Society and Sibun's Contract (1889), 
42 Ch. D. 375, C. A. ; Be Jackson and Baden's Contract, [1906] 1 Ch. 412, 
€. A. ; Quinion v. Home, [1906] 1 Ch. 596 (which cases show that where 
a vendor has the power to rescind, if unwilling to comply with a pur- 
chaser’s objections, it is enough, if he acted in good faith, to show reasonable 
grounds of difficulty or expense) j con:Q)arfe WoolcoUv. Peggie (1889), 16 
App. Cas. 42, P. C. ; and see title Sale of Land, Vol. XXV., p. 326. 

(m) Tanner v. Smith (1840), 10 Sim. 410 (by election not to rescind) ; 
Morley v. Cook (1842), 2 Hare, 106 (by negotiating); Cutts v. Thodey 
(1842), 13 Sim. 206 (waiver of time); Hunter v. Daniel (1846), 4 Hare, 
420 (waiving forfeiture by receipt of payment due before accrual of right) ; 
see also Warwick v. Hooper (1850), 3 Mac. & G. 60 ; Langridge v. Payne 
(1862), 2 John. & H. 423. As to rescission ponding litigation, see title 
Sale of Land, Vol. XXV., p. 327. 

(n) Be Jackson and Roden's Contract, supra. 

(o) Bellamy v. Debenham, [1891] 1 Ch. 412, C. A. ; see pp. 10 et seq„ ante ; 
as to the exercise of this right, see title Sale op Land, Vol. XXV., 
pp. 402, 403. 

(p) A refusal may be given before performance is due {Hochster v. De la 
Tour (1853), 2 E. & B. 678 ; Frost v.' Knight (1872), L. E. 7 Exch. Ill, 
Ex. Ch. ; Freeth v. Burr (1874), L. E. 9 C. P. 208 ; Johnstone v. Milling 
(1886), 16 Q. B. D. 460, C. A.) ; see title Contract, Vol. VII., p. 438. 

{q) Compare Boston Deep Sea Fishing and Ice Co. v. Ansell (1888), 39 
Ch. D. 339, C. A., per Bowen, L.J., at p. 365. 

(r) Mersey Steel and Irpn Co. v. Naylor, Demon & Co. (1884), 9 App. Cas. 
434 ; Cornwall v. Henson, [1900] 2 Ch. 298, C. A., reversing S. C., [1899] 
2 Ch. 710. As to tlie effect of a party’s insolvency, see Be Edwards, Ex 
parte Chalmers (1873), 8 Ch. App. 289. 

(«) Planchi V. Colburn (1831), 8 Bing. 14; Panama and South Pacific 
Telegraph Co. v. India Rubber, Quita Percha and Telegraph Works Co. 
(1875), 10 Ch. App, 615 (by secret agreement with servant of other con- 
tracting party). As to acts rendering performano mpossible, see pp. 61 
et seq., ante. 

{i) See the cases cited imnote {s), supra. 
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116 . There is in certain cases a statutory power to /escind a 
contract on the bankruptcy of a party (a). 

Sect. 14 . — Lapse of Time, 

116 . Delay by a plaintiff in performing his part of the contract is 
a bar to his enforcing specific performance, provided that 

(1) time was in equity originally of the essence of the contract; or 

(2) was made so by subsequent notice ; or , 

(3) the delay has been so great as to be evidence of an abandon- 
ment of the contract. In any such case, however, delay has no 
such effect if it has been caused by the circumstances of the «ase 
or waived by the conduct of the parties (h), 

117 . Time is ir^ equity deemed to have been originally of the 
essence of the contract either by virtue of an express term to that 
effect or because such a term is to be implied from a considera- 
tion of the real intention of the parties inferred from the nature 
of the contract. The Court of Chancery, after some doubtful 
decisions (c*), adopted the opinion that a clear expression of intention 
to treat time as essential must receive effect (d); but the intention 
must be clearly expressed (e). If a party has stipulated that, as 
to certain provisions in his favour, time is to be of the essence of 
the contract, the court will primd facie hold time as essential in 
respect of other provisions which are against him (/). Even apart 


(а) Sec title Bankruptcy and Insolvency, Vol. II., pp. 194, 195. 

(б) As to time of performance generally, see title Contract, Vol. VII., 

pp. 412 et 8cq. ; see also titleSfEQyiTY, Vol. XIIL, pp. 168 et se^. / Limita- 
tion OP Actions, Vol. XIX., p. i44. At common law, a plaintiff would 
fail unless he could show strict compliance with stipulations as to time, or, 
if no express stipulation appeared, performance or willingness to perform 
conditions precedent within a reasonable time; see Noble y, Edwardes, 
Edwardes v. Noble (1877), 6 Ch. D. 378, C. A. But in equity, if such 
stipulations were to receive effect, it was necessary to show that time was 
of the essence of the contract ; see 8eton v. Slade, Hunter v. Seton (1802), 
7 Ves. 265. By the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (7), 
the rules of equity in this respect prevail in all courts; sec title Equity, 
Vol. XIIL, p. 154. • ^ , 

(c) Compare Oibson v. Patterson (1738), 1 Atk. 12 (as to which, see 
Lloyd V. ColleU (1793), 4 Bro. C. C. (Belt’s ed.) 469, n. (3) ) ; Gregson v. 
Riddle (1784), cited by Romilly, arguendo, 7 Ves. 208 ; MaJereth v. Marlar 
(1786), 1 Cox, Eq. Cas. 259; Seton y, Slade, HunUr v. Seton, supra, at 
p. 270; Hudson v. Bartram (1818), 3 Madd. 440. 

(d) Hudson v. Temple (1860), 29 Beav. 636 (liberty to rescind if purchase 
not completed by date specified); Baynham v. Guy's Hospital (1796), 

3 Ves. 296 (right of renewal of lease forfeited) ; Honeyman v. Marryai 
(1866), 21 Beav. 14 ; Barclay v. Messenger (1874), 43 L. J. (cu.) 449 (which 
shows that if time is originally of the essence, but is extended, the 
substituted time is also essential). 

(e) Merely specifying a date for performance fe not enough {Heame v. 
Tenant (1807), 13 Ves. 287 ; Roberts v. Berry (1862), 16 Beav. 31; 
affimed (1853), 3 De G. M. & G. 284, C. A. ; Parkin v. Thorold (1861), 2 
Sim. (N. s.) 1 ; Vernon v. Stephens (1722), 2 P. Wms. 66); and see title 
Sale OP Land, Vol. XXV., 1). 332. 

if) Seaton v. Mapp (1846), 2 Coll. 656, 664 (“the plaintiffs’ pro- 
position is that the purchaser shall be held by a cable, and the vendors 
by a skein of silk”); Upj^erton' y, Nicholson (1871), 6 Ch. App. 436 


Sect. 13. 
Rescission 
or Variation 
of Contract. 

Rescission on 
bankruptcy. 

Delay in 
performance 
as a bar to 
relief. 


When time 
originally of 
the essence of 
the contract. 
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Sect. U, 

Lapse of 
Time. 


Time not 
originally of 
the essence, 
but made so 
by notice. 


from an gxpress term, the court may infer an intention of the 
parties to treat time as essential by reason of the nature of the 
contract. Such an intention is inferred in the case of a contract in 
respect of a reversionary interest {g)y or contracts for the sale of 
land to be used directly for purposes of trade and commerce (/i), 
and, in particular, public-houses as going concerns (i), and of 
mines (A*), or contracts relating to things which are subject to fluc- 
tuations in value from time to time (/). A similar intention may 
be inferred from the surrounding circumstances in contemplation 
of which the contract is made, as, for example, the purchase of a 
house for immediate occupation as a residence (w) ; also where 
delay by one party would involve hardship to the other (n). 

118 . Even though time has not been originally of the essence 
of the contract, it may be made so by notice given by one party, 
provided that the other party has been guilty of such delay as can 
be regarded as gross, vexatious or unnecessary (o). Such notice 
must be clear and unequivocal (p). It may, it seems, be by 


f (where time was specified to bo of the essence in the case of the purchaser’s 

obligation, but not of the vendor’s) ; compare Be Todd and M^Fadden's 
Contract, [1908] 1 I. R. 213. 

ig) Newman v. Rogers (1793), 4 Bro. C. C. 391 ; Spurrier v. UancocJc 
(1799), 4 Ves. 667 ; compare Levy v. Stogdon, [1899] 1 Ch. 5, C. A. ; distin- 
guish Patrick V. Milner (1877), 2 C. P. D. 342 (special conditions). 

{li) Walker v. Jeffreys (1842), 1 Hare, 341 ; Coslake v. Till (1826), 1 Russ. 
376 ; Wright v. Howard (1823), 1 Sim. & St. 190 (mills) ; Dyas v. Rooney 
(1890), 27 L. R. Ir. 4, C. A. (pasture land for stocking). 

(i) Cowles V. Oale (1871), 7 Ch. App. 12 ; compare Tadcaster Tower 
Brewery Co. v. Wilson, [1897] 1 Ch. 705, per Romer, J., at p. 711 ; Dayv. 
Luhke (1868), L. R. 6 Eq. 336 ; Claydon i.Qreen (1868), L. R. 3 C. P.611 ; 
Seaton v. Mapp (1846), 2 Coll. 666. 

{k) Parker v. Frith (1819), 1 Sim. & St. 199, n. ; City of London v. 
Mitford (1807), 14 Ves. 68; Walker v. Jeffreys (1842), 1 Hare, 341; 
Alloway v, Braine (1859), 26 Beav. 576 ; Eads v. Williams (1864), 4 De G. 
M.&G. 674; Clegg y. Edmondson (1867), 8 De G. M. & G. 787, C. A.; 
JluxhamY. Llewellyn (1873), 21 W. R. 570, 766 ; Qlashrook y. Richard- 
son (1874), 23 W. R. 61 ; Nicholson y. Smith (1882), 22 Ch. D. 640; see 
title Mines, Minerals, and Quarries, Vol. XX., p. 648. 

{1) Withy V. Cottle (1823), Turn. & R. 78 (annuities) ; Doloret-Y. Roths- 
child (182^, 1 Sim. & St. 690 (Government stock) ; Pollard v. Clayton 
(1865), 1 K. & J. 462 (coal) ; Payne v. Banner (1846), 16 L. J. (CH.) 227 
(contract relating to patents). Similarly in contracts relating to shares ; 
see Sparks v, Liverpool Watei'works Co. (1807),^! 3 Ves. 428 ; Campbell v. 
London and Brighton Rail. Co. (1846)i, 6 Hare, 619; Re Schwahacher, 
Stern v. Schwahacher, Korifschoner's Claim (1908), 98 L. T. 127, 129. 
Where no time is fixed, the obligation is to deliver in a reasonable time 
{De Waal v. Adler (1886), 12 App. Cas. 141, P. C.) ; see title Companies, 
Vol. V., p. 697. 

(m) Seaton v. Mapp, supra; Tilley v. Thomas (1867), 3 Ch. App. 61; 
but this inference may be excluded by the conditions of the contract ; see 
Webb V. Hughes (1870), L. R. 10 Eq. 281. 

(n) Carter v, Ely {Dean and Chapter) (1835), 7 Sim. 211; Coslake v. 
Till, supra; Roberts v. Berry (1863), 3 De G. M. & G. 284, C. A. ; Green 
V. Sevin {ISBO), 13 Ch. D. 689; see title Sale op Land, Vol. XXV., 
pp. 332, 333. 

(o) Taylor Y. Brown (1839), 2 Beav. 180; KingY. Wilson {IM^), 6 Beav. 
124 ; Pegg v. Wisden (1862), 16 Beav. 239 ; Green v. Sevin, supra ; Compton 
V. Bagley, [1892] 1 Ch. 313. 

(p) Reynolds v. Nelson (1821), Madd. & G. 18. The notice should require 
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parol (q). II; must limit a time within which the party tn default Sect. 14 . 
must perform his obligation, and, if the notice so given fixes a time Lapse of 
which in all the circumstances is reasonable, the time so fixed Time, 
becomes engrafted into the essence of the contract (r). 

119. Where time is not originally of the essence of the contract, Delay such as 
and lias not been made so by due notice, delay by a party in per- 
forming his part of the contract, or in commencing or prosecuting abandonment, 
the enforcement of his rights, may constitute such laches or acquies- 
cence as will debar him from obtaining specific performance (s). 

The extent of delay which has this effect varies with circumstances, 
but as a rule must be capable of being construed as amounting to 
an abandonment of the contract {t), A much shorter period of 
delay, however, suffices if it is delay in declaring an option or 
exercising any other unilateral right (a) ; and if the other party 
has already given notice that he does not intend to perform the 
contract, the party aggrieved must take proceedings promptly if he 
desires to obtain specific performance (h). 


completion by the date named, and state that in default the contract 
will be rescinded {Ilatten v. Eussell (1888), 38 Ch. D. 334, 346). 

{q) Nokes v. Kilmorcy {Lord) (1847), 1 l)e G. & Sm. 444. 

(r) On the question of reasonableness, see King v. Tf iZson (1843), 6 
Beav. 124; Crawford v. Toogood (1879), 13 Ch. D. 153 ; Pegg v. Wisden 
(1852), 16 Beav. 239 ; Parkin v. Thorold (1851), 2 Sim. (n. s.) 1 ; WelU v. 
Maxwell (No. 1) (1863), 32 Beav. 408 ; affirmed 9 Jur. (n. s.) 1021 ; Nott 
V. Riccard (1856), 22 Beav, 307 (shortness of notice justified by previous 
refusal 'of party in default). Where the nature of the contract involves 
expedition, a notice that would in other cases be unreasonably short 
may suflico {Macbryde v. Weekes (1850), 22 Beav. 533 (contract to grant 
mining lease, one month’s %iotice good); Compton v. Bagleyt [1892] 1 
Ch. 313 (purchase of farm for purchaser’s personal occupation; fourteen 
days’ notice enough) ). A notice conditionally waived revives on failure 
of the condition [Stewart v. Smith {IS2A), 6 Hare, 222, n.). 

(.^') Rich V. Gale (1871), 24 L. T. 745 ; Moore v. Blake (1808), 1 Ball & B. 
62; Lloyd v. Cbllett (1793), 4 Bro. C. C. 489; Fordyce v. Ford (1794), 

4 Bro. C. C. 494; Harrington v. Wheeler (1799), 4 Yes. 686; Eads v. 
Williams (1854), 4 De C. M. & G. 674, per Lord Cranworth, L.C., at 
p. 691. As to laches, generally, see title Equity, Vol. XIII., pp. 168 
et seq. ’ 

(t) Hertford (Marquis) v. Boore (1801), 5 Yes. 719 (fourteen months 
delay not enough) ; Eads v. Williams, supra (lease of coal mines ; three and 
a half years’ delay a bar) ; Southcomb v. Exeter (Bishop) (1847), 6 Hare, 
213 (eighteen months’ dilay a bar); see Stuart (Lord James) v. London 
and North Western Rail. Co. (1852), 1 De G. M. & G. 721, C. A. ; Moore y, 
Marrable (1866), 1 Ch. App. 217. 

(a) Brooke v. Qarrod (1857), 3 K. & J. 608 ; Ranelagh (Lord) v. Melton 
(1864), 2 Drew. & Sm. 278 ; Weston v. Collins (1865), 13 W. R. 510 ; com- 
pare Austin v. Tawney (1867), 2 Ch. App. 143 ; Nicholson v. Smith (1882), 
22 Ch.. D. 640 ; Damley (Lord) v. London, Chatham, and Dover Rail. Co. 
(1862), 1 De G. J. & Sm. 204, C. A. ; S. C. (f865), 3 De G. J. & Sm. 24, 
C. A. ; S. C. (1867), L. R. 2 II. L. 43; and see .titles Equity, Yol. XIII., 
pp. 152, 153; Landlord and Tenant, Yol. XYlII.,p. 391. The rulodoes 
not apply if no time is fixed originally (Moss v. Barton (1866), L. R. 1 Eq. 
474 ; Buckland v. Papillon (1866), 2 Ch. App. 67 ; Re Adams and Kensing- 
ton Vestry (1883), 24 Ch. D. 199; affirmed (1884), 27 Ch. D. 304, C. A.). 

(b) Heaphy v. Hill (1824), 2 Sim. & St. 29; Watson v. Reid (1830), 
1 Rusa. & M. 236; Huxham v. Llewellyn (1873), 21 W. R. 570, 766 ; 
Parkin v. Thorold (1852), 16 Beav. 59, 73 : Lehmann v. McArthur (1868), 

5 Ch. App. 496. . 
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SKCT. 14. 120. Such delay as has been under consideration does not, how- 

Lapse of ever, bar a claim to specific performance if the plaintiff has been in 
Tto. substantial possession of the benefits under the contract, and is 
When delay Hierely claiming the completion of the legal estate (c), or if the delay 
ia no bar to is due to negotiations between the parties on the question in dis- 
reiief. pute(d), nor can the benefit of delay be claimed by the party 

causing it by reason of improper objections taken by him(^). 

Waiver. The objection of delay is waived if, after such a lapse of time as 

i^ould entitle a party to object on that ground to specific perform- 
ance, the party so entitled proceeds to deal with the other party 
regardless of the delay (/) ; but the party so entitled is not held to 
have waived the objection unless he acted with full knowledge of 
the facts (^). 


Part IV.— Particular Contracts. 

• Sect. 1 . — Contingent and Expectant Interests. 

Enforcement 121. The court enforces a contract to convey a contingent 
reiatinrto^^ or expectant interest (/t), provided that there is valuable considera- 
contingent the contract, but a voluntary contract, even under seal, 

and expectant to convey such interest is not enforced (i). As illustrations of the 
Interests. ^ 


(c) Clarke v. Moore (1844), 1 Jo. & Lat. 723 (tenant in possession under 
agreement : delay no bar to claiming specific performance of agreement to 
accept lease) ; Burke v. Smyth (1846), 3^Jo.^ Lat. 193 ; Sharp v. Milligan 
(1866), 22 Beav. 606; Shepheardy. Walker (1875), L. R. 20 Eq. 659. fiut 
such possession must purport to be under the contract and be recognised 
as such {Mills v. Haywood (1877), 6 Ch. D. 196, C. A. ; compare Lamare 
V. Dixon (1873), L. R. 6 H. L. 4 H*" (objections by intending lessee not 
waived by continuing in possession and paying rent under protest) ). The 
mere leaving a deposit does not constitute acquiescence on the part of a 
purchaser {Watson v. Beid (1830), 1 Russ. & M. 236). 

{d) Souihcomh v. Exeter {Bishop) (1845), 6 Haro, 213; McMurray y, 
Spicer (1868), L R. 6 Eq. 527 ; Oee v. Pearse (1848), 2 De G. &Sm. 326. 

(e) Monro v. Taylor (1862), 3 Mac. & G. 713 ; Morse v. Merest (1821), 
Madd. & G. 26 ; Shrewsbury and Birmingham Rail, Co. v. London and 
North Western Rail. Co. (1850), 2 Mac. & G. 324. 

(/) King v. Wilson (1843), 6 Beav. 124; fieton v. Slade. Hunter y. 
Seton (1802), 7 Ves. 266 (examining abstract after time expired); compare 
Pincke v. Curteis (1793), 4 Bro. C. C. 329 ; Hipwell v. Knight (1835), 1 
Y. & C. (EX.) 401 ; Pegg v. Wisden (1862), 16 Beav. 239 ; Hudson v. 
Bariram (1818), 3 Madd. 440 (waiver by accepting payment after forfeiture 
by non-payment) ; Be*^ Eastern Counties Railway Act, Ex parte Gardner 
(1841), 4 y, & C. (EX.) 603 ; Webb v. Hughes (i870), L. R. 10 ^q. 281 ; 
see title Sale of Land, Tol. XXV., p. 402, note (a). Other instances 
of waiver by conduct are : Cults v. Thodey (1842), 13 Sim. 206 ; Eads v. 
Williams (1864), 4 De G. M. & G. 674 ; Boehmy. Wood (1820), 1 Jac. & W. 
419, 420 ; but see Barclay v. Messenger (1874), 43 L. J. (ch.) 449 (no waiver 
of time of payment by giving possession before sucli time). 

{g) Damlev {Lord) v. London, Chatham, and Dover Rail. Co. (1862)y \ 
De G. J. & Sm. 204, C. A.; see title Equity,* Vol. XIII., pp. 166, 166. 
{h) Alexander v. Wellington {Duke) (1831), 2 Russ. & M. 35. 

(t) Re EUenborough, Towry Law v. Bume, [1903] 1 Ch. 697, following 
Meek v. Kettlewell (1842), 1 Ilare, 464 ; compare Tilt, Lampety. Kennedy 
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enforcement of such contracts, reference may be made to the cases 
of specific performance of a covenant to settle after-acqifired pro- 
perty (k)y of a covenant to settle an estate in which the covenantor 
has merely an expectancy (i), of a contract between two parties for 
the equal division of what property should come to either of them 
under a will not actually made at the time (w), of a covenant to 
charge an annuity on a similar expectancy (w), or of a contract 
as to the ultimate division of a lunatic’s property (o). The court 
may withhold its assistance in such cases should it deem ^t 
inequitable to enforce the agreement (p). 

Sect. 2. — Separation Deeds » • 

122. Specific performance of an executory agreement for present 
separation {q) between husband and wife (a) may be granted by the 
court, provided that there is a binding contract (h) for valuable 
consideration (c), and provided that such contract neither contains 
provisions which are void as being against public policy (d), nor is 
objectionable on the ground of duress or other like ground (e). 


(1896), 74 L. T. 163. As to the necessity of consideration, compare 
Tailby y. Official Beceiver {lSSS)f 13 App. Cas. 623. 

{k)Lewi8 V. Madocks (1803), 8 Ves. 150; Ee Clarke, Coomhe v. Carter 
(1887), 36 Ch. D. 348, 362, 356, C. A.; Ee Turcan (1888), 40 Ch. D. 6, 
C. A, ; Ee Eds, Ex j>arie Clough, [1904] 2 K. B. 769, 781, C. A. As to 
such covenants, see title Settlements, Vol. XXV., pp. 648 et scq, 

{1) l^iseman v. Eoper (1846), 1 Rep. Ch. 84 [168]. 

(m) Beckley v. Newland {112Z), 2 P. Wms. 182; see Hobson v. Trevor 
(1723), 2 P. Wms. 191 ; Wright y. Wright {1160), 1 Ves. Sen. 409 ; Wethered 
y. Wethered {l^2S), 2 Sim. 18?; IPydey. White (1832), 5 Sim. 524 ; Houghton 
v.Xe€« (1654), 3 W. R. 136. 

(n) Lyde v. Mynn (1833), 1 My. & K. 683 ; compare Flower v. Buller 

(1880), 16 Ch. D. 666. • 

(o) Persse v. T\ersse (1840), 7 Cl. & Fin. 279, H. L. 

(p) Morse v. Faulkner (1792), 3 Swan. 429, n. ; Eyan y. Daniel (1841), 
1 Y. & C. Ch. Cas. 60. 

(g) As to contracts for separation between husband and wife, see, 
generally., title Husband and Wife, Vol. XVI., pp. 439 et sea. 

(o) The jurisdiction of the court in this respect was established in Wilson 
V. Wilson (1848), 1 H. L. Cas. 638; see also Gibbs v. Harding (1870), 6 
Ch. App. 336 (deed of separation) ; Evershed v. Evershed (1882), 46 L. T. 
690 (agreement to compromise). 

(6) Which may be verbal {McGregor v. McGregor (1888), 21 Q. B. D. 
424, C. A. ; Sweet v. Sweet, [1896] 1 Q. B. 12) ; compare title Husband 
AND Wife, Vol. XVI., p. 441. 

(c) As to what constitutes consideration in such cases, see title Husband 
AND Wife, Vol. XVI., pp. 443, 444. 

(d) For instance, as to custody of children, as to which see now Custody 
of Infants Act, 1873 (36 & .37 Viet. o. 12),, s. 2 ; title Infants and 
Children, Vol. XVII., pp. 106, 107; compare Befiont v. Wood (1879), 12 
Ch. D. 606 ; Part v. Hart {mi), 18 Ch. D. 670„ In Vansittart v. Vansittart 
(1868), 4 J. & K. 62 ; ajQSrmed on appeal, 2 Dc G. & J. 249, it was held 
that, where the agreement was executory, the presence of any unlawful 
stipulation would be a bar to a decree, whereas in Hamilton y. Hector 
(1872), L. R. 13Eq. 511, v^here the suit was on a deed, relief byinjunction 
was granted in respect of covenants which were valid, irrespective of void 
covenants also contained in the deed. 

(e) See title Husband and Wife, Yol. XVI., p. 442. 
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Sect. 3. 
Arbitration 
and Awards. 

Agreements 
to refer. 


Awards. 


^ Sect. 3. — Ai'hitration and Awards (/). 

123. The court does not enforce the specific performance of 
agreements to refer to arbitration {g). An indirect method of 
enforcing performance of such an agreement is, however, pro- 
vided by the Arbitration Act, 1889 (/t), which gives the court 
discretion to stay an action in respect of any dispute which 
the parties have by written submission agreed to refer to 
arbitration (i). 

124. The performance of an award, however, may be specifically 
enforced by the judgment of the court, if that which is ordered by 
the'award is a matter which, if the subject of an agreement, would 
have been proper for specific performance (/:), and, where a reference 
has been ordered by the court, the award may he enforced before 
it has been made a rule of court (1). Where an action is brought 
for the specific performance of an award, the defendant may raise 
such grounds of defence as would be available on general principles 
in resisting such an action ; thus, he may object that the award 
is invalid in law (??i),or is uncertain (?i), or is in excess of the arbi- 
trator’s authority (o), or does not fully deal with the matters sub- 
mitted (j;), or that the agreement of submission, because of unfair- 
ness, unreasonableness or other like grounds, is not such as the court 


(/) See, generally, title Arbitration, Vol. I., pp. 437 et seg, 

Ig) Street v. liigby (1802), 6 Ves. 815 ; Oourlay v. Somerset {Duke) (1816), 
19 Vefl. 429 ; Agar v. Macklew (1825), 2 Sim. & St. 418 ; Gervais v. JiJdwards 
(1842), 2 i)r. & War. 80; South Wales Kail. Co. v. Wylhes (1854), 
6 De G. M. & G. 880, C. A.; ace Clay v. Bufford {im), 8 Hare, 281 
(partnership). Compare, as to the similar rnli^ .with reference to valuations, 
Wilks V. Davis (1817), 3 Mer. 607 ; Dhrbey v. Whitaker (1857), 4 Drew. 
134 ; Vickers v. Vickers (1867), L. 11. 4 Eq. 629. 

(h) 52 & 53 Viet. c. 49. 

(i) Ibid., 8. 4 ; see, further, title Arbitration, Vol. I., pp. 451 et seq. ; 
see also Cheslyn v. Dolby (1836), 2 Y. & C. (ex.) 170, as illustrating how 
refusal to perform an agreement to refer may raise an equity to which the 
court will give effect. 

{k) Norton v. Mascall (1687), 2 Vern. 24; Hall v. Hardy (1733), 3 
P. Wins. 187 ; Walters v. Morgan (1792), 2 Cox, Eq. Cas. 369 ;• Wood v. 
Griffith (1818), 1 Swan. 43 ; Reignolds v. Latham (1579), Cary, 161 ; Barker 
V. Barker (1577), Cary, 80. As to the necessity lor notice of award before 
specific performance will be decreed, see Wakefield v. Hawson (1577), 
Cary, 91 ; compare Thompson v, Noel (1738), 1 Atk. 60, 62. in Blackett v. 
Bates (1865), 1 Ch. App. 117, specific . performance was refused on the 
ground that the order would have involved the enforcing of con- 
tinuous performance; see p. 8, ante. As to the effect of part per- 
formance of an award, see Norton v. Mascall, supra; compare Webster v. 
Bishop (1703), 1 Eq. Cao. Abr. 61 (award under rule of court). As to the 
methods of enforcing an award generally, see title Arbitration, Vol. I., 
I)p. 473 et seq. n 

{1) Wood v. Taunton (1849), 11 Beav. 449. 

(m) Blundell v. Brettargh (1810), 17 Vos. 232, not following Norton v. 
Mascall, supra. As to various grounds of invalidity, see title Arbitra- 
tion, Vol. I., pp. 468 et seq., 478 ei scq. An invalidity may bo waived 
{Hawksworth v. Brammall (1840), 5 My. & Cr. 281). 

(n) W'^akefield v. Llanelly Railway and Dock Oo. (1865), 3 Do G. J. & Sra. 

(o) Nickels v. Hancock (1855), 7 De G. M. & G. 300, C. A. 

(p) Ibid. 
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would enforce {q). It would seem that a party cannot claim specific 
performance of an award after taking proceedings to set it aside (r). 

Sect. 4. — Money and Shares. 

125. As regards money, specific performance is not ordered of a 
contract to pay money (s), or of a contract to make or take a loan of 
money, whether the loan is to be on security or not (0- 

Specific performance may, however, be ordered of a contract 
with a company to take and pay for debentures {a ) ; and where *a 
company borrows money, agreeing to give debentures as security, 
the lender is in equity entitled to the debentures (b). So, wjiere 
money has been previously advanced, specific performance is 
ordered of an agreement by the borrower to execute a mortgage (c). 

126. As regards shares, it has already been shown that it is 
the rule of the court to grant specific performance of contracts 
to take shares in companies (d). Where contracts are made for 
the purchase of shares, not by way of allotment from the company, 
but between an existing shareholder.and an intending shareholder 
by purchase from the former by the latter, certain special rules 
apply in such cases of specific performance, partly from the nature 
of the property sold, but principally by reason of the practice of 
the London Stock Exchange, if, as is generally the case, the contract 
is made subject to its rules (e). 

In general and apart from the exigencies of the Stock Exchange, 
where judgment is given in a seller’s action for specific perforjnance 
of a c(ftitract of this nature, it is directed that the plaintiff and 
all proper parties do execute a proper deed of transfer and that the 
defendant do concur in the ^teps necessary for registration, and 
further, if the plaintiff is the seller, he is granted an indemnity 
against liabilities for calls attaching to the shares after the purchaser 
became owner in equity (/). • 


(g) Nickels w. Hancock (1856), 7 Do G. M. & G, 300, C. A. Distinguish 
the unreasonableness of the award itself, if not involving invalidity, as 
to which SCO Wood v. Griffith (1818), 1 Swan. 43 (the parties, having 
chosen their tribunal, must stand by its decision). 

(r) Blackett v. Bates (1866),’ 1 Ch. App. 117. As to the doubtful juris- 
diction regarding an award, confirmed by a decree of the court, in the case 
of a charity, see A.-G. v. Glmetifs (1823), Turn. & R. 68 (renewal of lease), 
(fi) Crampton v. 7orna J^ail. Co. (1872), 7 Ch. App. 562. 

(f) See the cases cited in title Mortgage, Vol. XXI., p. 75, note (5). As 
to loans of money generally, see title Money and Money-Lending, 
Vol. XXL, pp. 60 et seq. 

(o) Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), s. 105 ; 
eee title Companies, Vol, V., p. 362. 

{b) Ee Queensland Land and Coal Co., Davis v. Martin, [1894] 3 Ch. 181 ; 
Peggey. Neath and District Tramways Co., Did., [1898] 1 Ch. 183; see 
title Companies, Vol. V., p. 362, note {h). 

(c) Ashton v. Corrigan (1871), L. R. 13 Eq* 76; Hermann v. Hodges 
(1873), L. R. 16 Eq. 18 ; see title Mortgage, Vol. XXL, p. 75. 

(d) See p. 14, ante ; title Companies, Vol. V., p. 184. As to time being 
of the essence of the contract, see pp. 67 ei seq., ante. 

(e) Bee, further, title S-Ack Exchange, pp. 253, 264, post. 

if) IVr the form of judgment, seo Evans v. Wood (1867), L. R. 6 Eq. 9; 
Paine v. Hutchinson (1868), 3 Ch. App. 388 ; see also Sheppard v. Murphy 
<1867), II. R.Eq. 490; S.C.(1868), 2 I. R. Eq. 644; approved mGrisseU v. 
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Sect. 4. 
Money and 
Shares. 

Practice of 
London 
Stock 
Exchange. 


127. Under the practice of the London Stock Exchange, on a sale 
on the Slock Exchange, the jobber who has made the contract 
of purchase is entitled to pass to the selling broker the name 
of the ultimate purchaser, who is to complete the contract (</). 
This rule is important as determining against whom the action for 
specific performance is to be brought. It is clear that the original 
purchaser, the jobber, by passing such a name becomes released 
from his original liability on the contract, and the person whose 
name is passed, becoming the ultimate purchaser, becomes liable 
for performance of the contract (/i), and the action is properly 
brought against him. The following conditions, however, must have 
been fulfilled : (1) the person whose name is so passed must be 
capable of contracting (i) ; (2) he must have authorised the passing 
of his name(^); (8) he must be a person to whom no reason- 
able objection can be taken (1), It is immaterial whether such 
person is a sub-vendee so long as the above conditions are 
fulfilled (m). The new or substituted contract which binds such 
person comes into existence, it seems, when the seller accepts him 
by delivering the transfer on payment of the price (ii). The person 
whose name is ultimately passed may be the last of a series of 
intermediate purchasers starting from the original purchaser ; the 
contract cannot be enforced against these intermediate purcliasers, 
nor has the seller any equitable right against them, but only 
against the person whose name is finally passed and accepted (o). 
Where, however, the original contract has contained a provision by 
the original purchaser guaranteeing that registration under the sale 
will duly take place, the original purchaser remains liable for 
specific performance and indemnity unless and until the registration 
is duly effected by the ultimate purchase* (;)). 


Bristowe (1868), L. R. 4 C. P. 36, Ex. Ch.; and see 3 Seton, Judgments 
and Orders, 7th ed., pp. 2209. • 

ig) For a statement as to this practice, see NicJcalh v. Merry (1876), 
L. R. 7 H. L. 630 ; compare He Blumhly, Ex parte Grant (1880), 13 Ch. D. 
667, C. A. ; and see title Stock Exchange, pp. 239 et seq., post 

{h) The purchase by the jobber or original purchaser is a contract from 
which he may be discharged either by performance, or by passing the name 
of a nominee, on whom the liability then rests. 

(i) Thus, the name of an infant does not serve {Nickalhv. Merry, supra ; 
affirming Merry v. NickalU (1872), 7 Ch. App. 733, which reversed the 
decision of Bacon, V.-C., and overruled jBewrjie v. Morris (1872), L. R 
13 Eq. 203 ; Heritage v. Paine (1876), 2 Ch. D. 694). 

(Tc) Maxted v. Paine (1869), L. R. 4 Exch. 81. 

(l) See Allen v. Graves (1870), L. R. 6 Q. B. 478. This objection, by th# 
practice of the London Stock Exchange, must be taken within ten days 

title Stock Exchange, pp. 239, 240, post 

(m) Maxted v. Paine (1871), L. R. 6 Exch. 132, Ex. Ch. 

n) Grissell v. Bristowe -(1868), L. R. 4 C. P. 36, 61, Ex. Ch. ; Merry v. 
Nickalls, supra, at p. 761. In any event, the acceptance by the sellef 
is essential; see Bowriny v. Shepherd (1871), L. R. 6 Q. B. 309, 328, 
Ex. Ch. ; Davis v. Haycock (1869), L. R. 4 Exch. 373, 384. 

( 0 ) Torrington v. Lowe (1868), L, R, 4 C. P. 26. Castellan v. Hobson 
(1870), L. R. 10 Eq. 47, seems inconsistent and not law ; see also Coles 
V. Bristowe (1868), 4 Ch. App. 3 ; Maxted v. P&ine, supra ; title Contract, 

^%^^ru^ \,\^aine (1869), 4 Ch. App. 441, affirming S. C. (1868), L. R. 
6 Eq. 641. 
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Independently of the Stock Exchange, consequences similar in 
effect to the foregoing may result from the special bargain or 
contract of the parties (g). 

128. Where a seller, having a good title to shares, has executed a 
valid transfer thereof, and the transaction is on the London Stock 
Exchange on ordinary terms, but the company’s directors refuse in 
exercise of their powers to register the transfer, it is clear that the 
seller has performed his contract, since he does not undertake to giv^ 
an absolute right to registration (r). The same rule appears to apply 
to contracts outside the Stock Exchange (s), unless there is some 
special term to the contrary (t). In general, it appears that the duty 
of obtaining registration of the transfer rests with the purchaser («). 
Clearly a defendant resisting specific performance on the ground of 
non-registration \Cill fail if non-registration is due to his own 
default or neglect (h), 

129. The fact that the company is being wound up may have 
an effect on the grant of relief by the court. This depends on 
whether the winding-up petition was presented when the contract 
was made, neither party being aware of the fact, in which case the 
contract is not enforced (c) ; but it seems that if the petition is 
only presented after the contract was made the purchaser is liable, 
and, even if specific performance ought not to bo granted, the vendor 
will be entitled to an indemnity (d), 

130. The fact that a plaintiff is not the legal registered owner of 
shares,' but merely the equitable owner, is not a bar to his suing 
for specific performance (e). 


(q) See Shejwerd v. Gillespie (1868), L. R. 5 Eq. 293 ; Shaw v. Fisher 
(1H55). 6 l)e G. M. & G. 596 ; Morion's Case (1873), L. R. 16 Eq. 104. 

(r) Rcmfry v. Builer (1858), E. B.*& E. 887 ; Stray v. Russell (1859), 1 
E. & E. 888 ; Skinner v. City of London Marine Insurance Corporation 
(1885),’ 14 Q. B. D. 882, C. A.; London Founders Association v. Clarke 
(1888), 20 Q. B. D. 576, C. A. ; Casey y, Bentley, [1902] 1 I. R. 376, C. A. 
Of course, the seller must not prevent or delay registration (Hooper v. 
Herts, [1906] 1 Ch. 549, C. A,.). 

(«) Hawkins v. (1867), 3 Cli. App. 188, per Lord Oiielmsfokd, L.C,, 

at p. 194 ; compare Hodgkinson v. Kelly (1868), L. R. 6 Eq. 496 ; Poole v. 
Middleton (1861), 29 Beav, 646. Expressions to the contrary effect by 
Lord Romilly, M.R., in Re Waterloo Life etc. Assurance Co.. Bermingham 
V. Sheridan (No. 4) (1864), 33 Beav. 660, cannot, it seems, be supported. 

(t) See Wilkinson v. Lloyd (1845), 7 Q. B. 27 ; compare Stray v. Russell, 
supra, at p. 900. 

(a) Compare Sheppard y. Murphy (ISQl), 1 I.^R. Eq. 490; (1868), 2 
I. R. Eq. 644; Stray y. Russell, supra; Evans v. Wood (1867), L. R. 
6 Eq. 9; Hodgkinson v. Kelly, supra ; Skinner v. City of London Marine 
Insurance Corporation, supra. 

(h) Evans v. Wood, supra ; Paine y. Hutchinson (1868), 3 Ch. App. 388. 

(c) Emmerson's Case (1866), 1 Ch. App. 433 ; see title Companies, 
Vol. V., p. 486. 

(d) Cote8y.Bristowe{mS).4tCh.App.3; Taylor y. Stray (mi), 2 O.B. 
(n. 8.) 176 ; Cruse y. Paine (1868), L. R. 6 Eq. 641 ; see also Whitehead 
V. Izod (1867), L. R. 2 C. 228; Paine v. Hutchinson, supra ; Hawkins 
V. Malihy, supra. Re Waterloo Life etc. Assurance Co., Bermingham v. 
Sheridan (No. 4), supra, cannot be supported, 

(e) Paine y. Hutchinson, ^upra ; Loring v. Davis (1886), 32 Ch. D. 625 * 
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131. It appears that a call made on the shares before the date 

of the contract, the purchaser being ignorant thereof, is not a 
ground for resisting specific performance (/). , 

Sect. 5. — Partner slii}'* (^). 

132. The court does not as a general rule enforce an agreement 
to form and carry on a partnership (/t), even though there is no 
particular objection on the ground of illegality (i), fraud or other 
impropriety (/c). The court does, however, enforce such an agree- 
ment by ordering the parties to execute a formal deed where the 
parties have actually entered on performance by carrying on the 
partnership business (Z), and it also enforces a contract for the 
purchase of a share in partnership (»i), or for an option to enter , 
into partnership (?i). It seems doubtful whether the court would ‘ 
specifically enforce a contract to execute a deed of partnership as 
distinguished from a contract to enter into a partnership (o). 

Sect. 6. — Contracts ^to Leave Property by Will. 

133. A contract in writing for good consideration to leave by 
will a definite property to a particular person may be enforced as 
against all persons claiming as volunteers under the person who 
so agreed (p). Specific performance is not, however, ordered where 
the person who entered into the contract was merely acting in exercise 


(/) See Hawkins v. Maliby (1867), L. R. 4 Eq. 572 ; 3 Cb. App. 188; 
(1868), R. 6 Kq. 605 ; (1869), 4 Ch. App. 200. 

{g) See, further, title Partneuship, V^l. KXIL, pp. J6 et seq. 

(h) Scott V. Eaymeni (1868), L. R. 7 liq. 112 ; Sichet v. Mosenthal (1862), 
30 Beav. 371. Where the proposed partnership is at will, interference by 
the court would in any event be nugatory, since either party could instantly 
dissolve ; compare Rercy v. Birch (f804), 9 Ves. 357 ; Sheffield Gas Con- 
sumers* Co.y. Harrison (1853), 17 Beav. 294; Ncwbery v. James (1817), 
2 Mer. 446 (partnership to make secret medicine). 

(t) Knowles v, Uawjhion (1805), 11 Vca. 168; see title Partnership, 
Vol. XXII., p. 17. 

{k) Maxwell v. Port Tennant Patent Steam Fuel and Coal Go. (1857), 
24 Beav. 495 ; Vivers v. Tuck (1863), 1 Moo. P. C. C. (N. s.) 516. 

(Z) Crowley v. O'Sullivan, [1900j 2 I. R. 478 ; England v. Curling (1844), 
8 Beav. 129 ; Hibbert v. Hibbert (1807), Collyer on Partnership, 133 ; see 
also title Partnership, Vol. XXII., p. 22. r 

(m) J)od8on y. Downey, [1901] 2 Ch. 620 (the court inserts the term that 
the vendor indemnifies the purchaser against the liabilities of the business) ; 
sec Charlcsworth v. Jennings (1864), 11 L. T. 439 (partnership; misrepre- 
sentation). 

(n) Lisle v. Peeve, [t902] 1 Ch. 53, C. A. ; affirmed, sub nom. Peeve v. 
Lisle, [1902] A. C. 461. 

(o) See Fry on Specific Performance, 5th ed., p. 741. 

ip) Synge v. Synge, [18p4] 1 Q. B. 466, 470, 471, C. A. ; see Goilmere v. 
Battison (1682), 1 Vern. 48; Forlescue v. Hennah (1812), 19 Ves. 67; 
Needham v. Srnith (1828), 4 Russ. 318 ; Ridley v. Ridley (1865), 34 Be^av. 
478; Dashwood v. Jermyn (1879), 12 C!h. I). *776 ; Alderson v. Maddison 
(1880), 5 Ex. D. 293; reversed on the facts (1881), 7 Q. B. D. 174, C. A. ; 
S. C., sub nom. Maddison v. Alderson (1883), ^ App. Cas. 467 ; Re Broad- 
wood, Edwards v. Broadwood (1912), 66 Sol. Jo. 703, C. A. ; and compare 
titles Contract, Vol. VII., p. 364; As to voluntary contracts, 

see pp. 7, 8, ante. ^ 
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of a testamentary power of appointment (^), and an agreement 
■to make ample provision for a person by will is too vague to be 
enforced (r). 

Part V.— Proceedings for Specific 
Performance. 

Sect. 1. — Institution oj Proceedings, 

Sub-Sect. 1 . — Courts having Jurisdiction. 

134. Actions for the specific performance of contracts between 
vendors and purchasers of real estate, including contracts for leases, 
are expressly assigr\ed to the Chancery Division («), but actions for 
the specific performance of contracts of any other nature may 
be instituted dt the plaintiff’s option in either the Chancery or 
the King’s Bench Division of the High Court of Justice (t) in 
England (w), subject to the powers of transfer from one division 
to the other (a). * 

Under the jurisdiction given to the High Court to order 
rectification of the register of shareholders of a company (6), the 
court may in effect grant specific performance (c), but this jurisdic- 
tion can only be invoked in simple cases (d). 


{q) Be Parkin, Hill v. Schwarz, [1892] 3 Ch. 610, 517. As to a covenant 
not to revoke such a will, see Be Lawley, Zaiser v. Lawley, [1902] 2 Ch. 
799, 804j 805, C. A. ; Bobinson v. Ommaney (1882), 21 Ch. D. 780; as to 
the exercise of testamenUry powers, see title Powers, Vol. XXIII., 
pp. 14 et 8cq, ; and see ibid.,'P^ 59, note {i). 

(r) Macphail v. Torrance (1909)? 25 T. L. R. 810. 

(a) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 34 (3); see title 
Courts, Vol. IX., pp. 60, 61. 

(C Judicature Act, 1873 (36 & 37 Viet, o, 66), ss. 24, 25. See, in 
particular, ibid., s., 24 (7), which provides that the High Court of Justice 
and the Court of Appeal shall grant either absolutely or on such reason- 
able terms and conditions as to them shall appear just all such remedies 
as any party may seem entitled to whether legal or equitable, so that, as 
far as possible^ all matters in controversy between the parties may be 
completely and finally determined. On the general effect of this provision, 
see Harris v. Beauchamp Brothers, [1894] 1 Q. B. 801, C. A., per Davey, 
li. J., at pp. 808, 809. The equitable jurisdiction thus given to all branches 
of the High Court does not differ from or exceed the old equitable 
jurisdiction, as to which see* title Equity, Vol. XIII., p. 11. 

(w) It is otherwise in Ireland ; see Judicature Act (Ireland), 1877 
(40 & 41 Viet. c. 57), s. 36 (5). 

{a) See Judicature Act, 1873 (36 & 37 Viet. c. 66), ss. 33, 36 ; .Judicature 
Act, 1875 (38 & 39 Viet. c. 77), s. 11 ; R. S.C., Ord% 99 ; see also Hillman 
V. Mayhew (1876), 1 Ex, D. 132 (action for recovery of possession, 
counterclaim for specific performance, transfer ordered to the Chancery 
Division on the application of the defendant) ; Holloway v. York (1877), 
2 Ex. D. 333, C. A. ; London Land Co. v. Harrisimi), 13 Q. B. D. 640 
(action for return of deposit, counterclaim for specific performance) ; 
com'pare Storey v. Waddle (1879), 4 Q. B. D. 280, C. A. ; and see title 
Practice and Procedure, Vol. XXIII., pp. 168, 159. 

(b) See title Companies, Vol. V., pp, 153 et seq. 

(c) See Ex parte Shaw (1877), 2 Q. B. D. 463, C. A. 

(d) Ward and Henry's Case (1867), 2 Ch. App. 431, per Turner, L.J., 
atp. 437 ; see Be T ahiti Cotton Co., Ex qmrte Sargent (1874:), h. R. 17 Eq. 273. 
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135. Where the subject-matter of the contract does not exceed 

the limits of the county court jurisdiction (e) the plaintiff may 
obtain relief by way of specific performance in a county court. In 
actions for specific performance of contracts to sell or purchase 
property, this jurisdiction is limited to cases where the purchase 
price of such property does not exceed and, where the 

action is brought to enforce a contract to lease property (g), to cases 
where the value of such property is less than that 8um.(/?). 

e 

136. The Mayor’s Court, London, has unlimited jurisdiction in 
specific performance where the whole cause of action arises within 
its local jurisdiction (i). 

Sub-Sect. 2. — Nature of Proceedings, 

137. The proceedings to obtain a judgment for specific perform- 
ance are usually in the form of an action in the Chancery Division 
of the High Court, though such proceedings^ if they do not relate to 
a sale or lease of land, may be brought in the King’s. Bench 
Division (k). 

Proceedings for rectification 'of the register of a company (1) are 
commenced by motion or originating summons (m). In the county 
court the proceedings are of the usual character (n). 

138. Under the Buies of the Supreme Court, the determination 
of questions relating to contracts for the sale and purchase of real 
or leasehold estate may be obtained by special case stated in 
the action (o). 

139. Questions arising on contracts for the sale of land may 
be determined by a “ vendor and purchaser summons ” (p), provided 

(e) See title County Courts, Vol. VIII., p. 428. 

(/) A contract to sell for £75 the equity of redemption of leaseholds 
worth £1,600, but subject to a charge of £1,100, is within the jurisdiction 
of a county court (JR. v. Whiiehorne (Judge), [1904] 1 K. B. 827). 

(0) Foster v. Beeves, [1892] 2 Q. B. 255, C. A. 

(h) County Courts Act, 1888 (51 & 62 Viet. o. 43), s. 67 ; see Oleins v. 
Morrison (1912), 133 L. T. Jo. 9. 

(1) Bowler Y, Barberton Development Syndicate, 1 Q. B. 164, C. A.; 
see title Mayor’s Court, London, Vol, XX., p. 286. 

(k) See note (f), p. 11, ante; and title Practice and Procedure, 
Vol. XXIII., pp. 89 et se^. The machinery of the Chancery Division is 
the more adapted to this class of action ; see London Land Co, v. Harris 
(1884), 13 Q. B. D. 640 (where in an action in the Queen’s Bench Division 
for return of deposit paid on a purchase of land there was a counterclaim 
by the defendant for specific performance and the action was transferred 
to the Chancery Division); compare Storey v. Waddle (1879), 4 Q. B. D. 
289, C. A. (where transfer was refused) ; see also Williams v. Snowden, 
[1880] W. N. 124. 

(l) See p. 77, ante, 

(m) See title Companies, Vol. V., p. 155. 

(n) See title County Courts, Vol. VIII., pp. 432, 444, 460. 

(o) R. S. C., Ord. 34, r. 1 ; Sabin v. Heape (1869), 27 Beav. 663, 661, 
where the relief granted amounted to a decree for specific performance ; 
see R. S. C., Ora. 34, r. 8 ; Evans v. Saunders (1863), 22 L. T. (0. 8.) 
43, 61 ; Harrison v. Cornwall Minerals Bail, Co. (1880), 16 Ch. D. 66, 80. 

( p) Under the Vendor and Purchaser Act, 1874 (37 & 38 Viet. c. 78), 

8. 9 ; as to proceedings under this provision generally, see title Sale op 
Land, Vol. XXV., pp. 388 et seq. 
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that they do not relate to the existence or validity of the 
contract (g) in its inception (r). Such a summons is often an 
economical and efficient substitute for an action for specific 
performance («). 

Sub-Sect. ' i .— Partiti . 

140 . In proceedings to enforce specific performance of a con- 
tract, the parties to the contract are the necessary and sufficient 
parties to the action (0, for the contract constitutes the rights and 
limits the liabilities of the parties. 

141 . A stranger to the contract cannot according to the general 
rule either sue (a) or be sued upon it (b). This general rule is, 


(q) Be Sandbach and Edmondson's Contract, [1891] 1 Ch. 99, C. A., per 
Lord Halsburt, L.C., at p. 102. 

(r) Be Jackson and Woodburn's Contract (1887), 37 Ch. D. 44; see 
title Sale of Land, Vol. XXV., p. 391. 

(«) See Be WaddeWs Contract (1876), ,2 Ch. D. 172 ; Be Coleman and 
Jarrom (1876), 4 Ch. D. .165; Re Popple and BarraWs Contract (1877), 
25 W. R. 248, C. A. ; Be Kearley and Clayton's Contract (1878), 7 Ch. D. 
615; Re Metropolitan District Bail, Co. and (7os/^(1880), 13 Ch. D. 607, 
C. A. ; Osborne to Rowlett 13 Ch. D. 774; Drapers Co. y. MDann 

(1878), 1 L. R. Ir. 13 ; Be Harris andRawlings' Contract, [1894] W. N. 19; 
Be Hisbet and Potts' Contract, [1905] 1 Ch. 391 ; affirmed, [1906] 1 Ch. 
386, C. A. ; Be Burroughs Lynn and Sexton (1877), 6 Ch. D. 601, C. A. ; see 
also Be Wallis and Barnard's Contract, [1899] 2 Ch. 515, per Kekewich, J., 
at p. 521; Be Fawcett and Holmes' Contract (1889), 42 Ch. D. 150, 157, 
160, C. A.; Be Jackson and Haden's Contract, [1905] 1 Ch. 603, 608; 
affirmed, [1906] 1 Ch. 412, C. A. ; and see, especially, title Sale of Land, 
Vol. XXV., pp. 389, 390, n(^e (m). In Be Hare and O' More's Contract, 
£1901] 1 Ch. 93, 94, there being *conflicting evidence, the summons was 
ordered to be set down as a witness action, the purchaser to be treated 
as plaintiff in an action for specific performance. As to the enforcement 
of the order on a vendor and purchaser summons, see title Sale of 
Land, Vol. XXV., p. 397 ; Be Wallis and Barnard's Contract, supra, at 
p. 520. • 

(f) Mole V. Smith (1822), Jac. 490 ; Tasker v. Small (1834), 3 My. & Cr. 
63, 69 ; Wood v. White (1839), 4 My. & Cr. 460, 483 ; Humphreys v. Hollis 
(1821), Jac. 73 ; Paterson v. Long (1842), 5 Beav. 186 ; Peacock v. Penson 
(1848), 11 Beav. 355 ; Winchester {Bishop) v. Mid-Hants Bail. Co. (1867), 
L. R. 5 Eq. 17, 21 ; LumUy v. Timms (1873), 21 W. R. 319, 494 ; Halifax 
Joint Stock Banking Co. v. Sowerby Bridge Town Hall Co. (1881), 25 Sol. Jo. 
450. 

(a) The general rule is that a stranger to the contract, even though he 
takes a benefit under it, cannot sue on it ; see Crow v. Rogers (1724), 1 Stra. 
592 ; Ex parte Pecle (1802), 6 Ves. 602, 604 ; Be Hughes, Ex parte Williams 
(1817), Buck, 13 ; Berkeley v. Hardy (1826), 6 B. & C. 355 ; Southampton 
{Lord) V. Brown {IS21), 6 B. & C. 718 ; Colyear v. Mitlgrave {Countess) {1836), 
2 Keen, 81, per Lord Langdale, M.R., at p. 98 ; Be D'Angibau, Andrews v. 
Andrews (1880), 15 Ch. D. 228, C. A., per Cotton, L.J., at p. 242 ; Hill v. 
Comme (1839), 5 My. & Cr. 250, 256 ; Chesterfield amd Midland Silkstone 
Colliery Co. v. Hawkins (1865), 3 H. & C. 677 ; 'and see titles Contract, 
Vol. Vll., p. 333 ; Deeds and Other Instruments, Vol. X., p. 380. 

(b) Hare v. London and North Western Bail. Co. (1860), 1 John. & H. 
252 ; see also Robertson v. Great Western Bail. Co. (1839), 1 Ry. & Can. Cas. 
459. The Rules of the Supreme Court have greatly enlarged the powers of 
the court in joining any party whose presence may be necessary (R. S. C., 
Ord. 16, rr. 1, 4, 11 ; Ord. 18, r. 1; compare Cox v. Barker, Barker 
V. Cox (1876), 3 Ch. D. 359, C. A. ; Flower v. Buller (1879), 15 Ch. D. 665 ; 
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Sect. 1. however, subject to certain modifications. Thus, whore a party to 
Institution the contract is trustee for a third party, specific performance of the 
of Pro- contract may be obtained at the instance of the third party (c). 

cee^gs. Similarly, in certain cases of agency (d) and of marriage settle- 
ments (<?), or where the contract has been so far acted upon as to 
give a stranger to the contract reasonable expectations founded 
upon the contract (/), a stranger to the contract may enforce specific 
performance (^). Again, a stranger to the contract maybe made 
defendant to an action for specific performance where he is in 
possession of the subject-matter of the contract with notice of the 
contract (/t), or where he claims to be interested in' the purchase- 
' money under an arrangement antecedent to the contract (i), or 

where he is in actual possession of the property and might be 


Long V. Crossley (1879), 13 Ch. D. 388; and see title Practice and Pro- 
cedure, Vol. XXIII., pp. 104 et seq.). For exceptions to the rule above 
stated, which arose under the former practicb the Court of Chancery 
(i.) in cases of novation, see Llolden v. Hayn apd^acon (1816), 1 Mer. 47 ; 
Hall V. Laver (1838), 3 Y. & C. (hx.) 101 ; Shcm' v. Fisher (1855), 6 Do 
G. M. & G. 596 ; Stanley v. Chester and Birkenhead Bail. Co. (1838), 9 Sim. 
264 ; Coles v. Bristowe (1868), 4 Ch. App. 3 ; Hawkins v. Malthy (1869), 
4 Ch. App. 200 ; (ii.) in cases of an interest arising under a prior contract,, 
see Nelthorpc v. Holgate (1844), 1 Coll. 203 ; West Midland Bail. Co. v. 
Nixon (1863), I Hem. & M. 176 ; (iii.) in cases whei‘er it was desirable to- 
avoid multiplicity of suits, see Mason v. Franklin (1842), 1 Y. & C. Ch, 
Cas. 239; Lowther v. Andover {Viscountess Dowager) (1784), 1 Bro. C. C. 
396 ; or to allow some parties to sue on behalf of all, see Fenn v. Craig^ 
(1838), 3 Y, & C. (ex.) 216 ; Taylor v. Salmon (1838), 4 My. & Cr. 134; 
Hargreaves v. Wright (1853), 10 Haro, Appendix, Ivi. ; Turner v. Moy 
(1875), 32 L. T. 66 ; or where the objects of the suit were manifold, sec 
Winchester {Bishop) v. Mid-Hants Bail. (To. (i867), L. R. 5 Fq. 17 ; Cosens 
V. Bognor Bail. Co. (1866), 1 Ch. App. 694 ; Sedgwick v. Watford and 
Bickmansworth Bail. Co. (1867), 36 L. J. (cn.) 379 ; and see Oostling v. 
Smith (1824), 3 L. J. (o. s.) (cn.) 5 (conduct of stranger held such as to 
constitute him a party to the agreement). 

(c) Touche V. Metropolitan Bailway Warehousing Co. (1871), 6 Ch. App. 
671 ; see Page v. Cox (1852), 10 Hare, 163; Be Flavell. Murray v. Flavell 
(1883), 25 Ch. D. 89, C. A. ; compare Be Empress Engineering Co. (1880), 
16 Ch. D. 125, C. A. ; Candy v. Candy (1885), 30 Ch. D. 57, C. 4- ; Kelly 
V. Larkin, [1910] 2 I. R. 550; Bagot Pneumatic Tyre Co. v. Clipper 
Pneumatic Tyre Co., [1901] 1 Ch. 196. 

{d) Hook V. Kinnear (1743), 3 Swan. 417, n., per Lord IIardwtcke, L.C. 
(c) Compare Be D' Angihau, Andrews v. Andrews (1880), 16 Ch. D. 228, 
242, C. A. . ‘ 

if) Hill V. Gomme (1839), 1 Beav. 640; Lyons v. Blenkin (1821), 
Jac. 245. 

{g) If a stranger has an interest in a contract, the court does not 
grant specific performance at the instance of one of the parties thereto 
unless such stranger’s interest is secured {Davenport v. Bishopp (1843), 7 
Jur. 1077 (marriage settlement); Wycherley v. Wycherley (1763), 2 Eden, 
175, 177 (resettlement)). 

{h) Potter V. Sanders (1846), 0 Hare, 1 ; compare Daniels v. Davison 
(1811), 17 Ves. 433 ; Holmes v. Powell (1856), 8 Do G. M. & G. 672, C. A.; 
distinguish Leuly v. Hillas (1868), 2 De G. & J. 110 ; Fenwick v. Bulmdn 
(1869), L. R. 9 Eq. 165. 

(i) West Midland Bail. Co. v. Nixon (1863), 1 Hem. & M. 176 ; see 
Muston v. Bradshaw (1846), 15 Sim. 192 ; compare Aheraman Iron-works 
V. Wickens (1868), 4 Ch. App. 101 ; Wilson v. Thomson (1875), 23 W. R. 
744. 
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affecled by part of the relief claimed (fc), and also in certain cases 
under the Land Transfer Act, 1876 (Z). 

142 . Where a contract for sale of freeholds or leaseholds has 
been entered into, and, before completion, the vendor or purchaser 
dies, it seems that, according to the present practice, the contract 
can primd facie be enforced by or against the personal representa- 
tives of the deceased (m). 

143 . Where a contract has been assigned, the assignee may as a 
general rule enforce specific performance, making the assignor a 
party to the smt(n), and a person who contracts as agent may 
afterwards disclose himself as principal and enforce specific perform- 
ance in his own name(o). Where, however, there is a personal 
element in the coptract ( p), or where there is an express proviso 


{k) Winchester (Bishop) v. Mid-HmU Bail, Co. (1867), L. R. 6 Eq. 17 ; 
compare GhurchiU v. Salishurv and Dorset Bail. Go. {1876), 23 W. R. 634, 
894. ’ 

(l) 3,8 & 39 Viet, c. 87 ; see p. 82, post, 

(m) See Land Transfer Act, 1897 (60 & 61 Viet. c. 65), ss. 1, 2 ; Con- 
veyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), s. 4; 
R. S, C,,Ord. 16, r. 8; Daniell’s Chancery Practice, 7thL ed., p. 1125 ; titles 
Descent and Distribution, Vol. XL, pp. 4, 6; Executors and 
Administrators, Vol. XIV., p. 307; see, however, Pry on Specific 
Performance, 6th ed.,"p. 98. With regard to the old practice: (i.) in the 
case of the death of the vendor under a contract for sale of real estate, 
the heir (Boherts v. Marchant (1842), 1 Hare, 647 ; Laeon v. Merlins 
(1743), 3 Atk. 1 ; Hoddel v. Pugh (1864), 33 Beav. 489 ; compare 
LonginoUo v. Mors (1872), 26 L. T. 828), or the devisee (Qalton v. 
Emuss (1844), 1 Coll. 243 ; Hale v. Bushill (1866), 36 Beav. 343 ; Purser v. 
Darhy (1867), 4 K. & J. 41; London and South Western Bail Go. v. 
Bridger (1864), 12 W. R. 948), Vas a proper party to an action for 
speciflo performance ; and, where the vendor left a widow, she, too, was a 
necessary party to the suit (Hinton v. Hinton (1765), 2 Ves. Sen. 631, 
638 ; Brown Y. Baindle (1196), 3 Ves? 266; see Dower Act, 1833 (3 & 4 
Will. 4, c. 106));* this was so whether the contract was sought to bo 
enforced by the purchaser (Hinton v. Hinton, supra; Barker v. Hill 
(1681), 2 Rep. Ch. 113 [218]!, or by the personal representatives of 
the vendor (Baden y. Pembroke (Gountess) (1691), 2 Vern. 213); (ii.) in 
the case of the death of the purchaser before completion, the con- 
tract might be enforced eitheT by the vendor against the personal repre- 
sentatives and the heir or d6^ee of the purchaser, or by the heir or 
devisee against the vendor, the personal representative being joined as a 
co-plaintiff, or being made a defendant (Buckmaster v. Harrop (1802), 7 
Ves. 341; see also Holt y.* Holt (1694), 2 Vern. 322; Brafield v. Scriven 
(1873), 22 W. R. 202). 

(n) Grosbie v. Tooke (1833), 1 My. & K. 431 ; Morgan v. Bhodes (1834), 

1 My. & K. 436 ; but see DowellY. Dew (1841), 1 Y. & C. Ch. Cas. 345 ; see 
also title Contract, Vol. VII., p. 496. • 

(o) FellowesY. Qwydyr (Lord) (1829), 1 Russ, & M. 83 ; see title Agency, 
Vol. I., p. 226. 

(p) Bayner v. Orote (1846), 16 M. & W. 369, 366 ; Oibson v. Garruthers 
(1841), 8 M. & W. 321, 343 ; Tolhurst v. Associated Portland Gement Manu- 
facturers (1900), Associated Portland Gement Manufacturers (1900) v. 
Tolhurst, [mi] 2 K.B. 811,816; Bames v. !fi?«on( 19 13), 29 L.T. R. 639 ; 
and see titles Choses in Action, Vol. IV., pp. 369, 370; Contract, 
Vol. VII., pp. 600 et seq. How far the solvency or other personal quality of 
the intended lessee is r^ed on by the lessor in the ordinary oases of leases 
is a question of fact, but that such contracts are assimable appears clearly 
from DowellY. Dew (1843), 12 L. J. (ch.) 168, per Lora Ltndhurst, L.C., at 

H.L. — XXVII. • Q 
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against assignment (q), or the assignment is illegal (r) or contrary 
to public policy («), the assignee cannot enforce specific performance. • 

144. Where there is a contract for the demise or sale of 
property, which property is afterwards transferred to a third party, 
the intending purchaser or intending lessee may maintain an action 
for specific performance against the transferee if the latter took 
the transfer with notice of the prior contract (t), or if the transferee 
^limself or the person who claims to be the transferee has acquired 
only an equitable title and has no better equity than the purchaser 
or intending lessee (w). 

145. When an action is brought for the specific performance of 
a contract relating to registered land or a registered charge (a), the 
court may summon any person interested in such land or charge (h) 
to appear in such suit and show cause why the contract should not 
be specifically performed (c). 

146. A contract relative to the purchase of land for a railway 
entered into by promoters before the incorporation of a company 
by certificate under the Railways Construction Facilities Act, 

(d), is binding on and may be enforced against the company 
when incorporated (e). 

Other contracts entered into by promoters on behalf of a 


p. 164; BxicJclandY. Pavilion (1866), 2 Ch. App. 67, per Lord Chelmsford, 

L. C., at p. 71 ; and seo titlo Landlord and Tenant, Vol. XVIIL, p. 364. 
iq) Weiherall v. Qeering (1806), 12 Ves. 604 ; compare Jalahert v. 

Ohandos {Duke) (1769), 1 Edon, 372 ; and see Dowell v. Deio (1842), 
1 Y.&C. Ch. Cas. 346. 

(r) In Sharp v. Carter (1735), 3 P. Wm^. 375, and Hitchins v. Lander 
(1807), Coop. G. 34, pleas founded oif stat. (1640) 32 Hen. 8, c. 9, were 
allowed ; see also Doe d. Williams v. Evans (1846), 1 C. B. 717. 

(s) Johnson v. Shrewsbury and Birmingham Bail. Co. (1853), 3 De G. 

M. & G. 914, C. A. ; Beman v. Bufford (1851), 1 Sim. (N. s.) 550 ; Great 
Northern Bail. Co. v. Eastern Counties Bail. Co. (1851), 9 Hare, 306; 
Winch Y. Birkenhead t Lancashire and Cheshire Junction Bail. Co. (1862), 
6 De G. & Sm. 662 ; London, Brighton and South Coast Bail. Co. y. London 
and South Western Bail. Co. (1859), 4 De G. & J. 362. 

(t) Greaves v. Tofield (1880), 14 Ch. D. 563, C. A., per James, L.J., at 
p. 672 ; Smith y. Phillips (1837), 1 Keen, 694 ; Mumford v, Stohwasser 
(1874), L. R. 18 Eq, 656 ; compare Union Bank of London v. Kent (1888), 
39 Ch.D.238, 246, C. A. ; MortlockY.BuUer (1804), 10 Vos. 292, 316; and 
see titles Equity, Vol. XIII., p. 87, note (fc) ; Landlord and Tenant, 
Vol. XVIII., pp. 382, 383 ; Sale of Land, Vdi. XXV., pp. 452, 463. 

(tt) See title Equity, Vol. XIII., pp, 78, 82, 83 

(а) See titles Mortgage, Vol. XXL, pp. 86, 86; Real Property and 
Chattels Real, Vol. XXIV., pp. 315, 317; Sale of Land, Vol. XXV., 
p. 432. 

(б) That is to say, “ Any person who has a registered estate or right in 
such land or charge, or who has entered up notices, cautions, or inhibitions 
against the same ” (Land Transfer Act, 1876 (38 & 39 Viet. o. 87), s. 93). 

(o) Ibid. The costs of the parties so appearing, where the action is 
against a vendor to enforce specific performance of a contract to sell regis- 
tered land or charges, are taxed between solicitor and client and, unless 
the court otherwise orders, paid by the vendor {ibid., s. 94). 

(d) 27 & 28 Viet. c. 121 ; see title Railwaiis and Canals, Vol. XXIII., 
pp. 624 et seq. 

(e) Railways Construction Facilities Act, 1864 (27 & 28 Viet. c. 121), 
B. 30. 
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company will sometimes be enforced against the company (/), but 
only, it would seem, when the company has taken the benefit of the 
contracted/), and the acta to be performed by it are within the 
powers of the company when incorporated (h). 


Sub-Sect. 4i— Pleading. 

147. A plaintiff who seeks to enforce the specific performance of 

a contract (i) may claim in the alternative that the contract may 
be rescinded (k), provided that the alternative relief is based on the 
same state of facts, though the conclusions of law to be drawn from 
those facts may be different (1). • 

148. A plaintiff ih an action for specific performance of a con- 
tract for the sale of land must plead that he is ready and willing 
to carry out the contract, and repudiation of the contract by the 
defendant does not relieve the plaintiff from this obligation (m). 

149. In actions by a vendor of laud to enforce specific perform- 
ance by a purchaser of the contract for sale, the defendant may 
succeed at the trial on the ground of a defect in the plaintiff’s title (/i)/ 


(f) Edwards v. Grand J unction Bail. Co. (1836), 1 My. & Cr. 650 ; Stanley 
v. Chester and Birkenhead Bail. Co. (1838), 3 My. & Cr. 773 ; Petre {Lord) 
V. Eastern Counties Bail. Co. (1836), 1 Ry. & Can. Cas. 462. As to con- 
tracts entered into by promoters before the incorporation of a company, 
SCO, further, the cases cited in title Companies, Vol. V., p. 297. 

ig) Oooday v. Colchester etc. Bail. Co. (1852), 17 Beav. 132 ; Preston v. 
Liverpool^ Manchester and Newcastle-tipon-Tyne Junction Bail. Co. (1853), 
17 Beav, 115 ; Lindsey {Earl)^^. Qreat Northern Bail. Co. (1853), 10 Hare, 
664 ; Eastern Counties Bail. Co. Y.Eawkes (1855), 5 H. L. Cas. 331, 366 ; 
Pee Williams v, 8t. George's Harbour Co. (1858), 2 De G. & J. 647, C. A. ; 
compare Bedford and Cambridge Bail.^Co. v. Stanley (1862), 2 John. & II. 
746, where such a contract was enforced at the instance of the company. 

{h) Preston v, Liverpool^ Manchester and Newcastle-upon-Tyne Junction 
Bail. Co". (1866), 6 11. L. Cas. 605, 621 ; Shrewsbury {Earl) v. North Stafford- 
shire Bail. Co. (1866), L. R. 1 Eq. 693 ; Caledonian and Dumbartonshire 
Junction Bail. Co, v. Uelensburyh Maaistrates (1856), 2 Macq. 391, H. L. 

(i) As to pleading contracts implied from a series of letters, see R. S.C., 
Ord. 19, r. 24 ; title Pleading, Vol. XXII., p. 427. 

{k) Mosely v. Virgin (1796), 3 Vcs. 184; Costigan v. Hastier (1804), 

2 Sch. & Lef. 160, 166 ; St(wylion v. Scott (1807), 13 Ves. 426 ; Clarke v. 
Faux (1827), 3 Russ. 320 ; M-ing v. King (1832), 1 My. & K. 442 ; Douglass 
V. London and North Western Bail. ’Co. (1867), 3 K. & J. 173 ; Forster v. 
Great Eastern Bail. Co., [1868] W. N. 122 ; see Williams v. Shaw (1826), 

3 Russ. 178, n. 

{1) Bawlings Y. Lambert (1860), 1 John. & H. 468 ; see R. S. C., Ord. 20, 
r. 6 ; compare Cawley v. Poole (1863), 1 Hem. & M. 50 ; and distinguish 
Bagot Y. Easton (1877), 7 Ch. D. 1, C. A. : see, generally, title Pleading, 
Vol. XXII., pp. 444, 446. 

(m) Ellis V. Bogers (1884), 60 L, T. 660 (buildyig lease) ; see title Sale 
OP Land, Vol. XXV., p. 412 (action for damages), 

(n) The title which the vendor must show is a title in himself or in some 
person whom he has a legal or equitable right to require to join in the 
conveyance i he is not entitled to force the title of some other person on 
the purchaser {Be Bryant dnd Bamingham*8 Oowfroef (1890), 44 Ch. D. 
218, C. A. ; see Be Atkinson and HorseWs Contract, [1912] 2 Ch. 1, C. A. ; 
title Sale op Land, Vol. XXV., pp. 402, 403; compare Be Baker and 
Selmon*8 Contract, [1907] 1 Ch. 238. 
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if such defect has been expressly pleaded (o) or if the objection 
appears on the evidence at the trial (p). 

Even though no defect in title has been pleaded (q\ the 
defendant is entitled to have an inquiry (r) directed as to the title 
of the plaintiff to the land in question. If, however, he has admitted 
the title of the plaintiff in his pleading, this is an express waiver 
which excludes the right to a reference of title («). Compensation 
may be granted for a defect appearing on an investigation of title, 
though no such claim was made on the pleadings and no such 
compensation was awarded by the judgment (t). 

When an undertaking has been given not to deliver a defence, 
leave may be given to defend if it appears, by reason of a 
decision subsequent to the undertaking, that there may be a good 
defence (u). 

150. The statement of claim should specify in detail the relief 
sought, and, where specific performance only is sought in an action 
between vendor and purchaser in which the defendant admits in his 
defence that he is unwilling t® complete, but does not appear at the 
trial, the plaintiff is only entitled to the usual decree, and not to 
judgment rescinding the contract and forfeiting the deposit (w?). 

151. Where the defendant relies on the Statute of Frauds (a) as 
a defence to an action for specific performance, this defence must be 
expressly raised by his pleading (h), 

(o) Lucas v. James (1849), 7 Hare, 410, 418 ; compare Bates y. Kestertouy 
[1896] 1 Ch. 169; and see title Sale of Land, Vol. XXY., p. 299, 
note (e). 

(p) Even though this is a different i objection from that on which the 
defendant had relied {Baskeomb v. PhilU'ps (1869), 29 L. J. (ch.) 380). 

{q) Jenkims v. Htles (1802), 6 Yes. 646. This rule applies also to cases 
where the defendant admits that ^e has only one particular objection 
{Lesturgeon v. Martin (1834), 3 My. & K. 266), or no objection at all to 
the plaintiff’s title {Jenkins y. Riles, supra); compare Fleetwood v. Green 
(1809), 16 Yes. 694. 

(r) For forms, see 3 Seton, Judgments and Orders, 7th ed., pp. 2158, 
2190 ; and see pp. 85 et seq., post. 

(e) It is sumcient for this purpose if the defendant pleads merely a 
belief that at the date of the contract the plaintiff had a title {Phipps v. 
Child (1867), 3 Drew, 709); but it is not enough for a party relymg on 
waiver to allege facts from which such waiver is an inference of law ; he 
must allege the facts and the waiver ; see R. S. C., Ord. 19, rr. 13, 15 ; 
Olive V. Beaumont (1848), 1 De G. & Sm. 397 ; Gaston v. Fremkum (1848), 
2 De G. & Sm. 661 ; and compare Hughes v. Jones (1861), 3 De G. F. & J. 
307, 316 317, C. A. As to waiver of right to reference, see, further, 
pp. 87 et seq., post. ,As to acceptance of title, see title Sale op Land, 
W. XXY., pp. 363, §64. 

(f) Wilson V. WiUiams (1867), 3 Jur. (N. s.) 810 ; Casamajor v. Strode 
(1834), 2 My. & K. 706, 730. 

{u) SooU V. Moxon (IQOO), 81 L. T. 774. 

(w) Stone V. Smith (1887), 36 Oh. D. 188 (sale of land) ; and BoeKingdon 
V. Kirk (1887), 37 Ch. D. 141 (sade of land). 

(a) 29 Car. 2, c. 3 ; see p. 28, ante. 

(h) B. S. C., Ord. 19, rr. 16, 20 ; see^ Humphries v. Humphries, 
[1910] 1 K. B. 796; ajQftrmed, [1910] 2 K. fe. 631, C. A. No particular 
section of the statute need be pleaded, but if a particular section is pleaded 
the defendant is bound by it {James v. Smith, [1891] 1 Ch. 384) ; see 
BeatsonY. Nicholson {lSi2), 6 Jur. 620, perWiGRAM, Y.-(J., at p. 621 ; Byrd 
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Sect. 2. — Relief, 

Sub-Sect. 1. — The Judgment for Specific Performance, 

152. The judgment for specific performance generally commences Form of 
with a declaration that the agreement in question ought to be judgment, 
specifically performed and orders and adjudges the same accord- 
ingly. The judgment then usually includes directions consequent 

on the declaration, which vary according to the circumstances of the 
case. Thus, the judgment may include an inquiry as to damages 
suffered by the plaintiff by reason of the defendant’s delaj^ (c), and 
a reference to chambers of the vendor’s title (d). Again, where 
the vendor’s title has been accepted by or forced on the purchaser, 
the judgment may contain directions for the ascertainment of how 
much is payable by the purchaser in respect of the purchase-money, 
whether with or without interest ((!), and whether with or- without 
compensation or abatement (/). It may also contain special 
directions as to the rents or the deterioration of the property (p). 

On payment of what is due from the purchaser the judgment may 
direct a conveyance by the vendor, or a vesting order, or the 
appointment of a person to convey {h). Orders dealing with the 
deposit may also be necessary (i), and, in the case of agreements 
for leases, special forms of order are required (k), 

Sub-Sect. 2. — Reference of Title, 

153. In actions for specific performance it is often necessary Nature and 

purpose. 

V. Nunn (1877), 7 Ch. D. 284, C. A. ; R. S. C., Ord. 27, r. 11 ; see also 
title Pleading, Vol. XXII?, p^. 447, 448, note (d). As to defences in 
actions for specific performance, see pp. 19 et seq.^ ante ; and see titles 
Contract, Vol. VII., pp. 417 eteeq. ; Misrepresentation and Fraud, 

Vol, XX., pp, 754 et seq, ; Mistak]^ Vol. ^CXI., p. 14. 

(c) 3 Seton, Judgments and Orders, 7tli ed., p. 2137 ; see Baxter v. 

MMleton, [189R] 1 Ch. 313 (order vacating lie pendens included in judg- 
ment) ; Bennett v. SionCt [1902] 1 Ch. 226, 236 — 238 ; affirmed, [1903] 1 Ch. 

609, C. A. (order for accounts not on footing of wilful defaffit; vendors 
occupying and farming the land not charged with occupation rent, but 
with proceeds of crops less expenses of reausation, without allowance for 
losses in farming). As to a successful purchaser bringing into account, 
against the purchase -money duo to vendor, the costs payable by the 
vendor, see Green v. Sevin (1879), 13 Ch. D. 689, 602 ; distinguish Phillips 
V. Howell, [1901] 2 Ch. ^73, 778 (rule limited to cases where debts are 
between the parties in the sanle capacity) ; and see title Set-off and 
Counterclaim, Vol. XXV., p. 499. 

(d) 3 Seton, Judgments and Orders, 7th ed., p. 2168 ; see the text, infra, 

(e) 3 Seton, Judgments and Orders, 7th ed., pp. 2170, 2179. 

(/) Ihid,, p. 2190 ; see pp. 99 et seq., post. 

ig) 3 Seton, Judgments and Orders, 7th ed., pp. 2170, 2173 ; see 
pp. 91 rf seq., post, 

{h) 3 Seton, Judgments and Orders, 7th ed.,pp. 2179, 2217 ; see Cooper 
V. Morgan, [1909] 1 Ch. 261 ; and title Sale of Land, Vol. XXV., p. 408. 

• (i) 3 Seton, Judgments and Orders, 7th ed., pp. 2177, 2219 ; see p. 95, 
post. 

{k) 3 Seton, Judgments and Orders, 7th ed., p. 2202 ; see Strelley v. 

Pearson (1880), 15 Ch. t), 113 ; Eadie v. Addison (1882), 62 L. J. (ch.) 

80. As to specific performance of agreements for leases, see, further, title 
Landlord and Tenant, Vol. XVIIL, pp. 378 et seq. 
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to determine whether or not the vendor can make a good title (1), 
since the court does not grant the extraordinary remedy of specific 
enforcement of a sale unless it is satisfied that the vendor has such 
a title as the purchaser either is willing, or can be forced, to 
accept. It follows that a reference of title is generally ordered 
in a vendor’s action on the purchaser’s application (wi), and may 
also, when necessary, be ordered in a purchaser’s action (w). A 
vendor cannot be permitted to except to his own title (o), 

^164. The reference of title, though in general terms, is con- 
fined to such title as under the conditions of the contract the 
vendrOr is bound to show. Such conditions (p) may restrict the 
purchaser’s right to object to the title (q)y or to make requisitions 
or inquiries from the vendor as to his title (r), or may even pre- 
clude the purchaser from inquiring into or objecting to the title 


{1) As to the extent of the vendor’s obligation to make a good title and 
the mode of investigation and proof of the vendor’s title, so far as they 
relate to contracts for the sale of Itqid, see title Sale of Land, Vol. XXV., 
pp. 341 et seq. An inquiry into title may, of course, be directed in other 
matters than sale of land, such as contracts for sale of shares {Shaw v. 
Fisher (1848), 2 De G. & Sm. 11 ; Ourling v. Flight (1848), 2 Ph. 613) ; 
but there must be a sale of property to justify such an inquiry. 

(m) Jenkins v. Biles (1802), 6 Ves. 646 (purchaser admitted he had no 
specific objection, but inquiry was ordered) ; Lesturgeon v. Martin (1834), 
3 My. & K. 266 (general inquiry ordered, though purchaser admitted 
he had only one particular objection) ; Fleetwood v. Green (1809), 16 Ves. 
694. Where a defect of title appears prominently on the pleadings, the 
court may decide for the defect and against the title without ordering an 
inquiry ; compare Lucas v. James (1849), 7 Hare, 410, per Wigkam, V.*C., 
at p. 425. A delay by a purchaser in raising a patent objection may 
result in hjs being ordered to pay the cdfets of the inquiry ; see Upperton 
V. Nicholson (1871), 6 Ch. App. 436 ; Curling v. Austin (1862), 2 Drew. & 
Sm. 129 ; McMurray v. Spicer {IS6S), L, R. 6 Eq. 527. 

{n) The purchaser may, however, have to bear the costs of the inquiry, 
if it appears that the vendor had at the proper time disclosed a good title 
{J^le V. Yarborough {Earl) (1869), John. 70), or if ho afterwards Waives 
his objections (Bennett v. Fowler (1840), 2 Beav. 302 ; Freme v. Wright 
(1819), 4 Madd. 364). 

(o) Bradley v. Munton (1862), 16 Beav. 460. 

(p) As to conditions generally with reference to contracts for the sale 
of land, see title Sale of Land, Vol. XXV., pp. 317 et seq, 

(g) See, for instance, Duke v. Barnett (1846), 2 Coll. 337 (purchaser, 
agreeing to accept vendor’s title without dispute, debarred from objecting on 
ground of incumbrance) ; compare Wilrrwt v. Wilkinson (1827), 6 B. & C. 
606 ; see al§o Hanks v. Palling (1856), 6 E. & B. 669 (purchaser of fee farm 
rent precluded from objecting that rent was extinguished by reason of 
Statute of Limitations) ; Hopkinson v. Chamberlain, [1908] 1 Ch. 863 
(condition precluding punchaser from requiring satisfaction of mortgage). 

(r) In such casfes the purchaser may, however, show objections to title 
which he has discovered elsewhere than by inquiries or requisitions from 
the vendor, as in Darlington v. Hamilton (1864), Kay, 660; Waddell v. 
Wolfe (ISli), L. R. 9 Q. B. 616 (objection to title discovered by purchaser) ; 
Smith V. Bobinson (1879), 13 Ch. D. 148 (defect appearing from deed 
disclosed by vendor himself) ; compare Jones v. Watts (1890), 43 Ch. I). 
674, C. A.; Be Cox and Neve's Contract, [1891] 2 Ch. 109; see Life 
Interest <md Beverswnary Securities Corporation r. Hand-in Hand Fire md 
Life Insurance Society, [1898] 2 Ch. 230 (proof aUtmde of improper exercise 
of power of sale) ; and see title Sale op Land, Vol. XXV., pp. 321, 
322. 
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from any source (s), or inquiring into certain parts of the title (t). 
Such conditions are binding if not misleading (a), and if clearly 
expressed {h). 

156. A reference of title is not ordered where the vendor 
expressly sells merely such interest as he has (c), or such title as 
he himself bought with (d), or where the contract is not so much a 
contract of sale as a compromise of disputed rights (c), or where the 
contract was for the sale of the vendor’s share and interest in 
property and not the property itself (/). • 

156. Again, a reference of title is not ordered though the party 
claiming it is prirnd facie entitled to have it, if he has waived the 
right thereto, either expressly (^) or by implication (/i). Such 
waiver may go to the whole of the title, or merely to some particular 
objection or objeclions (t). 

Where such waiver is to be inferred from conduct the nature of the 
acts relied on must be considered ; if a particular defect is curable by 
the vendor, the purchaser, with knowledge of the defect, may yet 

{«) Hume V. Bentley (1862), 5 De G. & Sm. 620 (purchaser of leaseholds 
precluded from objecting that by Act of Parliament lessor was without 
power of granting leases) ; see title Sale op Land, Vol. XXV., p. 322. 

{t) lie National Frovincial Bank of England and Marshf [1895] 1 Ch. 
190 (prior title not to be required, investigated or objected to) ; compare 
Be Scott and Alvarez's Contract, Scott v. Alvarez, [1895] 1 Ch. 596, 626, 
C. A.; S. C., [1895] 2 Ch. 603, C. A. ; Me Lyons and Carroll's Contract, 
[1896] I I. R. 383, 389, C. A. 

{a) lie Banister, Broad v. Munton (1879), 12 Ch. D. 131, C. A. (condi- 
tions misleading, as requiring purchaser to assume what is known to vendor 
to be untrue or as stating as not to be accurately known to vendor what 
ho did know) ; Me Marsh ar^ Oranville (Earl) (1883), 24 Ch. D. 11, C. A. ; 
compare Barnett v. Baker (1875)f L. R. 20 Eq. 60 ; Blenkkom v. Penrose 
(1880), 29 W. R. 237 ; Me Baedicke and Lipski's Contract, [1901] 2 Ch. 
660 (inadequate disclosure by vendor) ; Jones v. Clifford (1876), 3 Ch. D. 
779 (objection allowed after purchaser, under a common mistake, had 
accepted the title). Best v, Harriand (1879), 12 Ch. D. 1, C. A., can 
perhaps be reconciled with Me Banister, Broad v. Mmton, supra, on the 
ground that the purchaser was merely held to be disentitled to recover 
his deposit and was not ordered to complete the purchase. 

(b) See Waddell v. Wolfe 9 Q. B. 515; Jones v, Clifford, 

supra ; compare Southby y. Butt (1837), 2 My. & Cr. 207 ; Anderson v. Higgins 
(1844), 1 Jo. & Lat. 718 ; title Sale op Land, Vol. XXV., p. 322. 

(c) Southby v. Butt, supra, at p. 212. 

(d) Monro v. Taylor (1850), 8 Hare, 61 ; Me Baedicke and Lipski's 
Contract, supra, at p. 6o9 ; Me .Duthy and Jesson's Contract (1898), 46 
W. R. 300 (best title vendors can give). 

(e) Godson y. Turner (1861), 15 Beav. 46; compare Ashton v. Wood 
(1867), 3 Jur. (n. s.) 1164. 

if) Phipps V. Child (1867), 3 Drew. 709. 

(g) Such as by admitting or not denying the plaintiff’s title in the defence 
in an action for specific performance; compare Phipps v. Child, supra. 
An express waiver may be either absolute or conaitional (Townley v. 
Bond ( 1834), 4 Dr. & War. 240, 261). 

(h) The implied waiver must be clear and free from surprise or mis- 
representation on the part of the vendor; see Jenkins v. Biles (1802), 
6 Ves. 646, 665 ; Haydon v. Bell (1838), 1 Beav. 337 ; Blacklow v. Laws 
(1842), 2 Hare, 40 ; title Equity, Vol. XIII., pp. 165, 166. As to accept- 
ance of title generally, see, further, title Sale of Land, Vol. XXV., 
pp. 363, 364. 

(i) Corless v. Sparling (1874), 8 I. R. Eq. 335. 
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Specific Performance. 


Sect. 2. without waiving the objection proceed towards completion, since he 
Relief. may assume that the defect will be cured (/c). Where, however, 
the defect is known to be incurable, a purchaser who proceeds 
without insisting on the objection is generally held to have 
waived it (1), Even taking possession in such cases may not consti- 
tute a waiver of the right to object if possession is taken either under 
the terms of the contract or by subsequent arrangement without 
prejudice to the right to a good title (m). Acts, however, which go 
l^eyond mere possession and amount to acts of ownership, either 
from the length of the possession (n) or from the nature of the 
acts (o), constitute a waiver (p). A waiver may be inferred where 
a particular objection, known to the purchaser, was passed over 
in silence in a subsequent supplemental contract (q ) ; but a con- 
tinuance of negotiations (r), or a delay in enforcing the contract («), 
does not bar a right to investigate title (t). 

Particular In certain cases the court, while holding the facts insufficient to 
cases of relief, establish a Waiver, has ordered payment into court of the purchase 
price (a) ; and even where the acts of the purchaser have been held 


(k) Calcraftv. Roebuck (1790), 1 Ves. 221. 

(l) Fordyce v, (1794), 4 Bro. C. C. 494, cited 6 Ves. 679 (purchaser 

negotiating without objection that land was almost entirely leasehold 
though sold as freehold with leasehold attached) ; Burnell v. Brown (1820), 
1 Jac. & W. 168 (waiver of objection that land was subject to reservation 
of sporting rights); see Be Barrington^ Ex ‘park Bidehotham (1834), 1 
Mont. & A. 656 ; Be Barrington, Ex parte Barrington (1835), 2 Mont. & A. 
245 ; Stanton v. Tattersall (1853), 1 Sm. &G. 629; Ellis v. (1885), 

29 Ch. D, 661, C. A. 

(m) Stevens v. Guppy (1828), 3 Russ. 171 (possession previous to good 
title by terms of contract) ; compare Ansuacih (Margravine) v. Noel (1816), 
1 Madd. 310; Burroughs v. Oakley (1810), 3 Swan. 169 (possession with 
vendor’s consent pending proof of title). 

(n) Ball V. Laver (1838), 3 Y. & C. (ex.) 191 (twenty years’ possession) ; 
Wallis V. Woodyear (1855), 2 Jur. (n.^s.) 179 (twenty-six years’ possession, 
also payment of part of purchase-money) ; Bown v. Stenson (1867), 24 
Beav. 631 (waiver limited to objections appearing on abstract delivered 
before possession taken) ; compare Pegg v. Wisden (1852), 16 Beav. 
239 ; Corbett v. Commissioners of Works and Public Buildings (1868), 16 
W. R. 889. In Anspach (Margravine) v. Noel, supra, waiver was: inferred 
from possession and further acts. Where the defect known before posses- 
sion is capable of being cured by the purchaser, a waiver is not necessarily 
implied (Be Qloag and Miller's Contract (1883), 23 Ch. D. 320). As to 
defects cured by the purchaser, see the text, inf'^a. 

(o) Anspach (Margravine) v. Noel, supra (alterinj^ property and letting it). 

(p) It is material to consider whether the objection said to be waived was 
or was not known to the purchaser, especially if it cannot be cured by the 
vendor; see Osborne v. Earvey (1841), 1 Y. & C. Ch. Cas. 116; Small v. 
Attwood (1832), You. 407f 506. 

(q) Dawson Y. Brinckman (lSi9), 3 DeG. & Sm. 376; (1850) 3 Mao. & G. 53. 

(r) Knatchbull v. Grueber (1816), 1 Madd. 153 (where the purchaser 
continued to insist on the objections). 

(s) Blachford v. Kirkpatrick (1842), 6 Beav. 232. 

(t) Compare Deverell v. Bolton{Lord) (1812), 18 Ves. 606, where the pur- 
chaser’s counsel had approved ; distinguish Corbett v. Commissioners 
of Works and Public Buildings, sttjgra. As to the lessee’s right to inquire 
into the lessor’s title, see titles Landlord and Tenant, Vol. XVIII., 
pp. 381, 382; SALE OP Land, Vol. XXV., pp. 342, 343. 

(a) Cutler v. Simons (1816), 2 Mer. 103; Osborne v. Earvey, supra. 
As to payment into court, see pp. 94, 95, post. 
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to constitute a waiver of his right to investigate the vendor’s title, 
the court has not enforced the contract where it has appeared 
aliunde that the vendor’s title was defective {b). Conversely, a pur- 
chaser may himself cure a defect, which he will thus be debarred 
from objecting to, and specific performance will be ordered (c). 

A waiver must be expressly pleaded (d). 

157. The reference of title may be expressly limited in accord- 

ance with the requirements of the case (c^), or it may be open* 
and general (/). It is directed not merely to the question of 
whether or not a good title is made out, but also to the time when 
such title was shown {g\ and other matters (h), • 

158. The reference of title may be ordered at any stage of the 
proceedings, and is* sometimes ordered on interlocutory motion (i). 

159. The inquiry takes place in the chambers of the judge (k). 
Evidence of any material facts may be given by affidavit (1). The 
master embodies the result of the inquiry in a certificate (m), 


(6) Warren v. Richardson (1830), You. 1. 

(c) Murrell v. Goodyear (1860), 1 De G. F. & J. 432, C. A. 

(d) Clive v. Beaumont (1847), 1 De G. & Sm. 397. 

(c) Hume v.Pocock (1865), L. R. 1 Eq. 423; affirmed (1866), 1 Ch. App. 
379 ; Saul v. Bolton (1852), 3 Seton, Judgments and Orders, 7th ed., 
p. 2159 ; Remnant v. Holt (1847), 3 Seton, Judgments and Orders, 7th ed., 

p. 2160. 

(/) Harnett v. Baker (1875), L. R, 20 Eq. 50 (conditions held misleading ; 
open reference offered, and, being refused by vendor, bill was dismissed). 

ig) Foxlowe v. Amcoat (1840), 3 Beav. 406; 3 Seton, Judgments and 
Orders, 7th ed., pp. 2158~2160i Unless such inquiry is omitted by 
direction of the court for special reasons; see Qihbins v. Forth Eastern 
MHropolitan Asylum District (1847), 11 Beav. 1 (contract disputed) ; com- 
pare Bennett Y. Rees (1836), 1 Keen, ^05, 409: Morris v. Wilson (1859), 
5 Juv. (n. s.) 168; Potter v. Crossley 5 W. R. 36. In Hyde v. 

Wroughtpn (1818),* 3 Madd. 279, this inquiry, not having been directed on 
the original reference, was refused on a second motion. This inquiry is 
generally necessary for the purpose of determining the date from which 
interest is payable by the purchaser (see pp. 91, 92, post), and also in con- 
nexion with the question of liability for costs (see pp. 90, 91, post). A 
good title is shown when the necessary facts and documents are set out in 
the abstract {Parr v. Lovegrove (1867), 4 Drew. 170, 176; rqq Sherwin 
v. Shakspeare (1863), 17 Beav. 267, 275); see title Sale of Land, 
Vol. XXV., pp. 342, 344, 346. 

(h) Wright v. Bond (1806), 11 Ves. 39 (inquiry whether a good title 
appeared in the abstract); distinguish Bennett v. Rees, supra (inquiry 
refused as to whether abstract perfect); Jennings v. Hopton (1816), 1 
Madd. 211 ; Hornihlow v. Shirley (1804), 3 Seton, Judgments and Orders, 
7th ed., p. 2160; Enraght v. Fitzgerald (1842), 2 Dr. & War. 43. 

(i) Under R. S. C., Ord. 32, rr. 2, 6 ; see titles Judgments and Orders, 
Vol. XVIII., pp. 194 et sea. ; Practice and Procedure, Vol. XXIII., 
p. 138. A vendor is bound to obtain the reference to title at as early a 
stage as possible so as to save unnecessary costs ; see Phillipson v. Gibbon 
(1871), 6 Ch. App. 428 ; title Sale op Land, Vol. XXV., pp. 316, 317. 

{k) As to references to the conveyancing counsel, see R. S. C., Ord. 61, 
r. 7 ; as to certificates of masters, see R. S. C., Ord. 66, rr. 66 — 71. 

(l) See Phillipson v. Gibbon, supra, where evidence of facts affecting the 
title newly discovered by purchaser was given by affidavit ; compare Re 
Burrou^s, Lynn and Sexton (1877), 6 Ch. D. 601, 603, C. A. 

(m) The certificate should decide positively for or against the title, 
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Relief. 
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which may be objected to by either party by taking out a summons 
to discharge or vary the certificate within eight clear days after 
filing (n) ; otherwise the certificate becomes binding, unless special 
grounds are shown for reopening it (o). 

If the certificate is in favour of the title and no application is 
made to vary it, or the application, if made, has failed (p), the 
court as a rule (q) orders specific performance, or the certificate may 
be referred back to chambers for review (r), in which case the 
Vendor has an opportunity of removing objections (s), while the 
purchaser is entitled to bring in further objections (t). If the 
certificate is against the title and no application is made to vary 
it, or the application, if made, has failed, specific performance is 
refused (a), and the vendor, being plaintiff, may be ordered to repay 
the deposit with interest at 4 per cent., and tha court may declare 
that the purchaser has a lien on the estate for deposit, interest and 
costs of the action (6). A defect in the title may, however, be cured 
on the hearing (c), or it may appear that the purchaser has cured 
the defect or acquired the means of curing it (d), so that the vendor’s 
claim for specific performance* will be allowed (/'). 

160. In an action for specific performance, as in other actions (/), 
the costs are in the general discretion of the court (g) ; but as a rule, 
where the dispute is as to title, the vendor has to pay the costs up 
to the time when he first showed a good title {h). A purchaser, 

hence it ought not to state a title as good subject to performance of condi- 
tions {Lewis Y.Loxam (1816), 1 Mer. 179; Magennis v. Fallon (1829), 
2 Moll. 661 ; Esdaile v. Stephenson (1822), Madd. & G. 366). If against 
the title, it should state the grounds of defect {Oreen v. Monks (1818), 2 
Moll. 326). ^ • 

(n) R. S. C., Ord, 65, r. 70 ; compare Howell y.Kightleij (1856), 8 De G, 
M. & G. 326, C. A. 

( 0 ) R. S. C., Ord. 65, r. 71. 

(р) After such failure no further objection can, it seems, be taken 

{Brooke v. (1819), 4 Madd. 212). 

(g) Under the old practice the court has refused to force a title on a 
purchaser if, in the opinion of the court, it was too doubtful ; see Bickner v. 
Milner (1842), 1 Hare, 678, n. ; Willeox v. Bellaers (1823), Turn. & R. 
491, 

(r) Curling v. Flight (1848), 2 Ph. 613, 616, 619; Ehodes v. Ibhetson 
(1863), 4 Ue G. M. & G. 787, C. A. ; Egerton v. Jones (1830), 1 Russ. & 
My. 694 ; Fildes v. Hooker (1817), 2 Mer. 424 ; Jeudwine v. Alcock (1816), 
1 Madd. 697 ; Andrew v. Andrew (1830), 3 Svn. 390. 

(а) Portman v. Mill (1831), 1 Ru8S. & M. 696. 

(<) Brooke v. , supra. 

{a) Pretty v. Solly (1869), 26 Beav. 606, 613. 

(б) Turner v. Marriott (1867), L. R. 3 Eq. 744 ; see p. 95, post; see also 
title Sale of Land, tol. XXV., p. 374. 

(с) Paton V. Kogers (1822), Madd. & G. 256. In Esdaile v. Stephenson, 
supra, the certificate was referred back to consider whether in fact the 
defect had been cured. 

(d) Hume v. Pocock (ld66), L. R. 1 Eq. 662 ; Murrell v. Goodyear (1860), 

1 De G. F. & J. 432, C. A. . 

(e) See the cases cited in notes (c), (d), supra. 

(/) Distinguish actions tried before a judge and jury; see title Practice 
AND Procedure, Vol. XXIII., p. 180. 

{g) R. S. C., Ord. 70 ; •see title Practice and Procedure, Vol. XXIII., 
p. 178. 

{h) Freer v. Hesse (1863), 4 De G. M. & G^. 495, 606, C. A. ; PhilUpson 
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however, who has caused the litigation by his objections may have 
•to pay the costs if these objections are overruled, even though in 
chambers some defect not hitherto in question has for the first 
time been raised (i) ; and, similarly, he may be ordered to pay the 
costs up to and inclusive of the hearing where it was necessitated 
by defences which he failed to establish, but which prevented the 
usual reference to title on interlocutory motion (j), or where the 
questions raised are questions of contract only (k). Considerations 
of costs may also turn on whether the case was one proper for' 
determination without an action by a vendor and purchaser 
summons (/). 

Sub-Sect. 3. — Interest, lienU, Deterioration, and Payment into Court. 

161 . On a contract for the sale of real property, the legal estate 
does not pass until the formal conveyance is executed {m). Between 
the date of the contract, being one of which specific performance 
can be decreed (n), and the conveyance the legal estate remains in 
the vendor, but the equitable estate passes to the purchaser (o) ; 
and, as it is inequitable that the same •person should enjoy both the 
rents and profits of the property and also the interest on the 
purchase-money, up to the time, if any, fixed for completion (])), 
or, if no time is fixed, up to the time at which completion ought to 
take place, that is, as a rule, when a good title is shown (q^), the 
vendor is entitled to the rents and profits and is liable to bear out- 
goings. After that date the purchaser is, as a rule, entitled to the 
rents and profits, but is liable to bear the outgoings and to pay 
the vendor interest at 4 per cent, on the unpaid purchase-money (r). 


V. Gihhon (1871), 6 Ch. App, 488, 434; Ualkettv Dudley {Earl), [1907] 1 
Oh. 590, 607. 

(i) PhilUpson v. Oibbon (1871), 6 Ch. App. 428, 434; see TJpperton v. 
Nihkol8on{lSll), 6 Ch. App. 436 ; Bridges v. Longman (1867), 24 Beav. 27. 

ij ) Croome v. Lediard (1836), 2 My. <S2,K. 293 ; Eyde v. Dallaway (1842), 
4 Beav. 606. 

{k) Bamfield v. Picard (1911), 55 Sol. Jo. 649. 

(/) See title Sale of Land, Vol. XXV., pp. 388 et seq. 

(w) See, for instance, Fludyer v. (locker (1806), 12 Ves. 25, per Grant, 
M.R., at p. 27. 

{n) As to contracts specific’ performance of which is not decreed, see 
pp. 7 et scq., ante ; 19 et seq., ante. 

(o) See Bose v. Watson (1864), 10 H. L. Cas. 672, per Lord Westbury, 
L.C., at p. 678 ; Eaffety v. Schofield, [1897] 1 Ch. 937, per Romer, J., at 
p. 943; Cornwall v. Eenson, [1899] • 2 Ch. 710, Cozens-Hardt, J., at 
p. 7 14. If the contract goes off, the equitable estate revests in the vendor ; 
see Wall v. Bright (1820), 1 Jac. & W. 494, per Plumer, M.R., at p. 501. 
For a fuller discussion of the respective rights of a vendor and purchaser 
between contract and conveyance, see title Sale ot' Land, Vol. XXV., 
pp. 364 et seq. 

ip) See Binks v. Bokeby (Lord) (1818), 2 Swan, 222, 225 ; Carrodus v. 
Sharp (1855), 20 Beav. 66, 68; Wells v. Maxwell (No. 2) (1863), 32 
Beav. 660; Ee Keeble and StilwelVs Fletton Brick Oo. (1898), 78 L. T. 
383 ; Plews v. Samuel, [1904] 1 Ch. 464. 

{qY Pincke v, Curteia (1793), 4 Bro. C. C. 329; Enraght v. Fitzgerald 
(1842), 2 Dr. & War. 43 ; Carrodus v. Sharp, supra ; BarsM v. Tagg, [1900] 
1 Ch. 231,235 ; HalkeU v. Dudley (Earl), supra; see title Sale of Land, 
Vol. XXV., pp. 367, 371. 

(r) See Flekher v. Lancashire and Yorkshire Eailway, [1902] 1 Ch. 901, 
908; and see the cases cited in notes (p), {q), supra. For form of order 
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Where the purchase price is to be fixed subsequently to the contract, 
interest does not run until the price is ascertained (s). 

162 . Apart from the special terms of the contract, the following 
rules as to interest apply : — 

If there is delay in completion which is due to the default of the 
vendor, and the interest is in excess of the rents, the purchaser is 
not liable to pay interest during the period of delay, but the vendor 
retains the rents (0* Where, however, the delay is due to the 
‘fault of the purchaser, interest runs from the proper date for 
completion (a). 

Jf, where completion is delayed, the purchaser appropriates the 
purchase-money and gives notice of the appropriation to the vendor, 
the vendor is only entitled to the interest, if any, accruing on the 
money so appropriated (6). 

163 . The above rules may be varied by special terms of the con- 
tract; for instance, (1) rents until completion may be expressly 
reserved to the vendor (c) ; or (2) the contract may provide that the 
purchaser shall pay interest from the date fixed for completion, 
notwithstanding delay from any cause whatever, in which case 
interest is payable even if delay is due to the fault of the vendor (rZ), 


as to interest and rents, see 3 Seton, Judgments and Orders, 7th ed., 
pp. 2170—2172. 

(«) Catling v. Great Northern Bail. Co. (1869), 18 W. B. 121. 

(0 See the cases cited in title Sale of Land, Vol. XXV., p. 375, note {d). 
In Burton v. Todd (1819), 1 Swan. 260, where the vendor retained posses- 
sion of the estate and of one- third of the purchase- money for fifteen 
years, owing to his own wrongful delay, the purchaser was given the 
whole of the rents and interest on one-thind of the rents from the date of 
their accruing. As to the proper date of completion, see title Sale of 
Land, Vol. XXV„ p, 367. 

(o) Monro v. Taylor (1862), 3 Mac. & G. 713. 

(6) Be Biley to Streatfleld (18861,* 34 Ch. D. 386 ; see Powell v. Martyr 
(1803), 8 Ves. 146; Boherts v. Massey (1807), 13 Ves. 561; Dyson v. 
Bornby, Ex parte Markwell {lS5l)y 4 De G. & Sm. 481 ; Howland' v. Norris 
(1784), 1 Cox, Eq. Cas. 69 ; BegenVs Canal Co. v. Ware (1857), 23 Beav. 
575 ; De Visme v. De Visme (1849), 1 Mac. & G. 336, 352; title Sale op 
Land, Vol. XXV., p. 376. . , . 

(c) Brooke v. Champemowne (1837), 4 Cl. & Fin. 589, H. L. (in which 
case the purchaser is absolved from paying interest); and see title Sale 
OF Land, Vol. XXV., pp. 375, 376. 

(d) Esdaile v. Stephenson (1822), 1 Sim, & St. 122 (which is inconsistent 
with Monk v. Huskisson (1827), 4 lluss. 121, n.) ; Sherwin v. Shakspear 
(1864), 5 De G. M. & G. 517, C. A, ; Williams v. Olenton (1866), 1 Ch. App. 
200 ; see Bowley v. Adams (I860), 12 Beav. 476 (vendor’s failure to deliver 
abstract at due date) ; Greenwood v. Churchill (1846), 8 Beav. 413 (great 
delay on vendor’s part : purchaser ordered to pay interest, but left to apply 
for compensation) ; Bannerman v. Clarke ( 1866), 3 Drew. 632 (delay through 
death of vendor) ; Palmerston {Lord) v. Turner (1864), 33 Beav. 624 (delay 
through proceedings necessary to perfect vendor’s power to sell) ; Cowpe 
V. Bakewell (1861), 13 Beav. 421 ; Dyson v. Homhyy Ex parU Markwelh 
supra; Vickers v. Hand (1859), 26 Beav. 630 ; and see title Sale op 
Land, Vol. XXV., pp. 333, 334. A purchaser is deemed to be in dfefault 
if delay arises from an untenable objection taken by him ; see Storry v. 
Walsh (1864), 18 Beav. 669 ; Be Bayley -Worthington and Cohen's Con- 
tracty [19091 1 Ch. 648. As to the effect on a condition of this nature of 
a deposit by the purchaser of the purchase-money, see title Sale op 
Land, Vol. XXV., p. 334. 



Pabt V.— -Peocebdings foe Spboifio Peefoemanob. 


so long as there is on his part no bad faith or gross negligence ; sect. 2 . 

' or (3) the contract may exempt the purchaser from payment of Relief, 

interest only in the case of wilful default on the part of the vendor, 
this involving actual default on the part of the vendor, and more 
than mere mistake or oversight, though not necessarily meaning 
intentional delay or wilful obstruction (/). 

A vendor in possession himself (g) is charged a fair occupation vendor’s 
rent(/i), unless he simply remained in possession owing to the liabilities, 
purchaser’s default (i). Liability for outgoings as a rule goes with 
the right to receive rents (j). 

164 . In the above instances (^) it has been assumed that, the interest on 
vendor has remained in possession. If, however, the purchaser purchase- 
has taken possession, he pays interest on the unpaid purchase- “urSerin 
money from the time of possession®, even though the delay in possession, 
completion has been due to the vendor’s fault, and even though no 
profits have been made out of the land (w). The purchaser may, 


{e) See Fry on Specific Performance, 6th ed., pp. 683 — 686, discussing 
De Visme v. De Visme (1849), 1 Mao. & G. 336, and the cases cited in 
note (d), p. 92, ante» 

if) Bennett y. Stone, [1902] 1 Ch. 226, 232; affirmed, [1903] 1 Ch. 609, 
C. A. Contrast the cases referred to in title SiLE of Land, Vol. XXV., 
p. 334, in which wilful default was held to be shown, with the following 
cases where wilful default was not found, namely, Be London Corporation 
and Tubbs' Contract, [1894] 2 Ch. 624, C. A. (erroneous description of 
title) ; Be Woods and Lewis' Contract, [1898] 1 Ch. 433 ; S. C., [1898] 2 
Ch. 211, C. A. (unknown defect of title); North v. Percival, [1898] 2 
Ch. 128 (vendor’s unsuccessful resistance to action for specific per- 
formance) ; see also Bennett v. Stone, supra. 

ig) As to the liability of a vendor in receipt of rents to account, see 
title Sale of Land, Vol. XXV., 9 . 373, note (c). 

{h) Dyer v. Hargrave, Hargrave v. Dyer (1805), 10 Ves. 505; Metro- 
politan Bail Co. V. Defnes{lSn), 2 Q. B. D. 189, 387, C. A. ; see title 
Sale of Land, Vol. XXV., pp. 373^374. 

(/) Dalcin v. Cope (1827), 2 Ru8Sj» 170, 181 ; Leggott v. Metropolitan 
Bail Co. (1870), *5 Ch. App. 716, 

( j) See Lawes v. Gih8on{lSQ6), L. R. 1 Eq. 136 (ground rent apportioned 
up to date of completion) ; and see, further, title Sale of Land, 
Vol. XXV., p. 336, note (i); compare Williams v. East London Bail Co. 
(1869), 18 W. R. 169 ; Carrodus v. Sharp (1866), 20 Beav. 66. 

{k) See pp. 91, 92, ante, and the text, supra. 

{1) Ballard v. Shutt (1880), 16 Ch. D. 122 ; Fludyer v. Cocker (1805), 12 
Ves. 25, 27 ; Binhs v. Bokeby {Lord) (1818), 2 Swan. 222, 226; Neath New 
Gas Co. V. Gwyn, [1873] W.J^. 200. Whore a purchaser has been dispossessed 
after taking possession he is charged with interest during the period of 
possession {Johnston v. Johnston (1869), 3 I, R. Eq. 328). As to contracts 
exemptii^ a purchaser from paying interest, see Birch y. Joy (1862), 
3 H. L. (jas. 665, where possession was held for forty years, before com- 
pletion, and the court refused to give effect to the &emption in the circum- 
stancea of the case. Where possession is taken under statutory powers 
the vendor is generally entitled to interest or compensation as from the 
date of possession {Bhys y.Dare Valley Bail Co. (1874), L.R. 19 Eq. 93 ; 
Firth V. Midland Bail Co. (1876), L. R. 20 Eq! 100 ; Be Pigott and Great 
Western Bail Co. (1881), 18 Ch. D. 146) ; compare Be Eccleshill Local 
Board (1879), 13 Ch. D. 366, doubted in Be Pigott and Great Western 
Bail Co., supra, per Jessel, M.R., at p. 164; and see titles Compulsory 
PuRC^SE OF Land and Compensation, Vol. VL, p. 61 ; Sale of Land, 
Vol. XXV., p. 376. 

(w) Fludyer y. Cocker, supra ; Ballard v. Shutt, supra ; Beresford v. 
Clarke, [1908] 2 I. R. 317^ In Cowpe v. Bakewell (1861), 13 Beav. 421, 
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Sect. 2. however, where delay has arisen, appropriate the purchase-money ^ 

Relief. for purposes of the contract and give notice to the vendor, who is 

then only entitled to claim such interest as the money so appropriated 
produces {n)» 

Deterioration. 165 . A vendor, as constructive trustee, is liable for deterioration 
to the property while he is in possession in the interval before com- 
pletion, provided such deterioration is due to his wilful default or 
want of reasonable care (o ) ; but he is not liable for deterioration 
bccurring without his fault (p), and still less for deterioration due 
to the purchaser’s own fault {q), 

* Payment into 186 . In an action for specific performance an order may be made 
court. fQj. payment into court by the purchaser of the purchase price ; this 

is done if the purchaser is in possession and a good title has been 
disclosed by the vendor or admitted by the purchaser (r), or the 
delay in showing a good title is due to no default on the part of the 
vendor («). The order will, however, be refused if the vendor is in 
default (t)i or if the purchaser is in possession under another title 
than the contract, as, for example, as tenant to the vendor (ti), or if 
‘ the contract entitles the purchaser to possession before completion 

of the title (h). 


the purchaser was put to his election to pay interest or give up the rents ; 
see also llerbert v. Salisbury and Yeovil Bail, Co. (1865), L. R. 2 Eq. 221 
(interest at increasing rate) ; A.-G, v. Christchurch {Dean and Chapter) 
(1842), 13 Sim. 214. 

(n) Kershaw v. Kershaw (1869), L. R. 9 Eq. 56 ; compare Winter v. 
Blades (1825), 2 Sim. & St. 393 ; and see title Sale op Land, Vol. XXV., 
p. 376. 

(o) Lysaght v. Edwards (1870), 2 Ch. I^ 498, per Jessel, M.R., at p. 507 
Foster v. Deacon (1818), 3 Madd. 394; Counter v. Macplierson (1845), 

5 Moo. P. 0. C. 83 ; Eqmont (Earl) v. Smith, Smith v. Egmont (Earl) 
(1877), 6 Ch. D. 469 (failure to take steps to keep property in cultiva- 
tion) ; Brown v. Dibbs (1877), 25 W! 11. 776, P. C. (vendor of mine held 
accountable for profits of working); compare Jego7i V. Vivian, (l^ll), 

6 Ch. App. 742; see also Malone v. llenshaw (1891), 29 L. R. Ir. 352; 
Baffetyy. Schofield, [1897] 1 Ch. 937, 944. In Dixon v. Fraser (1866), 
L. R. 2 Eq. 497, the question was as to deterioration by the vendor’s 
tenants, and he was ordered to give their names. The purchaser’s right 
to claim for deterioration may be enforced by action after conveyance 
in ignorance of the facts (Clarke v. Bamuz, [1891] 2 Q. B. 456, C. A. ; 
Connolly Y. Keating (No, 2), [1903] 1 I. R. 356), and the claim may be set 
off against balance of purchase-money (FergiM^on v. Tadman (1827), 1 
Sim. 530), or interest (Phillips v. Silvester (1872), 8 Ch. App. 173); and 
see, further, title Saxe op Land, Vol. XXV., pp. 368, 370. 

(p) Be Sweeny's Estate (1890), 25 L, R. Ir. 252. 

(q) Harford v. Furrier (1816), 1 Madd. 632. 

(r) Crutchley v. Jemtngham (1817), 2 Mer. 502. 

(^) Gibson v. Clarke (IS13), 1 Ves. & B. 500. In such cases the purchaser 
is generally put to his election either to give up possession or to pay the 
money into court; see Clarke v. Wilson (1808), 15 Ves. 317; Smith 
V. Lloyd (1815), 1 Madd.* 83 ; Wickham v. Evered (1819), 4 Madd. 53; 
Tindal v. Cobham (1835), 2 My. & K. 385 ; Younge v. Duncombe (1831), 
You. 275 ; King v. King (1833), 1 My. & K. 442 ; Curling v. Austin (1862), 
2 Drew. & Sm. 129 ; Greenwood v. Turner^ [1891] 2 Ch. 144. 

(t) Fox V. Birch (1816), 1 Mer. 105. 

(a) Freehody v. Party (1815), Coop. G. 91 ; Faulkner v. LlewelUn 
(1862), 31 L. J. (CH.) 649. 

(b) Pryse v. Cambrian Bail. Co. (1867), 2 Ch. App. 444; distinguish 
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In' any case the order is made if the purchaser is not merely in 
• possession, but does acts of ownership (c). 

Such an order may be made on motion, supported by affidavit (d), 
and in a proper case before delivery of defence (e). 

Sub-Sect. 4.— TAe Deposit, 

167 . In an action for specific performance questions may arise as 
to the deposit paid by the purchaser on the making of the contract, 
such deposit being in the nature of part payment if the contract is* 
duly completed, or, if the contract fails owing to the default of the 
purchaser, serving as earnest or security for the duo performance 
of his contract and therefore liable to forfeiture (/). * 

A purchaser, in claiming specific performance, may, in the alter- 
native, claim a return of the deposit and damages, and enforcement 
of his lien on the property for the same(f/). Similarly, in a 
vendor’s action for specific performance, the purchaser in resist- 
ing the claim may counterclaim for return of the deposit, with 
interest at 4 per cent., and for enforcement of his lien in respect 
thereof (h). It does not, however, neoessarily follow that because a 
vendor is unsuccessful in his claim for specific performance the 
purchaser is entitled to a return of his deposit (i). The right to have 
the deposit returned depends in some cases upon an express condi- 
tion of forfeiture (k), or, in the absence of such a condition, upon 
the intention to be collected from the whole contract (1), 


Cooper V. London, Chatham and Dover Bail, Co. (1866), 14 W. R. 985, 
where the contract also provided that the vendors should retain their lien 
and all rights incident thermo ; see also Tomlinson v. Manchester and 
Birmingham Bail. Co. (1840), a Kyf Can. Cas. 104 ; Pell v. Northampton 
and Banbury Junction Bail. Co. (1866), 2 Ch. App. 100 ; Capps v. Norwich 
ahd Spalding Bail. Co. (1863), 2 Now Rep. 51. 

(^!) Pope V. Great Pastern Bail. Co. ^1866), L. R. 3 Eq. 171 ; Bonner v. 
Johnston (1816), l,Mer. 366 ; Dixon y* Astley (1816), 19 Ves. 664 ; Cutler 
V. Simons (1816), 2 Her. 103, 106 ; Bramley v. Teal (1818), 3 Madd. 219 ; 
Osborne v. Harvey (1841), 1 Y. & C. Ch. Uas. 116; Burroughs v. Oakley 
(1815), 1 Her. 52, 376, n. 

(d) See R. S. 6., Ord. 32, r. 6 ; Crutchley v. Jerningham (1817), 2 Mer. 
502; Tindal v. Cobham (1835), 2 My. & K. 385; Wickham v. Evered 
(1819), 4 Madd. 53; Greenwood v. Turner, [1891] 2 Ch. 144. 

[e) See, for instance, Bonner v. Johnston, supra ; Dixon v. Asiley, supra ; 
Cutler V. Simons, supra. 

if) See the cases cited ih titles Sale op Goods, Vol. XXV., p. 133, 
note (d) ; Sale op Land, Vol. XXV., p. 398, note (c). 

(a) Tacon v. National Standard Land Mortgage avd Investment Co. ( 1 887), 
56 L. J. (CH.) 629 ; compare Cornwall v. Henson, [1900] 2 Ch. 298, C. A., 
where the purchaser, though he had lost his equihable claim to insist on 
specific performance, was held entitled to recover damages. 

(h) As to such lien, see Bose v. Watson (1864), 10 H. L. Cas. 672 ; Whit- 
bread (& Co., Ltd. v. WaU, [1904] 1 Ch. 911; affirmed, [1902] 1 Ch. 835, 
C. A. (purchaser’s lien where contract rescinded .under a condition of the 
contract); and see also title Lien, Vol. XIX,, pp. 16, 17. 

(t) Be Scott and Alvarez's Contract, Scott v. Alvarez, [1895] 2 Ch. 603, 
C. A. ; compare Be Hughes and Ashley's Contract, [1900] 2 Ch. 595, 602, 

{k) See title Sale op Land, Vol. XXV., p. 398. 

(1) See titles Sale op Goods, Vol. XXV., pp. 237, 238; Sale op 
Land, Vol. XXV., pp. 398, 402. 
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96 


Spectmo Pbefoemancb. 


Sect. 2. 

R^f. 

Application 
for relief. 


Nature of 
relief. 


Enforcement 
of order 
granting 
relief. 


Vesting order 
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Sub-Sect. Ancillary Relief, 

168 . Ancillary relief maybe obtained after judgment in an action 
for specific performance where such further relief becomes neces- 
sary (m). The nature of the relief varies according to the subject- 
matter of the contract and the position occupied.hy the parties. The 
application for the relief must be made to the court by which the 
judgment was pronounced (n). 

• 169 . Thus, either party may by motion in the action obtain an 
order fixing a time and place for completion of the contract, payment 
of the unpaid purchase-money, and delivery of the executed con- 
versance and title deeds (o), or an order fixing the period within 
which the judgment is to be obeyed. 

170 . Where the defendant fails to obey such an order within the 
time limited, the plaintiff may without further order issue a writ of 
sequestration against his estate and effects (p). Where the default 
is in payment of money, the plaintiff may proceed by writ of fieri 
facias (q). An order requiring the defendant to perform some act 
other than or besides the payment of money may be enforced by 
writ of attachment or committal (?•). The court may also in case of 
default, besides or instead of proceedings against the defaulting 
party for contempt, order the party who has obtained judgment, or 
some other person appointed by the court, to do the act required to 
be done, at the cost of the party in default («). 

171 . A purchaser who has obtained judgment for specific per- 
formance of a contract concerning land may also, if the vendor 
refuses to convey the land, apply to the court for an order vesting 
it in him, or appointing someone to^^conVey it to him, with a release 
where necessary of contingent rights (t). 


(m) After judgment for specific pterformance, a defendant purchaser can- 
not repudiate the title or the contract without the leave of the court 
{HalkeUy. Dudley {Earl), [1907] ICh. 590, perPAKKEE, J., at p. 601); see 
title Sale of Land, VoI. XXV., p. 403. 

(n) Judicature Act, 1873 (36 & 37 Viet, c. 66), s. 24 (5) ; Appellate 
Jurisdiction Act, 1876 (39 & 40 Viet, o. 69), s. 17 ; see title Equity, 
Vol. XIII., pp. 61,62. 

(o) Morley v. Clavering (1861), 30 Beav. 108 ; Morgan v. Brisco (1886), 
31 Ch. D. 216 ; for form of order made in this case on further considera- 
tion, see S. C. (1886), 32 Ch. D. 192 ; 3 SetJbn, Judgments and Orders, 
7th ed., pp. 2175, 2215 et seq. For forms of orders made against default- 
ing purchasers, see Bell v. Denver (1886), 64 L. T. 729 ; Jessop v. Smyth, 
[1896] 1 I. R. 608). 

( p) R. S. C., Ord. 43, r. 6 ; see title Execution, Vol. XIV., p. 82. 

Iq) R. S. C., Ord. 42, r. 17 ; see title Execution, vol. XIV., p. 38 ; or 
by writ of elegit (R. S. C., Ord. 42, r. 17 ; see title Execution, Vol. XIV., 
p. 71), 

(r) R. S. C., Ord. 42, r. 7 ; see titles Contempt op Court, Attachment, 
AND Committal, Vol. VII., pp. 309 et seq. ; Execution, Vol. XIV., p. 73. 

{s) R. S. C., Ord. 42, r. 31 ; see Mortimer v. Wilson (1886), 33 W'. R. 
927. 

(<) Trustee Act, 1893 (66 & 67 Viet. c. 63), ss. 31, 33 ; Judicature Act, 
1884 (47 & 48 Viet. c. 61), s. 14 ; Wellesley v. Wellesley, Momington 
V. Momington, Ex parte Momington {Countess) (1863), 4 De G. M. & G. 
637, C. A. (agreement for jointure) ; Hall v. Hale (1884), 61 L. T. 226 
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When judgment has been given for specific performance and 
•there are any parties to the action who are necessary parties to the 
conveyance, but who are not sui juris, the court may declare such 
persons to be trustees, and make a vesting order as to or appoint 
some person to cqnv^y their interests (a). Similar orders may be 
inadQ with i^gatd tSf the interests of unborn persons who might 
claim under any party to the action, or under the will or voluntary 
settlement of any deceased person who was a party to the contract (b), 

172. Either party may also obtain an order rescinding the 
contract in default of completion within a fixed time (c). A vendor 
is not debarred from moving for such an order by the fact that ihe 
judgment at the trial contained a declaration of his lien for unpaid 
purchase-money and gave him liberty to apply for the purpose of 
enforcing it {d). 

An order may be made on the motion for payment of the plaintiff’s 
costs by the defendant, and for a stay of further proceedings in the 
action, except such as are necessary for the recovery of the costs of 
the action and motion (e;). 

173. Where a contract for sale of land contains a clause forfeiting 
the deposit and giving the vendor power to proceed to a resale of the 


(agreement for lease) ; see titles Sale op Land, Vol. XXV., p. 433 ; Trusts 
AND Trustees ; 2 Seton, Judgments and Orders, 7th ed.,p. 1227 ; 3 Seton, 
Judgments and Orders, 7th ed., p, 2217. As to the procedure under 
the Lands Clauses Acts where the vendor refuses to convoy, see title 
Compulsory Purchase of Land and Compensation, Vol. VI., p. 107. 

(a) Trustee Act, 1893 (56 & 57 Viet. c. 53), ss. 31, 33 ; see Wellesley 

V. Wellesley, Morninglon v. Mornington, Ex parte Mornington (Countess) 
(1853), 4 DeG. M. & G. 537, C. A. ftiower to jointure); Grace v.Baynton, 
[1877J W. N. 79 ; HaU v. Uale (1884), 51 L. T. 226 ; He Ruthven's Trusts, 
[1^06] 1 I. R. 236, C. A, For forms of orders, see 2 Seton, Judgments 
and Orders, 7th ed., pp. 1226, 1227. • 

(b) Trustee Act, 1893 (56 & 57 Viet. c. 53), ss. 31, 33. 

(c) FoUgno v. Martin (1853), 16 Beav. 586; Simpson v, Terry (1866), 

23 Beav. 423; Clark v. Wallis (1866), 35 Beav. 460; Henty y. Schrader 
(1879), 12 Ch. D. 666. Where the applicant proves to the satisfaction of 
the court that the party in default has positively refused to complete, it is 
conceived that an order for immediate rescission may be made ; see title 
Sale of Land, Vol. XXV., p. 397. An admission in his pleading by a 
defendant who does not appear at the trial does not entitle a plaintiff to 
an immediate order for rescission at the trial (Stone v. Smith (1887), 35 
Ch. D. 188). • 

(d) Bakery. Williams (1893), 3 R. 30,5. 

(c) Olde V. Olde,, [1904] 1 Ch. 35. In the following cases the order 
excepted from the stay of proceedings any application to the court to 
award and assess damages arising from the breach oLthe contract : — Sweet 
V. Meredith (1863), 4^iff. 207 ; Watson v. Cox (1873), L. R. 15 Eq. 219; 
see Uyihe' Corporation v. East (1866), L. R. 1 Eq. 620; compare Henty 
V. Schroder, supra, where Jessel, M.R., declined to make this exception, 
considering that the plaintiff could not at the same time obtain an order 
for rescisiion of the contract and claim damages for the breach of it 
(see title Sale of Land, Vol. XXV., p. 398); and see Hutchings v. 
Humphrey (1885), 33 W. R. 563 ; Jeffrey v. Stewart (1899), 80 L. T. 17; 
Jackson v. de Kadich, [1904] W. N. 168, not followed in Hall v. Burnell, 
[1911] 2 Ch. 651, 556. ■ As to an order rescinding tRe contract and forfeiting 
the deposit, see title Sale of Land, Vol. XXV., p. 400, note (m) ; as to 
forfeiture of deposit generally, see ibid., pp. 398 et seq. ; and see p. 95, ante. 

H.L.— XXVJI. H 
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property on default by the purchaser, and further provides that, in 
the event of such resale, any deficiency in price shall be paid by the 
purchaser, the vendor may, if the purchaser fails to obey a judgment 
for specific performance of the contract, apply by motioij for an 
order declaring that the deposit has been forfeited to him and ^^t 
he is at liberty to proceed to a resale, and ordering the. purchaser 
to pay to the vendor the amount of any deficiency on the resale; 
but, in ascertaining such deficiency, the vendor iflusigive credit for 
"the amount of the deposit (/). . 

174. Where, on the sale of hereditaments of any tenure, the 
vendor has a lien (g) for unpaid purchase-money on the property 
sold, and obtains judgment for specific performance of the contract 
of sale, a declaration of the lien may be embodied in the judgment 
with liberty to apply to enforce the lien, if the vendor so desires (/i). 

If the purchaser fails to comply with the judgment, the vendor may 
obtain further relief by an order for the sale of the property (i), 
or by an order appointing a receiver pending sale (A;), or by 
an injunction operating to^ restore to him possession of the 
property (1). 


(/) Shuttleworth v. Clews, [1910] 1 Ch. 176; see Griffiths v. Vesey, 
[1906] 1 Ch. 796 ; Rowe v. iSmith (1884), 27 Ch. D. 89, C. A., per Fry, L.J., 
at p. 105. 

ig) As to the lien of an unpaid vendor on a sale of land, see title Lien, 
Vol. XIX., pp. 16, 16. 

(h) Walker v. Ware, Rodham and Buntingford Rail. Co. (1866), L. R. 1 Eq. 
195 ; Vyner v. Roylake Rail. Co. (1868), 17 W. R. 92 ; Wing v. Tottenham 
and Hampstead Junction Rail, Co. (1868), Ch. App. 740 ; Mujins v. Isle 

Wight Rail. Co. (1870), 6 Ch. App. %14 ; Bee v. Stafford and Uttoxeter 
Rail. Co. (1875), 23 W. R. 868 ; Keane v. Athenry and Ennis Junction 
Rail. Co. (1870), 19 W. R. 43; Sedgwick v. Watford and Rickmans- 
worth Rail, Co. (1867), 36 L. J. (^h.) 379 (where an immediate sale was 
ordered). 

(i) Munns v. Isle of Wight Rail. Co., supra : Williams v. Aylesbury and 
Buckingham Rail. Co. (1873), 28 L. T. 547 ; Lyceit v. Stafford and 
Uttoxeter Rail. Co. (1872), L. R. 13 Eq. 261. The proceeds of sale will be 
directed to be paid into court and leave reserved for the vendor to 
apply in chambers for payment {Vyner v. Roylake Rail. Co. (1868), 
cited in 3 Seton, Judgments and Orders, 7th ed., p. 2223). The vendor 
may have liberty to bid {Lycett v. Stafford and Uttoxeter Rail. Co., 
supra ; Warey. Aylesbury and Buckingham Rail. Co. (1873), 28 L. T. 893 ; 
see also Wing v. Tottenham and Rampsteaa Junction Rail. Co., supra; 
Keane v. Athenry and Ennis Junction Rail. Co., supra; Jersey {Earl) 
V. South Wales Mineral Rail. Co. (1868), 19 L. T. 446 (where the 
contract of sale is made with a railway company the vendor is entitled 
to an order for sale of the land, although the line has been actually com- 
pleted). As to enforcement of lien, see, further, title Lien, Vol. XIX., 

pp. 27, 28. 

{k) Where profit is capable of being made out of the property pending the 
sale, that profit ought* to be made {Munns y. Isle of V^ight Rail. Co., 
supra, per Giffard, L.J., at p. 419 ; see also Ware v. Aylesbury and 
Buckingham Rail. Co, , supra ; and distinguish Latimer y. Aylesbury and 
Buckingham Rail. Co. (1878), 9 Ch. D. 386, C. A. ; and see title Receivers, 
Vol. XXIV., p. 361. 

(I) Williams v. Aylesbury and Buckingham Rail. Co., supra ; Allgood v. 
Merrybent and Darlington Rail. Co. (1886)» 33 Ch. D. 671; see title 
Injunction, Vol. XVII., p. 249. 
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Sub-Sect. 6. — Specific Performance with Compensation. 
(i.) }Vliere there is No Condition as to Compensation (m). 


Sect. 2. 

Relief. 


176 . A vendor may obtain specific performance with compensa- w^here vendo 
tion against a purchaser under a contract of sale even where the entitled to 
vendor is unable to- fulfil the exact terms of the bargain, provided— formancr^’ 

(1) that th^ purchaser will on completion obtain substantially with com- 

what he bargained for, and • pensation. 

(2) that the difference in value between the thing contracted for 
and the thing sold can be fairly computed. 

Thus, specific performance with compensation may be granted at 
the instance of the vendor where an estate is described as freehold 
and in fact a very §mall portion is held only from year to year (a) ; 
where, in the case of a large estate, there is an objection to the 
title of a very small part not material to the enjoyment of the rest (h ) ; 
where a small portion of a property is wrongly described (c) ; where, 
on a purchase by a tenant in possession, the measurements are 
given inaccurately (d) ; where, on the sale of a house, the vendor 
fails to disclose a deed acknowledging that he is not entitled to 
light to certain windows (e) ; where, on the sale of a colliery, the 
profits are overstated (/) ; where tithes contracted to be sold are 
subject to small annual charges (//) ; where the estate sold is subject 
to quit-rents (/i) ; where an estate is described as subject to tithe 


(m) As to compensation under an open contract, see, further, title Sale 
OF Land, Vol. XXV ., pp. 406 et seq. As to conditions providing for the 
case of errors m description of Iftnd^md allowing or excluding compensation 
see title Sale of Land, Vol. XXV., pp. 328 et seq. 

*a) Calcraft v. lioebucJc (1796), 1 Ves. 221 (two acres out of 186 acres). 

{b) M*Queen v. Farquhar (1805), 11 Ves. 467. 

, (cj Scott V, Hanson (1829), 1 Russ. & M, 128 (two acres out of fourteen 
wrongly described’as “ meadow ”). 

(d) Ni'n^ V. Wilson (1843), 6 Beav. 124 (property described as 46 feet 
in depth, instead of 33 feet). In English v. Murray (1883), 49 L. T. 35, 
a purchaser of seventeen shares was ordered to perform the contract by 
acceding eleven shares with c\)mpen8ation for the loss of the remaining 
SIX shares, as the vendors had acted imder a bond fide mistake. The 
decision appears doubtful as to their title to sell. 

costs) Brindley, [1901] 2 Gh. 324 (the order being made without 

(/) Powell V. Elliott (1875), 10 Ch. App. 424 (vendor allowed to enforce 
the contract on making compensation to the purchaser by submitting to 
an abatement from the purchase-money bearing the same proportion to the 
excess as the total purchase-money boro to capitalised value of profits as 
stated by vendor). • ^ 

(l7) -ffn^sey v. (7ran< (1806), 13 Ves. 73 (inquiry directed as to whether 
there ought to^be any and what indemnity in respect of the charge); 
JJorniblow v. Shirley (1806), 13 Ves. 81 ; compare t)rewe v. Hanson (1802), 

6 Ves. 675 ; see also Be Somerville's Estate, [18*95] 1 I. R. 460, 465 (no 
compensation in respect of tithe rentcharge) ; Hamilton v. BaUs, [1894] 

* y ^ (compensation for tithe rontchar^o granted). 

(A) hpaOe V. Stephenson (1822), 1 Sim. & St. 122, 124; compare 
Sanaud y. Archer (1829), 2 Sim. 433; affirmed (1831), 9 L. J. (o. S.) (ch.) 
173 (estate sold as fen land subject under a local public Act to embanking 
and drainmg ch^ges not mentioned in particulars of sale: specific per- 
formance decreed without compensation). 

H 2 
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with the exception of a certain part and it is not proved that that 
part is so exem 2 )t (t). 

The court does not grant compensation to the purchaser where the 
defect in the subject-matter of the contract is immaterial (k), bf was 
visible to everybody at the time of the purchase (1 ) ; and ^where a 
purchaser, after knowing of a defect, acts in a mannerdmplying a 
waiver of his right to compensation for such defect, the vendor may 
insist on completion of the purchase without compensation (m), 

176 . Where a material part of the subject-matter of a contract 
is wanting, and the vendor cannot substantially give to the pur- 
chaser that which he agreed to buy, the court does not grant specific 
performance with compensation at the instance of the vendor. 
Thus, specific performance with compensation may be refused 
where third parties have prejudicial rights over the property 
sold (n ) ; where there is a defect in title in respect of a substantial 
portion of the property (o) ; where, on the sale of a house with land 
adjoining, the vendor has no title to a strip of land between the 
house and a road (p ) ; where* the vendor cannot show a title to a 
substantial part of the property which is material to the enjoyment 
of the profoerty (f/) ; where the measurements of the proi)orty are 
substantially less in a material particular than those by which it is 
described (r); where the tenure of an estate contracted to be sold is 
different from that which the vendor represented himself to be 


(i) Binks v. Bokeby {Lord) (1818), 2 Swan. 222 ; compare Ker v, 
OZobury (1814), Sudden, Vendors and Purchasers, p. 321. As a general rule, 
where an estate is sold as tithe free, a purchaser is not compelled to 
complete if the land is subject to tith^^ anfi the right to such tithe is so 
material to the enjoyment of the land as to have formed an inducement to 
an intending purchaser ; see also Smith v. Tolcher (1828), 4 Russ. 302. 

{k) Corless v. Sparling (1876), 9, 1. R. Eq. 595 (deficiency of nearly 
half an acre in property described in the contract as “ about 200 
acres of mountain land,” the land being a waste of ‘ heath of trifling 
value). 

(Z) Dyery. Hargrave, Hargrave v. Dyer (1805), 10 Ves. 605 (misdescription 
of a farm described as lying within a ring fence which did not in fact so he) ; 
compare Grant v. Munt (1815), Coop. 6. 173 (compensation given for dry 
rot) ; King v. Wilson (1843), 6 Bcav. 124 (purchase of property by tenant 
in possession, property described as 46 feet in depth, but in fact 33 feet ; 
purchaser awarded compensation). 

(m) Burnell v. Brown (1820), 1 Jac. & W. cl68 ; distinguish Hughes v. 
Jones (1861 ), 3 De G. F. & J. 307, C. A. ; see Be Qloag wnd Miller's Contract 
(1883), 23 Cn. D. 320 ; Knatchhull v. Grueher (1817), 3 Mer. 124 ; and com- 
pare Be Berriam, Berriam v. Berriam (1883), 49 L. T. 710. 

(n) Beers v. Lamheft (1844), 7 Beav. 546 (right to remove a jetty) ; 
Shackleton v. Sutcliffe (1847), 1 De G. & Sm. 609 (right of way). 

(o) Oshaldiston v. Askew (1821), 2 Jac. & W. 639 (11 out of 70 acres) ; 
compare Bortmem v. Mill (1826), 2 Russ. 570, 674. • 

ip) Berkins v. Ede (1862), 16 Beav. 193; See Knatchhull v. Grueher 
(1816), 1 Madd. 153, per Plumer, V.-C., at p. 167, affirmed (1817), 3 
Mer. 124 (a part of an estate may be material if in the hands of some 
person other than the purchaser it could be turned to some purpose pre- 
judicial to the enjoyment of the estate). 

(g) Jacobs v. Bevell, [1900] 2 Ch. 858 (one-fifth) ; Be Arnold, Arnold v. 
Arnold (1880), 14 Ch. D. 270, C. A. (material part of frontage). 

(r) Be Deptford Creek Bridge Co, and Bevan (1884), 28 Sol. Jo. 32T 
(wharf 11 feet less than description, which affected use). 
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selling («) ; where an estate is sold as tithe free and is not in fact sect. 2 . 
so (0 ; where an estate is sold free from incumbrances and is in Relief, 
fact subject to an incumbrance amounting to a substantial part of 
the purchase-money (a) ; where the particulars of sale omit to state 
that the property sold is subject to a ground rent (h) ; where there 
are reStri<itive covenants rendering the title to the land sold not 
marketable (c). 

’Specific performance with compensation is also refused where 
the amount to be awarded as compensation cannot be fairly ascer- 
tained (d), or where the vendor has acted in a manner inconsistent 
with the contract (e). 

Where the defect or loss is not certain but contingent, the*pur- indemnity. * 
chaser is not compelled to take an indemnity from the vendor, unless 
such indemnity was part of the contract between the parties (/). 


177 . A purchaser may obtain specific performance with com- Where 
pensation against a vendor under a contract of sale where the 
vendor is unable to fulfil the exact terms of the bargain, but the specific pcr- 
difference in value between the actual subject-matter and that fomiance 
stated in the contract can be measured by the court and form the 
subject of abatement in the amount of the purchase-money (^). 


(s) Ayles v. Cox (1852), 16 Beav. 23 (freehold for copyhold) ; 3£adeley v. 
Booth (1848), 2 Do U. & Sm. 718; lie Lloyds Bank, Ltd. and Lillington's 
Contract, [1912] 1 Ch. 601 (underlease for lease) ; Fordyce v. Ford (1794), 4 
Bro, C. 0. 495 (property described as a “freehold estate with a leasehold 
adjoininff,*’ and out of 70 acres of which the property consisted, 62 were 
leasehold and remainder freehold); compare Cox v. Coventon (1862), 31 
Beav. 378 ; and see Waring v. Scotland (1888), 57 L. J. (CU.) 1016 ; Hughes 
V. Jones (1861), 3 Do G. F. ^ J. 307, C. A. 

{t) Ker V. Clohury (1814), Si%den, Vendors and Purchasers, p. 321 ; 
JHnJcs V. Bokeby {Lord) (1818), 2 Swan. 222; Stanhope's (Lord) Case 
(undated), cited 6 Ves. 678. 

(u) Wood V. Bernal (1812), 19 Vo8r,220, per Lord Eldon, L.C., at p. 221 ; 
compare the cases cited in note (t), supra. 

(b) Jones v. Bimmer (1880), 14 Ch. D. 588, C. A. ; compare Waring v. 
Scotland, supra, where the vendor sold “all hia interest “ in a lease; 
Camberwell and South London Building Society v. Holloway (1879), 13 
Ch. D. 754, C. A., where the. purchaser had notice that the property was 
held under a derivative lease. 

( 0 ) Cato V. Thompson (1882), 9 Q. B. D. 616, C. A.; and see the cases 
cited in note (p), p. 102, post. 

(d) Brooke (Lord) v. Bounthwaite (1846), 6 Hare, 298 (where the amount 
of timber to be included in the sale was not defined by the contract), 

(e) Knatchbull v. Grueber (1817), 3 Mer. 124, 144, 147. 

(/) Balmanno v. Lumley (1813), 1 Ves. & B. 224, per Lord Eldon, L.C., 
at p. 225 ; see Wood v. Bernal, supra, at p. 221 ; Fildes v. Hooker 
(1818), 3 Madd. 193; Bidqway v. Gray (1849), *1 Mac. & G. 109 (mis- 
description); Nouaille v. (1844), 7 Beav. 521 (ambiguous covenant); 

Be Weston and Thomas's Contract, [1907] 1 Ch. 244 (small contingent 
incumbrance). 

(g) As to tho CTounds of the jurisdiction of the court to grant this 
relief, see Mortlo^ v. Buller (1804), 10 Ves. 292, Lord Eldon, L.C., 
at p. 315; Budd v. Lascelles, [1900] 1 Ch. 815, 818; ^ to the oriM 
of the jurisdiction, see Cato v. Thompson, supra, per Jessel, M.B., 
at p. 618. The court will not hear the objection by the vendor 
that the purchaser cannot have the whole (Mortlock v. Buller, supra, 
per Lord Eldon, L.C., at p. 315); see A.-Q. v. Day (1849), 1 Ves. 
Sen. 218, 224 ; Milligan v. Cooke (1808), 16 Ves. 1 ; Dale v. Lister 



SpBomo Performance. 

Thus, specific performance with compensation may be granted where 
the vendor, who has agreed to sell the fee, has only a partial 
interest {h\ where the vendor is only entitled to a moiety of the land 
he has agreed to sell (i) ; where there is a deficiency in the acreage 
of the property sold (k ) ; where there is a misrepresentation as to 
the state of the roads on the property sold (0* 

178 . This principle, however, is not applied where the vendor has 
reserved a right to determine the contract rather than complete with 
compensation (rn) ; nor where the alienation of the partial interest 
of the vendor might prejudice the rights of third parties (?0; nor 
wh^e the purchaser has from the first been aware of the vendor’s 
incapacity to convey the whole of the property sold (o) ; nor where 
the amount of compensation is incapable of computation (p ) ; nor 
where the enforcement of the contract with compensation would be 
inequitable (</), or disappoint the reasonable expectations of the 
parties (r). 

Where the contract contains no agreement by the vendor to give 


(undated), cited 16 Ves. 7 ; Western v. Russell (1814), 3 Ves. & B. 187 ; 
NeaU V. Mackenzie (1837), 1 Keen, 474 ; Bennett v. Fowler (1840), 2 Beav. 
302 ; Sutherland v. Briggs (1841), 1 Hare, 26, 34 ; and compare Dyas v. 
Cruise (1846), 2 Jo. & Lat. 460, 487. 

(h) Mortlock v. Fuller (1804), 10 Ves. 292, 316 ; Wilson v. Williams 
(1857), 3 Jur. (n. s.) 810 (vendor entitled only to a reversion) ; and see 
the cases cited in title Sale of Land, Vol. XXV., p. 407, note (o). 

{i) Eorrocks v. Rigby (1878), 9 Ch. D. 180 ; see Jones v. Evans (1848), 
12 Jur. 664 ; Lesliev, Crommelin {IS61), 2 I. R. Eq. 134; and see the cases 
cited in title Sale of Land, Vol. XXV., p. 407, note (o). 

(k) Hill V. Buckley (1811), 17 Ves. 394; McKenzie v. Hesketh (1877), 
7 Ch. D. 676 ; Connor v. PoUs, [1897] 1 I. dl. 634, 639 ; see Wheatley v. 
Slade (1830), 4 Sim. 126. 

{1) Re Chifferiel, Chifferiel v. Watson (1888), 40 Ch. D. 45 (which see as 
to method oi estimating compensation in such a case). 

(w) Re Terry and White's Contract {1SS6), 32 Ch. 1). 14, C. A. 

(n) Thomas v. Bering (1837), 1 Keen, 729. 

(o) Castle V. Wilkinson (1870), 6 Ch. App. 634, 636 ; compare Hooper v. 

Smart f Bailey v. Piper (1874), L. R. 18 Eq. 683 ; Barker v. Cox (1876), 4 
Ch. D. 464 ; see Carroll v. Keayes (1873), 8 I. R. Eq. 97 ; Fairhead v. 
Southee (1863), 11 W. R. 739; O'Rourke v. Percival (1811), 2 Ball & B. 
68 ; Re Edwards to Sykes (Daniel) Co. (1890), 62 L. T. 446 ; Hopcraft v. 
Hopcraft (1897), 76 L. T. 341 ; Maw v. Topham (1854), 19 Beav. 676 ; 
Edwards Wood v. Marjorihanks (1868), 3 De G. & J. 329, C. A. ; affirmed 
(1860), 7 H. L. Cas. 806. . 

(p) Wesimacott v. Robins (1862), 4 De G, F. & J. 390, C. A. (defect 
arising from conditions in Crown grant); Cato v. Thompson (1882), 9 
Q. B. D. 616, 618, C. A. (defect arising from existence of restrictive 
covenants); compare Halkeit v. Dudley (Earl), [1907] 1 Ch. 690, 693 
(compensation given fot restrictive covenants as to small part); see Collier 
V. Jenkins (1831), You. 295 (outstanding lease); compare Thomas v. 
Bering (1837), 1 Keen, 729 ; Graham v. Oliver (1840), 3 Beav. 124; see 
Ramsden v. Hirst (1868), 4 Jur. (N. 8.) 200 (compensation given for 
the existence* in a third party of a right to dig coals in the land sold) ; 
compare Powell v. Elliot (1875), 10 Ch. App. 424. 

(q) Durham (Earl) v, Regard (1866), 34 Beav. 611 ; compare Price v. 
Korih (1837), 2 Y. & C. (ex.) 620, per Lord Abinger, C.B., at p. 626 ; 
Colyer v. Clay (1843), 7 Beav. 188 ; and distinguish Hill v. Buckley (1811), 
17 Ves. 394 ; McKenzie v. Hesketh (1877), 7 Ch. D. 675 ; Rudd v. Lascelles, 
[1900] 1 Ch. 816, 819. 

(r) Rudd V. Lascelles, supra* 
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indemnity against defects in the property sold, a purchaser cannot 
compel specific performance by the vendor with an indemnity by 
him against such defects («). 

179. Where on a sale of land the transaction has not been 
completed by conveyance of the property sold and payment of the 
purchase-money, the court may award compensation to the purchaser 
in respect of defects in the property sold which have arisen after 
the conclusion of the contract (t), 

180. When a purchaser fails to establish his right to specific 
performance with compensation, specific performance without com- 
pensation may be ordered (^fc), or, if this course is under the ciroum- 
stances inequitable, he may be given the option of completing 
without compensation or having the contract rescinded (a). 

(ii.) Where there is a Condition as to Compensation. 

181. Conditions of sale are construed strictly against a vendor (/;). 
Where, therefore, it is sought to enforce specific performance of a 
contract of sale against a purchasen at the instance of the vendor, 
a condition in the contract providing for compensation in the event 
of any error or misstatement in the particulars applies only when 
the purchaser will on completion get substantially what he con- 
tracted for (c). 

If, however, there are material misdescriptions (d), so that the 


(s) BalmoAino v. Lumley (1813), 1 Ves. & B. 224 ; Talon v. Brehner 
(1819), 1 Bli, 42, H. L., per Lord Eldon, L.C., at p. 66 ; Aylett v. Ashton 
(1835), 1 My. & Cr. 105 ; Bainhridge v. Kinnaird (1863), 32 Beav. 346. 

{t) Binksv.Bokeby {Lord) {]S\S),2 Swan. 222 (compensation given to 
purchaser for deterioration in v»Iue of property sold, which had occurred 
between date when contract ought to have been completed by vendor 
and date when vendor actually made out the title) ; Foster v. Deacon 
(1818), 3 Madd. 394 ; distinguish Sweeny's Estate (1890), 25 L. R. Ir. 
252 (deterioration not due to default of vendor) ; and see title Sale of 
Land,' Vol. XXV., p. 406. As to compensation after conveyance, see 
title Sale of Land, Vol. XXV., p. 331. 

(u) Edwards Wood v. Marjoribanks (1858), 3 De G. & J. 329, C. A.; 
affirmed (1860), 7 II. L. Cas. 806. 

(a) See Durham {Earl) v. Begard (1865), 34 Beav. 611 ; Be Hare and 
O'More's Contract, [1901] 1 Ch. 93, 96. 

{h) See titles Deeds and Other Instruments, Vol. X., p. 441 ; Sale 
of Land, Vol. XXV., p. 318. As to construction and effect of conditions 
of sale, see title Sale #f Land, Vol. XXV., pp. 319 et seq.; as to 
compensation after conveyance, see ibid., p. 331. 

(c) Be Fawcett and Holmes' Contract (1889), 42 Ch. D. 150, C. A. (house 
and yard described as measuring 1,372 square yards, being really 1,033 
yards). As to whether such a condition refers only to trifling errors, see 
ibid., per Lord Esher, M.R., at p. 156 ; Be Terry and White's Contract 
(1886), 32 Ch. D. 14, C. A., per Lindley, L.J., at p. 28 ; Ashhurnerx. 
Sewell, [1891] 3 Ch. 406, per Chitty, J., at p. 409. 

(d) As to what are material, see Dykes v. Blake (1838), 4 Bing, (n- c.) 
463 (where the fact that there was a right of way over land sold was held 
nut to be within condition for compensation) ; Shackletony. Sutcliffe (1847), 
1 De G. & Sm. 609 (right to fetch water and cut drains) ; NouaUle v. 
Flight (1844), 7 Beav. 521 ; Ayles v. Cox (1862), 16 Beav. 23 ; Heywood v. 
Mallalieu (1883), 25 Ch. D. 357 ; Brewer v. Brown (1884), 28 Ch. D. 309 ; 
Jacobs V. Bevell, [1900] 2 Ch. 858, 869 (where the cases are reviewed) ; 
Be Puckett and Smith's Contract, [1902] 2 Ch. 258, C. A. ; distinguish Be 


Sect. 2. 

Relief. 


Defects 
.arising after 
contract. 


Alternative 
relief to pur- 
chaser. 


Where vendor 
entitled to 
specific per- 
formance. 


Where vendor 
not entitled 
to relief. 



104 


SPEano Perfoemanob, 


Sect. 2. 

Relief. 


Subfltantial 
error in 
condition , 
excluding,' 
compensation. 


Where 
purchaser 
entitled to 
8p<jcific per- 
formance. 


purchaser will only get something substantially different from that 
which he agreed to buy, specific performance is not ordered against • 
him(e). Thus, such an order is refused where property described 
as copyhold is partly freehold (/), or an underlease is described as 
a lease (^), or there is serious misrepresentation as to the rent at 
which the property has been let(/0. A mere puffing description 
of the property sold, however, does not of necessity entitle a 
purchaser to resist specific performance on the ground of mis- 
representation (i). 

A condition which provides that errors and misstatements are 
not to annul a sale and that no compensation is to be allowed, does 
notr enable a vendor to enforce specific performance without com- 
pensation if the error or misstatement is a substantial one (j). 

The court will not order specific performance with compensation 
unless the amount of such compensation can be reasonably 
estimated (A;). 

182 . Similar principles apply where a purchaser seeks to 
enforce against a vendor specific performance with compensation of 
a contract of sale which contains a condition for compensation, 
except that in such case the rule as to strict construction does not 


Brewer and Hawkins' Contract (1899), 80 L. T. 127 ; and the cases cited in 
note (fc), infra. 

(6) Flight V. Booth (1834), 1 Bing. (x. c.) 370 (only two of many prohi- 
bited businesses mentioned) ; Be Arnold, Arnold v. Arnold (1880), 14 Ch. D. 
270, 279, C. A. ; see Norfolk {Duke) v. Worthy (1808), 1 Camp. 337, 340 ; 
Dobell V. Hutchinson (1835), 3 Ad. & El. 365 ; Powell v. Doubhle (1832), 
Sugden, Vendors and Purchasers, p. 29; and see title Sale of Land, 
Vol. XXV., p. 329. 

{p Ayles V. Cox (1852), 16 Beav. 23»; s^e Stewart v. Allislon (1815), 
1 Mer. 26 (rack-rent described as a ground-rent) ; compare Price v. 
Macaulay (1852), 2 Do G. M. & G. 339, C. A., where specific performance 
with compensation was granted; Hudson v. Cook (1872), L. K. 13 Eq. 
417, 420 ; Evans v. Bobins (1862), 8* Jur. (N. s.) 846. 

(a) Madeley v. Booth (1848), 2 De G. & ,Sm. 718 ; followed in Be Beyfus 
am Masters's Contract (1888), 39 Ch. D. 110, C. A., and Broom v. Phillips 
(1896), 74 L, T. 459, though disapproved in Camberwell and South London 
Building Society v. Holloway (1879), 13 Ch. D. 754, C. A., by Jessel, M.R., 
at p. 760 (in which case, however, the conditions in effect gave notice that 
the lease sold was an underlease) ; compare Turner v. Turner, [1881] 
W. N. 70; and see Be Lloyds Bank, Ltd. and Lillington's Contract, [1912] 
1 Ch. 601. 

{h) Dimmock v. Hallett (1866), 2 Ch. App. 2^ ; Be Terry and White's 
Contract (1886), 32 Ch. D. 14, C. A., per Lindley, L.J., at p. 26. 

(i) Johnson v. Smart (1859), 2 Gin. 151 ; Dimmock v. Hallett (1866), 2 
Ch. App. 21, 27). 

(/) Whittemore v. WhMlemore (1869), L. R. 8 Eq. 603 ; Jacobs v. Eevell, 
[1900] 2 Ch. 858 ; see Portman v. Mill (1826), 2 Russ. 670 ; Hayford v. 
Criddle (1855), 22 Beav. 477 ; Henderson v. Hudson (1867), 15 W. R. 
860 ; Flood v. Prichard (1879), 40 L. T. 873 ; Turner v. Turner, [1881] 
W. N. 70 ; Be Scott and Ea^ve's Contract (1902), 86 L. T. 617, 618 ; and see 
titles Misrepresentation and Fraud, Vol. XX., p. 747 ; Sale of Land, 
Vol. XXV., p. 332. 

(k) See the cases cited in note (d), p. 103, ante ; Magennis v. Fallon 
(1829), 2 Mol. 561, 684 ; compare Cox v. Goventon (1862), 31 Beav, 378 ; 
see also Brooke {Lord) v. Bounthwaite (1846), 5 Hare, 298 ; Bidgway v. Gray 
(1849), 1 Mao. «fe G. 109; and distinguish Farebrother v. Gibson (1867), 1 
De G. & J. 602, C. A. 
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apply, but the condition is interpreted according to the ordinary 
rules of construction ( 1 ), 

Specific performance with compensation is accordingly granted 
where there is a misstatement in the particulars (w); even, in 
some cases, where the purchaser knew of the inaccuracy of the 
statement (n). 

Compensation may, however, be refused on the ground that the 
misstatement or omission does not affect the value of the property (o), 
or that the misdescription was verbally corrected by the auctioneer 
even though the purchaser did not hear the correction (p). 

A purchaser’s right to compensation may be abrogated by the 
operation of another term of the contract, as, for example, a condition 
giving the vendor the right to rescind (g), or by the impossibility of 
estimating the amgunt of the compensation to be paid (r). 

183. A clause which provides that no misdescription shall annul 

the sale and that no compensation shall be allowed in respect of 
any misdescription prevents a purchaser obtaining specific perform- 
ance with compensation («). , 

Sub-Sect. 7. — Damages With or Instead of Specific Performance. 

184. Where the plaintiff establishes a title to relief in equity (t), 


(i) Gordingleij v. Cheeseborough (1862), 4 De G. F. & J. 379, per Lord 
Westburt, L.C., at p. 384 ; see White v. Cuddon (1841), 8 Cl. & Fin. 
706, II. L. ; Debenham v. Sawbridge, [1901] 2 Ch. 98 (a defect of title is 
not “ an error or misstatement in the particulars of sale ”) ; Pe Jackson 
(md^lladen's Gontractf [1905] 1 Ch. 603; affirmed, [1906] 1 Ch. 412, 

{m) Painter v, Newby (18^3),^! Hare, 26; AspinalU to Powell and 
Scholefield (1889), 60 L. T. 595 (mistake); Gordingley v. Gheesborough, 
snpra; Durham {Earl) v. Legard (1865), 34 Beav. 611 (mistake); Be 
liudbalt and Ghaytor's Gontract (1888>j, 57 L. J. (ch.) 421 ; see White v. 
Cuddon, supra (no substantial misrepresentations if particulars read as a 
whole). ■ 


(n) Lett V. Bandall (1883), 49 L. T. 71 ; compare Gohhett v. Locke-King 
(1900), 16 T. L. R. 379. 

(o) Be Leyland and Taylor's Contract, [1900] 2 Ch. 625, C. A. ; compare 
Be Ward and Jordan's Contract, [1902] 1 I. E. 73 ; Carlish v. Salt, [1906] 
1 Ch. 335, per Joyce, J., at p. 340. 

(p) Be Hare and O' More's Contract, [1901] 1 Ch. 93. 

(g) Mawson v. Fletcher (1870), L. R. 10 Eq. 212; affirmed (1871), 
6 Ch. App. 91 ; Be Terr^ and White's Gontract (1886), 32 Ch. D. 14, 
C. A. ; compare Painter v. Newby, supra ; Ashburner v. Sewell, [1891] 3 
Ch. 405 ; and see Williams v. Edwards (1827), 2 Sim. 78 (contract avoided 
if good title not shown) ; Hudson v. Buck (1877), 7 Ch. D. 683, 687. 

(r) White v. Cuddon, supra, • 

(s) Be Terry and White's Contract, supra; Gordingley v. Cheeseborough, 
supra ; see title Sale of Land, Vol. XXV., p. 332. 

(<) That is, to a judgment for specifio performance (Chancery Amend- 
ment Act, 1858 (21 & 22 Viet. c. 27), s. 2 (as* to this Act, see note (c), 
p. 106, post ) ). Title to such relief is a condition precedent to the exercise 
of ‘the jurisdiction under this Act {Proctor v. Bayley (1889), 42 Ch. D. 390, 
V. Wilson (1866), 2 Ch. App. 77; Lavery v. Pursell, 
(1888), 39 Ch. D. 508, 519 ; compare Howe v. Hunt (1862), 31 Beav. 420 ; 
Hilton V. Tipper (1868), 16 W. R. 888 ; Franklinski v. Ball (1864), 33 Beav. 
560 ; see Lowers v. Shaftesbury {Earl) (1866). L. R. 2 Eq. 270 ; Scott v. 
Payment (1868), L. R. 7 Eq. 112 ; Bogers v. Ghallis (1859), 27 Beav. 175 ; 


Sect. 2. 

Relief. 


Where com- 
pensation 
refused. 


Condition 

excluding 

compensation. 


Damages as 
additional or 
substituted 
relief. 



106 


Spbouto Peepormancb. 


S*CT. 2. 

Belief. 

Damages 
under general 
jurisdiction. 

Damages 
where specific 
performance 
refused. 
Nature of 
damages. 


damages may be awarded in addition to (a), or in substitution for (h), 
a judgment for specific performance (c). 

Damages may also be awarded, under the general jurisdiction of 
the court, for breach of an agreement where the court will not order 
specific performance (d). 

Damages may also be given where specific performance is refused 
on the ground of mistake by the defendant (c). 

186 . Where, in the absence of fraud on his part, a vendor is 
'unable to make a good title to property sold, the purchaser is only 
entitled by way of damages to such expenses as he may have 
in(;urred in investigating the title (/), unless the sale is under the 


Middleton v. Magnay (1864), 2 Hem. & M. 233, 236 ; White v. Boby (1877), 
26 W. R. 133, C. A. ; Hipgrave v. Case (1885), 28 Chi D. 366, C. A. 

(а) J agues v. Millar (1877), 6 Ch. 1). 153 ; Boyal Bristol Bermanent 
Building Society v. Bomash (1887), 35 Ch. D. 390 ; Wesley v. Walker (1878), 
26 W. R. 368 ; compare Jones v. Gardiner, [1902] 1 Ch. 191 (where damages 
were awarded to a purchaser for delay in completing contract for sale of 
real estate where the delay was due to the vendor not troubling to per- 
form the contract and not to want of or defect in title or conveyancing 
difficulties) ; Cory v. Thames Iron Works and Shipbuilding Co, (1863), 11 
W. R. 689 (where the plaintiff, liaving filed a bill for specific performance 
and damages for delay, was held entitled to damages though the defendant 
had performed the contract after bill filed and before trial) ; Chinnock v. 
Ely {Marchioness) (1864), 2 Hem. & M. 220 (no special injury arising from 
delay) ; Johnston v. Johnston (1869), 17 W. R. 278. 

(б) Wilson V. Northampton and Banbury Junction Bail, Co. (1874), 
9 Ch. App. 279. Where the vendor has no title, and this fact is unknown 
to the purchaser at the time when he enters into the contract, damages are 
the only relief open to the purchaser {Pearl Life Assurance Co. v. Butlen- 
shaWy [1893] W. N. 123 ; Bowman v. Ilylg^ (1878), 8 Ch. D. 688, 690 ; 
compare Oakeley v. Bnmsay {IS7 2) y 2TI^.T. 745; and see pp. 61 et seg.y 
ante). The measure of damages in such a case is the same as in an action 
at common law for breach of the contract {Bock Portland Cement Co, 
V. Wilson (1882), 31 W. R. 193); «ee also Middleton v. Magnay (1864), 
2 Hera, & M. 233, 237; and compare Hythe Corporation v. East (1866), 
L. R. 1 Eq. 620 ; and the cases as to damages subsequent to decree for 
specific performance cited in note (e), p. 97, ante. As to the general prin- 
ciples of the law of damages, see title Damages, Vol. X., pp. 301 et sea. 

(c) Chancciy Amendment Act, 1858 (21 Sc 22 Viet. c. 27), s. 2. This 
Act has been repealed by the Statute Law Revision and Civil Procedure 
Act, 1883 (46 & 47 Viet. c. 49), but the repeal has not affected the jurisdic- 
tion given thereby {Sayersv. Collyer (1884), 28 Ch.D. 103, C. A. ; Chap- 
man, Morsons <& Co. y. Auckland Union Guardians (1889), 23 Q. B. D. 294, 
300, C. A. ; White y, Boby (1877), 26 W. R. l33, C. A. ; Shelfer v. City of 
London Electric Lighting Co., Meux's Brewery Co.Y,Cityof London Electric 
Lighting Co., [1895] 1 Ch. 287, C. A.). As to the jurisdiction to award 
damages in equity before the Chancery Amendment Act, 1858 (21 & 22 
Viet. c. 27), see Todd v. Gee (1810), 17 Ves. 273, 278 ; Prothero v. Phelps 
(1865), 7 Jut. (n. s.) 173 ; McNulty v. (1816), Beat. 644. 

{d) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 24 (7) ; see note (m), 
p. 60, note(C, p. 77, ante; and sec Elmore v. Pirrie (1887), 67 L. T. 333 ; 
Dominion Coal Co., Ltd, v. Dominion Iron and Steel Co., Ltd. and National 
Trust Co.yLtd.y [1909] A. C. 293, P. C. (damages awarded where no case for 
specific performance established) ; Worthing Corporation y. Ueather, [1D06] 
2 Ch. 632 (contract unenforceable ; damages given for breach) ; titles Injunc- 
tion, Vol. XVII., p. 212 ; Landlokd and Tenant, Vol. XVIII., p. 380. 

(c) Tamplin v. James (1880), 15 Ch. D. 215, C. A. 

(/) Flureau v. Thornhill (1776), 2 W’m. Bl. 1078; see Bain v. Fothergill 
(1874), L. R. 7 H. L. 158 ; Be Wilsons and Stevens' Contract, [1894] 3 Ch. 
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direction of the court, in which case he is also entitled to the Sect. 2. 
costs occasioned by his bidding for and becoming purchaser of the Relief, 
property (^). 

The amount of the damages may be assessed by the court {h\ Assessment, 
or ascertained by an inquiry in chambers (i). 

186. The court may enforce specific performance of one part of Damages as 
the contract and award damages for breach of the remainder (k). con- 

— tract. 

546, 663 ; Morgan v. Russell <& Sons, [1909] 1 K. B. 357, 367 ; Bayley v. 

Birch (1894), 8 R. 647 ; and title Sale of Land, Vol. XXV., pp. 409, 410. 

{g) EolUweU v. Seacombe, [1906] 1 Ch. 426, 430 ; compare Day v. 

Singleton, [1899] 2 Ch. 320, C. A. (where the purchaser was held entftled 
to recover damages for the vendor’s wilful omission to procure licence to 
assign leasehold property contained in the contriict of sale) ; Jones v. 

Gardiner, [1902] 1 Ch. 191, 195. 

{h) Cornwall v. Henson, [1900] 2 Ch. 298, 305, C. A. ; J agues v. Millar 
(1877), 6 Ch. D. 163. 

(i) Hilton V. Tipper (1868), 16 W. R. 888. As to the costs of such 
inquiry, see Slack v. Midland Rail Go. (1880), 16 Ch. D. 81. 

[k] Soames v. Edge (1860), John. 669. followed in London Corporation 
V. Southgate (1868), 17 W. R. 197 ; distinguish Norris v. Javkson (1860), 

1 John. & H. 319 ; and see Samuda v. Lawford (1862), 4 Gill. 42. 


[Note. — In addition to undertaking the responsibility of the title Specific 
Performance in conju/nction with Mr . R. A. Wright, Sir Edward Fry very 
kindly gave permission for his standard Work on the subject to be made use 
of in the preparation of the text and to be cited in various places throughout 
the title . — Eds.] 
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Part I— In General, 

187. A statute (a) is a declaration of the law as it exists (b), or 
as it shall be from the time at which such statute is to take effect, 
made by the Sovereign in Parliament, as the supreme legislative 
authority (c), in the manner prescribed by existing statutes (d) and 
by the rules of each House (e), 

188. Subject to the statutory provisions referred to below, a 
statute must have been embodied in a Bill which has passed 
through all its stages in both Houses of Parliament in one 
session (/), and has then received the assent of the Sovereign. On 
receiving the assent the Bill acquires statutory force as from the 
day on which it is appointed to come into operation, or, if no time 
-s appointed, then on the day of receiving such assent (g). 

189. Every Money Bill sent up to the House of Lords at least 
)ne month before the end of a session, indorsed with the certificate 
)f the Speaker of the House of Cormnons that it is a Money Bill, 
.f not passed by the first-mentioned House without amendment 
within one month after being so sent up, becomes an Act of 
Parliament, or Statute, after presentation to the Sovereign, and the 
signification of the Eoyal Assent (h), 

190. If any Public Bill, other than a Money Bill, or a Bill 
providing for the extension of the duration of Parliament beyond 
five years, has been passed by the House of Commons in three 
successive sessions, whether of the same Parliament or not, and 
having been sent up to tl^ House of Lords at least one month 
before the end of each session ffe not passed either without amend- 
me^^t or with agreed amendments, it will, on presentation to the 
Sovereign and receiving the Koya], Assent, become law, notwith- 
standing that the House of Lords lias not consented to it, provided 


(«) “ Statute ” was defined by Coke as “an act of parliament made by 
the king, the lords, and the commons (Co. Litt. 126 a). As to the 
distinctions between statutes and ordinances, see Wiltes Claim of Peerage 
(1869), L. R. 4 H. L. 126. “ Statute “ has had more than one meaning. 

It has been applied to a code, such as the Statute of Westminster L, or to 
all the Acts passed in one session, which was tho original meaning of the 
word {H. V. Bakcwell (1857), 7 E. & B. 848, 2 >er Lord Campbell, C.J., at 
p. 851). 

{b) A “declaratory” Act properly so called/ as distinguished from the 
various kinds of Acts mentioned below (see pp. 114 et seq., fost)^ which are 
primd facie prospective (see p. 169, post). 

(c) A statute is the only instrument which can colnmand the obedience 
of the whole people {Middleton v. Crofts (1736), 2 Atk, 650, per Lord 
Hardwicke, L.C., at p. 652). 

(d) As by the Parliament Act, 1911 (1 & 2 Geo. 5, c. 13). 

{e) See title Parliament, Vol. XXI., p. 702. * 

.(/).The Standing Orders are sometimes suspended in tho case of private 
Bills so as to carry them over to the next session ; see title Parliament, 
Vol. XXL, p. 701. For the exceptions created by the Parliament Act, 
1911 (1 & 2 Geo. 5, c. 13), see the text, infra, 

ig) 8eo pp. 117, 155 et seq,, post. 

(M Parliament Act, 1911 (1 & 2 Geo. 6, c. 13), s. 1 (1), (3). For tho 
definition of a Money Bill, see title Parliament, Vol. XXL, p. 776. 
H.L.— xxvn. 
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Pabt I. 
In General. 

Statutory 

authority. 


Ignorant ia 
j^irig non 
aarnttat. 


GlassiEca- 

tlon. 


that two years have elapsed between its first second reading and^ 
its last third reading in the House of Commons (i)» 

191. As the expression of the will of a Sovereign Parliament, 
the authority of a statute is supreme. It may define or override 
the common law, and in like manner a more recent statute may 
define or override an earlier, so far as the provisions of the latter 
limit or are repugnant to the former (j). It follows that no 

• statute can provide for its own non-repeal or control future 
legislation (k), 

192. All the King’s subjects must be taken to know the statute 
law(0, including the provisions of special statutes under which 
bodies have been incorporated with which the public have dealings, 
and the rights of which may limit the rights of jihe public (m). 


Part II.— Classification and Framework. 

Sect. 1. — Classification, 

193. Statutes are generally classified as follows, namely : — 

(1) Public General Acts ; 

(2) Local and Personal Acts (including public Acts of a local 
character) ; and 

(8) Private Acts (n), 

(i) Parliament Act, 1911 {1&2 Geo.5,c. 13), a. 2 (1), (3); byi6td.,8.5, 
a Bill for confirming a provisional order is also excluded. See, further, 
title Parliament, Vol. XXL, pp. 722, 723c 

(/) Leges posteriores priores conlrarids abrogant (Foster's Case (1614), 11 
Co. Bop. 66 b, 69 a, 61 a, 63 a, 64 b ; 1 Bi. Com. 89). For a modern 
statement of the principle, see Re Williams^ Jones v. Williams (1887), 36 
Ch. D. 573, 578 ; Macmillan cf? Cf. v. Dent, [1907] 1 Ch. 107, 124, C. A. 
As to the effect of statutory enactments on custom,, see title Custom 
AND Usages, Vol. X., p. 247. 

(k) 1 Bl. Com. 90 ; Boden v. Smith (1849), 13 Jur. 428, 430; Associated 
Newspapers. Ltd. v. City of London Corporation, [1913] 2 K. B. 281 ; see 
p. 157, post. 

(l) Certain statutes, in. virtue of provisions contained in them, require to 
be promulgated, as, for instance, the Forci^ Enlistment Act, 1870 (33 & 34 
Viet. 0 . 90), 8. 3, in British possessions outside the United Kingdom. Apart 
from such statutory provision, promulgation is unnecessary. For the 
general principle of “ ignorantia juris non excusat," see Carter v. McLaren 
(1871), L. B. 2 So. & Div, 120, 125. English statutes do not apply to the 
Chaimel Islands unless especially directed to apply to all the King’s 
dominions or to those islands by name (see title Dependencies and 
Colonies, Vol. X., pr 673), and in such cases they must be registered by 
the Royal Courts ; see ;p. 162, post. 

(m) Cahill V. London and Norm Western Bail. Co. (1861), 10 C. B. (N. s.) 
164, 172 ; Davis <2 Sons v. Taff Vale Bail. Go., [1896] A. C. 642, 660. 

(n) See the statutes as pubUshod with the Law Reports by the Incor- 
porated Council of Law Reporting. The nomenclature of statutes has 
altered very much. A distinction between public and private Acts was first 
drawn in the thirty-first year (1641) of Henry VIII. (Statutes of the Realm, 
1810, Introduction, p. xxxiii.). There then came a time when public and 
general Acts were distinguished from private and special Acts, with the 
latter being classed local and personal Acts of a public character. As early 
as 1797 the House of Lords directed a classification of statutes by the King’s 
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194. Public general Acts (o) are those in which the whole Sect. i. 

•community is interested, or which carry out some public purpose, Classlfica- 
and which originate on the motion of some member of the House tion. 
in which the Bill is introduced (p), PubiiT” 

195. Local and personal, or simply local (g), Acts are Acts general Acts, 

procured by local authorities or persons for the purposes of limited and 
areas (r), or by trading companies (s) which desire and require wider ^ 

powers than can be secured by incorporation under the Companies ^ 
(Consolidation) Act, 1908 (t). They originate in either House by 

petition (w), and their passage through Parliament is subject to 
particular rules and procedure (w). . 

There is, however, no reason why an Act should not be partly 
local and partly general, and one which originates either as one 
or the other may become so in the course of its passage through 
Parliament (.r). It is usual for local and personal Acts to adopt 


Printer, and in 1801 the House of Commons resolved that ho should class 
general statutes and public local and personal statutes in each session in 
separate volumes {Eichards v. Easto (1846)^ 15 M. & W. 244, 251 ; ShepJierd 
V. 6'^arp (1856), 1 H, & N. 115, 122, Ex. Oh.; E. v. London County 
Council, [1893] 2 Q. B. 454, C. A.,pcrBowEN,L.J.,atpp. 462, 463). “Local 
and personal ” came to be a term of art ; see Cock v. Cent (1843), 12 M. & W. 
234 ; Carr v. Eoyal Exchange Insurance Co. (1862), 1 B. &: S. 956 ; and, 
since 1868, local Acts, dropping the addendum “personal,” have been 
printed in separate volumes from public and private Acts, numbered in 
Roman numerals, and the letter P prefixed to such as are public Acts of a 
local character. The three classes of statutes mentioned in the text, 
supra, have been printed in three series since 1849. As to local, personal, 
and private statutes, see, further, pp. 182 et seq., post. As to the classifi- 
cation of Bills, see title Parliament, Vol. XXI., pp. 702 et seq. 

(o) See note (a), p. 203, post.^ Iik E. y. London County Council, supra, 
Bowen, L.J., at p. 462, pointed out that the logical division was into 
“general” and “local and personal,” and the terra “general” is as far 
as possible used throughout this title in speaking of “ public general ” 
Acts. • 

ip) See title Parliament, Vol. XXL, pp. 702 et seq. 

iq) There is an official index of these from 1801 to 1899. 

(r) For example. Town Improvement Acts (see title Local Govern- 
ment, Vol. XIX., p. 292), an^ Inclosure Acts (see title Commons and 
Rights of Common, Vol. IV., pp. 540, 541). Such Acts must be judicially 
noticed, and have all the operation of public Acts {Aitori v. Stephen 
(1876), 1 App. Cas. 456, per Lord Cairns, L.C., at p. 437). Metropolitan 
Police Acts have been held not to be local and personal Acts, on the 
ground that they affect the ladministration of justice, which touches the 
whole community {Barnett v. Cox (1846), 9'Q: B; 617; doubted in E. v. 
London County Council, supra, per Bowen, L. J., at p. 464). 

{s) As, for instance, railway companies and gas and water companies. 

{t) 8 Edw. 7, c. 69. As to such companies, see title Companies, Vol. V., 
pp. 674 et seq. * 

(tt) At one time all legislation originated by petition io the Crown. The 
formula of the Royal Assent to these petitions, “ Le Eoy le veult,"' continues 
to the present day as the form of assent to Bills : see title Parliament, 
Vol. XXL, p. 725. ' 

(w) . See ibid., pp. 727 et seq. 

(x) As, for instance, the Fires Prevention (Metropolis) Act, 1774 (14 
Geo. 3, c. 78), referred to in Ee Barker, Ex parte Oorely (1864), 4 De J. & 
Sm. 477 ; followed in Sinnott v. Bowden, [1912] 2 Ch. 414 ; see title 
Insurance, Vol. XVII., p. 542, note {d) ; see, also, Ingram v. Foote (1701), 

1 Ld. Raym. 708; E. v. London County Council, [1893] 2 Q. B. 454, C. A., 
per Lord Esher, M.R., at p. 459. 

• I 2 
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Sect. 1. and incorporate general statutes which experience has shown may 
ClaBsifica- be properly made part of them (a). * 

— 196 . Private personal Acts (h) relate to the affairs of individuals, 
especially to names, estates, and divorces. As to these 
persoDa c s. procedure pursued is distinctive (c), and the Acts when 

passed need not necessarily be printed (d). 


Other ^ 197 . Statutes are also distinguished as follows, namely: — 

t^^minative* Ancient and Modern, the latter comprising those enacted 
since the first year of Edward III. (e) ; 

(2) Declaratory and Enacting, the former generally including 
what are known as codifying and consolidating Acts ( /*) ; 

(8) Penal and Remedial {<j) ; 


(a) Seep. 186,po«t; titles Companies, Vol. V., pp. 674 et sea, ; Com- 

PULSORT Purchase of Land and Compensation, Vol. VI p \2 • Gas 
Vol. XV., pp. 310 et seq. * ' 

(b) “Private Act” is also used comprehensively to include local and 
personal Acts; see p. 1 82, title Parliament, Vol. XXI.,pp 727 728 

(c) See title Parliament, Vol. XXL, pp. 728 et seq. ' 

(d) Those dissolving the marriages ol individuals domiciled in Ireland 
are not; but most other private personal Acts have been printed since 
1813 ; see, father, p. 201, post. 

is recognised in Vol. 1. of the Statutes Revised. 
The dividing line at the year 1327 is purely arbitrary. It is commonly 
said that ancient statutes, being short and tersely expressed, must 
be liberally interpreted (J?. v. Gardner (1837), 6 Ad. & El. 112, per 
COLERIDGE, J., at p. 118; compare Wilson v. Knvhley (1806), 7 East. 
128, per Lord Ellenborough, C.J., at p. 134, speaking of a statute of 
Edward III. as a very ancient statute when no great precision of language 
prevailed).^ If however, it becomes necessary in the future to construe 
ancient statutes, the ordinary rulfs of interpretation will probably be 
applied to them. Wilberforce, Statute Law, p. 215, gives examples of 
particular persons or species mentioned in ancient statutes being held to 
represent the classes or genera in Jvhich they were included. 

if) For examples of declaratory statutes, see the Merchant Shipping 
(Seamen 8 Allotment) Act. 1911 (1 & 2 Geo. 6, c. 8), passed to resolve 
doubts wlimti had arisen as to the true interpretation ol sections ol the 
Merchant Shipping Acts, 1894 (67 & 68 Viet. c. 60) and 1906 (6 Edw. 7, 
c. 48), and the lerntonal Waters Jurisdiction Act, 1878 (41 & 42 Viet 
c. 73), overruling H y Keyn (1876), 2 Ex. D. 63, C. C. R. As to the die ' 
^notion between codifying and consolidating statutes, see p. 199, post 
Pnmd facie an enacting ” statute modifies the operation of the common 
law or a prpions statute, but ibis obvious that even a declaratory statute 
18 fqr some purposes enactive. See also p. f70, post. 

{9) As to penal statutes, see p. 177, post. The broad distinction between 
penal and remedial statutes is that the former are to be strictly, the latter 
RberalJy, construed {Uuniingtower {Lord) v. Gardiner (1823), 1 B. & C. 297 
fog Thus, in a remedial statute— the Dogs Act, 1865 

(now repealed ; see Dogs Act, 1906 (6 Edw. 7, 

D T include horses and mares {Wright v. 

nS 0 ' f wkereas under the Black Act, stat. 

doubted if this could be so {B. v. Paty 
(1770), 2 Wm. BI. 721). The distinction between the two is not so 
sharply drawn now as formerly (compare Stephenson v. Uigqinson (1852), 

3 IL L. Cas. 638, 686; Nicholson v. Fields (1862), 7 H. & N. 810 per 
Martin, B., at p. 817 ; Dickenson v. Fletcher (1873), L. R. 9 C. P. ] f) • 
and statutes partake of the nature of both {Bones v. Booth (1*778)! 

flIVu; . 'ir CJuimpneys 

(18-3), 1 Bmg. .c87, 301 (an annuity Act, now repealed) ). 
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(4) Enabling and Restraining (//); 

(5) Obligatory and Permissive (i) ; 

(6) Mandatory and Directory (k) ; 

(7) Affirmative and Negative (1) ; 

(8) Temporary and Perpetual (???). 

Such divisions are not, however, mutually exclusive, and statutes 
so termed are not distinguished in form or by particular treatment 
in their consideration by Parliament. The terms are rather such 
as have commended themselves to judicial interpreters as aptly 
describing the predominating objects or methods of particular 
statutes, which objects are proper to be considered in thoir 
construction (n). 

198. A proposed legislative enactment before its presentation to 
Parliament is known as a “Draft Bill.” After its introduction 
into either House and during its passage through Parliament it is 
known as a “Bill,” and its sub-divisions are known as “Clauses.” 
When it receives the Royal Assent it is called an “ Act ” or 

Statute,” and its clauses become “ Sections ” (o). 

Sect. 2. — Framework, 

Sub-Sect. 1 . — Iltadimj or Title, 

199. Every statute commences with a heading (p) which consists 
of the iniroductory phrase, “An Act to,” followed by words briefly 


{h) See pp. 153, 196, fosi. 

(i) Sec pp. 170 et neq., post. 

(^) See pp. 170 ct seq., post, • • 

(/) See pp. 167, 172, post, 

(/..) Soepp. 167, 168, post. Keferouce may also be made to adoptive 
Acts, Kuch as the Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89) 
(see title Police, Vol. XXII., p. 488), aud the Public Health Acts 
Ameiidmpnt Act, ‘1907 (7 Edw. 7, c. 53) (see title Public Health and 
Local Administhation, Vol. XXIIL, p. 364), which only operate when 
brought into force by an executive order. 

(w) It has not been thought jiecessary hero to deal with Money Acts, 
as to which see title Parliament, Vol. XXL, pp. 722, 723, ,776. 

(o) Lord Brougham’s Act, stat. (1850) 13 «Sc 14 Viet. c. 21, s. 2 (repealed 
by the Interpretation Act, 1889 (52 & 53 Viet. c. 63), but Te-onacted in 
substance by ibid.^ s. 8), provided that all Acta should be divided into 
sections if there were moio enactments than one. Previously each 
separate enactment in a statute had been preceded by the words “Bo it 
enacted,” wliich were thereby rendered unnecessary. The terms “clause ” 
and “ section ” are, however, somewhat loosely and interchangeably used 
in loronsic arguments and judgments. As to Hybrid Bills and the passage 
of legislation through Parnament generally, see title Parliament, 
Vol. XXL, pp. 703, 704, 729, 744. For forips of Bills and various clauses, 
see Encyclopaedia of Forms aud Precedeuts, VoL'lX., pp. 169 et seq. ; 
Ilbert’s Legislative Methods and Forms, ch. xii. 

ip) Originally there were no titles to the. Acts,* but only a petition and 
the King’s answer ; and the judges thereupon drew up the Act into form 
and then added the title {A.-G. v. Weymovth (Lord) (1743), Amb. 20, per 
Lord Hardwicke, L.C., at pp. 22, 23). A title was first used about the 
eleventh year (1496) of Henry VII. (^Chance y. Adams (1696), 1 Ld. Raym. 
77). As to the short title of an Act and the Short Titles Act, 1896 
(69 & 60 Viet. c. 14), see pp. 202, 203, post For forms of short title, 
see Encycloptedia of Forms and Precedents, Vol, IX., p. 242. 


Sect. 1. 

Classifioa- 

tion. 


“ Draft Bill,’* 
cBill." 

“ Olausea.” 

“ Sections.” 


Heading. 
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Statutes. 


Sect. 2. describing its object. It now forms part of the enacting statute ($');. 

Framework, and may be considered in determining the scope of the enact- 
ment (r), provided that nothing contained in it may be taken to 
contradict clear and unambiguous language in the enactment 
itself (s). 


Date of 
Royal ABsent. 


200 . Appended to the heading is the date on which the statute 
received the Koyal Assent, which is the date of its commence- 
ment (0 unless otherwise provided. 


Sub-Sect. 2. — FrcamhU . 

f 

Preamble. 201 . Following upon the heading or title comes the preamble 
(if any), which gives the reasons why the passing of the statute 
has become desirable (a). The preamble may nt)w be regarded, like 


(g) “ In old days it used not to be so, but now the title is an important 
part of the Act, and is so treated in both Houses of Parliament ” {Fielden 
V. Motley Corporation, [1899] 1 Ch. 1, C. A., per Lindley, M.H., at p. 4 ; 
Bartford Rural Council v. Be/Jtley Heath Rail. Co., [1898] A. C. 210, pe**- 
Lord Halsbury, L.C., at p. 213; Vacher & i^ons. Ltd. v. London Society 
of Compositors, [1913] A. C. 107, per Lord Moulton, at pp. 128, 129). 
This statement must bo taken as superseding what has been said 
by Sir E. Coke in Rowlter's Case (1010), 11 Co. Rep. 29 a, 33 b; 
by Holt, C.J., in Mills v. Wilkins (1703), 0 Mod. Rep. 62; by Lord 
Mansfield, C.J., in R. v. Williams (1767), 1 Wm. Bl. 93; and in recent 
times in Birtwhistle v. Vardill (1840), 7 Cl. & Fin. 895, 929, H. L. ; 
Salkeld v. Johnson (1848), 2 Exch. 266, 283 ; Shreu'shury (Earl) v. Scott 
(1859), 6 C. B. (N. s.) 1, 215 ; Claydon v. Green (1868), L. R. 3 C. P. 61 1, 
522; Alikins Y . Jupe (1876), 2 C. P. D. 376, per Grove, J., at p. 385; 
and a title is no longer to bo elassed with piarginal notes and punctuation 
(see p. 121, post) as mere contempora'hea cxpositio. As to the interpreta- 
tion of statutes, see pp. 126 et seq., post. 

(r) Coombcr v. Berks Justices (1882), 9 Q. B. 1). 17, 33; Re a Debtor , 
Ex parte the Debtor, [1903] 1 K.^. 705, 708, C. A. (Money-lenders Act, 
1900 (63 & 64 Viet. c. 51). This, however, does not apj)ly to a short title, 
which is merely for facility of reference {Vacher & Sons, Ltd. v. London 
Society of Compositors, supra, at p. 128). The view expressed in Hunter v. 
Nockolds (1850), 1 Mac. & G. 640, per Lord Cotteniiam, L.C., at p. 651, 
would hardly now be followed. See, further, Brett v. Brett (1826), 3 Add. 
210, 218 ; Blake v. Midland Rail Co. (1852), 18 Q. B. 93, 109 ; Shaw v. 
Ruddin (1858), 9 I. C. L. R. 214 ; R. v. Mallow Union Guardians (1860), 
12 I. C. L. R. 35 ; East and West India Dock Co. v. Shaw, Savill arid 
Albion Co. (1888), 39 Ch. D. 524, 531 ; Kenrick Co. v. Lawrence (& Co. 
(1890), 25 Q. B. L. 99, 104; A.-G. v. Mafgate Bier and Harbour Co., 
[1900] 1 Ch. 749, 754 ; compare Fenton v. Thorley, [1903] A. C. 443, per 
Lord Macnaghten, at p. 447. The Inclosure etc. Expenses Act, 1868 
(31 & 32 Viet. c. 89), after mentioning certain Acts in the title, and the 
usual enacting clause, commences in ib^., s. 1, by the words ; “ That, not- 
withstanding any provisions in the said Acts contained ” (Wilberforce, 
Statute Law, p. 276). 

(s) Wilmot V. Rose (1854), 3 E. & B. 563, 669 ; In the Estate of Groos, 
[1904] P. 269, 273. 

(t) Pursuant to the Acts of Parliament (Commencement) Act, 1793 
(33 Goo. 3, c. 13), under which the Clerk of the Parliaments indorses on 
every Act the time at which it receives the Royal Assent, which indorsement 
is taken to be part of the Act; see title Parliament, Vol. XXL, pp. 723, 
726. As to short titles, see pp. 202, 20"d, post. 

{u) For instances, see Chancery of Lancaster Act, 1890(63 & 64 Viet, 
c. 23) ; Parliament Act, 191 1 (1 & 2 Geo. 5, c. 13). For forms of preambles, 
see Encyclopaedia of Forms and Precedents, Vol. IX., pp. 241, 242. 
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the title, as part of the statute (w) for the purpose of explaining {a\ Sect. 2 . 

. restraining or even extending (c) enacting words, but not for Framework, 
the purpose of limiting express provisions couched in clear and — 
unambiguous terms {d), 

202. Particular sections or groups of sections are sometimes Recitals, 
preceded by a preamble, which, to distinguish it from a general 
preamble, is usually called a “ recital ” (e). 

203. As a general rule, modern public general Acts dispense when 
with preambles (/), but private Bills — the term being used in the preambio 
widest sense {g\ as opposed to public general Bills — by the rules of 

both Houses must have preambles, which must be proved (h). • 

204. The repeal of a preamble by a Statute Law Revision Act or Repeal of 

I preamble. 

(w) In 1848, though the title was not regarded as part of the law, the 
preamble had come to be so regarded {Salkeld v. Johnson (1848), 2 Exch. 

266, 283). 

(a) “ The rehearsal or preamble is a good mean to find out the meaning 
ft of the statute, and as it were a key to open the understanding thereof ” (Co. 

Litt. 79 a). “A key to open the meaning of the makers of the Act, and the 
mischiefs it was intended to remedy ” (4 Co. Inst. 330). See also Stowel v. 

Zouch {Lord) (1569), 1 Plowd. 363, 369; Copeman v. Gallant (1716), 1 
P. Wms. 314, 317 ; Mason v. Armitage (1806), 13 Ves. 25, 36 ; Emanuel v. 

Constable (1827), 3 Russ. 436 ; The Sussex Peerage (1844), 11 Cl. & Fin. 143 ; 

A.’O. V. Powis {Earl) (1853), Kay, 186, 207 ; Caledonian Bail, Co. v. North 
British Bail Co, (1881), 6 App. Cas. 114, 124 ; Crowderv. Stewart (1880), 16 
Ch. D. 368, 370 ; West Ham Overseers v. Jfe«(1883), 8 App. Cas. 386, 388 ; 

Income Tax Special Purposes Commissioners v. Pemsel, [1891] A. C. 531, 

643 ; Crouch v. Crouch, [1912] 1 K. B. 378. 

{b) York {Dean and Chapter) v, Middleburgh (1828), 2 Y. & 0. 196, 215 ; 

Salkeld v. Johnston (1842), l*Hairo, 196, 207 ; Winn v. Mossman (1869), 

L R. 4 Exch. 292, 300. “ The function of the i)reamble is to explain 

wJiat is ambiguous in the enactment, and it may either restrain or extend 
it as best suits the intention ” (Maxwell, On the Interpretation of Statutes, 

4th ed., p. 76, approved in Fletcher y. Birkenhead Corporation, [1907] 1 
K. B. 206, C. A’., per Farwell, L.J., at p, 218). 

(c) Walker v. Bichardson (1837), 2 M. & W. 882, 889; Kearns v. 

Cordwainers' Co. (1859), 6 C. B. (N. s.) 388, 408; see note (6), supra. 

{d) Mace v. Cammel (1773), Lofft, 782, 783; Crespigny v. Wittenoom 
(1792), 4 Term Rep. 790, 793 ; Lees v. Summersgill (1811), 17 Ves. 608 ; 

Trueman v. Lambert (1815), 4 M. & S. 234 ; Doe d. Bywater v. Brandling 
(1828), 7 B. & C. 643, 660; Hughes v. Chester and Holyhead Bail Co. 

(1861), 1 Drew. & Sm. 624, 636 ; Copland v. Davies (1872), L. R. 6 H. L. 

358 ; Taylor v. Oldham Oorporation (1876), 4 Ch. P. 395, 404 ; Bentley v. 

Botherham and Kimberworth Local Board ^ HcalQi (1876), 4 Ch. D. 588, 

692; Sutton v. Sutton (1882), 22 Ch. D. 611, 520, C. A.; Fletcher y. 

Birkenhead Corporation, [1907] 1 K. B. 205, 215, 218, C. A. ; A.-O, V. City 
of London Corporation, [1913] 1 K, B. 201, 218. 

(e) As in Bryan v. Child (1860), 5 Exch. 368, where Pollock, C.B., at 
p. 374, held that the introductory recital to a set of clauses in the 
ruptcy Law Consolidation Act, 1849 (12 & 13 Viet. c. 106) (now repealed), 
must be read as incorporated with each ; and see Bristol Corporation v. 

Canning (1906), 96 L. T. 183, where the section of a local Act was held to 
be explained and limited by a recital immediately preceding it. 

( / ) One reason being that a preamble appearing on a draft Bill might by 
alterations in the Bill during its passage through Parliament become 
inapt in the subsequent Act. 

( 0 ) See note (6), p. 116, ante. 

(A) See title Parliament, Vol. XXL, p. 766, 
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Statutes. 


Sect. 2. 
Framework. 


Acts other 
than Finance 
Acts. 


Acts con- 
taining a 
preamble. 


Finance or 
Money Bills. 


Not required 
for every 
section. 


similar statute will in no way affect the future construction of the 
Act (i). 

Sub-Sect. 3 . — Enacting Fcn'mula. 

205. The enacting formula in Acts other than Finance Acts 
generally runs in the following words : “ Be it enacted by the 
King’s Most Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, 
as follows ” ij). 

Where there is a preamble the word “ therefore ” is introduced 
befqre the word ‘‘enacted.” In every Bill presented to the 
Sovereign under the provisions of the Parliament Act, 1911(4:), 
the words “ Lords Spiritual and Temporal ” are to be omitted, and 
the words “in accordance with the provisions of the Parliament 
Act, 1911,” introduced after the words “in this present Parliament 
assembled ” (/). 

206. In Finance or Money Bills (w) the enacting formula com- 
mences with the words “ Mdst Gracious Sovereign, We, Your 
Majesty’s most dutiful and loyal subjects, the Commons of the 
United Kingdom of Great Britain and Ireland in Parliament 
assembled, towards making good the supply which we have cheer- 
fully granted to Your Majesty in this session of Parliament, have 
resolved to grant unto Your Majesty the sums hereinafter men- 
tioned, and do therefore most humbly beseech Your Majesty that it 
may be enacted, and be it enacted ” (w). 

207. It is no longer necessary that^each section of a statute 
commence with the words “And bePit enacted,” or “And be it 
further enacted.” Every section is a substantive enactment in 
itself (o). 


[i) As, for instance, the repeal of the preamble to the Betting Act, 1853 
(16 & 17 Viet. c. 119), by the Statute Law Revision Act, 1892 (55 & 66 
Viet. c. 19), 8. 1, and the Short Titles Act, 1892 (55 & 66 Viet. c. 10) 
(the latter Act having since been repealed and replaced by the Short 
Titles Act, 1896 (69 & 60 Viot. c. 14) [Powell v. Kempton Park Racecourse 
Co., [1897] 2 Q. B. 242, C. A., per A. L. Smith, L.J., at p. 269). 

[j) See Encyclopaedia of Forms and Precedents, Vol. IX., p. 243. 

[k) I & 2 Geo. 6, c. 13. . 

[l) Ibid., 8. 4 (1). The words by authority of Parliament ” in an Act 
or charter were formerly held sufficient to make it an Act of Parliament 
[The Prince's Case (1606), 8 Co. Rep. 1 a, 20 a). 

[m) For the definition of a “Money Bill,” see title Parliament, 
Vol. XXL, p. 776. These Bills must be initiated by a resolution moved by 
a member of the Government in committee of the whole House ; see ibid., 
pp. 766, 771 ; May’s Parliamentary Practice (llth ed.), pp. 687, 614; and 
comparo Provisional Collection of Taxes Act, 1913 (3 Geo. 6, c. 3), 
s. 1 (1). 

[n) The remainder of the formula follows that of Acts other than 
Finance Acts. 

[o) Interpretation Act, 1889 (62 & 53 Viet. c. 63), s. 8, re-enacting in 
substance Lord Brougham’s Act (stat. (1860) 13 & 14 Viet. c. 21), s. 2. 
The effect of this provision is that the enacting formula at the commence- 
ment of an Act covers the whole Act. 
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Sub-Sect. 4 . — Heading of Parts . 

208. Headings (which are first found in the Clauses Consolida- 
tion Acts of 1845) frequently precede clauses of enactments, or 
fasciculi of clauses {p\ applicable to special t)bjects. They govern, 
and may generally be read before, each of the sections which are 
ranged under them (ff). They are to be regarded as parts of the 
statute itself, and may be read not only as explaining the 
sections which immediately follow, but as affording an even better key 
to the general construction than a mere preamble (r). Further, as 
being found and sometimes referred to in the enacting parts (.‘f), 
they are deserving of greater consideration than marginal notes ^). 
The clear meaning and natural operation of words found in the 
various sections under headings must, however, according to the 
general rule, not be* restrained or confined by them {u). 


Sect. 2. 

Framework. 

Headings oi 
parts. 


Sub-Sect. 5.— Sections . 


209. Notwithstanding that every section of a statute is a Sections of 
substantive enactment in itself (a), the statute must be read and statutes, 
construed as a whole, though one 'section may bear a wider, 
another a more limited, meaning (h). One section may contain 

more than one enactment (c). 

Sub-Sect. 6. — Marginal Notes, Punctuation, and Brackets. 

210. Marginal notes have been referred to as part of a statute Marginal 
when they have been found on the Parliament roll (d) ; and, as 

they are now printed with the draft Bill, it cannot be said that the 
eye of Parliament has never rested on them. The disposition of 
the courts is, however, to di|regard them (t'). 

(р) Hammersmith etc. Bail. Co, v. Brand (1869), L. K. 4 H. L. 171, per 
Lord Cairns, at p. 216. 

(5) Eastern Counties and London anH Blachwall Bail, Cos. v. Marriage 
(1860), 9 H. L. Cas. 32, per Bramwell, B., at p. 46; compare Bryan 
V. Child (1850), 6 Kxch. 368 ; but see Union 8.S. Co. of New Zealand v. 

Melbourne Harbour Commissioners (1884), 9 App. Cas. 365, 369, P. C. 

(r) Eastern Counties and London and Blackwall Bail. Cos. v. Marriage, 
supra, per Channell, B., at p.*41. As to the preamble, see pp. 118 
el seq., ante, 

{s) See the Merchant Shipping Acts, 1854 (17 & 18 Viet. c. 104) and 1894 
(57 & 58 Viet. c. 60); London Building Act, 1894(57 & 58 Viet. c. ccxiii.). 

{t) Lang y. Kerr, Andersop^ c& Co. (1878), 3 App. Cas. 529, 539 ; B. v. 

Local Government Board (1882), 10 Q. B. D. 309, 321, C. A. ; Inglis v. 

Bobertson, [1898] A. C. 616, 624, 630, As to marginal notes, see the text, 
infra. 

(a) Hammersmith etc. Bail. Co. v. Brand, supra, per Lord Cairns, at 
p. 216 ; Latham v. Lafone (1867), L. 11, 2 Exch. 115, 119 ; Union S.S. Co. 
of New Zealand v. Melbourne Harbour Commissioners, supra ; Fletcher 
V. Birkenhead Corporation, [1907] 1 K. B. 205, 215, C. A. 

(a) See p. 120, ante. 

(5) ShoH V. Hubbard (1824), 2 Bing. 349, 355 ? Pretty v. Solly (1859), 

26 Beav. 606, 610 ; and see p. 136, post. 

(с) B. V. Newark-upon-Trent {Inhabitants) (1824), 3 B. & C. 69, 71. 

(d) B. V. Milverton (Inhabitants) (1836), 6 Ad. &: El. 841, 864; Be 
Venour's Settled Estates, Venour v. Sellon (1876), 2 Ch. B. 622, 626. 

(e) A.’G. V. Great Eastern Bail. Co. (1879), 11 Ch, D. 449, C. A., per 
Baggallay, L.J., at p. 461 (“ I never knew one considered by the 
House of Commons”) ; Lang v. Kerr, Anderson do Co, (1878), 3 App. Cas. 
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Sect. 2. 
Framework. 

Punctuation 
and brackets. 


Purpose and 
construction. 


Forms 
appended in 
schedule. 


ImperatiTc 

effect. 


211. Punctuation and brackets do not form parts of a statute, 
and if found on the Parliament roll, or a statute as printed by the* 
King’s Printer (/), can only at the most be regarded as contemporanea 
expositio {g), 

Sub-Sect. I.—Schedulei, 

212. Schedules {h) which usually contain a list of any statutes 
repealed, and which for purposes of drafting often contain other 
matter which may conveniently be separated from the enacting 

•sections, such as treaties or forms, agreements and plans, or 
machinery, are to be regarded as constituent parts of the statute (i). 
If there is discrepancy between an enacting part and a schedule, 
thfe former prevails ^^nd the operation of an enactment is never 
restrained by reference to a schedule when such restriction is 
unfavourable to the liberty of a subject (fc). 

213. Forms appended in a schedule to a statute may be referred 
to for the purpose of throwing light on the construction of the 
statute {l\ If such forms are merely given as models, and by way 
of example, or for departmental purposes, their bearing on the 
construction of enacting sections is less (w) than if they form aiT 
essential element in the operation of the statute (w). 

If a form included in a schedule to a statute is made imperative 


629, per Lord Cairns, L.C., at p. 636 (“ inserted perhaps by the printer 
only ; Sutton v. Sutton (1882), 22 Ch. I). 611, C. A., per Jessel, M.K., 
at p. 613 (“ The practice is so uncertain that it cannot be laid down that 
they are always on the roll”) ; thus retracting what had previously been 
said in Be Venour's Settled Estates, Venour v. Sellon (1876), 2 Ch. D. 622, 
per Jessel, M.R., at p. 626; see also Claydon v. Green (1868), L. R. 3 
C. P. 511, 519, 622; Sheffield WaierworkstCo. v. BenneU (1872), L. R. 7 
Exch. 409, 421. • 

if) As to the King’s Printer, see titles Constitutional Law, Vol. VI., 
pp. 497, 498 ; PRESS and Printing, Vol. XXllI., p. 226. 

{g) Claydon v. Green, supra (puncftuation) ; Devonshire {Duke) v. O'Connor 
(1890), 24 Q. B. L. 468, per Lord Esher. M.K., at p. A78 (“ To my mind 
it is perfectly clear that in an Act of Parliament there are no such things 
as brackets, any more than there are such tilings as stops ”). 

{h) A schedule is first found in the Isle oi Man Purchase Act, 1766 
(6 Geo. 3, c. 26). 

(t) A.-O. V. Lamplugh (1878), L. R. 3 Ex. D. 214, 229, C. A. 

Ij) Allen V. Flicker (1839), 10 Ad. & El. 640 ; B. v. Baines (1840), 12 
Ad. & El. 210, 227 ; Be Baines (1840), Cr. & Ph. 31 ; B. v. Bussell (1849), 
13 Q. B. 237 ; Jacobs v. Hart (1900), 2 Fraser (Justiciary Cases), 33, 38. 

{k) Dean v. Green (1882), 8 P. D. 79, 89. * 

(l) Thomas v. Kelly (1888), 13 App. Cas. 606, 511. As to whether forms 
prescribed under a statute, but not included in it, may be referred to, see 
Be Norman, Ex parte Board of Trade, [1893] 2 Q. B. 369, 376, C. A. 

(m) See Be Norman, Ex parte Board of Trade, supra (Bankruptcy Act, 
1890 (63 & 64 Viet. c. 71), s. 25); Bartlett v. Gibbs (1843), 6 Man. & 
G. 81, 96 (schedule of a Franchise Act); Simpson v. South Staffordshire 
Waterworks Co, (1865), 4 De G. J. & Sm. 679, 688 (plan annexed in a 
schedule) ; Dean v. Green, supra (schedule to Ecclesiastical Courts Act, 
1813 (63 Geo. 3, c, 127)). 

(w) See Be Townsend, Ex parte Parsons (1886), 16 Q. B. D. 632,’ 646, 
C. A. ; Saunders v. White, [1902] 1 K. B. 472, C. A. (Bills of Sale Act (1878) 
Amendment Act, 1882 (45 & 46 Viet. c. 43) ) ; Liverpool Borough Bank v. 
Turner (1860), 1 John. & H. 159 (Merchant Shipping Act, 1864 (17 & 18 
Viet. c. 104)) ; Davison v. Gill (1800), 1 East, 64 (a justices’ order for 
stopping up footpath under stat. (1773) 13 Geo. 3, c. 78, s. 19) ; Ex parte 
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by the statute, or is in terms which indicate that it is intended to 
be imperative, it must be strictly followed (o). 

214. An agreement scheduled to a statute has statutory validity, 
and no objection can be taken to it on the ground of remoteness or 
uncertainty (p). 

216. A plan annexed by way of schedule to a statute may be 
regarded as illustrating the scope and meaning of an enacting 
clause {q)t but the statute may confer a greater right than thart 
which is indicated by the plan (r). 

Sub-Sect. 8 . — Statutory Rules and Orders, , 

216. The tendency of modern legislation is to lay down general 
prinQiples, and to .avoid going into administrative details (s). It is 
within the competence of Parliament to delegate its authority, as 
may be seen in the statutes by which constitutions have been granted 
to the great colonies and dominions (t), and in the powers given in 
administrative Acts for the making of rules (a), regulations (6), and 
bye-laws (c), and for the suspensory er operative action of proclama- 
tions (tZ), of Orders in Council/e), and of departmental orders (/). 


Greenwood (1855), 1 Jur. (n. s.) 522 (certificate under a Lunacy Act 
(stat. (1863) 10 & 17 Viet. c. 96), s. 4), 

(o) Wing v. Epsom Urban Gonneily [1904] 1 K. B. 798 (Public Health 
Act, 1875 (38 & 39 Viet, c, 55), fi. 96). 

(p) Manchester Ship Canal Co, v. Manchester Racecourse Co.^ [1901] 2 
Ch. 37, C. A. 

{q) See p. 122, ante. 

(r) Simpson v. South Staffordshire Waterworks Co. (1865), 4 De G. J. & 
Sm. 679, j}er Lord VVESTBURt, Li,C., at p. 688. 

(s) R, V. Walker (1875), L. R. 10 Q. B. 355, per Lush, J., at p. 358 ; 

^litional Telephone Co. v. Baker, [1893] 2 Ch. 186, 203. The Privy Council 
has termed it “ legislating conditionally ” {R. v. Burah (1878), 3 App. Cas. 
889, 906, P. C.). ' 

{() See the British North America Act, 1867 (30 & 31 Viet. c. 3); Com- 
monwejdth of Australia Constitution Act, 1900 (63 & 64 Viet. c. 12) ; South 
Africa Act, 1909 (9 Edw. 7, c. 9); title Dependencies and Colonies, 
Vol. X., p. 636. 

{a) See the Rules of the Supreme Court (Judicature Act, 1875 (38 & 39 
Viet. c. 77), 8. 17); Summary Jurisdiction Rules, 1886 (Summary Juris- 
diction Act, 1879 (42 & 43 Viet. c. 49), 8. 29); County Court Rules, 1903 
(County Courts Act, 1888 (51 & 52 Viet, c. 43), 8. 164). 

(6) See, for instance, the regulations made by the Secretary of State 
under the Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. 15) ; see title 
Criminal Law and Procedure, Vol. IX., p. 446. 

(c) See Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 23 ; 
Local Government Act, 1888 (51 & 62 Viet, c. 41), s. 16; and the various 
Building and Public Health Acts and Railway and other local and 
personal Acts ; for examples, see titles Public Health and Local 
Administration, Vol. XXIII., pp. 388 et seq. ; Railways and Canals, 
Vol. XXIII., pp. 728 et seq., 787. 

(d) Thus, the Foreign Enlistment Act, 1870*(33 & 34 Viet. c. 90), only 
becomes effective in places outside the United Kingdom upon being 
proclaimed {ibid., s. 3). As to proclamations generally, see title 
CONSTpuTiONAL Law, Vol. VII., pp. 15, 16. As to the coming into 
operation of statutory rules, see, further, p. 125, post. 

{e) Thus, rules are made by Order in Council for the prevention of 


(/) For note (/), see p. 124, post. 
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Sect. 2. 217. Delegated authority of the kind above referred to must be 

Framework, exercised strictly in accordance with the powers creating it (g)^ and 
Exei^of spirit of the enabling statute (//). Statutes of a subordinate 

delegated legislature, and also rules, ordinances, orders, and bye-laws, which 
authority. have fulfilled all the conditions precedent to their validity, have the 
force of statutes, and must be construed as such (i). 

Control of 218. Statutory rules, orders, and bye-laws differ from statutes in 
]u 1 C ary. judiciary to question their validity, to 

examine if they have complied with conditions precedent ( j), and in 
the case of bye-laws to consider if they are reasonable (h). If they 
fail fto comply with such conditions, the court may quash them or 
treat them as unenforceable (/). 

collisions at sea; see, generally, title Shipping » and Navigation, 
Vol. XXVI., Part XL; and by the (Contagious Diseases (Animals) Act, 
1878 (41 & 42 Viet. c. 74), s. 34, the Privy Council might authorise a local 
authority to make regulations, inter alia, for prescribing and regulating 
the lighting, ventilation etc. of cowsheds — a double delegation of 
authority ; but see title Animals, Vol. I., p. 433, note (6). As to the 
nature of Orders in Council, see title Constitutional Law, Vol. VII., p. 8. 

if) Thus, the Board of Trade may by provisional order constitute 
pilotage authorities ; see title Shipping and Navigation, Vol. XXVI., 
p. 599. 

ig) hacking v. Lee (1860), 2 £. &; E. 906; Be Davis, Ex parte Davis 
(1872), 7 Ch. App. 526, 529 ; Irving v. Askew (1870), L. K. 5 Q. B. 208, 
211 ; Hartmont v. Foster (1881), 8 Q. B. D. 82, 85, 86, C. A. ; Slattery v. 
Naylor (1888), 13 App. Cas. 446, 450, P. C. ; Wilmot v. Orace, [1892] 1 
Q. 13. 812, 816; ManUe v. Jordan, [1897J 1 Q. B. 248. 

(h) Bickards v. A.-O. of Jamaica (1848), 6 Moo. P. C. C. 381, 398 ; 
Schneider v. Butt (1881), 8 Q. B. D. 701, 705, C. A. 

(i) Garnett v. Bradley (1878), 3 App. Cas. 944, 964; Danford v. 
McAmdty (1883), 8 App. Cas. 456, 460 ; tGeh%der Naf v. Floton (1890), 25 
Q. B. D. 13, 15, C. A. (Rules of the Supreme Court) ; Be Langlois and 
Biden, [1891] 1 Q. B. 349, 355, C. A. ((^iinty Court Rules ) ; Dale's Case, 
Enraghfs CaseilSSl), 6 Q. B. D. 37r\ 455, C. A. (Rules made under Public 
Worship Regulation Act, 1874 (37 & 38 Viet. c. 85) ) ; Patent Agents 
Institute v. Lockwood, [1894] A. (J. 347, 356 (Rules made under Patents, 
Designs and Trade Marks Act, 1883 (46 & 47 Viet. c. 57) (now repealed) ) ; 
National Telephone Co. v. Baker, [1893] 2 Ch. 186, 203 (act done under 
provisional order of Board of Trade); Jones v. liohson, [1901] 1 K. B. 673 
(Rules made under Coal Mines Regulation Act, 1896 (59 & 60 Viet. c. 43) 
(now repealed)); Wtllingale v. Norris, [1909] 1 K. B. 57, 64 (Regulations 
made under London Hackney Carriages Act, 1843 (6 & 7 Viet. c. 86), by 
the Commissioners of Police) ; Williams v. Weston Urban District Council 
(1908), 72 J. P. 54 ; (1909), 74 J. P. 52; (1910>, 74 J. P. 370, C. A. (bye- 
laws made by a local authority) ; B. v. Baggallay, Hurlock v. Shinn, B. v. 
Hcdderwick, Morris v. Ashton, [1913] 1 K. B. 290 (Rules made under 
National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55)). 

(/) Such as publication {Drew v. Harlow (1875), 39 J. P. 420 ; Timothy 
v. (1910), 74 ,J. P. 123). 

(/j) As to which a wide diversity of opinion has existed (Xrnsc v. Jo/inson, 
[1898] 2 Q. B. 91, 100; Mitcham Common Conservators v. Cox, Same y. 
Cole, [1911] 2 K. B. 854^- and see title Public Health and Local 
Administration, Vol. XXIII., pp. 393, 394). Generally speaking, the 
function of a bye-law is to regulate and not prohibit ; see Bossi v. Edin- 
burgh Corporation, [1905] A. C. 21 ; Sydney Municipal Council v. Australian 
Freezing Works, Ltd., [1905] A. C. 161, P. C. 

(1) See the cases cited in note {k), supra ; Toronto [City) Municipal Cor- 
poration V. Virgo, [1896] A. C. 88, P. C ; Bakery. Williams, [IS9S] 1 Q. B. 
23, 25 ; B. v. Bird, Ex parte N cedes, [1898] 2 Q. B. 340 ; Kennaird v. Gory 
& Son, [1898] 2 Q. B. 578 ; Scott v. Glasgow Corporation, [1899] A. C. 470. 
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Where the Act under which rules are made does not come into Skot, 2. 

• operation immediately on passing, the rule-making power may be Framework, 
exercised during the interval for the purpose of bringing the Act — 
into operation (w). 

219. Words and expressions used in subordinate legislation Meaning of 

primd facia hQ,wQ the same meaning as in the statute creating the words and 
power of legislation (w). expression. 

220. The power to make any rules, regulations, or bye-laws is^ Alteration or 
unless the contrary intention appears, to be construed as including rescission. 

a power exercisable in the like manner, and subject to the like 
consent and conditions, if any, to rescind, revoke, amend, or ^^ry 
the rules, regulations, or bye-laws (o). 

221. General provision has been made by statute for the Printing and 
printing and puolication of statutory rules (j>), such as, for publication 
instance, rules, regulations, or bye-laws, made under any Act of 
Parliament, which relate to any court in the United Kingdom, or 

the procedure, practice, costs, or fees therein, or which are made by 
His Majesty in Council, the Judicial Committee, the Treasury, or 
^ any other Government department. The rules must be sent to the ^ 

King’s Printer ((/), and numbered, and, unless otherwise ordered, 
must be printed and sold by him. If the rules are required by 
statute to be gazetted, this requirement is complied with by a 
notice in the Gazette that the rules have been made, and of the 
place where copies of them can bo purchased (/*}. 

222. To meet cases of urgency, provisional rules may be made Provisional 
to come into operation at once, but they are only to continue in 

force until rules have been made in accordance with the foregoing 
provisions (s). * • 

{u) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 37. 

(n) Blashilly. Chambers (1884), 14fQ. B. D. 479, 485; Interpretation 
Act, 1889 (62 & 53 Viet. c. 63), s. 31. 

( 0 ) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 32 (3). This 
provision applies to rules, regulations, and bye-laws only, and not to 
Orders in Council, and the other instruments mentioned on p. 123, ante. 

ip) By the Rules Publication Act, 1893 (56 & 57 Viet. c. 66); as to the 
Index to the Statutory Rules and Orders, see note (a), p. 203, post. 

{q) As to the King’s Printer, see titles Constitutional Law, Vol. VI., 
pp. 497, 498 ; Press and Printing, Vol. XXIII., p. 226. ^ 

(r) Rules Publication Act, 1893 (56 & 57 Viet. c. 66), s. 3. In order to 
obtain criticisms before rulks are finally made, and to prevent people being 
taken by surprise, provision is made that, at least forty days before making 
certain statutory rules, notice of the proposal to make the rules, and of the 
place where copies of the draft rules may be obtained, is to be published in the 
London Gazette. During these forty days any public body may obtain copies 
of such draft rules on payment of a sum not exceeding threepence per folio, 
and any representations or suggestions made by a public body interested 
in the matter must be taken into consideration by the rule-making 
authority before finally settling the rules. These provisions apply to 
statutory rules which are required to be laid before Parliament, but not to 
those required to be laid before Parliament for any period before they come 
into operation ; nor do they apply to rules made by the Local Covernment 
Board, the Board of Trade, the revenue departments, the Post Office, or 
rules made by the Board of Agriculture and Fisheries relating to con- 
tagious diseases of animals; nor do they apply to Scotland (t7n'd., s. 1). 

(s) Ibid., 8. 2. This provision does not give power to make rules, but 
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ssot. 2 . 223. Every exercise of a statutory power by a rule-making 
Framework, authority (t) which is of a legislative, and not of an executive, 
ScopT^ character, is to be deemed a statutory rule within the meaning of the 
meSng of provisions relating to the publication of draft rules (it). 

Statutory rule. 


Part III— Interpretation. 

' Sect. 1. — In OeneraL 

Function 224. The function of interpreting the statute as well as the 
common law lies with the High Court of Justice, and in the last 
justice. instance with the House of Lords, and, when a court of supreme 
authority (r) has once laid down a rule of construction, such rule 
can only be amended by Parliament itself, legislating by statute (a). 
For, although a statute may hj^ve the effect of undoing that which 
‘ has been wrought by an earlier statute, no recital in a declaratory ' 

statute as to the intention of Parliament in the statute amended can 
reverse or render void that which has been declared by the courts to 
have been done rightly under it{b). 

While it is the duty of the courts to interpret, they are not entitled 
to canvass the power of Parliament to make any enactment (c), nor to 


to provide that rules made in accordance with statutory power shall 
provisionally come into operation irainedialely {R, v. Baggallay, Hurlock 
V. Shinn, R, v. Hedderwick, Morris v. A'shton, [1913] 1 K. B. 290). 

(t) As defined by the Rules Publication Act, 1893 (56 & 57 Viet. c. 66), 
8. 4. 

{u) Rules made by the Lord Chancellor and the Treasury, dated 
9th August, 1894, under the Rules Publication Act, 1693 (66 & 57 Viet, 
c. 66), 8. 3 (4). See, further, the preface to the Index to the Statutory 
Rules and Orders in force on the Slst December, 1912, and to the annual 
volumes. 

(v) The House of Lords is the commune forum of Great Britain and 
Ireland {Cooper v. Cooper (1888), 13 App. Cas. 88, per Lord Watson, at 
p. 104), as the Privy Council is that of the British Dominions beyond 
the Seas ; see Harding v. Queensland Stamps Commissioners, [1898] A. (h 
769, 774, P. C. ; Trimble v. Hill (1879), 5 App. Cas. 342, 344, P. C. As 
to judicial notice of statutes, see title Evidence, Vol. XIII., p. 625. 

(a) Inland Revenue Commissioners v. Harrison (1874), L. R. 7 H. L. 
1; see title Judgments and Ordeus, Vol. XVIII., p. 210. It is 
possible, however, to ascertain the interpretation of an earlier Act by 
reference to a later {Gaslight and Coke Co. v. Hardy (1886), 17 Q. B. D. 
619, C. A., per Lord Esher, M.R., at p. 621). 

{b) Ex parte Lloyd ( 1851), 1 Sim. (n. s.) 250 ; R. v. Haughton {Inhabitants) 
(1863), 1 E. & B. 601,616; Shrewsbury {Earl) v. Scott (1859), 6 C. B. 
(N. s.) 1, 180; Mersey Dbeks and Harbour Board v. Cameron, Jones v. 
Mersey Docks and Harbour Board (1866), 11 H. L. Cas. 443, 618 ; Mitcalfe 
V. Hanson (1866), L. R. 1 H. L. 242, 250 ; Mollwo, March dt Co. v. Court 
of Wards (1872), L. R. 4 P. C. 419, 437 ; Sewell y. Burdick (1884), 10 App. 
Cas. 74, 106. 

(c) River Wear Commissioners v. Adamson (1877), 2 App. Cas. 743, 
per Lord Blackburn, at p. 764; Mortensen v. Peters (1906), 8 Fraser 
(Justiciary Cases), 93, 103. 
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inquire into the circumstances attending its passing ((Z), nor must 
they interpret it in any but the spirit in which it has been passed (e). 

225. The function of interpretation exercised by the High Court 
extends not merely to the interpretation of statutes strictly so 
called, but to correcting errors of interpretation made by inferior 
courts (/), by Government departments in assumed exercise of 
statutory powers (^), or by bodies to which the right of making 
rules and bye-laws has been delegated (A). 

Sect. 2. — Statutory Provisions » 

Sub-Sect. 1. — Definitions, 

226. The following words and expressions have been defined by 
the Interpretation Act, 1889 (i) : — 

(1) As found in any Act whenever passed : Admiralty, Bank 
of England, Bank of Ireland, Board of Trade, Charity Commis- 
sioners, Commissioners of Woods and Forests, Commissioners of 
Works, Consular Officer, Ecclesiastical Commissioners, Education 
J)epartment (j). Lord Chancellor, National Debt Commissioners, 


(d) Co. Litt. 9S b ; The Prince's Case (1605), 8 Co. Rep. la, 18 a ; 
Harrison v. Burwell (1670), 2 Vent. 9, 'per Vaughan, C.J., at p. 10; 
Stead V. Carey (1843), 1 C. B. 496, 516; Salkeld y. Johnson (1848), 2 
Exoh. 256, 273; Shrewsbury {Earl) v. Scott (1859), 6 C. B. (n. s.) 1, 160; 
Lee V. Bade and Torrington Junction Rail. Co. (187i), L. R. 6 C. P. 576, 582 ; 
Vacher Sons t Ltd. y. London Society of Compositors C. 107, 113. 

{e) In other words, they must not begin by assuming what Parliament 
ought to have done {B. v. Mansel Jones (1889), 23 Q. B. D. 29, per 
Lord Coleridge, C.J., at p. 39 ; compare Abel v. Lee (1871), L. R. 6 C. P. 
365, 371); and see Re Holbofn Union, R. y. Poor Law Commissioners 
(1838), 6 Ad, & El. 56, 69; AllMns y. Jupe (1877), 2 C. P. D. 375, per 
Grove, J., at p. 385. 

if) Home V. Camden {Earl) (1795), 2 Hy. Bl. 5^3, 536, H. L. 

ig) Institute of Patent Agents v. LockJvood, [1894] A. C. 347, 366, P. C. ; 
A.-G, V. West Biding of Yorkshire County Council, [1907] A. C. 29 ; 
Wilford y. West Riding of Yorkshire County Council, [1908] 1 K. B. 685, 
702 ; R. y. Board of Education, [1910] 2 K. B. 165, C. A. ; affirmed, sub nom. 
Board of Education y. Rice, [1911] A. C. 179; Re Hardy's Crown Brewery, 
Ltd. and St. Philip's Tavern, J^lanchester, [1910] 2 K. B. 257, C. A. ; lie 
Weir Hospital, [1910] 2 Ch. 124, C. A. ; Dyson v. A.-G., [1911] 1 K. B. 
410, 423, C. A. 

(A) See p. 123, ante. 

(t) 52 & 63 Viet. c. 63.0 Thi.s Act defines some sixty expressions in 
common use, making them of general application, except where an intention 
to the contrary appears in the particular statute in which they may be 
used. Some of these expressions are intended to abbreviate the language 
of statutes by substituting a convenient short term for a cumbrous legal 
description, as, for instance, “ the Board of Trade ” for “the Lords of the 
Committee for the time being of the Privy Council relating to trade and 
foreign plantations.” Other definitions are intended to secure uniformity 
in the meaning of certain common terms, and to save their needless 
repetition in every Act ; thus, the definition of “person ” in ibid., s. 2 (1), 
slightly strengthens the common law rule of construction, as to which see 
Hirst V. West Biding Union Banking Co., [1901] 2 K. B. 660, C. A. (Statute 
of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14), s. 6) ; and see Pearks, 
Ounston and Tee, Ltd. v. Ward, Hennen v. Southern Counties Dairy Co., 
[19021 2 K. B. 1. The Act does not, however, necessarily alter the 
common law {Bebb y. Law Society (1913), 29 T. L. R. 634). 

(;) Now the Board of Education; see title Education, Vol. XII., p. 8. 
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Sect. 2 . 
Statutory 
ProvisioDs. 


Words and 
expressions 
defined by 
other statutes. 


Postmaster-General, Privy Council, Queen Anne’s Bounty, Secretary 
of State, Treasury (A:); Assizes, Court of Appeal, Court of Assize,* 
Court of Summary Jurisdiction, High Court, Petty Sessional Court, 
Summary Jurisdiction Act, 1848, Summary Jurisdiction (England 
or English) Acts, Summary Jurisdiction Acts, Supreme Court (Q; 
Writing (?a) ; Statutory Declaration (?i) ; Crown, Sovereign (o) ; 
Commencement of Act(p); 

(2) As found in any Act or Order of Council passed or made 
•after 1846 : County Court (q) ; 

(3) As found in any Act passed after 1850 : Affidavit, Land, 
Month, Oath(r); Masculine Words and Plural and Singular 
Wbrds (s) ; 

(4) As found in any Act passed after 1866 : Parish (t), 

(5) As found in any Act passed between 1850 and 1890 (exclusive) : 
County (u) ; 

(6) As found in any Act coming into operation after 1889 : 
Board of Guardians, Poor Law Union (v); Borough, Municipal 
Borough and Parliamentary Borough (i^;); British India, British 
Islands, British Possession, Colonial Legislature, Colony, Governor . 
India, Legislature (a;) ; Local Government Begister of Electors, 
Parliamentary Begister of Electors, Parliamentary Election (?/) ; 
Person (z) ; Buies of Court (a) ; Service by Post (b) ; Committed for 
Trial (c) ; Financial Year (d) ; 

(7) As used in the Act itself: Act ” (c). 

227 . A few other definitions of general application are given by 
other Acts: for example, the expression ‘‘England” when used in 
any Act of Parliament includes Wales and the town of Berwick- 
upon-Tweed ( f) ; and references to ‘‘ attorneys ” before the Solicitors 
Act, 1877 (q), stand as references to solicitors of the Supreme 
Court (/i). “Summary Jurisdiction Acts,” “Court of Summary 


(k) Interpretation Act, 1889 (62 & 53 Viet. c. 63), s. 12. 

(l) Ibid., 8. 13. 

(m) Ibid.y 8. 20. 

(n) Ibid., 8. 21. 

(o) Ibid., 8. 30. 

(p) Ibid., 8. 36 (1); sec p. 156, post. 

(q) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 6. 

(r) Ibid., 8 . 3. ^ 

{s) Ibid., 8. 1 (1) ; BOt‘, p. 1.30, post. 

(t) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 5. 

(u) Ibid., 8. 4. 

(v) Ibid., 8. 16. 

{w) Ibid., 8. 15. 

{x) Ibid., 18. 
ly) Ibid., 8. 17. 

(c) Ibid., 8. 19. 

(а) Ibid., 8. 14. 

(б) Ibid., B. 26 ; see pp. 130, 131, post. 

(c) Interpretation Act, 1889 (52 & 53 Viet. c. 63), 8. 27. 

(d) Ibid., 8. 22. 

(e) Ibid., 8. 39. 

(/) Wales and Berwick Act, 1746 (20 Geo. 2, c. 42), s. 3. 
(o) 40 & 41 Viet. c. 26. 

{h) SoUcitors Act, 1877 (40 & 41 Viet. c. 25), s. 21. 
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Jurisdiction, ” “Petty Sessional Court,” and “Occasional Court- 
house” are defined in the Summary Jurisdiction Act, 1879 (i). 

Sub-Sect. ‘J.—lJWfIs awl Ejrprmivm Judicially Tnterprtted. 

228. The following words and expressions, among others, have 
received judicial interpretation (/) : — 

( 1 ) “ Accident ” (A) ; (2) “ Assigns ”(/) ; (8) “ Belonging to and 
occupied with”(w); (4) “Beyond the seas ”(;?); (5) “ Charitable 
uses”(o); ( 6 ) “Clerk or Servant” (p); (7) “Completion ” ((/); 
(8) “ Creditor ” (r) ; (9) “ Daily” («) ; (10) “Day next appointed ” (t) ; 
( 11 ) “Deviation” 00; (P^) Fabricate” (u); (IB) “Footpath” (w) ; 
(14) “ Forthwith ” (.r) ; (15) “ House or other building or manufoc- 
t'Ory”0/); (1C) “ Householder ”(«) ; (17) “ Immediately ” (a) ; 
(18) “ Now ” (b) ; (19) “ On ” (c) ; (20) “ Passenger ” (d) ; 
( 21 ) “ Pau per ” (<>) ^ ( 22 ) “ Perso n ” (/) ; (23) “ Purchase” ( 7 ); 

(i) 42 & 43 Viet. c. 49, s. 50. 

(j) Though words judicially defined do not properly fall under the 
heading of “ Statutory Provisions,” it is thought convenient to refer to 
tlieni liere. For more exliaustive lists, see Craies’ Statute Law, 2ad ed. ; 
fitroud’s Judicial Dictionary, 2nd ed. * 

(k) Hamilton, Fraser Co. v, Pa'ndorJ & Co. (1887), 12 App. Gas. 618, 
per Lord Halsbuiiy, L.C., at p. 524 ; Fenton v. Tlwrley <& Co., Ltd., [1908] 
A. C. 443, per Lord Macn^ghten, at p. 448. 

{1) Be Woking Urban District Council (Basingstoke Canal) Act, 1911 
(1913), 77 .T. P. 321. 

(m) Beithy. Westininstcr School {Governing Body), [1913] 3 K. B. 129, C. A. 

( a) Buckmahoye {II . II.) v. Lulloobhoy Mottichimd (1852), 8 Moo, P. C. C. 4. 

(o) Income Tax Special Purposes Commissioners v. Pemsel, [1891J A. C. 
531, 587« 

(p) As used in the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), 
e. 209 (1) {Be Beeton d? Co., Ltd^ [1913] 2 Ch. 279). 

{q) Beigate Bural District Council*y. Sutton District Water Co. (1908), 99 
L. T. 168. 

(r) JU Perrin (1842), 2 Dr. & War. 147. 

(s) London County Council v. SoalU lietropolitan Gas Co., [1904] 1 Ch. 
76, C. A. 

{t) Bichards y. McBride (1881), 8 Q. B. D. 119. 

{u) Ilerrotiy. Bal/uniiies and Bathgar Improvement Commissioners, [18921 
A. (\ 498, 518. .L j 

{v) Aherdare Local Board y. IlafnmeU (1875), L. R. 10 Q. B. 162, 166. 

{w) Scales v, Pickering (1828), 4 Bing. 448. 

{x) B. V. Worcestershire Jusiwes (1846), 1 Saund. & 0. 102; Hancock y. 
Somes { 1859), 1 E. & E. 795 ; Boberts v. Brett{lSQ4), 20 C. B. (n. S.) 148, H. L. ; 
-fte ^ ulhvan. Ex parte Sullivan { 1 866), 36 L. J. (bct. )l; Be Sillence, Ex parte 
Sillence (1877), 7 Ch. D. 238 ; Jt. v. Berkshire Justices {m%), 4 Q. B. D. 469, 
471 ; Be Souiham, Ex parte Lamb (1881). 19 Ch. D. 169, 173, C. A. ; Keith, 
Prowse ^ Co. y. National Telephone C'o.,[1894] 2 Ch. 147, 155. 

{y) Bichards y. Swansea Improvement and Tramways Co. (1878), 9 Ch. D, 
425, 434, C. A. ; followed in BegenVs Canal and Dock Co. v. London 
County Council, [1912] 1 Ch. 683. 

{z) B. V. Hall (1822), 1 B. & C. 123, 126. 

(а) Barker v. Lewis and Peat, [1913] 3 K. B. 34, C. A. 

(б) Waugh v. Middleton (1853), 8 Exch. 362. • 

/liolv X ^ D878), 3 P. D. 47, 60; Bobertson v. BobeHson 

(1883); 8P. D. 94, 96, C. A. 

{d) The ^^Lion'^ (1869), L. R. 2 P. C. 526. 

1 rto A v. Strand Union Guardians, [1891] 2 Q. B. 166, 
168, C. A. 

(/) NewcastU Corporation v. A..Q. (1846), 12 Cl. & Fin. 402, H. L. ; 

V bhanamj v. Joachim (1876), I App. Cas. 82, P. C. ; Pharmaceutical 

ig) For note (g), see p. 130, poet, 

H.L.— XIVU. ■ * c 
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Sect. 2. 
Statutory 
Provisions. 

Measurement 
of distance. 


Measurement 
of time. 


Imported 

meanings. 


Service by 
post. 


(24) “Seaman” (h); (25) “Shop” (/) ; (26) “Soil”(/r); 
(27) “ Stationary vessel ” (1 ) ; (28) “ Submitted for decision ’ {m); 
(29) “Successive weeks” (n); (30) “Take”(o); (31) To\Yn(p). 

Sub-Sect. 3. — Measurement of Distance and Time* 

229 . In the measurement of any distance for the purposes of 
any statute passed since 1889, that distance, unless the contrary 
intention appears, must be measured in a straight line on a 
horizontal plane (u). 

230 . Any expression of time found in a statute must, in the 
case of Great Britain, be taken to refer to Greenwich time (/;). 

^The law does not, in general, regard fractions of a day, but 
cases may arise where the object of a statute will be defeated 
unless the precise hour of an occurrence is noted (c). 

Sub-Sect. 4. — General Rules, 

231 . Words importing the masculine gender j^rimd facie include 
females, and words in the singular primd facie include the plural 
and words in the plural the singular (d), 

232 . Where any statute passed since 1889 authorises or requires 
any document to be served by post, whether the expression “ servo ” 
or any equivalent expression is used, then, unless the contrary 
intention appears, service is deemed to be effected by properly 
addressing, prepaying, and posting a letter containing the docu- 
ment, and, unless the contrary is proved, to have been effected at 

Society y, London and Vrovincitfl Suyidy Association (1880), 5 App. < \us. 
Sr)1, 862; Re JcffcocJSs Trusts (1882), *51 L. .1. (cu.) 507; Ennislcillen 
Guardians v. UilUnrd (1884), 14 L. U. Ir. 214: St. Helens Tramways Co, 
V. Wood (1891), 56 J. P. 71 ; Hirst y. West Riding Union Banldnq Co.* 
[1901] 2 K. B. 560, 0. K . ; Pearks, Gunston and Tee, Ltd. v. Ward, Eennen 
V. Southern Counties Dairy Co., [1902] 2 K. B. 1 ; ir?7/« v. Tozer (1904), 20 
q\ L. K. 700 ; Chuter v. FreHhanfl Pocock, Ltd., [101 1] 2 K. B. 832. 

{q) Inland Revenue Commissioners v. Gribhle, [1913] 3 K. B. 212, 215, C. A. 

(k) Macbeth dc Co. v. Chisleti, [1910] A. (J. 220. 

(i) Unwin v. Hanson, [1891] 2 Q. B. 11,5, C. A. 

{k) Pretty v. Solly (1859), 26 Beuv. 606, 610. 

(l) The Ihinclrnjm^), 9 P. I). 164, 171, C. A. 

(m) Ex parte Kent County Council and Dover Council, Ex parte Kent 
County Council and Sandwich Council, 1 1891] 1 Q. B. 725, 728, C. A. 

(n) Aberdeen City v. Watt (1901), 3 F. ((,'t. of 8css.) 787. 

(o) Spencer v, M etropolitan Hoard of Works (1882), 22 Ch. D. 142, A. 

(p) B V. Cottle (1851), 16 Q. B. 412; Milton Commissioners v. Favershum 
District Highway Board (1867), 10 B. & S. 548, n. ; Collier v. Worth (1876), 

1 Ex. D. 404. 

(а) Interpretation Act, 1889 (52 53 Viet. c. 63), s. 34 ; Beo title 

Weights and Measures. 

(б) Statutes (Definition of Time) Act, 1880 (43 & 44 Viet. c. 9). But 
“sunset” in the Local Government Act, 1888 (51 & 52 Vict.c. 41), s. 85 ( 1 ) (a), 
as to carriages carrying lights between one hour after sunset and one 
hour before sunrise, was held by a divisional court not to be an expression 
of time within the Act {Gordon v. Cann (1899), 68 L. J. (Q. b.) 434) ; and 
see title Time, p. 441, post. 

(c) Combe v. Pitt (1763), 3 Burr. 1423, 1434 ; Chick v. Smith (1840), 8 

Dowl. 337, 340 : Campbell v. Strangeways (1877), 3 (3. P. D. 105 (as to the 
moment from which a licence under the Dog Lic^pces Act, 1867 (30 & 31 
Viet. c. 5), begins to run) ; as to fraetions of a day generally, see title I'ime, 
p. 454, post. ' , 

(d) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 1 (1) ; Conelly v^ 
Steer (1881), 7 Q. B. D. 520, 522, C. A. , 
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the time at which the letter would be delivered in the ordinary 
•course of post (e), 

233. Where any statute passed since 1889 confers a power or 
imposes a duty, then, unless a contrary intention appears, the 
power may be exercised and the duty performed from time to time 
as occasion requires (/), and, when the power is so conferred or 
the duty imposed on the holder of an office as such, it may be 
exercised or performed by the holder for the time being of the 
office (g), 

Sub-Sect, b,-— Interpretation Clauses. 

234. Most modern statutes contain an interpretation clause (ii), 
wherein is declared the meaning which certain words and expressions 
are to, or may, bear for the purposes of the statute in question (i). 
As a rule, it should be used for interpreting words which are 
ambiguous or equivocal only, and not so as to disturb the meaning 
of such as are plain (k). 

Interpretation clauses are often inserted ex ahiuulanti cauteldy 
and are not necessarily to be construed as positive enactments (0. 

• 

Sect. 8 . — Common Law Rules, 

Sub-Sect. 1. — To Ascniain the Meaning, 

(i.) /n General. 

235. Broad rules for the construction of statutes have been laid 


(e) Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 26; see titles 
Evidence, Vol. XIII., p. 441 ; Post Office, Vol. XXII., pp. 658, 669. 

(f) Iiitcrpretatioii Act, 1889 (52 & 53 Viet. c. 63), s. 32 (1); Battersea 
Borough Council v. County of London Electric Supply Co.f Ltd.y [1913] 2 
Cli. 248. There was an incon^nient common law doctrine of somewhat 
uncertain extent to the effect tlfat a power conferred by statute was 
exhausted by its first exercise. 

(a) Interpretation Act, 1889 (62 & 53 Viet. c. 63), s. 32 (2). For offences 
under two or more laws, as to which «a statutory rule is laid down in 
ibid.y s. 33; see p..l79, poif. As to statutory powers and duties, sec, 
further, pp. 173 et 8eq.,po8t; compare title Powers, Vol. XXIII., p. 17. 

(h) See Lindsay v. Gundy (1876), 1 Q. B. D. 348, per Blackburn, J., at 
p. 358 (“A modern invention which frequently docs a great deal of 
harm ”) ; Ely (Bean) v. Bliss (1^52), 2 De G. M. & G, 459, per Lord St. 
Leonards, L.C., at p. 471 (“They attempt to put a general construction 
oil words which in the different senses in which they arc introduced in tlio 
various clauses of an Act do not admit of such ”) ; Wakefield Board of 
Health v. West Biding and Orimeby Bail, Co, (1865), 6 B. & S. 794, per 
CocKBURN, C.J., at p. 801 (^‘I hope the time will come when wo shall see 
no more of interpretation clauses, for they generally lead to confusion ”). 

(t) Ableri v. Frilchard (1860), L. R. 1 C. P. 210 (the word “ cart ” might 
in virtue of the interpretation clause include “threshing machine’'); 
B. V. Commissioners tinder Boiler Explosions Act, 1882, [1801] 1 Q. B. 703, 
714, C. A. (a pipe might be a boiler). For forms, see Kncyclopcedia of 
Forms and Precedents, Vol. IX., p. 244. 

(^q B. V. Pearce (1880), 6 Q. B. D. 386, per Lufiir, J., at p. 389 (extended 
meaning of “justice of the peace ’’) ; B. y, Cambridgeshire Justices, B. v. 
Shrojoshire Justices, B. v. Gloucestershire Justices (1838), 7 Ad. k. El. 48<>, 
491 (“overseer”); Midland Bail. Co, v. Ambergate, Nottingham and 
Boston and Eastern Junction Bail. Co, (1853), 10 Hare, 359 ; Ex parte 
Ferguson (mi), L. R. 6 Q. B. 280, 291 (“ship”); The Gauntlet (IHI I ), 
L. R. 3 A. & E. 3»81, 388 (“ship”) ; Po%nd v. Phmstead Board of Worls 
(1871), L. R. 7 Q. B, 183, 104 (“street”); Nutter v. Accrington Local 
Board of Health (1^18), 4 Q. B. D. 376, 384, C. A. (“street”); London 
School Board v. Jackson (1881), 7 Q. B. D. 502, 504 (“ parent ”). 

(1) Thus, where in the Railiways Clauses Consolidation Act, 1845 (8 & 9 
‘t v 9. 
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Statutes. 


Skot. 3. down from early times. It has been said that their meaniiig is 

Common primarily to be sought in themselves {m), by which it is to be ■ 
Law Rules, understood that all the constituent parts above dealt with (?i), so 
far as they may be regarded as matter which has received the 
sanction of Parliament, are to be duly weighed. It has been 
further said that their grammatical and ordinary sense is mainly 
to be regarded (o). If the collocation of enacting words is in itself 
precise and unambiguous, no diiBficulty arises (p ) ; if the terms 
'employed are ambiguous, then the intention of Parliament must 
be sought first in the statute itself (q\ then in other legislation and 
contemporaneous circumstances (r), and finally in the general rules 
laid down by Sir E. Coke(s), and often since approved (f), namely, 
by ascertaining— 

(1) What was the common law before the Act ; 

(2) What was the mischief and effect for which the common law 
did not provide (w) ; 


Viet. c. 20), e. 3, “justice ” was defined as “ a justice acting for the county 
who ’’ {inter alia) slionld ** not be interested in the matter,” it was held that 
interest was not an absolute discmalification, but iniglit be waived ; see titlf> 
Kailways and Canals, Vol. XaIII., p. 688, note (d). 

(m) Ex viscevihus (ictus (Co. Litt. 381 b); and see Lincoln College's Case 
(1595), 3 Co. Kep. 68 b, 69 b ; Logan v. Courtown {Earl) (1851), 13 Ileav. 22, 
29 ; Barrow v. Wadkin (No. 2) (1857), 24 Bcav. 327, 330 ; Each y. London 
Provident Building Society (1883), 23 Ch, D. 103, 108, C. A. ; Be Toomer, 
Ex parte BUiiherg (1883), 23 Cli. I). 254, 258, C. A. ; Ilohbs v. Winchester 
Corporation, flOlO] 2 K. B. 46, 471, 479, C. A. ; Inland Bevenue Commis- 
sioners V. Eerheii, [1913] A. C. 326, 332. 

(n) See pp. 117 et seq., ante. 

(o) Copeman y, Qallant (1716), 1 P. Wms. 314, 320; Warhurton v. 
Loveland d. Ivie (1828), 1 Hud. & B. 6^3, i628, Ex. Ch. : Grey y. Pearson 
(1867), 6 H. L. Cas. 61, 106; Vacher Sonst Ltd. v. London Society of 
Compositors, [1913] A. C. 107, 111 et seq. 

{p) The Sussex Peenuje (1844). 11 Cl. & Fin. 85, per Tindal, C.J., at 
p. 143 ; Eornsey Loc(d Board v. Monarch Investment Building Society (1889), 
24 Q. B. D. 1, C. A., per Lord E.shek, M.R., at p. 5 ; Fordyce y. Bridges 
(1847), 1 H. L. Cas. 1, 4; Philpott v. St. George'' s Hospital {President and 
Governors) (18.57), 6 H. L. Cas. 338, 349; London and North Western 
Bail, Co. V. Evans, [1893] 1 Ch. 16, C. A., Bowen, L.J., at p. 27 ; B, 
V. Titterion, [1895] 2 Q. B. 61,67 ; Vacher Sons, Ltd, v. London Society 
of Compositors, supra, per Lord M^cnauhten, at pp. 117, 118. 

{(j). See p. 136, post. 

(r) See pp. 138 eiseq., post. 

(s) Eeydon' 8 Case (1584), 3 Co. Rep. 7 a, J b. 

{t) Salfceld v. Johnson (1848), 2 Exch. 256, per Pollock, C.B., at 
. p. 273 ; Biver Wear Commissioners v. Adamson (1877), 2 App. Cas. 743, 
per Lord Blackburn, at p. 764. 

{u) Great pains were taken, according to the reports of older cases, 
to ascertain the intention of Parliament ; see 4 Co. Inst. 324 ; Willion y, 
Berkley (1661), Plowd. 223, 231; Stowel y. Zouch {Lord) (1662), Plowd. 
363, 366, Ex. Ch. ; Eyston y. StuM (1574), Plowd. 469, 464 ; Butler and 
Baker's Case (1691), 3 Co. Rep. 25 a, 27 b ; Magdalen College Case (1616), 11 
Co. Rep. 66 b, 73 b. The rule is still frequently adverted to in modern 
judgments; see Eawkins v. Qathercole (1866), 6 De G. M. & G. .1, 21, 
C. A. ; Eughes v. Chester and Eolyhead Bail. Co. (1861), 3 Pe G. F. & J. 
362, 362, C. A, ; Phillips v. Phillips (1866), L. R. 1 P. & D. 169, 173 ; 
Bell y. Eolthy (1873), L. R. 16 Eq. 178, 189 ; Biver Wear Commissioners 
y. Adamson, supra, at p. 766; Ereme v. Clement (1881)^ 18 Ch. D. 499, 
608 ; Caledonian Bail. Co. v. North British Bail Oo» (1881), 6 App. Cas. 
114, 122 ; Bradlaugh v. Clarke (1883), 8 App. Cas. S64, 372 ; Conway v. 
Wads, [1908] 2 K. B. 844, 853, C. A. " 
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(8) What remedy the Parliament hath resolved and appointed to 
cure the disease (tv ) ; 

(4) The true reason of the remedy {w). 

236. The great difficulty in all cases is in applying these rules 
to the particular case (x). A reasonable construction should, if 
possible (a), prevail, and it must not be assumed that Parliament 
foresees every result which may accrue from the use of a particular 
word (b) ; yet effect must be given to every part of the statute (c), 
even if the consequence be a hardship upon individuals (d), 

237. The canons of construction to be imposed with regard, to 
statutes do not, in effect, differ from those applicable to all 
documents ((?). 

(ii.) Parts of Statute which may he Considercih 

238. It is convenient to consider for purposes of interpretation 
the following matters, namely : — 

(1) The words employed ; 

• (2) The words as collocated in an ertacting section ; 

(3) Enacting sections as making up a whole statute; 

(4) The whole statute, including the non-enacting constituent 
parts, which, according to the rules before laid down (/'), may be 
referred to for the purpose of ascertaining the scope and meaning ; 


{w) Pardo v. iSingham (1869), 4 CIi. App. 735, 740; Freme v. Clement 
(1881), 18 Ch. D, 499, 508 ; Mersey Steel and Iron Co. v. Xaylor (1882), 9 
Q. B. D. 648, 660, (J. A. ; Lion Insurance Association v. Tucker (1883), 12 
Q.B.D. 176, 186, C. A.; The D unelm F. D. 164, 171, (X A. ; Eeigate 

Kural Distnet Council v. Sutto^f District [Voter Co. (1908), 99 L. T. 1(58. 

{x)^ Allgood V. Blake (1872), L. U. 8 Kxcli. 160, per Btackbukn, J., afc 
p. 163 A good example ol this is seen iii Tuff v. Guild of Drapers of 
London City, [1913J 1 K. B. 40, C. A. 

{a) Hawes v. Paveley (1876), 1 C. P. D. 418, C. A., per Jessel, M.R., at 
p. 419; Uigham' V. Wright (1877), 2 C. P. D. 397, per Grove. J., at 
p. 401 ; Buther v. Harris (1876), 1 Ex. D. 97, per Grove, J., at p. 100 ; 
Williams v. Evans (1876), 1 Ex. D. 277, per Grove, J., at pp. 281, 282, 
and per Field, J., at p. 284. 

(6) Nairn v. St. Andrews University, [1909] A. C. 147, per Lord Lore- 
BURN, L.C., at p. 161 ; SCO King v. Burrell (1840), 12 Ad. El. 460, 
468; B. V. WeM Biding of Yorkshire Justices (1841), 1 Q. B. 325, 329; 

B. V. Skeen (1859), Bell, C. C. 97, 116; Boon v, Howard (1874), L. R. 9 

C. P. 277, 308 ; B. v. Oxford (Bishop) (1879), 4 q. B. D. 245, 261 ; Card v. 

London Sewers Commissioners (1885), 28 Ch. D. 486, 511, C. A.; Metro- 
politan Water Board v. London, Brighton and South Coast Bailway, [1910] 
2 K. B. 890, 895, C. A. ^ 

(c) *' Obscurity of expression and difficulty of construction arc not 
^fficiont grounds for rejecting provisions iu Aot^ of Parliament” (Inland 
Bevenue Commissioners v. Joicey (No. 1), [19131 1 K. B. 445, C. A., jwr 
Farwell, L..;., at p. 452). 

(d) A verbis leais non recedendum (EdrieVs Qase (1603), 5 Co. Rep, 
118 a; Borke v. Errington (1859), 7 H. L. Cas. 617, 630) ; Monck v. Hilton 
(1877), 2 Ex. D. 268, per Cleasby, B., at p, 275. 

(e) Lampluyh v/Norton (1889), 22 Q. B. D. 452, C. A., per Bowen, L.J., 
at p. 459; Grep v. Pearson (1857), 6 H. L. Ou.s. 61, 106; approved 
m Caledonian Bail. Co. v. North British Bail. Co. (1881), 6 App. Cas. 114, 
131 ; Butler and Baker's Case (1591). 3 Co. Rop. 25 a. 27 b ; Curtis v. Storin 
(1889), 22 Q. B. D, 513, 517, C. A. ; Hawke v. Dunn, [1897] 1 Q. B. 679, 586. 

(/) bee p. 132, ante. 
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and, having thus examined a statute as a self-contained entity, to 
point out what recourse has been had to external matters when' 
interpretation from within has failed. 

239 . Words are primarily to be construed in their popular 
sense (/;), and as they would have been understood the day after 
the statute was passed (/t), unless such construction would lead to 
manifest and gross absurdity (t). 

- Terms of art, however, must be taken in their technical or legal 
sense (k), especially in a penal enactment (Z), although the result of 
this may be that, in statutes applying to the whole of the United 
Kingdom, words used in different senses in different parts of it may 
have to be construed in a sense peculiar to one part (w).^ 

When a word is capable of being construed either in its popular 
sense or as a word of art, it is for those who assert that it is 
used in a technical, and not in a popular, sense to establish 
the fact (n). 


(g) H. V. Income Tax Commnsioners (1888), 22 Q. B. D. 296, C. A.,pe^ 
L.J., at p. 309, affirmed, sub nom. Income Tax Special Purposes 
Commissioners v. Peniself [1891] A. C. 631, 645 ; P. v. liamsgate 
\}'fhltabil((nls) (1827), OB. & C. 712, 716; A.^O. v. Bailey (1847), 1 Exch. 
‘JSr, 292 ; Grenfell v. Inland Pevenue Commissioners {ISIQ), 1 Ex. D.242, 
248.; Cargo ex Schiller (1877), 2 P. D. 145, 161, C. A. ; Pharmaceutical 
Society \ . London and Provincial Supply Association (1880), 5 App. Cas. 
857, 802 ; Gordon v. Jennings (1882), 9‘Q. B. D. 45, 46 ; A.-Q. of Ontario 
V. Mercer 8 App. Cas. 767, 778, P. C. ; Wandsworth Board of Works 

V. United Telephone Co. (1884), 13 Q. B. 1). 904, 920, (^. A. 

ih) Sharpe y.Wahefield (1888), 22 Q. B. D. 239, 241, 242, C. A., affirmed. 

1 1891] A. C. 173 ; (Pllins v. Welch (1879), 5 C. P. 1). 27, C. A. ; Glasgow 
(lord Provost and Magistrates) v. fVne* (1888), 13 App. Caa. 667; 
North British Pailway v. Budhill Coal and Sandstone Co., [1910] A. C. 
116, 127. 

{i) Clerical, ]\fedi cal, and General Life Assurance Society v. Carter (1889), 
22 Q. B. D. 444, 448, A. ; Grey v. Pearson (1857), 6 II. L. Caa. 61, 106 ; 
** Fanny M. CarvilV' {Owners) v. '*PertC' (Owners’),' The ** Fanny M. 
CarvilV' (1875), 13 Ap]). Cas. 455, n., P. C. ; Wear Commissioners v. 
Adamson (1876), 1 Q. B. D. 546, 549, C. A. ; Stone v. Yeovil Corporation 
(1876), 2 C. P. I). 99, 112, C. A. ; Pe Levy, Fx parte Walton (1881), 17 
D. 746, 756, C. A. ; Plumsiead Board of Works v. Spademan (1884), 
13 Q. B. D. 878, 887, ('. A. ; P. v. Clarence (1888), 22 Q. B. I). 23, 65, 
0. C. R. ; Hornsey Local Board v. Monarch Investment Build'mg Society 
(1889), 24 Q. B. D. 1, 5, 9, C. A. ; The Duke of Buccleuch (1889), 15 P. D. 
86, C. A. • 

(k) Income Tax Special Purposes Commissioners v. Pemsel, supra, 
per Lord Macnaoiiten, at pp. 678, 579; Burton v. Peevell (1847), 
16 M. & W. 307, 309 ; Williams v. Lear (1872), L. R. 7 Q. B. 285 ; Laird 
V. Briggs (1881), 19 Cli. D. 22, 34, C. A. ; P. v. Slator (1881), 8 Q. B. D. 
267, 272 ; Mason v. Bolton's Library, TAd., [1913] 1 K. B. 83, 90, C. A. 

(l) Stephensoyi v. Biggin son (1852), 3 II. L. Cas. 638. 

(m) Income Tax Special Purposes Commissioners v. Pemsel, supra, at 
p. 580 : thoii/jli, in the iihaence of reason to the contrary, interpretation 
in both countries should be the same (North British Pailway v. Budhill 
Coal and Sandstone Co., supra, at p. 135); and see title Mines, 
Minerals, and Quarries, Vol. XX., pp. 502 et seq. 

(n) Mansell t. B. (1857), 8 E. & B. 64, 73, 109 ; Sharp v. Dawes (1876), 
2 Q. B. D. 26, 29, C. A. ; Nvtky. Tamplin (1881), 8 Q. B. D. 247, 253, 
tJ. A. ; Western Suburban and Notting Hill Permanent Benefit Building 
Society v. 3Inrtin (1886), 17 Q. B. D. 609, 614, C. A. ; Inland Pevenue 
Commissioners v. Gribblc, [1913] 3 K. B. 212, C. A. 
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240 . It is genet-ally necessary in determining the sense of a 
particular word to have regard to the sentence or section in which 
it is contained (o). If the sense can be so determined, then recourse 
need not be had to its use in other sections of the statute (p) or in 
other statutes (q), 

241 . As a general rule a word is to be considered as used 
throughout a statute in the same sense (r). It may happen, how- 
ever, that the same word is used in diflerent senses in the same 
section (s), and, a fortiori, in different sections of the same 
statute (4 

242 . Where in the same statute, and in relation to the sapie 
subject-matter, different words are used, primd facie the alteration 
has been made intentionally (a). 

243 . As a word* is primarily to be construed in its literal and 
popular sense, so an enacting section is to be understood according 
to the ordinary meaning of the words composing it (?>). The only 
exceptions to this rule are whore some other section in the statute 
|hows that the ordinary meaning is to be enlarged (c) or cut 

{<)) Pofine {luiii) V. Wainman (1845), 14 M. &s W- 859, 872. It 
oitou be easy to interpret a word by ihiding out from the context whint,it' 
does not mean {A.-G. v. *V/7/m(1803),2 II. C. 431, Pollock, C.B»,'at 
p. 515). 

{‘P) ISpcnccr v. Mdropolilan Board of Worls (1882), 22 Cli. D. 142, 
162, C. A. 

(g) Macbeth tb Co. v. Chiskii, [1010 j A. C. 220, 223. On the wliolo it 
is true, however, to say that the meaning of paiticular words in Acts of 
Parliament, as in other iiiHtrumeiits, is to be found not so mueli in a strict 
etymological propriety ot language, nor even in popular use, as in tlie 
Hubjoct or occasion on which tUcy ^re used, and the object that is intended 
to be attained; see li. v. Ball (1822), 1 B. & (J. 123, per Abbott, C.J., 
at p. 136; Oraluim v. Ewart (1856), 1 H. & N. 550, 563, Kx. Ch. ; liein 
v. Lan>' (1867), L. 11. 2 Q. B. 144, 150, If 1 : Edinburgh Street Tramways Co. 
V. Torbain (1877), 3 App. Cas. 58, 68 ; The Dmiehn (1884), 9 P. D. 164, 
171, C. A. Thut3,’“ bicycle” has for purpo.ses of the Highway Act, 1835 
(5 & 6 Will. 4, c. 50), s. 78, been lield to bo a carriage [Taglor v. Goodwin 
(1879), 4 Q. B. D. 228) ; see also titles HiGirwAYS, Streets, and Bridges, 
Vol. XVI.,p. 64,note(d) ; Street and Aerial Traffic, pp. 277, note (d), 
335, 2 >ost. 

(r) lie National Savings Bnnh Association (1866), 1 Ch. App. 547, 650 ; 
and see lie Holborn Un<on, M. v. Boor Law Commissioners (1838), 6 Ad. 
& El. 66, 68. 

(s) Doea.Angell v. Angoil (1846), 9 Q. B. 328, 356 ; U. v. Allen (1872), 
L. R. 1 C. C. R. 367, 373, 374 ; Be Smith, Green v. Smith (1883), 24 Ch. D. 
672, 678. 

(t) Even an interpretation clause (as to which see, turther, p. 131, ante) 
does no more tlian say that the words interpreted shall have a particular 
meaning, unless there bo something repugnant in the context {3£cux v. 
Jacobs (1876), L. R. 7 H. L. 481, 2 >er Lord Selborne, at p. 493). 

(«-) Brighton Guardians v. Strand Union Guardians, [1891] 2 Q. B. 156, 
C. A., per Lord Esher, M.R., at p. 167. A similar rule is applicable 
where two statutes dealing with the same suliject-matter use different 
language {Dickenson v. Fletcher (1873), L. R. 9 C. P. 1, 8); but see p. 139, 
post. 

{h) Qye v. Fulton (1813), 4 Taunt. 876 ; Turner v. Shefield and Bother- 
harn Bail. Co. (1842), 10 M. & W. 426, 430, 434 ; Re Gorham v. Exeter 
{Bishop), Ex parte Exeter {Bishop) (1850), 10 C. B. 102. 

(c) St. Betefs, York {Dean and Chapter) v. Middlehurgh (1827), 2 Y. & 
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down (d)f or where its literal construction would be repugnant to 
the general purview (>*)• 1^'or the primary meaning is not always* 
8- the parliamentary meaning, and any construction which leads to 
absurd results or produces injustice should if possible be avoided (J ). 

244. When a rule or enactment is capable of more than one 
interpretation, and no light is to be derived from the rules appli- 
cable to the construction of it a 'priori, the consequences of alter- 
native interpretations must be regarded (g). 

245. Notwithstanding that each section of a statute is to be 
regarded as a substantive enactment (h), the statute must be read 
and construed as a whole (/), though one section may bear a wider, 
another a more limited, meaning (A). Kules made under a statute 
which are to be observed as if they were enacted in the statute 
may also be considered for the purpose of consti^uing it (1). 

246. Where two co-ordinate sections are apparently inconsistent 
an effort must be made to reconcile them (m). If this is impossible 
the later will generally override the earlier {n ) ; but a particular 
enactment, wherever found, must be construed strictly as againsj 
a general provision (o). 

J. 196; Be SL Pancras {Parish), B. v. Poor Law Commissioiiers (1837), 6 
Ad. & Kl. 1, per Coleridge, J., at pp. 7, 8. luterpretation clauses fre- 
quently extend the natural meaning ; thus, “ new street ” may include 
old highways {Bobinson v. Barton-Kcdes Local Board (1883), 8 App. Cas. 798). 

(d) See Atkinson v. J’cW (1816), 5 M. & S. 240 ; Be 8t. Pancras {Parish), 
B, V. Poor Law Commissioners, supra, per Coleridge, J., at pp. 7, 8 ; 
Hawkins v. Galhercole (1855), ODe G. M. & G. 1, 23, C. A. ; Be Watson, Ex 
parte Johnston, Johnston v. Watson, [1893] 1 Q. Jb 21, C. A. 

{e) Be 8t, Pancras {Parish), B, v. Poor law Commissioners, supra, per 
Coleridge, J., at pp. 7, 8; Caledonian *BaiL Co, v. yorth British Bail. Co, 
(1881), 6 App. Cas. Hi, per Lord Selborne, L.C., at p. 122. See, too, 2 
Co, lust. 380 ; Doe d. yethereotc v. Bartle (1822), 5 B. & Aid. 492, 501 ; 
Warhurton v. Loveland d. Iric (18*28), 1 Hud. & B. 623, 648, Ex. Ch. ; 
Giles V. Grover (1832), 1 Cl. & Fin. 72, 184, ILL. ; -Simpsony. Unwin 
(1832), 3 B. & Ad. 134 ; East and India Dock Co. v. Hill (1882), 22 
Ch. 1). 14, 23, C. A. ; affirmed (1884), 9 App. Cas. 448, 453 ; Gowan v. 
Wright (1886), 18Q.B.D.201, C. A.; Bailton v. Wood (1890), 15 App. Cas. 
363, P.C. 

if) Waugh v. Middleton (1853), 8 Excli. 352, 3.5G ; Hibernian Mine Co. 
V. Take (1858), 8 I. C. L. R. 321 ; Simpson v. Smith (1870), L. R. 6 C. P. 
87 ; followed in Plumstead Board of Works v. S packman (1884), 13 Q. B. 1). 
878, C. A. ; B. V. Tonbridge Overseers (1884), lil Q. B. D. 339, 342, C. A. 

{g) The B. L. Alston (1882), 8 P. D. 5, C. A., per Brett, L..1., at p. 9 ; 
Brunton v. New South Wales Commissioners of Stamps (1913), 82 L. J. (p. c.) 

139, 146. 

{h) Interpretation Act, 1889 (52 Sc 53 Viet. c. 63), s. 8. 

(i) Wynne v. Grigith (1825), 3 Bing. 179, 196 ; Doe d. Bywater v. 
Brandling (1828), 7 B. & C. 643, 660 ; Bein v. Lane (1867), L. R. 2 Q. B. 

140, 151; Colguhoun v. Brooks (1889), 14 App. Cas. 493, 506; Inland 

Bevenue Commissioners v. Herbert, [1913] A. C. .326, 332. , 

(A) Short V. Hubbard (1824), 2 Bing. 349, 355; Prelly v. Solly (1859), 
26Beav. 606, 610. b , , j \ 

{1) Be Wier, Ex parte Wier (1871), 6 Ch. App. 875, 879; WaikirisY, 
Naval Colliery Co. (1897), Ltd,, [1911] 2 K. B. 162, 185, C. A. 

(m) Ebbs V. Boulnois (1875), 10 Ch. App. 479, 484. 

(n) Wood V. Biley (1867), L. R. 3 C. P. 26. 

( 0 ) Churchill v. Crease (1828), 5 Bing. 177, 180; De Winion v. Brecor^ 
Corporation (1859), 26 Bcav. 533, 543 ; Pretty v. Solly, supra. 
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24 * 7 . Among the parts of a statute which must be considered in 
•arriving at its true meaning are the sections or parts of sections 
known as provisoes, exceptions, and saving clauses. 

A proviso excepts out of a previous sec Lion, or out of the earlier 
part of the section which contains it, ./ ■ nothing which but for it 
would have been within the enacting part(p). It is generally 
something engrafted and dependent on a main enactment (q), and 
when the enactment is repealed the proviso falls with it (r). 

An enacting power cannot in general ho implied from the 
language of a proviso (s), and provisoes are frequently inserted in 
statutes not to impose liability, but to allay fears (t). The substance, 
and not the form, must, however, be looked at, and that which is ‘in 
form a proviso may in substance be a fresh enactment, adding to 
and not merely qui^lifying that which goes before (a), 

248 . While a proviso follows the enacting part of a section, and 
is in a way independent of it, an exception is part of it. Hence 
where there is an exception co-extensive with, and therefore repug- 
nant to, the enactment, it must be ignored for contrariety (6). A 
proviso in similar circumstances might, so far as relates to cases 
falling within it, repeal a foregoing enactment (c). 

249 . Exceptions and reservations are strictly construed, and 
affirmative rights cannot be based upon them unless by necessary 
implication (d). 

Special provisions as to particular properties following on general 


(р) Mullins V. Surrey {Treasurer) (1880), 6 Q. B. D. 170, 173 ; Dmican v. 
Dixon (1890), 44 Oli. D. 211, 215 ; Local Government Board v. South Stone- 
ham Union, [1009] A. C. 57, 63. 

{q) B. V. Taunton St J ameu {Inhaliianis) (1829), 9 B. & C. 831, 836; 
Ex parte Partington (1844), 6 Q. 649, 653 ; It. v. Dibdin, [1910] P. 57, 
125, C A, ; affirmed, sub nom. Thompson v. Bibdin, [1912] A. C. 533. 

(r) Jlorsnail v. Bruce (1873), L. R. 8 C. P. 378, 385. For an instance ta 
the contrary, see Stamp Act (stat. (1853) 16 & 17 Viet. c. 59), s. 19, and 
the note thereon in Chalmers, Bills of Exchange, 7th ed., p. 371. In old 
statutes the words “provided that,” instead of introducing a proviso, were 
sometimes used as equivalent to “it is hereby provided that.” 

(s) Arnold v. Gravesend Corporation (1856), 2 K. & J. 574, 591 ; West 
Derby Union 'v. Metropolitan Life Assurance Society, [1897] A. C. 647, 657. 

{t) “Not to impose liability upon those who were not apprehensive ” 
{West Derby Union v. Metropolitan Life Assurance Society, supra, per Lord 
HiSRSCimLL, at p. 650) ; and see p. 185, post. 

(а) Ehondda Urban Council v. Taff Vale Bailway, [1909] A. C. 253, 
258. 

(б) Clelland v. Ker (1843), 6 I. Eq. K. 35; affirmed on appeal, Driiiy, 
temp. Sug. 227. 

(с) A.-G. V. Chelsea Watemorks Co. (1731), Fitz-U. 195 ; Wood v. Biley 
(1867), L. R. 3 C. P. 26. The distinction was also drawn in pleading that a 
declaration or information must allege tliat the particular case was not 
withiu an exception, wliile a jjroviso was matter lor defence {B. v. Jarvis 
(1757), 1 East, 643, n.,per Lord Mansfield, C.J., at p. 647, n., cited in B. 
y. James, [1902] 1 K. B. 540, 544, C. C. R., and-in B. v. Audley, [1907] 1 
K.B.383.385,C.C.R.; Thibaultv. Gibson {mS), 12 M. & VV. 88, 94, 95). 

(ct) Lord Advocate for Scotland v. Hamilton (1852), 1 Macq. 46, 52, H. L. 
(where the Crown, being owner of the bed of a river, was held disentitled 
to coinpensation provided for landowners who claimed liglits in it) ; Sowerhy 
V. Smith (1874), L. R. 9 P. 524, Ex. Ch. ; Deimishire {Duke) v. O'Connor 
(1890), 24 Q. B. D. 408, 485. C. A.; Woolcomhers, Ltd. v. Bradford 
Corporation (1900), 70 J. P. 434. 
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Statutes. 


Sect, 3. provisions contained in the same or an incorporated statute are to 
Common be regarded as exceptions out of the general provisions (^’)* 4 

Law Rules. An exception out of the provisions of a general statute maj be 
ground whence an intention may be imj^lied to repeal a statutory 
provision which would, if not repealed, have excepted the i)articular 
matter expressly excepted (f). 

Saving 250. Saving clauses may be inserted where one statute is 

clauses. repealed and re-enacted by another, the scope and purport of both 
Remaining the same. Their effect is that portions of the repealed 
statute remain in force as if the second statute had not been passed ; 
and, unlike exceptions from an enacting clause, they are liberally 
construed (f/). 

A saving clause repugnant to the body of a statute is void (h). 

It can only preserve things which were i?i essa at the time of its 
enactment (i), and therefore cannot affect transactions which were 
complete at the date of the rejiealing statute (/tj. 

A saving clause in a general statute will cease to operate if it is 
inconsistent with the operation of a subsequent special statute (1). 

The insertion of words in a statute protecting or excepting 
certain persons does not necessarily by implication exclude other® 
Many things find their way into saving clauses ex ahnndanti caiitela 
and upon the insistence of particular bodies of persons (m). 

(iii.) Other Statutes. 

Statutes in 251 . All statutes made in pari materia ^ or incorporated by 
pari mate rid. express provision (n), should be regarded as a whole for purposes of 


(e) Taj/lor v. Oldham (Jorporation (1870), 4 Ch. ! >. 395, per Jessel, M.R., 
at p. 410; compare A.M. v. 7^m’/inm*(1818), 5 Price, 425. AVhere two 
Acts passed within three wrecks of each otlior contained two inconsistent 
clauses, the court treated the latter as an exception out of the provisions of 
the former; see J I tinier v. yoelcokh (1850), 1 Mac. tc (1. 640. 

i f) Seei?c Williams, Jones v. Williams (1887), 36 ( 3i. D. 573, where it was 
heJd that the Trustee Saviiiji^s Ranks Act, 1803 (26 & 27 Viet. c. 87), s. 14, 
giving a bank priority in the distribution of tiie asaois of an insolvent 
actuary, has been repealed by the Bankruptcy Act, 1883 (46 47 Viet, 

c. 52), 8. 40, because that expiessly re.serves and excepts rights arising 
out of the Friendly Societies Act, 1875 (38 & 39 Viet. c. GO), and stat. 
(1865) 28 & 29 Viet. c. 86, commonly called BoviU’s Act (both repealed 
and rc-eii acted). 

(g) R. V. West Biding of Yorkshire Justices (1876), 1 Q. B. D. 220; 
Barnes Kddleston (1870), 1 Ex. D. 102, (\ A. (both decisions affirming 
tlio validity of acts done under statutes repealed by the Public Health Act, 
1875 (38 & soviet, c. 55) ). As to savings implied in a repeal section, sec 
p. 198, post. As to saving clauses in respect of theOown in the Metropolis 
Management Acts (see title Metropolis, Vol. XX., p. 459, note (c) ), see 
ibid., p. 463. For forms of saving clauses, see ICncyciopiedia of Forms 
and Precedents, Vol. IX., pp. 244, 245. 

(h) Altmi Woods Case (1600), 1 Co. Rep. 40 b, 47 a, 52 b. 

{%) Ibid. ; Arnold v. Gravesend Corporation (1850), 2 K. & .T. 574, 591 ; 
B. V. Pirehill NoiiU Justices (1884), 14 Q. B. D. 13, 19, C. A. 

(Jc) Butcher v. Henderson (1868), L. E. 3 Q. B. 335. 

(Z) Yarmouth Corporation v. Simmons (1878), 10 Ch. D. 518. 

(m) McLaughlin v. Wesigarih (1906), 75 L. J. (p. c.) 117, per Lord 
IL\lsbury, L.C., at p. 118 ; Smyth v. B., [1898] A. C. 782, P. C. 
l(n) Suc’i as the various Factory Acts, Shipping Acts, and Sale of Food 
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construction (o). It is difficult to define mth precision what con- sect. 3. 
•stitutes being in pari 7 naterid{p)y but series of statutes dealing with Condon 
a particular subject, such as the Bankruptcy Acts, the poor laws, the Lav^ules. 
game laws, and so forth, are naturally regarded as making each so 
many separate systems; and the Short Titles Act, 1896(</), has 
grouped many such systems under collective titles. An explanatory 
or declaratory Act is naturally confined to the same subject-matter 
as that which it explains (r). 

• 

252 . It may be presumed that in statutes in pari materid similar rrincipies of 
language is to be similarly interpreted («). though change of language 

is not conclusive that change of interpretation is intended (<), more 
particularly having regard to the frequency of slovenly draftsman- 
ship (u). Moreover, a later statute may be intended to enlarge 
and not merely to Explain or consolidate {h). 

253 . The comparison of a statute with those in pari materia 
affords a useful aid in resolving doubts in the following cases, 
namely : — 

• (1) When the question is how far, if at all, an earlier statute has 
l^een repealed by a later ; 

(2) When difficulties arise out of apparently conflicting language 
in statutes concurrently in operation; 

(8) When words are susceptible of divers constructions, one of 
whicli may be recommended and others repelled by considerations 
derived from the policy of the law as declared in other statutes . 
dealing with the same subject (c). 


(o) Canadian Southern Ilait. C$. v. International Bridge Co. (1883), 8 
App (’as. 723, 727 ; A.-G. v. LeieeMer Corporation, [1910] 2 (Jli. 359, 3(i9; 
see It. y. Lo.rd(de (1758), 1 Jlurr. 4i5, 447 ; It. v. Palmer (1784), 1 
l.eacli, 352, 355 ; It. v. Mason (1788), 2;Term Uep. 581, 58G ; Ite Copeland, 
E.C pajte Copeland (1852), 2 l)e C. M. & G. 014, 920. C. A. ; MCVilliam 
V. Adams {IS52), 1 Macq. 120, 141, H.L. As to the Lands Clauses Acts, and 
their ccnstriiction, see title Compulsory Purchase of Land and Compen- 
sation, Vol. VI., pp. 12, 14 et seq. ; and see title Railways and Canals, 
Vol. XXIII., p. 707. 

ip) Such (iirticulties are apparent in cases lilte Davis v. Edmonson (1803), 
3 Bos. A P. 382, Ex. Ch. ; Itedpath v. Allan, The ** Hibernian^' (1872), 
].. R. 4 P. C. 611, 518; see Knill v. Towsc (1889), 24 Q. B. 1). 180, per 
Matfiew. ,T., at p. 195. 

iq) 59 00 Viet. c. 14 ; %cc p. 203, post. 

(r) A.-G. V. Morgan, [1891] 1 Ch. 432, 402, C. A. 

(.<?) Bicicenson v. Fleieher (1873), L. R. 9 P. 1, 8 ; Ite Foster v. Great 
IVeMeiu Bail. Co. (1882), 8 Q. B. D. 515, .522, C. A. ; Barloiv v. Teal (188.5), 
1 5 Q. B. D. 403, 405 ; and see Caiterall v. Sweetman (1845), 9 .Tiir. 951, 954. 

(<) It. V. East Teignniouth [Inhabitants) (1830), 1 B. & Ad. 244, 249; 
Hadley v. Perks (1806), L. R. 1 Q. B. 444, 457; Be Wright, Ex parte 
Arriold ( 1876), 3 Ch. D. 70. 78, C. A. ; Tjawless v. Sullivan (1881), 0 App. Cas. 
373. 383, P. C. 

(a) B. y. Butlle (1870), L. R. 1 0. C. R. 248, 251 ; Spencer v. Metro- 
politan Board of M'orks (1882), 22 Ch. D. 142, 101, C. A.; Nottage v. 
Jackson (1883), 11 Q. B. D. 027, 630, 031, C. A. 

[h) B. y. Bulhek (1868), L. R. 1 C. C. R. 116, 117 ; B. v. Price (1871), 
L. R. 6 Q. B. 411, 416 ; Bcr,d v. Nutt (1890), 24 Q. B. D. 669. 672. 

(o) Bradlaugh y. Clarke (1883), 8 App. Cas. 354, 368, 373 ; compare Be 
Perrin (1842), 2 Dr. & War. 147, 150, 161 ; B. v. Hopkins, [1893] 1 Q. B. 
621 ; Smeed, Dean Co. v. Port of London Authority, [1913] 1 K. B. 226, 
C. A., per Buckley, L. J., a| p. 232. 
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254. Apart from a clause of reference, the earlier of two statutes 
m pari materid cannot, strictly speaking, be construed by what is * 
enacted in the later one (d). Regard may be had, however, to a 
repealed statute in pari niaterid where difficulties of construction 
arise (c*) ; and where a statute incorporates a section of an earlier 
statute and directs it to apply as if certain words were omitted 
therefrom, the incorporated section is not to be construed as if the 
deleted words had never existed therein (/). 

255. Sections of an earlier statute may be incorporated into a 
later one by an express provision contained in the former (g). 

A statute containing a general clause of reference to statutes in 
pari materid incorporates the general powers and provisions of the 
latter, but not special provisions, such as a right of appeal (Z^); 
a fortmif the powers conferred by a principal Act are read into an 
amending Act (i). A single section of an earlier statute incorporated 
with a later statute may lay all the other sections of the earlier 
statute open as a field of interpretation of that section, although 
they are not incorporated (k)^ 

256. When a statute repeals earlier statutes upon the same 
subject, the repealed statutes cannot be resorted to for the purpose 
of bringing within the purview of the new statute anything omitted 
therefrom (Z). 

257. Express reference to a particular statute may by necessary 
inference exclude from consideration statutes in paii materid {m). 

Statutes in pari materid must generally be carefully distinguished 
from those alio intuitUf to which the foregoing rules do not apply (n). 

(d) Ee Bolton Estates Act (26 & 27 Viet. c. vi.) (1002), 72 L. J. (cn.) 65 
(reversed, without affecting this point, sub nom. Ee Bolton Estates^ Eussell 
V. Meyrick, [1903] 2 Ch. 461, C. A.), following Macassey v. Thompson , 
Macasisep v. llusion (1902), 36 I. L. T. 162, H. L. ; compare Casanova v. 
i?.. The **Eicardo SchmidV^ (1866), L. R. 1 P. C. 268,. 277. It is other- 
wise where there is a elau.se oireferonco {Charing Cross 'ElectricAty Supply 
Co. V. London Hydraulic Bower Co., [1913] W. N. 230). 

(e) E. V. Loxdale (1768), 1 Burr. 446, 447 ; Ee Copeland, Ex parte 
Copeland {]So2), 2 De G. M. & G. 914, 920, C. A. ; A.-G. v. Lamptough 
(1878), 3 Ex. D. 214, 227, C. A. 

(/) Thus, the meaning of “voluntary” in the Customs and Inland Revenue 
Act, 1881 (44 iV 46 Viet. c. 12), s. 38, as amended by Customs and Inland 
Revenue Act, 1880 (62 ^ 63 Viet. c. 7), s. 11, must be considered, although 
for tlie purposes of the Einanee Act, 1894 (57 58 Viet. c. 30), s. 2 (c), it is 

to be excluded {A.AL v. Smyth, [1905] 2 I. R. 553). 

ig) Thus, llie Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), Is 
incorporated into subsequent statutes whhdi involve the compulsory taking 
of land {Ee Wood's Estate, Ex parte Works and Buildings Commissioners 
(1886), 31 Ch. 1). 607, 615, C. A.); see title COMPULSORY Purchase of 
Land and Compensation, Vol. VL, pp. 12, 13. As to what is to bo con- 
sidered a later statute for tin's purpose, see J?c Blills' Estate, Ex parte Works 
and Public Buildings Commisssioners (1886), 34 Cb. D. 24, 30, 37, C. A. 

(A) E. V. Surrey Justices (1788), 2 Term Rep. 604, 510. 

(i) Wigram v. Fryer (1887), 36 Ch. D. 87. 

{k) Portsmouth Corporation y. Smith {l^S5), 10 App. Cas. 364,371 ; com- 
pare Willingale v. Norris, [1909] 1 K. B. 67. 

{1) Shaw v. Euddin (1858), 9 I. C. L. R. 214, 218 ; Bradlaugh v. Clarke 
(1883), 8 App. Cas. 354, 380, 

(m) E. V. Dove (1820), 3 B. & Aid. 696; Lane v. Bennett (1836), 1 
M. & W. 70. 

(n) Knowles & Sons v. Lancashire and Yorkshire Bail. Co. (1889), 14 
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(iv.) Conkmporaneous Circiimstanm. 

• 258. In construing a statute regard may be had to the exact 
state of the law, and generally to all circumstances which can be 
proved by extrinsic evidence to have surrounded Parliament at 
the time it was passed (o) ; for ignorance of the circumstances 
which rendered the passing of a statute necessary cannot be 
imputed to Parliament (p), 

259. In the construction of ancient statutes it is proper also to. 
consider the general state of contemporary public sentiment, and 
in the construction of remedial statutes to consider the evils they 
were proposed to redress (^). For this purpose recourse may, be 
had to annals or histories of the period and to antiquarian 
researches (r). 

260. Light ma/ be thrown on the scope of a statute by looking 
at what Parliament was doing contemporaneously, and at the history 
of the statute («) ; but even when words in a statute are so 
ambiguous that they may be construed in more than one sense, 
regard may not be had to the Bill by. which it was introduced (^), 
ftor to what has been said in Parliament (a) or elsewhere (b). 

App. Cas. 248, 253; Inland Revenue Commissioners v. Forrest (1890), 15 
App. Cas. 334, 353; Re Gerard's (Lord) Settled Estate, [1893] 3 (^.h. 252, 
258, C. A. : Kydd v. Liverpool Watch Committee, [1908] A. C. 327, 330. 
As to codifying and consolidating Acts, see p. 199, post, 

(o) A.-O. V. Fowls (Earl) (1853), Kay, 186, 207. On this principle 
preambles and recitals are resorted to as affording prirnd facie evidence of 
the facts therein stated ; see p. 204, post. See, further, Swanion v. 
GooU (1858), 9 I. 0. L. U. 234 ; Pardo v. Bingham (1869), 4 Ch. App. 735, 
740; River Wear Commissioners v. Adamson (1877), 2 App. Cas. 743, 
763 ; Hunt v. Wimbledon Lo(^l Board (1878), 4 C. P. D. 48, 58, 0. A. ; 
Young (fc Co. v. Ropil Leamington Spa Corporation (ISS3), 8 App. Cas. 517, 
526 ; Philipps v. Rees (1889), 24 Q. B. D. 17, C. A. ; Taff Vale Rail Co. 
V. Paris, [1894] 1 Q. B. 43 (provision inserted in private statute for 
benefit of a particular party) ; Bamc^le v. Clark, [1900] 1 Q. B. 279 
(intention of Parliament) ; Reigate Rural District Council v. Sutton District 
Water Co, (1908), 99 L. T. 168, 170 ; Keaies y. Lewis Merthyr Consdlulated 
Collieries, Ltd., [1911] A, C. 641, 042. 

ip) Beaden v. King (1852), 9 Haro, 499, 522. 

(q) M^William v. Adams (18^2), 1 Macq. 120, 137, H. L. ; Montrose 
Peerage (1853), 1 Macq. 401, per Lord Cranworth, L.C., at p. 406. 

(r) Bead v. Lincoln (Bishop), [1892] A. C. 644, P. C., per Lord 
IIalsburt, L.C., at p. 653. 

(s) Hawkins v. Oathercole (1855), 6 De (4. M. & G. I, 22, C. A. ; Re 
Leavesley, [1891] 2 Ch. 9, (!. A. ; Wigram v. Fryer (1887), 36 Ch. D. 87 
(report of select committee so far as recited in the Act may be referred to). 

(f) Herron v. Raihmines and Eathyar Improvement Commissioners, [1892] 
A. C. 498, per Lord Halsbury, L.C., at p. 501. 

(a) Millar v. Taylor (1769), 4 Burr. 2303, 2332; Shrewsbury (Earl) v. 
Hope (1869), 6 C. B. (n. s.) 1, 213 ; South Eastern Railway v. Railway 
Commissioners and Eastings Corporation (1881), 60 L. J. (q. b.) 201, C. A., 
per Lord Selbornk, L.C., at p. 203, stating that the House of Lords 
regretted that the Court of Appeal in R. v. Oxford ^Bishop) (1879), 4 Q. B. D. 
525, 636, C. A., had allowed the speech of Lord Cairns upon the third 
reading of the Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 86), 
to be read ; Richards v. McBride (1881), 8 Q. B. D. 119, 123 ; R. v. West 
Riding of Yorkshire County Council, [1906] 2 K. B. 676, 700, C. A. ; B. v. 
Board 0 / Edaenfton, [1909] 2 K. B. 1045, 1057, 1072. 

(b) Martin v. Hemming (1864), 18 Jur. 1002 (report of commissioners) ; 
Ewart y. Williams (1864), 3 Drew. 21, 24 (intention expressed by Charity 
Commissioners before introducing a Bill). 
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Statutes. 


Sect. 3. 261. A statute which has received the sanction of Parliament 

Common cannot be impeached for informalities preceding its enactment,’ 
Law Rules, even if its passing has been procured by fraud (c). Parliament 
— r. . alone can provide a remedy (d), and it is immaterial that persons 
in whose rights are affected thereby have not received notice of the 

statute. Bill introducing it, and that the Standing Orders of either or both 
Houses have not been complied with (e). 

Public policy., 262. In the construction of a statute the policy which dictated 
the statute may be taken into account (/), but not public policy in 
general, and the danger of taking account of public policy has 
been frequently pointed out (//). 

(v.) Previously Accepted Inter pTetaiion. 

263. It is to be assumed that Parliament knows the law (A), 
even in technical matters (t). Where, therefore, words and ex- 
pressions in a statute are plainly taken from earlier statutes hi 
pari matend which have received judicial interpretation, it must be 
assumed that Parliament was aware of such interpretation, and 
intended it to be followed in later enactments (/c), even, apparent!}’*, 


Words and 
phrases 
previousl}' 
interpreted. 


(c) Edinburgh Bail. Co. v. IPauc/iope (1842), 8 Cl. & Fin. 710, 720, H. L. ; 
Stead V. Carey (1845), 1 C. JU. 496; Waterford, Wexford, WieJehw and 
Dublin Bail. Co. v. Logan (1850), 14 Q. B. 672,680; Lee y. Bude and 
Torringion Junction Bail. Co. {iSll), L. K. 6 C. P. 676,682; Labrador 
Co. V. B., [1893] A. C. 104, 125, P. C. 

(d) Lee v. Bade ami Torrington Junction Bail. Co., supra, at p. 582. 

{e) Edinburgh Bail. Co. v. Wauchope, supra. This was not always so 
{Bonham's Case (1610), 8 Co. Rep. 114 a, 118 a; London (City) v. Wood 
(1701), 12 Mod. Rep. 669, 687). , < 

(/) nine V. Beynolds (1840), 2 Scott (n. r.), 394, 419, by Serjeant Stephex 
arguendo; and see B. v. Hall (1822), 2 Dow. &; Ry. (k. b.) 241, per 
Abbott, C.J., at p. 246. ^ 

(g) Egerton v. Brownloiv (Earl) (1853), 4 H. L. Cas. 1, Parke, B., 
at p. 123 ; Munichml Building Society v. Kent (1884)’, *9 App. Cas. 2G0, 
273; Be Mirams, [1891] 1 Q. B. 694, 695; Mogul Steamship Co. v. 
McGregor, Oow Co., [1892] A, C. 25, 45 ; Janson v. Brief ontein Con- 
solidated Mines, Ltd., [1902] A. C. 484, 500, 507. 

(h) B. V. Watford (Inhabitants) (1846), 9 Q. B. 620, per Lord Denmax, 

C. J., at p. 635 ; Young (& Co. v. Boyal Leamington Spa Corporation (1883), 
8 App. Cas. 517, 526 ; Ex parte Kent County Council and Dover Council, 
Ex parte Kent County Council and Sandwich Council, [1891] 1 Q. B. 725, 
C. A. _ t 

(C Such as tlie rules and practice in bankruptcy [KellocWs Case, Be Xeres 
Wine Shipping Co., Ex parte Alliance Bank (1868), 3 Ch. App. 769, 781), 
or liquidation of companies (Be Demerara Bubher Co., Lid., [1913] 1 Ch. 
331, per SwiNFEN Eadt, J., at p. 335). 

(k) Mansell v. B. (1867), 8 E. & B. 54, 73 ; Cope v. Doherty (1868), 2 
De G. & J. 614, 624, 625, C. A. ; Mersey Docks and Harbour Board y. 
Cameron, Alersey Docks and Harbour Board v. Jones (1865), 11 H. L. Cas. 
443, 480; Mulcahy v. B^ (1868), L. R. 3 H. L. 306, 319; Be Cathcart, 
Ex parte Campbell (1870), 5 Ch. App. 703, 706 ; Greaves v. Tofield (1880), 
14 Ch. D. 563, 571, C, A. ; Barlow y. Teal (1885), 16 Q. B. D. 403, 40.5 ; 
Ex parte Kent County Council and Dover Council, Ex parte Kent County 
Council and Sandwich Council, supra, at p. 728 ; Dyke v. Gower, 
[1802] 1 Q. B. 220,225; Jay y. Johnstone, [1893] 1 Q.B. 25, 28; Ilardiny 
Y. Queensland Stamps Commissioners, [1898] A. C. 769, 774, P. C. ; 
North British Bailway v. Budhill Coal and Sandstone Co., [1910] A. C. 116, 
127. 
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though the court had been forced to do violence to the primary 
meaning and grammatical construction of words (/). This rule is 
especially applicable in the case of consolidating Acts (w). 

While knowledge of the law as defined by statute, and as 
interpreted by the courts, may be attributed to Parliament, it 
must not be taken to have knowledge of the habitual neglect of 
duty by those upon whom statutory duties are thrown (n), 

264. Where legislation, supervening on a practice which has 
grown up and become generally recognised, repeats words on which 
the practice was founded, it may be inferred that Parliament 
intends those words to be understood in their previously acceplfed 
meaning (o). 

265. Where expressions of larger meaning are used in an 
amending statute than in the principal Act, it must be taken that 
they are used intentionally (p). Where, however, a statute of 
limited operation is repealed by one which re-enacts its provisions 
in an amended form, it need not be presumed that its operation 
lyas to be extended to classes of pertons hitherto not subject to 
them iq). 

If the words of a later statute differ from those of an earlier 
statute, the court, in construing the later statute, is not bound by a 
decision under the earlier one, even though it relates to the same 
subject-matter (r). 

266. An interpretation which has long been acted on will not bo 
disregarded by a court of law (.s^) ; nor will a construction long 
acquiesced in be lightly overruled by a court of review (i). 


(/) WaterforeVs {Earl) Claim (1832), 6 Cl. & Fiu. 133, Lord 
CoTTLVdAM, L.C., at p. 172. 

(m) Jlitchell v. Simpson (1890), 25 Q.*B. D. 183, 190, C. A. ; Be Biidgett, 
Cooper V. qJ894J 2 Cli. 557, 561 (statutory rules). 

(?i) London (Jountij Council v. South Metropolitan Gas Co,y [1904] 1 Ch. 
76, C. A., 2 )er Vaughan Williams, L.J., at p. 82. 

(o) Income Tax Special Purposes Commissioners v. Pemsel, [1891] A. C. 
531, per Lord Macnagiiten, at p. 591, where ho also condemns the sotting 
aside of established practices by administrative departments without tho 
interposition of Parliament. 

ip) Hurlbaii v. Barnett d; Co., [1893] 1 Q. B. 77, 79, C. A. (Arbitration 
Act, 1889 (52 & 53 Vict^ c. 49), passed in wider language with full 
knowledge of decisions upon the Common Law Procedure Act, 1851 
(17 & 18 Viet. c. 125) and the Judicature Act, 1873 (36 & 37 Viet. c. 66) ). 
{q) Brown v. McLachlan (1892), L. R. 4 P. C. 543, 550. 

(r) Be Toomer, Ex parte Blaiberg (1883), 23 Ch. 1). 254, 258, C. A. 

(«) Eicol V. Paul (1867), L. K. 1 Sc. & J)iv. 127, 133; B. v. Cutbush 
(1867), L. R. 2 Q. B. 379, 382 ; Cox v. Leigh (1874), L. R. 9 Q. B. 333, 
339; Lancashire and Yorkshire Bail. Co. y. Burg Corporation (1889), 14 
App. Cas. 417, 422 , Tancred, Arrol cb Co. v. Steel Co. of Scotland (1890), 
15 App. Cas. 125, 141 ; compare Bidsdale v. Clifton (1877), 2 P. 1). 276, 
P. C. As to when statutes are judicially noticed, see title Evidence, 
Vol. XIIL.p. 525. 

(() Be Wright, Ex parte Willev (1883), 23 Ch. D. 118, 127, C. A. ; 
Philipps V. Bees (1889), 24 Q. B. D. 17, 21, C. A.; London County 
Council V. Erith {Churchwardens) and Dartford Union Assessment Committee, 
West Ham {Churchwardens) v. London County Council, St. George's Union 
Assessment Committee v. London County Council, [1893] A. C. 599 (wliere 


Sect. 3. 

Common 
Law Rales. 


.Previous 

practice. 


Extension of 
moaning. 


Received 

construction. 



144 


Statutes. 


Sect. 3. 267. Where a statute, speaking on some points, is silent as to 

Common others, practice may supply the defect, especially if statutory* 

Law Roles, directions are given and the practice is not inconsistent with them. 

Usage. Where a statute uses language of doubtful import, the action taken 
under it, if continued for a long course of years, may reduce 
uncertainty to a fixed rule {a\ 

Co7iie7n. The court may have regard to the construction put upon a statute 

^vhen it first came into force (h). Conientporanca exposltio, however, 
•means unanimous consent over a long unbroken period, and can 
rarely bo applied to modern statutes (c). 


When uKigo 208. Usage cannot prevail if the language of the statute is 
exc u e . clear (f/), and the consideration of practice as a key to interpretation 
must be distinguished from usage as a proof of right (c). Casual 
admissions of liability under a statute cannot be called in aid(/). 
The court may, however, have regard not only to the precise words 
of the statute, but also to the practice which existed at the time it 
was passed (p), 

Scottish 269. A court of first instance in this country follows ap 
interpretation unanimously placed upon a statute by the Court of 
Session in Scotland, where the question is simply one that turns 


Lord IIeuscjiell, L.(l, conciirred in the view expressed by Blackburn, J., 
in an earJier cai^e, that until Parliament interlered, B. v. West Middlesex 
Waterworics Co. (1859), 1 E. E. 710, should not be overruled); Morgan 
V. Fear, [1907] A. C. 42.5, 429 ; Cohen v. BuyleijAVoHUngton, [1908] A. C. 


(а) As to the effect of statutory enactments on custom, see title 
Custom and Usages, Vol. X., pp. 247,^248; Dunbar {Magistrates) v. 
Roxburghe {Duchess) (1835), 3 (3. & Fill. 335, H. L., per Lord Brougham, 
at p, 364, r feiring to the old maxim oplimus legis iuterpres consuetudo. 
Tlie principle had been laid do^\n in Sheppard v. Gosnold (1672), Vaugh. 
169, per Vaughan, C.J,, at p. 169? 

(б) Fermoifs (Lord) Claim to Vote (1856), 6 H. L. Caa. 715, 747 ; 
Morgan v. Craw shay (1871), L. R. 5 11. L. 304, 316 ; Read v. Lincoln 
{Bishop), [1892] A. C. 644, 662, P. C. 

(c) M^William v. Adams (1862), 1 Macq. 120, 146, H. L. ; Clyde Naviga- 
tion Trustees v. Laird (1883), 8 App. Cas. 658, 673 ; Danjord v. McAnulty 
(1883), 8 App. Cas. 466, 463 (practice growing up under statutory rules) ; 
A.-O. and Settle Rural District Council v. Lundesdale Rural District Council 
(1902), 86 L. T. 822, 825 ; Assheton Smith v. Owen, [1906] 1 Ch. 179, 213, 
C. A. ; Goldsmiths' Co. v. Wyatt, [1907] 1 K. B. 95, 107, C. A. 

{d) B. V. Hogg (1787), 1 Term Rep. 721, 7^8; Dunbar {Magistrates) r. 
Boxburghe {Duchess), supra, at p. 354 ; Northam Bridge Co. v. R. (1886), 
55 L. T. 759 (where the fact of toll not having been paid for over eighty 
years was held to be of no avail against the express provision of a private 
Act) ; Hamilton v. Baker, The ** Sara" (1889), 14 App. Cas. 209, 221 ; West 
Ham Union v. Edmonton Union, [1908] A. C. 1, 4 ; Lord Advocate v. 
Walker Trustees, [1912] A. C. 96; and see title Custom and Usages, 
Vol. X., p. 247. 

(e) Clyde Navigation Trustees v, Laird, supra, at p. 670 ; Van Diemen's 
Land Co. v. Table Cape Marine Board, [1906] A. C. 92, 98, P. C. 

(/) Northam Bridge Co. v. R., supra. 

{g) Tewens v. Noakes (1880), 6 Q. B. D. 630, 536, C. A. ; Gowan v. 
Wright (1886), 18 Q. B. D. 201, 208, C, A. ; A. O. v. Bradlaugh (1886), 14 
Q. B. D. 667, C. A. (where evidence of the practice observed in the taking 
of an oath in the House of Commons was received for the purpose of 
explaining the statutes affecting it). 
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upon -the construction of a statute which extends to Scotland as well 
as to England (/i). Unless there is some controlling reason to 
the contrary, the interpretation in both countries should be the 
same (i). 

(vi.) General ]Vo7'(l8 after Particular Words, 

270. As a rule, general words following specific words are limited 
to things ejusdem (jeueris with those before enumerated (/r), although 
this, as a rule of construction, must be controlled by another 
equally general rule, that statutes ought, like wills or other docu- 
ments, to be construed so as to carry out the objects sought to be 
accomplished by them { 1 ). Hence tlie same general words would 
receive a wider interpretation in a remedial than in a penal 
enactment (/a). 

271. Where dififculty arises in deciding what further particular 

objects may fall within the same genus as the particular ones 
preceding the general words, the intendment of the statute and the 
non-applicability of the general words to particular species of the 
genus must be considered (n). , 

-t - 

(h) Be JIartlandy Panics v. Uarlland, 1 450; and see title 

Judgments and Orders. Vol. XVIII., p. 212. 

(/) Borih British Bailway v. Badhill Coal and Sandstone Co., [1910] A. C. 

116, 135. 

(/.;) Hawke v. Dunn, [ 1807] 1 Q. 13. 579, 586 ; North British Bailway v. 
Budhill Coal and Sandstone Co., supra, at p. 132. Thus, when tlio 
statute (1740) 14 Geo. 2, c. 6, made it felony to steal sheep or other cattle, 
it was thought necessary to specify in a declaratory Act (stat. (1741) 
15 Geo. 2, c. 34) what cattle were intended {B. v. Paly (1770), 2 Win. 131. 
721 ; Fletcher V. Sondes (Lord) (1826), 3 King. 501. 580, II. L.). See also 
Scales V. Pickering (1828), 4 Iving# 448, 4,53 ; Cosher v. Holmes (1831), 2 
B. & \d. 592 ; B. v. Kdmundson (18.59), 2 E. & E. 77, 83 ; Webb v. Bird 
(1861). 10 C. B. (N. s.) 268, 286; aiTirmcd (1863), 13 C. 15. (n. s.) 839, 
Ex. Ch. ; Fenwick v. Schmalz (1868), R. 3 C. P. 313 ; B. v. Portugal 
(1885), 16 Q. B. D. 487; B. v. Kane, [1901J 1 K. B. 472, C. 0. R. (both 
case.s dealing with“Tho limitation of “ or other agent” (Larceny Act, 1861 
(24 & 25 Viet. c. 96), s, 75) ) ; Be Stockport Bagged, Industrial and 
Beformatmy Schools, [1898] 2 Ch. 687, 696, C. A. (“or other schools” 
(Ch.ariiablo Trusts Act, 1853 (10 & 17 Viet. c. 137), s. 62)); Tillmanns 

Co. V. S.S. Knutsford, Ltd., [1908] 2 K. B. 385, C. A.; affirmed, [1908] 
A. C. 407 ; A.-G. v. Leicester Corporation, [1910] 2 Ch. 359 ; A. G. v. 
Secrombe, [1911] 2 K. B. 688, 698 (” by contract or otherwise” (Finance 
Act, 1894 (57 & 68 Viet. c. 30), s. 2 (1) (c) ) ) ; Be Samuel, [1913] A. C. 514, 
519, P. C. • 

{D Hawke v. Bunn, supra; B. v. Payne (1866), L. R. 1 C. C. R. 27; 
Anderson v. Anderson, [1895] 1 Q. B. 749, 753, C. A. ; Glasgow Corporation 
V. Glasgow Tramway and Omnibus Co., [1898] A. C. 631, 634; Smeed, 
Dean <& Co. v. Port of London Authority, [1913] 1 K. B. 226, 230, C. A. ; 
«oo title Deeds and Other Instruments, Vol X., p. 469. 

(?a) Thus, “ cattle ” was held to include liorses and mares in the Dogs 
Act, 1865 (28 & 29 Viet. c. 60), s. 1 {Wright v, Pearson (1869), L. R. 4 
Q. B. 582), but not, apparently, in stat. (1740) 14 Geo. 2, c. 6 {B. v. Paly, 
sugra). See also Myers v. Veitch (1869), L. R. 4 Q. 13. 649, where, in 
a statute rendering liable to a penalty officers detaining bankrupts who 
had procured orders of protectiou, it was held that “ any officer ” must 
be limited to the officer who had actually effected the arrest ; Killin v. 
Swaiton (1896), 76 L. T. 55 (“any statute, law, ordinance, custom, or 
provision, to the contrary in anywise, notwithstanding”). 

(a) Bedford Infirmary {Governors) v. Bedford Improvement Commissioners 

H.L.— XXVII. L 
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272. Where several words are followed by a general expression, 
which is as much applicable to the first and other words as to the 
last, that expression is not, as a matter of ordinary construction, 
limited to the last, but applies to all(o). 

273. It is often possible to arrive at the meaning of sweeping 
general words, which it is difficult to apply in their literal sense, by 
comparing them with words of like import in the same statute (p). 

• 

(vii.) Mistakes in Statutes. 

274. It is not competent to any court to proceed upon the 
assumption that Parliament has made a mistake, there being a 
strong presumption that Parliament does not make mistakes ((/); 
and, as a rule, it is not permissible to supply omissions, even though 
they are evidently unintentional (r). 

If it is possible, the words of a statute must be construed so 
as to give a sensible meaning to them, ut rrs viagis valeat quam 
2 )ncat {a). Where the main object and intention of a statute are 
clear from the title, preamble, or otherwise, it should ^ not be 
reduced to a nullity by a literal following of language, which may 
be due to want of skill or knowledge on the part of a draftsman, 
unless such language is intractable (t). ^ 

Thus, it may be possible in certain circumstances : — 

(1) To treat as rectified obvious misprints (a ) ; 


(1862), 7 Exoli. 768, 774. It has been laid down that the ceneral words 
of a statute beginning with inferior persons do not extend to superior 
persons. Thus, in stat. (1571) 13 Eliz. c. 10, “colleges, deans and 
chapters, parsons, vicars, and others having spiritual promotions ” do 
not include bishops; and when stat. (1639) 31 Hen. 8, c. 13, speaks 
of property coming to the Crown by dissolution, renouncing, forfeiture etc., 
or by any other means,” an Act of Parliament, wliicli is the highest form 
of conveyiiiico, not having been specified, cannot be intended {Canterbarg's 
{Archbishop) Case (1596), 2 Co. Rep. 46 a). 

(0) See Great Western Sail. Co. v. Swindon and Cheltenham Hail. Co. 
(1884), 9 App. Cas. 787, where “lauds” in a definition clause being 
declared to extend to messuages, lands, tenements, and hereditaments, of 
any tenure, the words “ of any tenure” were held to define the four preced- 
ing substantives ; and Lord Bkamwell added, at p. 808, that in “horses, 
oxen, pigs, and sheep, from whatever country they may come,” the latter 
words would apply to horses as much as to sheep ; see also B. v. 
Cambridgeshire Justices (1835), 4 Ad. & El. Ill, 119. 

(p) Blackwood v. B. (1882), 8 App. Cas. 82, 94, P. C. 

Iq) Income Tax Special Purposes Commissioners v. Pemscl, [1891] A. C. 
531, 649 ; Green v. Wood (1845), 7 Q. B. 178 ; Bichards v. McBride 
(1881), 8 Q. B. D. 119, 122 ; Coioper Essex v. Acton Local Board (1889), 
14 App. Cas. 163, 169. 

(r) Logan v. Burslemf The **Ouiana^^ (1842), 4 Moo. P. C. C. 284, 297 ; 
Crawford v. Spooner (1846), 6 Moo. P. C. C. 1, 9 ; Underhill v. Longridge 
(1869), 29 L. J. (M. c.) 65 ; B. v. Denton {Inhabitants) (1864), 6 B. & fci. 
821 828. * 

"(«) Curtis V. Stovin (1889), 22 Q. B. D. 513, C. A., per Bowen, L.J., at 
p. 517 ; Huxham v. Wheeler (1864), 3 H. & C. 76, 80. 

(1) Salmon v. Buncombe (1886), 11 App. Cas. 627, 634, P. C. ; B. v. 
Rattle (1870), L. R. 1 C. C. R. 248, 251. 

(a) Thus, an intention to repeal part of the Frauds by Workmen Act, 
1777 (17 Geo. 3, c. 66), was implied from stat. (1818) 68 Geo. 3, c. 61, 
although the latter statute, in setting out the title of the former, stated it 
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(2) To reject words or phrases as surplusage (/>) ; 

(3) To supply omitted words or expressions (c ) ; 

(4) To substitute one word for another (d) ; 

(5) To read negative words as affirmative, or affirmative as 
negative (e) ; disjuiictivo as conjunctive (/), and rice versa Q/) ; 

(6) To put upon words a sense possible but not usually attribut- 
able to them (h); 

(7) To expand their literal meaning (/). 


Sub-Sect. 2. — To Determine, the Sco}:€. 

(i.) FoWmin(j the Plain Meanimj. 

275. If there is nothing to modify, nothing to alter, nothing to 
qualify the language which a statute contains, the words and 
sentencesmust bedbnstrued in their ordinary and natural meaningO'). 


to bo 13 Goo. 3, etc. [It. v. Wilcoch (1845), 7 Q. B. 317 ; Be Boothroyd 
(1846), 15 M. & W. 1). 

{b) k. V. Evcrdon {1 nhabitants) (1807), .O East, 101 ; B. v. Eaet ArdsJey 
^Inhabitants) (1850), 14 Q. B. 793 ; Hall v, Knox (1863), 4 B. & S. 515 ; 
B. V. Strachaii (1872), L. R. 7 Q. B. 403, 465 : Fisher v. Val de Travers 
AspJtalte (]o. (1876), 1 C. P. D. 592, C. A. ; Stone v. Yeovil Corporation 
(1876), 1 C. P. D. 691, 701 ; B. v. Vasey, [1905] 2 K. B. 748, C. C. R. 

(c) Be Wainewright (1843), 1 Ph. 268; Jubbv. Hull Hock Co. 

9 Q. B. 443, 455 ; Wigion (Overseers) v. Snaith (1851), 16 Q. B. 496; 
Quin V. O'Keefe (1859), 10 1. 11. C. L. 393, 416 ; B. v. Fttridge, [19091 2 

K. B. 24, 28, 0. G. A. 

{d) Laird v. Briggs (1880), 16 Ch. D. 440 (whore Fni, J., read “ ease- 
ment ’’for “convenient” ; S. C. (1881), lOCh.D. 22,C.A.,wrjESSEL, M.R., 
at p. 33, doubting if the former could be substituted, although he agreed 
that “convenient” could bei ignored as being in the context absurd); 
Green v. Wood (1845), 7 Q. B. l78 (where, upon the construotion of the 
Wanants of Attorney Act, 1822 (3 Geo. 4, c. 39), s. 2, “ unless judgment 
sfiall have been signed or execution issued,” the court refused to alter 
“or” into “and,” or “issued” into “levied,” although it thought 
that was what Rirliameut meant, and stated that it might have done 
th(! former if that would have supplied a meaning, but would not do the 
latter, or both). 

(e) Metropolitan Board of Woxks v. Steed (1881), 8 Q. B. D. 445 ; com- 
pare Qlen's Trustees v. Lancashire and Yorkshire Accident Insurance Co. 
(1906), 8F. (Ct. of Sess.) 915. 

(/) Fowler v. Vculget (1798), 7 Term Rep. 509; Green v. Wood, supra, 
per Williams, .T., at p. 186 ; Mersey Docks and Harbour Boardy. Render- 
son Brothers (1888), 13 ApQ. Cas. 595, 603. 

(o) OoldenUorseshoeEstaies Co.,Ltd.y. The Crown, [19111A.G. 480, P.G. 
(h) Thu.s, Southampton Water (across which there is a public ferry) was 
held to be a thoroughfare within the meaning of the Licensing Act, 1874 
(37 & 38 Viet. c. 49), s. 10 {Conlbert y. Troke (1875), 1 Q. B. 1). 1) ; see also 
Lyde y. Barnard (1836), 1 M. & W. 101, 113 ; Wood v. Do Mottos (1865), 

L. R. 1 Exch. 91, 100, Ex. Ch. 

{i) Thus, “so condemned ” has been read as “so liable to be con- 
demned” {Eewett Uattersley, [1912] 3 K. B. 35). 

ij) Index animi sermo ; a verbis legis non recedendum^' (EdrieWs Case 
(1603), 5 Co. Rep. 118 a, 118 b) ; see also St. John, Hampstead (Vestry) v. 
Cotton (1886), 12 App, Cas. 1, 6; Warhuriony . Loveland (1828), 1 Hud. &B. 
623,648. Ex. Ch. ; Qwynne v. Burnell (1840), 7 Cl. & Fin. 572, 607, H. L. ; 
Ewer Wear Commissioners y. Adamson (1877), 2 App, Cas. 743, 765 ; 
Hornsp/ Local Board v. Monarch Investment Building Society (1889), 24 
in? North Western Bail, Co. y. Evans, p893J 

1 Ch. 16, 27, C. A. ; Salomon y. Salomon <Sb Co., Salomon db Co. v. Salomon, 

L 2 
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Sect. 3. Where the words of an enactment are clear, inquiry' into its 

Common history and any supposed defect in former legislation on the sub- ' 
.ftw deprecated (A*). 

276. It is the duty of judges to give fair and full effect to 
statutes without regard to the particular consequence in the 
special cas6(/), and not to indulge in conjecture as to what 
Parliament would have done if a particular case had been 
presented to its notice (/n) ; for it may be presumed that the framers 
of a statute contemplated matters of ordinary occurrence (n). 

2t77. A condition precedent clearly imposed must be performed 
before a statutory power can take effect, and that though the power 
has been treated as operative for many years, and even recognised 
as existing by subsequent statutes (o). 

(ii.) IF/mf may he Implied, 

Presnraptions. 278. In determining what is intended to be the scope of a statute 
it may be presumed — « 

(1) That what is within the purview of the statute, and is not' 
expressly provided for by that or some earlier statute, may be souglit 
in pre-existing common law principles ip ) ; 


juaw xitUiCR 

Duty of 
judges. 


Conditions 

precedent. 


London Society of Compositors, [1913] 


[1897] A, C. 22, 29, 38; Vacher v. 

A.C. 107, 117 etspq. 

{k) B.j. London {liishop) (1889), 24 Q. B. D. 213, 0. A., per Lord 
Lsiier, M.R., at p. 224 ; A*, v. Most (1881), 7 Q. B. D. 244, 251 V. C E 
As to codifying and consolidating Acts, compare p. 199, post. 

36, 37i; Re Hall (1888), 21 Q. B 1) 
iu, consequence-may be a public nuisance (JJUou 

V. Metropohhm Uo,yd of Works (1881), 7 Q. B. D. 418 ; Lea Vonservuncy 
^oard v. Hertford Corporation (1884), Cab. & El. 299 ; London and Briqhlon 
had. Co. v. Truman (188.')), 11 App. Can. 45, 59 ; Goldbery rf; Hon Ltd v 
Liverpool Corporation (1900), 82 L. T. 302, C. A. ; Hmej-d, Demi i Co. v' 
I art of London Authority, 1 1913] 1 K. B. 226, 232, 239 C A ) 

(m) A.-G. V. Noyes (1881), 8 Q. B. D. 125, 138, C. A. : see also Hole v 

Horton (1673), Vaugh. 360, 373 ; Ateheson v. Everitt (1776), 1 Cowi) 382" 
391; Woodward v. WalU (1853), 2 E. & B. 452, 458 A -G 7(S 
Eastern (]«73) L. K. 6 II. L. 367,374; Municipal Enildin^ 

Soeietyw. Ae»((I884), 9 App. Cas. 260, 273 ; Clark v. WalloL (\m), 52 
L. J. (Q. B.) 321 ; (;ox V, Hakes (1890), 16 App. Cas. 600, 6‘’8 • M'Fowan 
V. Baine, TU “ Niohe;' [1891] A. C. 401, 409 ^ ’ 

(n) 2 Co. Inst. 137 ; Bole v. Horton, supra) Ilijde v. Johnson (1836) 

^ Bing. (N. c.) 776, 780 (where it was held that the fact of some people 

write could not make the Statute of Frauds Amendment 
Act, 1828 (9 Geo. 4, c. 14). s. 1, mean that an acknowledgment to revive a 

agent); i?e St. James's Club 

(l90J), 16 Jiir. 1075 (ambiguous words not to be extended). 

( 0 ) See Kent Coast Rail. Co. v. London, Chatham and Dover Rail. Co (1868) 

3 Ch. App. 656. where a lease which two companies had been empowered 
0 enter into upon obtaining a certificate of the Board of Trade had 
been acted upon for several years, and had been referred to in subsequent 
local and personal Acts. ^ • 

. ip) “ If any case bo doubtful it is good to construe it according to the 
reason of tiro common law ” {Chudleigh's Case (1595), 1 Co. Rep 113 b 
134 a) ; see also Dakimere v. Barnard (1567),Plowd. 346. 352 • Harhcvvl 
Case (1584), aCo. Rep, 11 b, 13 b ; Femior's Case (1602), 3 Co! Rep. 77 a, 
/8a ; Bac.Abr. tit. Stat. (B). i 
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(^) That in the absence of express language Parliament did not 

• intend to abrogate ordinary rules of law (q ) ; 

(8) That Parliament did not intend to do a palpable injustice (r) ; 

(4) That it was not intended that a man should benefit from his 
own wrong (s) ; or benefit where he has been in fault (0- 

279 . When it is clear from the nature of a provision that some 
restriction must be put upon the literal signification of the words 
used, and it is uncertain from anything to be found in the statute 
itself what the exact character and extent of the restriction shoufd 
be, no greater restrictions should be imposed than are rendered 
necessary by the nature of the statute and its subject-matter (a). 

280 . Uhi aliquid conceditui'y conceditur etiam ct id sine quo res 
ipsa non esse potest A duty imposed or a power granted by Par- 
liament carries \^ith it the power necessary for its performance or 
execution (/>). Similarly, an authority given by statute to do cer- 
tain work authorises the doing not only of all things absolutely 
necessary for its execution, but of all things reasonably necessary (c). 
This is especially the case with enabling Act8((/). 

• 281 . It may be presumed: 

(1) That words are not used in a statute without a meaning (e ) ; 

(2) Nor omitted, when they have been used in a corresponding 
clauso in an earlier statute, without a reason (/). 


(q) This perhaps follows from the preceding statement in the text; but 
see Wear Commissioners v. Adamson (1876), 1 Q. It. D. 646, C. A., per 
Hellish, L.J., at p. 664 ; Ecndall v. Blair (1890), 45 Ch. D. 139, C. A., 
per Bowen, L.J., at p. 162 ; die Barker (1881), 17 Ch. D. 241, C. A. 

(r) Re tihand, Ex parte Corbett (1880), 14 Ch. 1). 122, 129, C. A.; Re 
Brockelbanky Ex parte Dunn and Raeburn (1889), 23 Q. B. I). 461, 403, 
C. \. ; London and North West&m Rail. Co. v. EvanSy [1893] 1 Ch. 16, 28, 

C. A 

{s) Goican v. Wright (1886), 18 Q. B. B. 201, 204, C. A. 

{t) Cory & Son, Lid.\. FrancCy Fenwick db Co., Lid., [1911] 1 K. B. 114, 
136, C. A. 

(a) Sullivan v. Mitcalfe (1880), 6 C. P. D. 465, 459, C. A.; compare 
Warburton v. Loveland d. Ivie (1828), 1 Hud. & B. 623, 648, Ex. Ch. 

{b) Oath before Justices (IQll), 12Co. Rep. 130 (where justices empowered 
to require persons to take an oath were held entitled to issue a warrant 
for their bringing up); Bone v. Methuen (1824), 2 Bing. 63; Clarence 
Rail. Co. V. Great North of England, Clarence and Hartlepool Junction Rad. 
Co. (1845), 13 M. & W. 706, 721 ; Smeelon v. Collier (1847), 1 Exch. 457; 
Cookson V. Lee (1854), 2J^ L. J. (ch.) 473 (where a power to invest in land 
for the express purpose of selling it as building land was held to carry 
with it the power to develop by setting out and making roads). 

(c) Harrison v. Southwark and Vauxhall Water Co., [1891] 2 Ch. 409, 414 ; 
London and North Western Rail. Co. v. Evans, supra ; compare Ecclesias- 
tical Commissioners for England v. North Eastern Rail. Co. (1877), 4 Ch. 

D. 846. As to when statutes are judicially noticed, see title Evidence, 
Vol. XIII., p. 525. 

{d) Yarmouth Corporation v. Simmons (1878), 10 Ch.- D. 618, 527 
(public right of way held to be extinguished by necessary implication) ; Re 
Dudley Corporation (1881), 8 Q. B. D. 86, 93, C. A. 

{e) A’uchierarder Rresbytemj v. Kinnoul {Earl) (1839), 6 Cl. &: Fin. 646, 
686, H. L. ; R. V. St. John, Westgate, Burial Board (1862)i 2 B. & S. 703, 
706, Ex. Ch. ; East London Rail. Co. {Directors etc.yv. Whitechuroh (1874), 
L. R. 7 U. L. 81, 91 ; Green v. R. (1876), 1 App; Cas. 513, 637, 652 ; 
Yorkshire Insurance Co. v. Clayton (1881), 8 Q. B, D. 421, 424, C. A! 
if) A.-G. V. Sillem (1863), 2 H. & C. 431, 515; Mullins v. Collins 
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Statutes. 

282. It has been said that in order to give effect to a right 
^claimed by a party who by himself or his predecessor has long been 
in enjoyment of it, the existence of a statute creating such right 
may in some cases be presumed (g). 

(iii.) W7iat must he Expressed. 

283. Statutes which limit or extend common law rights must be 
expressed in clear unambiguous language {h). Such are : — 

' (1) Those which detract from rights of ownership {i ) ; 

(2) Those which impose a new obligation (A:); 

(8) Fiscal or rating enactments (/) ; 

(*1) Those which interfere with existing contracts (m) ; 

(5) Those which affect status {n\ or personal privileges ; 

(6) Those which prejudice a man who has had.no opportunity of 
being heard (p) ; 


(1874), L. K. 9 Q. B. 292 (where the omission of words requiring a guilty 
knowledge rendered an employer liable under a penal statute for the 
act of his servant) ; Union Bank of London v. Ingram (1882), 20 Ch. D. 
463, 465, C. A. » 

(7) Lopez V. Andrew (1826), 3 Man. & Ry. (K. B.) 329, n. ; A.-Q. v. 
Ewelme Hospital (1853), 17 Beav. 366, 390. 

(k) Ask V. Abdy (1678), 3 Swan. 664 ; Be Cnno, Mansfield v. Mansfield 
(1889), 43 Ch. D. 12, 17, C. A. 

(i) Scales v, Pickering (1828), 4 Bing. 448, 452 ; Wehb v. Manchester 
and Leeds Bail. Co. (1839), 4 My. & Cr. 116, 120; Arnold v. Gravesend 
Corporation (1856), 2 K. & J. 574, 591 ; B. v. Mallow Union Guardians 
(1860), 12 I. C. L. R. 35 ; Wells v. London, Tllbnrij and Southend Bail. Co. 
(1877), 5 Ch. D. 126, 130 ; Lang v. Kerr, Anderson <& Co. (1878), 3 App. 
Cas, 529, 535; Wake v. Bedfearn (1880), 43 L. T. 123, 126; Hough y. 
Windus (1884), 12 Q. B. D. 224, 237, C. A.< Westminster Corporation v. 
London and North Western Bailway, [1905] A. C. 426, 439. 

{Ic) Finch v. Bannister, [1908] 1 K. B, 485, 489 ; affirmed, [1908] 2 K. B. 
441, C. A. (Land Drainage Act throwing obligation to scour and cleanse 
upon an owner). 

(l) Be Mickletliwait (1855), 11 Exch. 452, 456 ; Shaw y. Bnddin (1868), 
9 I. C. L. R. 214; Faiiington v. A,-Q. (1869), L. R. 4 11. L. 100, 122 ; 
Oriental Bank Corporation v. Wright (1880), 5 App. Cas. 842, 856, P. C. ; 
A.-O. v. Selbome {Earl), [1902] 1 K. B. 388, 396, C. A. ; Whiteley v. 
Bums, [1908] 1 K. B. 705, 709; Inland Bevenue Commissioners v. Oribhle, 
[1913] 3 K. B. 212, C; A,, per Buckley, L.J., at p. 219. As to fiscal and 
revenue statutes, see pp. 180 et seq., post. 

(m) Morris v. Mellin (1827), 6 B. & C. 446, 449 ; Bryan v. Child (1860), 
5 Exch.’ 368 ; Walsh v. Secretary of State for India (1863), 10 H. L. Cas. 
367, 386 ; Gardner v. Luoas (1878), 3 App. Cas. ^82, 603 ; Western Counties 
Bail. Co. V. Windsor and AnaiapoUs Bail. Co. (1882), 7 App. Cas. 178, 189, 
P. C. ; Barlow v. Teal (1885), 15 Q. B. D. 403, 501; and see title 
Contract, Vol. VII., p. 431. 

(a) B. V. Earrald {\%I2 ),Ij. R. 7 Q. B. 361 (right of married women 
to vote in municipal elections). 

(o) Bandolph v. Milman (1868), L. R. 4 C. P. 107, Ex. Ch. (rights of 
persons to vote as members of a cathedral chapter) ; Newcastle (Duke) v. 
Morris (1870), L. R. 4 H.‘L. 661 (where it was held that the Bankruptcy 
Act, 1801 (24 & 25 Viet. c. 134), s. 69 (1), rendering all persons subject 
to the bankruptcy law, did not deprive debtors of the privilege of Parlia- 
ment) ; Walsall Overseers v. London and North Western Bail. Co. (1879), 
4 App. Cas. 467, 478 ; Be Vexatious Actions Act, 1896, Be Boaler {Bernard) 
(1913), 29 T. L. R. 767. 

(p) Cooper V. Wandsworth District Board of Works (1803), 14 C. B. (N. 8.) 
ISO, 187 ; Brockwell v. Bullock (1889), 22 Q. B. D. 667, 575, C. A. 
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(7) Those which cut down the right of peremptory challenge (q) ; sect. 3. 

(8) Those which work a forfeiture (r). Com^ioa 

(9) Those which affect the prerogative of the Crown (s) ; Law Rdea. 

(10) Those which take away the jurisdiction of the High Court * 
of Justice (0 ; 

(11) Those whicli modify the rules of public meetings (u ) ; 

(12) Those which give a right of appeal (a) ; 

(13) Those which introduce new principles into any branch of 

the law (h) ; ... 

The fact that a statute may restrict common law rights is, 
however, no reason w’hy, when the language is clear, it should be 
construed differently from other statutes (c). 

(iv.) Construction of General Provtsions. 

284. General words must receive a general construction, unless General 
there is in the statute itself some ground for restricting their 
meaning ((/). The fact that general words are used in a statute is 
not in itself, however, a conclusive reason why every case falling 
^literally within them should be governed by it (c). General words 


(q) Gray v. li. (1844), 11 Cl. & Fin. 427, H. L. ; Levinger v. 1?. (1870), 
L. R. 3 P. C, 282, 289. As to tho right of peremptory challenge, see title 
Juries, Vol. XVIII., p. 249. 

(r) Blennerlmseit v. Day (1812), 2 Ball & B. 104, 128. 

(s) Magdalen College Case (1615), 11 Co. Rep. 66 b, 68 b ; Sheffeild {Lord) 
V. Baicliffe (1615), Hob, 334, 347 ; see, further, pp. 164 ei seq.^ posi. 

{i) B, V. Moreley (1700), 2 Burr. 1040, 1042; Shipman v. Uenhest 
(1790), 4 Term Rep 109; B. v. London Corporation (1820), 9 B. & C. 
1, 27 ; Balfour v. Malcolm (1842), 8 Cl. Fin. 485, 500, H. L. ; Smith v. 
Brown (1871), L. R, 6 Q. B. 'i29, 733 ; Oram v. Brearey (1877), 2 Ex. D. 
340, 348; Seward v. “ Vera Cruz'* (1884), 10 App. Cas. 59; A.-G. v. 
Bocien, [1912] 1 K. B. 539, 561. As to the jurisdiction of the High Court, 
BOO titles Courts, Vol. IX., pp. 62 et seq. ; Practice and Procedure, 
Vol. XXIII., pp. 89 et seq. ‘ 

(u) B. V. Wimbledon Local Board (1882), 8 Q. B. I). 459, C. A. (right to 
demand a poll). As to the right to hold public meetings, see title 
Criminal Law and Procedure, Vol. IX., p. 470. 

(а) B. V. Stock (1838), 8 Ad. A El. 405 ; A.-G. v. Sillem (1364), 10 II. L. 
704 ; Cousins v. Lombard flank (1876), 1 Ex. I). 404, 406 ; Edwards v. 

Boberts, [1891] 1 Q. B. 302. It is a rule of law that an appeal docs not 
lie unless expressly given by statute (JR. v. Hanson (1821), 4 B. & Aid. 
519,521); see also National Telephone Co. v. H.M. Postrnaster’General, 
[1913] 2 K.B. 614, C.A, 

(б) Nothard v. Pepper (f864), 17 C. B. (n. s.) 39, 60 (altering the laws of 
evidence) ; Bolfe and Bank of Australasia v. Ehwery Salting d* Co. 1 1865), 
L. R. 1 P. C. 27, 48 (affecting existing principles of insolvency law) ; Be 
East London Bail. Co., Olivers Claim (1890), 24 Q. B. D. 507, C. A. 
(powers of the court under the Regulation of Railways Act, 1868 (31 & 32 
Viet. c. 119), 8. 41). 

(e) The Warkworth (1883), 9 P. D. 20, 21 ; East Fremantle Corporation 
V. Anriois, [1902] A. C. 213, P. C, ; Canadian Pacific Bailway v. jBov, 
[1902] A. C. 213, P. C. 

(d) Copeman v. Gallant (1716), 1 P. Wins. 314; Beckford v. Wade 
(1805), 17 Ves. 87, 91, 92, P. C. ; Phillips v. Poland (1866), L. R. 1 C. P. 
204, per Willes, J., at p. 207 ; B. v. LiverpoolJustices (1883), II Q. B. D. 
638, 649, C. A. 

{e) Cope V. Doherty (1868), 2 Do G. & J. 614, C. A., per Turner, L.J., 
at p. 623 ; Phillips v. Poland, supra, per Willes, J., at p. 207 ; Washers. 
Elliott (1876), 1 C. P. D. 169, per Archibald, J,, at p. 174. 
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capable of extending in their application to the whole of a statute 
do not necessarily so extend (J). 

General words are not to be so construed as to alter the 
common law, or the jn'evious policy of the law, if a sense or 
meaning can be applied to them consistent with the intention of 
preserving the existing policy untouched (//). 

285. Where a statute enacts a prohibition in general terms, 
more ex ten. si ve than a recital, its words must have their full and 
natural ehect; if, however, the case under consideration is not plainly 
within the mischief intended to be prevented, it is permissible to 
restrain the eifoct of the enactment by a previous recital (/i), 

286. Tlie method of construction summarised in the maxim 

expremo luiiaa e.vdnsio altenua cannot be applied without limita- 
tion (i), for a failure to make an expressio complete may easily 
arise from the accidents of parliamentary procedure, and it is 
common to put provisions into statutes, particularly private 
statutes, ex ahundanti canteldy and at the instance of parties 
interested (j) . 

287. A general statute applying to both England and Scotland, 

using terms of art which have different meanings in the two 
countries, may pnmd facie be treated differently in the courts of 
each {k ) ; hence in respect of certain terms statutory provision has 
been made as to their respective meanings when used in relation to 
England, Scotland, or Ireland (1), The meaning of legal expressions 
in the law of the country to which they properly belong may show 
what Parliament intended to bo the meaning in the sister 
country {m). i 


(/) lie C(imi)ri(ui liailways Co.^s Scheme (1868), 3 Cli. App. 278 (where 
the words “ nothing hereinbefore contained ” were held to bo limited to 
the preceding part of the same sWion); Slrncey v. Nehon (1844), 12 
M. & W. 535 (where a limitation was found reddendo sbngula singulis). 

{g) Minet v. Leman (1855), 21) Beav. 261), 278; Henderson v. Bise 
(1822), 3 Stark. 158; Wells V. Bo.ier (1836), 2 Bing. (v. c.) 722 ; 
Elsworthv. Cole (1836), 2 M. & W. 31 (construction of stock-jobbing Acts) ; 
Hawkins v. Gidhercole (1855), .6 Be G. M. & G. 1, 19, C A. ; B. v. llarrald 
(1872), L. B. 7 Q. B. 361 (right of married women to vote in municipal 
elections) ; 7?.,v: Wimbledon Local Board (1881), 8 Q. B. D. 459, C. A. ; 
B. V. Salisbury [Bishop], 1 K. B. 573, 579; atfirmed, [1901] 2 K. B. 

225, C. A. ; ^ainhY. St Andrews Uniifersity, [^1909] A. C. 147. 

[h) York {'Dean and Chapter) y. MMleburgh (1828), 2 Y. & J. 196, 215 ; 

Hughes v, Chester, and Holyhead Bail. Co. (1861), 1 Drew. & Sm. 624, 636; 
Winn V. Mossman (1869), L. IJ.. 4 Exch. 292, 300; B. v. Percy (1873), 
L. R. 9 Q. B. 64, 05 ; Bristol Corporation v. Cunning (1906), 95 L. T. 
183 180. ' ^ ' 

[i) Colquhoun v. Brooks (1887), 19 Q. Br 1). 400, per Wills, J., at p. 406, 
whose dissentient ju(^ment was in accordance with the decision in the 
House of .Lords (S. C. (1889), 14 App. Cas. 493); Stevenson v. Hunter 
(1903), 6 P. (Ct. of Se83.)‘761. 

(/) Newcastle [Duke) v. Morris (1870), L. R. 4 H. L. 661, 671 ; McLaugh- 
lin V. Westgnrth (1906), 75 L. J. (p. c.) 117. 

[k) B. y. Slator (1801), 8 Q. B. D. 267, 272 (“indictment ”) ; Be Wanzer, 
Ltd., [1891] 1 Lh. 305, 311 (“sequestration ”). As to judicial notice of 
statutes, see title Evidence, Vol. XIII., p. 625. 

(l) Interpretation Act, 1889 (52 & 63 Viet. c. 63), ss. 23 — 26, 28, 29. 

(w) Income Tax Special Purposes Commissioners v. Pemsel, [1891] A. C. 



Part III. — Interpretation. 

(v.) Benevolent Inierprttaiion. 

288. Judicial interpretation should be directed to avoiding 
consequences which are inconvenient and unjust, if this can be done 
without violence to the spirit or the language of a statute (;^). 
In advancement of a remedial statute everything is to be done 
that can be done consistently with a proper construction of it (o), 
even though it may be necessary to extend enacting words beyond 
their natural import and effect Qj). This principle is applied, 
where the intention of Parliament is not clear (^), or its language is 
capable of two constructions (r). 

It has been laid down that a liberal construction is to .be 
given to general statutes which provide for the maintenance of 
religion, the advancement of learning, and the relief of the poor (a), 
and to saving classes introduced into repealing statutes for the 
purpose of protecting persons from the consequences of acts done 
under the statutes repealed (/>). 

289. The principle that ^‘an Act of late time shall be taken 
^yithin the equity of an Act made long time before (e) is still 
unimpaired, and a power of jointuring created before the Statute of 
Devises, 1540 (d), may be properly exercised by will (^). 


531, 'per Lord MacNxIcutlx, at p. 580, citing with approval remarks of 
Lord IfAKOWLOKE. 

(m) Middlesex Justices v. B. (1884), 9 App. Cas. 757, 770; E.\. Great 
Driffield {Inhabitants) (1828), 8 B. & L. 684, 090; Bollock v. Lands Improve* 
ment (Jo. (1888), 37 Ch. D. 661 ; Barlow v. Boss (1890), 24 Q. B. D. 381, 
389, C. A. Construction by the equity, or the extension of decisions 
beyond tlio enacting words, soi long as they were witliin the mischief or 
cause ot making (Co. Litt. 24 b), was common with regard to earlier 
statuteh {Uap V. Berth (Lord Brovosl and Magistrates) (1863), 4 Macq. 535, 
544, H. L.) ; but the courts always required to bo satisfied that plain 
words did not stand in the way, and* such construction or extension is 
now generally ouh of use {Atcheson v. Everitt (1776), 1 Cowp. 382, 391, 
H. L. ; Brandling v. Barrington (1827), 6 B. &; C. 467, 475 ; iShiittlewOrth 
v. Le Fleming (1865), 19 C.B. (n. s.) 687, ’'703). As to the effect of a 
series of decisions as to the true meaning of an Act in justifying a 
particular construction of it, compare lie Belhlem Uospiial (1875), L. B. 
19 Eq. 457, per Jessel, M.E., at p. 460. As to judicial notice of statutes, 
see title Evidence, VoL XIII., p. 525. 

(o) Johnes v. Johnes (1814), 3 Dow, I, H. L., per Lord Eldon, at p. 15; 
Turtle V. Ilariwell (1795), 6^'erm llep.'426, 429 ; Lyde v. Barnard (1836), 
1 M. & W. 101, 113, 114; n. v. Mihier 14 L. J. (m. C.) 157; 

li. V. Cheshire Justices (1845), 3 DoV. & L. 337 (both cases in which 
orders made under the Poor Law Amendment Act, 1844 (7 & 8 Viet, 
c. 101), were cured by following the form given in the schedule to 
the Bastardy Act, 1845 (8 4) v ict. c. 10)); Dapueta {Giovanni) v. 

Wyllie {James) Co. (1874), L. 41. 5 P. C. 482 ; Siaitihmd Indnstrial Corn 
and Provision Society v. Siainland Urban Council^ [1906] 1 K. B. 233. 

{p) York {Dean and Chapter) v. Middlebnrgh (1828), 2 Y. & J. 196, 215. 
{q) Dixon v. /Zarmon (1670), Vaugh. 36, 3’8. * 

(r) See Chelsea Vestn/ v. King (1864), 17 C. B. (n. s.). 025, 'per Erle, 
C.J., at p. 629 ; B. v. Monck (1877), 2 Q. B. 1). 544, 555, C. A. 

(а) Magdalen College (Jase (1615), 11 (>o. Rep. 66 b, 70 b, 71 a. 

(б) Foster v. Britchard (1857), 2 H. & N. 151. 

(c) Vernon's Case (1572), 4 Co. Rep. 1 a, 4 a. 

{d) 32 Hen. 8, c. 1. 

(e) Be Bolton Estates, Bussell v. Meyriek, [1903] 2 Ch. 461, C. A.^ 
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(vi.) Provi&ionB Affectimj Jurisdidion, 

290 . It is a question of construction whether a statute directly, 
or by necessary implication, takes away a right of procedure by 
substituting another, or loaves the former right co-existing with 
the latter {j). This question may be tested by inquiring whether 
the substituted procedure is a complete one, and whether it gives 
the parties interested in invoking it the same rights of being 
heard as they formerly possessed {g). 

291 . Where power is given by statute to take proceedings in 
different courts, the remedy is subject to the lex fori of the court 
in which it is taken, as, for instance, the limit of time within which 
the remedy must be sought Qi). 

292 . Statutory provisions giving jurisdictioh to inferior courts, 
to Government departments, or to bodies oreated ad hoc, must be 
strictly construed (i), and the procedure prescribed must be exactly 
followed (/i). 

(vii.) CoiuUU){cij with Jnternaiional Law, 

293 . There is a presumption that Parliament does not assert or 
assume jurisdiction which goes beyond the limits established by 
the common consent of nations. On the principles already stated if), 
however, this presumption must give way before an intention clearly 
expressed (m), 

294 . Statutes are to be interpreted, provided that their language 
admits, so as not to ))c inconsistent with the comity of nations {n). 


approving Vernon’s Case (1572), 4 Co. Rep. 1 a, 4 a. Tlio leading charac- 
teristic of this extension of statutes by inference to include cases not 
originally contemplated is that tlie earlier statute deals with a genus within 
wliich a new species is brought by a subsequent Act {B. v. Smith (1870), 
L. R. 1 C. C. R. 266,pcrBoviLL,C.J.,atp.270). As to powers of jointuring, 
sec title Powers, Vof. XXIII., pp. 80 et seq, 
if) Sharp V. Warren (1818), 6 Price, 131 ; Broclcwell v. Bullock (1889), 
22 Q. B. D. 567, C. A.', Great Western Bail Co, v. Sharman (1892), 61 
L. J. (Q. B.) 600. 

[g) Broclcwell Y. Bullock, supra, per Fry, L.J., at p. 575. 

{%) Thus, wliero a Iqcal Act enacted that paving expenses sho^d bo 
recoverable from frontagers either in a court of summary jurisdiction,^ or 
by action in the High Court, it was held that in the latter case the action 
need not be bi’ougkt 'witliin six months ^{BlacMurn Corporation v. 
Sanderson, [1902] 1 K. B. 794, C. A., followed in Metropolitan WaUr 
Board v. Bunn, [1013] 1 K. B. 134); and see title Highways, Steeets, 
AND Bridges, Vol. XVI., pp..'223 et seq, 

(i) E, V. Bird, Ex parte Jfeedes, [169^], 2 Q. B. 340 (rules made by 
court of quarter sessions) ; B. v. Board of Education, [1910] 2 K. B. 166, 
C. A., affirmed, [191 1] A. C. 470 (exercise of powers by public office); 
Brown v. Holyhead Local Board fif Health (1862), 1 H. & C. 601 ; Scott v. 
Billiner, [1904] 2 K. B- 866 (local bye-laws). 

(k) B. V. Essex County Court Judge (1887), 18 Q. B. D. 704, 708, C. A. 
\l) See p. 147, antp. 

\m) Mortensen y. Beters (1906), 8 Fraser (Justiciary Cases), 93, 103 
(question whether a foreigner could be convicted under certain Fishery 
Acts of offences outside the three-mile limit). 

In) Bloxam v. Favre (1883), 8 P. V. 101, 104, affirmed (1884), 9 P. D. 
130, C. A. ; Be Martin, Loustalan v. Loustalan, [1900] P. 211, 233, C. A. ; 
see title Conflict of Laws, Vol. VI., pp. 281 et seq. 
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International law, however, being mainly conventional, can, it 
geems, only be administered by the courts when it forms part of 
the law of this country (o). If, therefore, statutory enactments are 
clearly inconsistent with international law, they must be so con- 
strued, whatever the effect upon the rights of aliens not within the 
jurisdiction may be (/>). 

295. The statute law of a foreign country, when relevant and 
not repugnant to the law of this country or to natural justice, may 
be proved and given effect to by the courts of this country {q), 
excepting in the case of statutes imposing penalties (r) or liabilities 
or disqualifications in the nature of penalties («), and ffscal laws(t). 
On the same principle the wills of foreigners executed in accord- 
ance with the law of the country in which they are domiciled are 
admitted to probcfte (u), and foreigners sojourning in British 
dominions may avail themselves generally of British statutes (w). 


Part IV.— Operation. 

Sect. 1. — Commencement and Duration, 

296. The expression “ commencement ” used with reference to 
a statute means the time at which the statute comes into opera- 
tion (.c), which, where no other time is provided, is the commence- 
ment of the day upon which it receives the Royal Assent (a). Any 
statute passed after 1889, or any Order in Council, order, warrant, 

(o) lie Queensland Mercantll^nd Agency Co., Ex parte Australasian 
Investment Co., Ex parte Union^anlc of J.w<f<ra2i«,[1892] I Ch. 21^, C. A., 
per Llvuley, L.J,, at p. 229. 

(/>) Cnil\.Eapayanni, ** The Amalia'^ (1863), 1 Moo. P. C. C. (n. S.) 471, 
474; R . V. Anderson (1808), L. R. 1 cC, C. R. ICl (alien convicted of 
murder in a British ship within foreign territory, pursuant to Merchant 
vShippiiig Act, 1854*(17 & 18 Viet. c. 104), s. 267) ; E. v. Keyn (1876), 2 
Ex. D. 63, 160 ; Niboyet v. Niboyet (1878), 4 Pv D.,1, 20, C. A. 

(q) Bank of Australasia y. Vias(1851), 16 Q. B. 717.; W titles Evidence, 
Vol. Xin., p. 490; Conflict of Laws, Vok VI., pp. 281 et seq. ; Con- 
tract, Vol. VIL. pp. 493, 494; Executors and Administrators, 
Vol. XIV., pp. 163 et seq. 

(/•) Huntington v. Attrill, [1893] A. C. 150, 167,P. C. As to extradition, 
SCO title Extradition and Fugitive Offenders, Vol. XIV., pp. 403 etseq. 

(.‘f) Ee Selot's Trust, [1903(J 1 Ch. 488; Sydney Municipal Council v. 
Bull, [1909] 1 K. B. 7. ^ J J . F 

(0 Wynne v. Jackson (1826), 2 Rus8.\351; seQ Chalmers, Bills of 
Exchange, 7th ed., p. 264, and th^ cas^ tlicxc cited; title Bills Of . 
Exchange, Promissory Notes 'and Negotiable Instruments, Vol II., 
P- 552. - . ' . 

(u) Doglioni v. Crispin (1866), L.‘R. I R. L. 301 ; Ee Price, Tomlin v.‘ 
Latter, [1900] 1 Ch, 442 ; see title Conflict of Laws, Vol. VI., pp. 224 
ct seq. ’ > , 

{w) Jefferys v. Boosey (1854), 4 H.L. Cas'. 816 ; Eouiledge v. Low (18^8), ' 
h. R.' 3 H. L. 100 (copyright cases) ; Davidsson v. i7i«i!, [1901] 2 K. B. 606 
(Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93) ) ; soo title Aliens, Vol. L, 
p. 308. ‘ 

{x) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 36 (1). 

(a) Acts of Parliament (Commencement) Act, 1793 (33 Geo. 3, c. 13) ; 
Tomlinson v. Bullock (1879), 4 Q. B. D. 230 ; E. v. Smith, R. v. Westm, 
[1910] 1 K. B. 17, 24, C. C. A. As to the procedure relating to the signify- 
ing of the Royal Assent, see t^tle Parliament, Vol. XXL, pp. 723 et seq. 
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Statutes. 


Sect. 1. 

Commence 
ment and 
Duration, 

Passing of 
Act. 


Earlier 
exercise of 
powers. 


scheme, letters patent, rales, regulations, or bje-laws made, 
granted, or issued under a power conferred by statute, if expressed 
to come into operation on a particular day, must be construed as 
coming into operatioti immediately on the expiration of the 
23re vio US day (h). 

The expression passing of the Act refers to the date at 
which the Eojal Assent is given, and not necessarily to the 
commencement of its operation (c). 

Tiie commencement of a statute may vary as regards different 
places or as regards its various provisions (d). 

< 297 . A statute passed since 1889, which is not to come into 
operation immediately on its passing (c), may, nevertheless, confer 
powers to be exercised for the purpose of bringing it into operation 
at the appointed time (/). Such powers- may, unless a contrary 


(b) Interpret«ation Act, 1889 (62 & 63 Viet. c. 63), s. 30 (2). The result 
is that an Act of Parhament, or Order in Council, which is expressed to 
come into operation on the January, takes effect immediately after the 
clock has struck midnight on the 3 Ist December. Before 1793, Act! of 
Parliament, in wliich the contrary was not expressed, came into operation 
as from the first day in the session in which they were passed, because by a 
legal fiction a session, like an assize, was deemed to constitute a single day 
(Fanter v. A.-O. (1772), 6 Bro. Pari. Cas. 486). This led to difficulties, for 
the judges had to take judicial cognisance of the first day of the session, 
instead of being able to take the day of tlie passing from the authorised 
copy of the Act itself (i?. v. Wilde (1670), 1 Lev. 290 ; Latless v. Holmes 
(1792), 4 Term Hep. 660); and a man might bo convicted of an offence 
which had- not in fact been created by statute at tlie time it was committed 
(E, y. BaiTey (1800), Russ. & Ry. i ; E. v. Middlesex Justices (1831), 2 
B. & Ad. 818, 821). As to rctrospcctive^c fleet, see pp. 159, 160, posf. 

(c) Ec Bnlzell, Ex yarte Eashleiyh (1876), 2 CII. D. 9, C. A., followed in 
E- y. Smith (1909), 26 T. L. R. 23, C. C. A. (operation of Prevention of 
Crime Act, 1908 (8 Edvv. 7, c. 69) ). In Burn v. Carvidho (1834), 1 Ad. & El. 
883, 896, Ex, Ch.,itwaspointed out that the Civil Procedure Act, 1833 (3 &: 4 
Will. 4, c. 42), s. 44, provided that it should commeu-ce and take effect on 
the 1st June', 1833, although it did not receive the Royal Assent until the 
14th August following. It is apprehended that the Act would bo without 
statutory force until the later of the two dates, when it might have a 
vetrospectivo operation, a result quite permissible in Acts regulating 
procedure {Ee Athhimney, Ex yarte Wilsony [1898] 2 Q. B. 547); sc'c 
p. 161, post. 

{d) For instances, see the Sunday Closing (Wales) Act, 1881 (44 & 45 
Viet. c. 61), which was to come into operation in each magisterial division 
on the day next appointed for the holding of the general annual licensing 
meeting for that division ; Licensing Act, 1902 (2 Edw. 7, c. 28), s. 21, 
which came into operation four years and three months after the rest 
of the Act; Education Act, 1902 (2 Edw. 7, c. 42), s. 27 (2), which 
enabled the Board of Education to appoint different days for different 
purposes and for different provisions of the Act and for different 
councils. The formula of a commcucement clause usually runs : “ This 
Act (save as otherwise expressly provided) shall come into operation on 
a named day, which is fn most cases the 1st January. But, as the financial 
year ends on the 3 Ist March, Acts which involve financi^ operations arc 
usually Tnado to como into operation on the Ist April. 

(c) For instances, see Licenshig Act, 1902 (2 Edw. 7, c. 28) ; County 
Courts Act, 1903 (3 Edw. 7, c. 42) ; Workmen’s Compensation Act, 1906 
(6 Edw. 7, c. 68) ; National Insurance Act, 1911 (1 & 2 Geo. 6, c. 65). 

(Lit may bo, and generally is, necessary to appoint officers, to prepare 
and promulgate schemes, rules, or bye-laws, to give notices, and to prescribe 
forms. 
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intention appears, be exercised immediately after the passing of 
tke statute, so long as any instrument made thereunder does not, 
in the absence of necessity or of express enactment, come into 
operation before the statute itself (g). 

298. Any statute may be altered, amended, or repealed in the 
same session of Parliament (h). Of two statutes passed on the 
same day one may repeal the other (t). 

299. The duration of a statute is prmd facie perpetual (/c). It 
is, however, possible that statutes may escape repeal by inadvert- 
ence (/) ; hence, non-user and inconsistency with more modern 
legislation may affect the construction put upon them 
Statutes, moreover, may be intended to be temporary as well as 
perpetual, and express words are not necessary to show whether 
Parliament intended a particular statute to be one or the other (?<). 
A statute which merely enacts the continuance for a limited time of 
an earlier statute will not necessarily abrogate that part of it which 
was unlimited in operation (o). 

• 

500. Temporary statutes, which are often tentative (p), may bo 
made perpetual by subsequent Acts. The Act so made perpetual 
becomes in effect perpetual ah initio (q). 

Powers, such as, for instance, to take land by compulsory pur- 
chase (r), which have expired with the statute creating them, may be 
prolonged, extended, and even revived by subsequent statutes (s). 
It was formerly the practice to pass a general Act to continue 
temporary Acts relating to some particular subject (f); at present 


ig) Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 37. 

(i^) Ihid., 8. 10, re-enacting Lord Brougham’s Act (stat. (1850) 13 & J4 
Viet. c. 21), 8. 1. For example, the Companies (Consolidation) Act, 1903 
(8 Kdw. 7, c. 69), repealed the Companies Act, 1908 (8 Edw. 7, c. 12). As 
lo Parliament generjilly, see title Parliament, Vol. XXI.,pp. 611 et seq. 

(i) She(ficld (Jorporation v. kShefield Electric Light Co., [1898] 1 Ch. 203. 

(h) The ** hidia^' (1804), Brown. & Lush. 221; llehbert v. Purchas 
(1871), L. R. 3 P. C. 605, 650; Houghton ' y. Fear BroiherSy Ltd, and 
IVdis/ifr, [1913] 2 K. B. 343. 

{1) This would appear to bo the case with the Physicians Acts (stat. 
(1540) 32 lien. 8, c. 40, and stat. (1553) 1 Mar. sess. r2, c. 9); - see 
lurther instances given in Craies’ Statute Law, 2nd ed., p. 362. 

(m) Leigh v. Kent (1789), 3 Term Rep. 362, 364; Dobbs v. Grand 
Junction Waterworks Co, (1^82), 10 Q. B. D. 337, 3^5, 0. A. ; licidv, 
I) ilson and Ward, Keidv. Wilson and King, [1895] I Q. B. 315, C. A. 

(n) R. V. Longmead (1795), 2 Leach, 694; Dames y. WMte (1846), 1 
C. B. 192 ; The ** India P supra. 

(o) Prices of Wine (1618), Hob. 216; Houghion v. Fear Brothers, Ltd, 
ond Willsher, supra. 

(p) For an instance, see the Employers’ Liability Act, 1880 (43 & 44 
Viet. c. 42), which Avas pjissed for seven years, and since then- has-been 
aenewed annually. 

(q) 11. V. Morgan{ll36), 2 Stra. 1066; R.v. Swiney{im), Ale. & N..131. 

(r) See title Compulsory Purchase of Land and Compensation, 
Vol. VI., pp. 62, 63. 

{s) Bentley v. Rotherham and Kimberworlh Local Board of Health (1876), 
4 Ch. D. 588, per Jessel, M.R., at p. 593. 

(0 As various local turnpike Acts by stat. (1834) 4 & 5 Will. 4, c. 10 
{Barnes v. White (1845), 1 C. B. 192). 
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an Expiring Laws Continuance Act, with a schedule attached, 
including all classes of temporary Acts, is passed every session (//). 

Statutory provision has been made for the continuance, as from 
their expiration, of statutes which would expire during a session, 
when Bills have been introduced for that purpose, but at the time 
of the expiration have not received the Eoyal Assent (?r). Such 
provision has been found especially necessary for the collection of 
duties of customs and excise and of income tax (x), 

301. After the expiration of a statute, in the absence of provision 
to the contrary, no proceedings can be taken on it, and proceedings 
already commenced facto determine (y), 

' When a definition contained in a statute passed for a limited 
time is incorporated into another statute for its special purpose, 
the definition, notwithstanding the expiratioif of the first statute, 
survives for the purpose of the surviving statute (a). 

302. A temporary statute may now effect the permanent repeal 
of enactments inconsistent with it{b). Before Lord Brougham^s 
Act (c) it would-only have suspended their operation (d). 

303. A statute which is repealed differs from a temporary statute 
in that the former, except in so far as it relates to transactions already 
completed under it («), becomes as if it had never existed, while 
with respect to the latter the extent of tlie restrictions imposed 
and the duration of the provisions are matters of construction (/). 

304. The revival of an expirefl statute carries with it the revival 
of statutes explanatory of it(^). 


{u) For the form of these Acts, see thaf of 1913 (3 & 4 Geo. 5, c. 18). 

(t<;) Acts of Parliament (Expiration) Act, 1808 (48 Geo. 3, c. 106). As 
to the lloyal Assent, see title Parliament, Vol. XXI., pp. 723 el neq. 

(a?) Provisianal Collection of Taxes Act, 1013 (3 Geo. o, c. 3). 

(y) Milleds Case (1764), 1 Win. Bl. 451 ; E. v. McKenzie (1820), lUiss. 
& Ky. 429 ; Charrington v. j\I eaihermgham (1837), 2 AX. & W. 228 ; E. v. 
Mawgan {Inhabitants) (1838), 8 Ad. & El. 496 ; but see IJovgh v. Windus 
(1884), 12 Q. B. D. 224, where the full Court of Appeal held that goods 
seized under a wiit of elegit before the date of repeal of the Act autho- 
rising delivery might be delivered after that date. The inconveniences 
attending temporary Acts which it is intended to renew, and the 
expedients adopted for allaying them, were discussed in the recent cases 
of Bowles V. A.-O.f [1912] 1 Ch. 123, 132 ; Bowles v. Bank of England, 
[1913] 1 Ch. 57. 

(а) Thus, in Ex parte Iligginhotham (1840), 9 Dowl. 200, it was held 
that where the Unlawful Societies Act, 1799 (39 Geo. 3, c. 79), had declared 
certain places to bo disorderly within the meaning of stat. (1795) 36 Geo. 3, 
c. 8, attaching penalties to certain offences, they continued to be punish- 
able under the former Act, wdien the latter expired under a time limit. 

(б) Lavri v. Eenad, [1892] 3 Ch. 402, 420, C. A. ; Cwynne v. Brewifty 
[1894] 2 Ch. 610; Xaylor v. New Windsor Corporation, [1898] 1 Q. B. 186, 
205, C. A. ; affirmed, [1899] A. C. 41, 50 ; but see ibid,, per Lord Halsbury, 
L.C., at p. 46. 

(c) Stat. (1850) 13 & 14 Viet. c. 21. 

{d) Warren v. Windle (1803), 3 East, 205, 212 ; E. v. Eogers (1809), 10* 
East, 569, 573. 

{e) Hitchcock V. Way (1837), 6 Ad. & El. 943, 947. 

()) Eieavcnson v. Oliver (1841), 8 M. & W. 234, 241 ; p. 157, ante, 

(g) Williams v. Eovgheedge (1759), 2 Burr. 747. 
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Sect. 2. — Bctrospective Effect, 

Sub-Sect. 1.— /n General 

305 . A statute is imm& facie prospective, and does not interfere 
with existing rights (/i), unless it contains clear words to that effect (/), 
or unless, having regard to its object, it necessarily does so (k). 


{h) ''Nova constitutio futuris formam imponere dehei, non prceleriiis” 
(2 Co. Inst. 292) ; see also Bac. Abr. tit. Statute (C.) ; Qillmore v. Shuter 
(1678), 2 Mod. Rep. 310 ; 3. v. Lancashire [Inhabiianls) (1831), 2 Ad. & El. 
813 ; Burn v. Carvalho (1834), 1 Ad. & El. 883, 89o, Ex. Cli. ; Hitchcock x. 
Way (1837), 6 Ad. & El. 943 ; Thompson v. Lack (1846), 3 C. B. 540 ; 
Moon V. Burden (1848), 2 Exch. 22 ; Booluhdass Bettamberdas v. BamloU 
Thackoorseydass (1850), 7 Moo. P. C. C. 239 (gaming transactions) ; Marsh 
V. Higgins (1850), 9 (J. B. 551 ; Waugh v. Middleton (1853), 8 Exch. 352 ; 
Larpent v. Bihby (1855), 5 H. L. Cas. 481 ; Noble v. Gadban (1855), 5 H. L. 
Cas. 504 (operation of bankruptcy statutes); Urqaharlx. Urquhari (1853), 
1 Macq. 658, 662, H. L. ; Jackson v. Woolley (1858), 8 E. &B. 778, Ex. Ch. ; 
W^illiams v. Smith (1859), 4 H. & N. 559, Ex. Cli. (Mercantile Law Amend- 
riient Act, 1856 (19 & 20 Viet. c. 97), s. I) ; J^idland Bail Co. v. Pye (1861), 
1(> C. B. (n, s.) 179, 191 ; Evans y. Williams (1865), 2 Drew. & Sm. 324 
(Law of Property Amendment Act, 1860 (23 & 24 Viet, c: 38) ) ; Williams v. 
Harding (1866), L. R, 1 II. L. 9 ; Mount v. Taylor (1868), L. R. 3 C. P. 
645 ; Levi v. Sanderson (1869), L. R. 4 Q. B. 330 (operation of restrictive 
provisions of County (>oui*t,s Act, 1867 (30 & 31 Viet. c. 142), upon High 
Court costs); Be Suche {Jo.^eph) dt Co., Ltd. (1875), 1 Ch. D. 48, 50; 
Gardner v. Lucas (1878), 3 App. C^s. 582, 601 ; B. v. Ipswich Union 
(1877), 2 Q. 11. D. 269 ; Tenterden Union Guardians v. St. Mary^ Islington, 
Guardians (1878), 38 L. T. 485 (poor law settlements) ; Hickson v. Barlow 
(1883), 23 Cli. D. 690, C. A. (Bills of Sale Act (1878) Amendment Act, 
1882 (45 k 46 Viet. c. 43) ) ; Allhns*n v. Brookin/j (1884), 26 Ch. D. 559 
(Croiind Came Act, 1880 (43 i^44 Viet. c. 47)) ; Beid v. Beid (1886), 31 
Ch. D. 402, ('. A. (Married WomeiPs Projicrty Act, 1882 (45 & 46 Viet, 
c. 75) ) ; Main v. Stark (1890), 15 App. Cas. 384, 388, P. C. (status of 
school ti.U'liors) ; Be Baison, Ex parte Baison (1891), 8 Morr. ll; E. v. 
Griffiths, [1891] 2 Q. B. 145, C. C. R. ; Be Norm, an. Ex parte Board of Trade, 
[1893] 2 Q B. 369, C. A. (all three cjuseii on the Bankruptcy Act, 1890 (53 & 54 
V^ict. c. 71) ) ; Knight v. Lee, [1893] 1 Q. B. 41 (Gaming Act, 1892 (55 & 56 
Viet. c. 9) ) ; Be Pulborough Parish School Board Election, [1894] 1 Q. B. 
725, C. A. (disqualification of baukfupt) ; Be Chapman, ('ocksy. Chapman, 
[1890] 1 Ch. 323 (Trustee Act, 1893, Amendment Act, 1894 (57 & 58 Viet, 
c. 10) ) ; Be Waverley Type Writer, D^Eslerre v. Waverley Type Writer, 
[1898] 1 Ch. 699 (Preferential Payments in Bankruptcy Amendment Act, 
1897 (00 & 61 Viet. c. 19) ) ; Young v. Adams, [1898] A. C. 469, 476, 
P. C. ; Smith v. Collaiuler, il901] A, C. 297, 301 ; The Langdale (1907), 
76 L. J. (p.) 154 (Merchant Snipping Act, 1906 (6 Edw. 7,c. 48) ) ; Smithies 
V. National Association of Operative PlasUrers, [1908] 1 K. B. 310, 319 
('.A. (Trade Disputes Act, 1906 (6 Edw. 7, c. 47) ). 

(?) Thus, the Law of Property Amendment Act, 1860 (23 & 24 Viet, 
c. 38), s. 12, expressly provides that the Law of Property Amendment Act, 
1859 (22 & 23 Viet. c. 35), s. 32, shall operate retrospectively. 

{k) As in Quitter v. Mapleson (1882), 9 Q. B. D. 672, C. A., where, in an 
action of ejectment, relief against forfeiture under tlio Chnveyaucing and 
Law of Property Act, 1881 (44 & 45 Viet. c. 41), s: 14, was granted by the 
Court of Appeal, although when the action was before the court of first 
instance the statute had not come into operation; see, further. Be Lees 
(1843), 5 Beav. 410; Be Bhodes (1844), 8 Beav. 224; Ec Eyre (1848), 2 Ph. 
367 (all cases upon the taxability of bills of costs under the Solicitors Act, 
1843 (6 & 7 Viet. c. 73), s. 38) ; Pardo v. Bingham (1809), 4 Ch. App. 735, 
740 (Statute of Limitations); Phillips v. Eyre (1870), L. R. 6 Q. B. 1, Ex. 
(3i. (whore the principle underlying Acts of indemnity is expounded); 


Sect. 2. 

Retro- 

spective 

Effect. 

Primd facie 
[>rospective. 



160 


Statutes. 


Sect. 2. The fact of a statute being remedial (Z), or designed to protect the 

Retro* public interest (wi), is matter to which great weight is to bo attache^, 

spective The operation of a statute on a contract so as to alter it (n)y or to 

.E^t. render performance of it impossible (o) , may be excluded by a 

sufficiently clear provision in the contract to that effect (p), where 
the terms of the statute in question are consistent with the inclusion 
of such a provision (q). 

It does not follow that because a statute does not contain the 
. words “from and after the commencement of this Act ” it is retro- 
spective (/•), or that when it contains them it is not retrospective («). 
The word “ retrospective ” is in itself ambiguous (t). 

•A statute is not to be construed to have a greater retrospective 
operation than its language renders necessary (a). 


SuB-SEcr. 2 . — Disturbance of llvjhis already Acquireil, 

Existing 306 . An enacting clause which interferes with existing rights 
jights. construed strictly (b), while the largest and most liberal 

construction is given to an exception which protects such rights (c). 
f In a certain sense all legislation must affect and interfere with 

existing rights. The rule, therefore, strictly stated, applies to 
rights which are at the moment of enactment matters of active 
assertion, and not to rights which may thereafter be the subject of 


Be Ashcroft, Ex parte Todd (1887), 19 Q. B. D. 186, 195, C. A. (cilect of 
repeating sections of a repealed statute in a new or consolidating Act) ; 
Kemp V. Wright, [1895] 1 Cli. 121, C. A. ; v. Qwynne, [1911] 2 Ch. 
1, 12, C. A, (Conveyancing and Law of Propeily Act, 1892 (55 & 56 Viet, 
c. 13) ). 

(Z) T?i 6 Ironsides'’ (1862), Lush. 458. 

{m) B. V, Vine (1875), L. R. 10 Q. B. 195 {where the intention to protect 
the public was held to override the penal character of the Wine and Beer- 
house Amendment Act, 1870 (33 & 34 Viet. c. 29) (now repealed)); 
Westhury-on-Severnv. Barrow-in-Furness (1878), 3 Ex. D. 88, 94 (where 
the statute in question was read to apply to the past as well as tlio future, 
its object being to remove difficulty of proof rather than to introduce law 
intrinsically better). 

(») Brewster v. KitcheU (1697), 1 Salk. 198 ; Doe d. Anglesca {Marquis) 
V. Rugeley {Churchwardens) (1844), 6 Q. B. 107 ; Baity v. Be Crespigny 
(1869), L. li. 4 Q. B. 180, 186 ; Newington Local Board v. Cottingham Local 
5oard (1879), 12 Ch. D. 725. 

(o) Oswald V. Berwick-upon-Tweed Corporation (1856), 5 H. L. Cas. 856. 
ip) Devonshire {Duke) v. Barrow Steel Co. (1877), 2 Q. B. D. 286, C. A. ; 
MonkY, Arnold, [1902] 1 K. B. 761, 767 ; Horner v. Franklin, [1905] 1 
K. B. 479, 487, C. A. ; compare Stuclcey v. Hooke, [1906] 2 K. B. 20, C. A. 
{q) Wooler v. NoHh Eastern Breweries, [1910] 1 K. B. 247. 

(r) Jones v. Bennett (1890), 63 L. T. 705; Barber v. Tilson (1815), 3 
M, & S. 429 ; B. v. Smith (1870), L. R. 1 C. C. R. 266, 270. 

(«) R. V. Birwisile (1889), 58 L. J. (m. c.) 158. 

{i) R. V. St. Mary, WJiitechapel {Inhabitants) (1848), 12 Q. B. 120, 127; 
Allen V. Gold Reefs of West Africa, Ltd., [1900] 1 Ch. 656, 673, C. A. 

(rt) Lauri v. Renad, [1892] 3 Ch. 402, C. A., jyer Bindley, L.J., at p. 421. 
(6) Stead V. Carey (1845) 1 C. B. 496; Metropolitan Asylum District y. 
Hill (1881), 6 App. Cas. 193, 203 ; Western Counties Rail. Co. v. Windsor 
and Annapolis Rail. Co. (1882), 7 App. Cas. 178, 189, P. C. 

(c) Finch v. Birmingham Canal Navigation Co. (1826), 5 B. & C. 820 ; 
JButchers' Hide, Skin and Wool Co., Lid. v. Seacome, [1913] 2 K. B. 401. 
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litigation (J). A distinction may frequently have to be drawn 

• between a vested right and a mere privilege (r). 

307. Although an existing right of action is not facie 

taken away by a new statute (/), there is no rule that when a 
person has commenced an action he has a vested right in the then of 
state of the law (r/), A saving clause in a repealing statute may, 
however, protect him as regards rights which he may have acquired 

or lial)ilitie8 he may have incurred thereunder (h). 

A mere right existing at the date of a repealing statute to* 
take advantage of the provisions of the statute repealed is not a 
'‘right accrued” within the meaning of the usual saving clause 
providing that all rights accrued by virtue of the statute repealed 
are to be unalfected by such repeal (i). 

Sub-Sect. 3. — Alieration in Judicial Procedure. 

308. An enacting clause which affects procedure only is retrospec- Alterations 
tive ; for it deals with tlie mode in which a right of action already iii procedure 
existing shall be asserted, and creates no new right of action (k). 

• {d) For, whore a nuisance is authorised by statute (as in Hammersmith 
etc. hail (Jo. v. Brand (1860), L. R. 4 II. L. 171 ; London and Brighton 
hail Co. Y. Truman (188.5), 11 Api>. Cas. 45 ; compare title Nuisance, 

Vol. XXL, pp. 464, 467, 517 ct seq.), the whole intention of Parliament 
is to extinguish rights which otherwise would become enforceable on 
the happening of certain events. On the other hand, if an action has 
been coininenccd, the law existing at the time of its commencement 
must, in the absence of provision to the contrary, decide the rights 
of the })arties {Ilitehcock v. Way (1837), 6 Ad. & El. 943, 951 ; Restall v. 

London and South Western Rail. Co. (1868), L. K. 3 Exch. 141 ; Oldreevev. 

Pnelcridqe (1867), L. K. 3 Exch. 145; see, contra^ Butcher v. Henderson 
(1868), L. R. 3 Q. B. 335). 4s to the retrospective action of criminal 
statute s, see R. v. [1913] 1 K. B. 551, 556, C. C. A. ; R. v. O'Connor, 

[1913 1 I Iv. B. 557, C. C. A. 

(c) /.'■ qnoJds V. A.-G. for Nova Scotia, [1896] A. C. 240, P. C. ; Slavey v. 

Graham. [1899] 1 Q. B. 406, 411. * 

(0 ('ouch V. Jeffries (1769), 4 Burr. 2460; Wright v. Hale (1860), 6 
II. N. 227, 232 ; Leeds Bank v. (1883), 11 Q. B. D. 84, 91. 

ig) Hurst v. Hurst (1882), 21 Oh. D. 278, 295, (\ A. ; A. G. v. Theobald 
(1890), 24 Q. B. D. 557, 560 ; but see Hitchcock v. Way, supra, and the 
other cases cited in note (d), supra. 

(h) Foster v. Pritchard (1857), 2 11. & N. 151. 

[i] Abbott V. Minister for Lands, [18951 A. C. 425, P. C. 

(A) River Wear Commissioners v. Adamson (1877), 2 App. Cas. 743, per 
Lord Cairns, L.C., at p. 752 ; Burn v. Carvalho (1834), 1 Ad. & El. 883, 

895, Ex. (3i. (distinction (Irawn between the Civil Procedure Act, 1833 
(3 & 4 Will. 4, c. 42), ss. 30 and 41); Wright v. Hale, supra; Pinhorn 
V. Souster (1852), 8 Exch. 138 (both cases under the Common Law 
Procedure Act, 1852 (15 & 16 Yict. c. 76) ) ; Watton v. Watton (1866), L. R. 

1 P. & I). 227, 229 ; Ings v. London and South Western Rail. Co. (1868), 

L. R. 4 C. P. 17 ; Wood v. Hunt (1868), L. R. 4 C. P. 18, n. ; Kimbray v. 

Draper (1868), L. R. 3 Q, B. 160 (cases under the County Courts Act, 1867 
(30 & 31 Viet. c. 142) ) ; Hurst v. Hurst (1882), 21 Ch. 1). 278, 295, C. A. ; 

Singer v. Hasson (1884), 50 L. T. 326; Dibb v. Walker, [1893] 2 Ch. 429 
(Judicature Act, 1873 (36 & 37 Viet. c. 66), s.. 25 (6) ) ; The Ydun, 

[1899] P. 2.30, C. A. (Public Authorities Protection Act, 1893 (56 & 57 Viet, 
c. 61) ) ; Re Chaffers, Ex parte A.-G. (1897), 76 L. T. 351 (Vexatious 
Actions Act, 1890 (59 & 60 Viet. c. 51) ) ; R. v. Chandra Dharma, [1905] 2 
K. B. 335, C. R. (Criminal Law Amendment Act, 1885 (48 & 49 Viet, 
c. 69), s. 5 (1), as extended by the Prevention of Cruelty to Children Act, 

1904 (4 Edw. 7, c. 15), s. 27) ; Bait v. Mattinson (1900), 82 L. T. 800 
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Statutes. 

Upon the principle just enunciated declaratory statutes passed 
to remedy defects in form are retrospective (/), although declaratory* 
statutes do not reopen decided cases (//j). 

A right of appeal is not for this purpose a mere matter of 
procedure (u). 

Sect. 3 . — Local Limits of Operation. 

309 . The operation of a statute jmmd facie extends to the whole 
*of the United Kingdom, and not to any place outside it (o). If the 
intention is either to limit the operation to a part of the United 
Kingdom, or to extend the operation beyond, there should be 
express words to that effect ( p). 

310 . As to persons, a statute applies to all persons in the 
whom statutes xji^ited Kingdom, or in the King’s dominions* (if the language 

can be so construed (</)), including foreigners who during their 


(Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 61), s. 19) ; compare 
Evans v. Morris, [1913] W. jSS. 

(Z) Thus, the Poor Relief (Settlement) Act, 1831 (1 Will. 4, c. 18), s. 2 j, 
operated retrospectively on the Poor Relief (Settlement) Act, 1825 (6 Geo. 4, 
c. 67) {R. V. Dursley {Inhabitants) (1832), 3 B. & Ad. 465, 469) ; and the 
Bastardy Act, 1845 (8 &; 9 Viet. c. 10), on the Poor Law Amendment 
Act, 1844 (7 & 8 Viet. c. 101) {R. v. 3Iilner (1845), 14 L. .T. (m. c.) 157 ; 
R. V. Cheshire Justices (1845), 3 Dow. &L. 337); see also A. -G. v. Hertford 
{Marquis) (1849), 3 Exch. 670, 685 ; A.-O. v. Theobald (1890), 24 Q. B. D. 
557 ; Jones v. Bennett {IS^JO), 63 L. T. 705 ; Re Lovell ami Collar Js Contract, 
[1907] 1 Ch. 249; v. Austin, [1913] 1 K. B. 551, C. C. A. 

(m) Eyre v. Wynn- Mackenzie, [1896] 1 Ch. 135, C. A. ; Day v. Kelland, 
[1900] 2 Ch. 745, 748, C. A. 

(n) Colonial Sugar Refining Co. v. 7m9i^c[1905] A. C. 369, P. C. 

(o) R. V. Jameson, [1896] 2 Q. B. ' 425, 430; see, further. Cope v. 
Doherty (1858), 2 De G. & J. 614, C. A. ; R. v. Mallow Union Guardians 
(1860), 12 I. C. L. R. 35, 40 ; Re Sawers, Ex parte Blain (1879), 12 Ch, D. 
522, 532, C. A. ; Tomalinv. PearSon {8.) & Son, Ltd,, [1909] 2 K. B. 61, 
C. A. ; Swifte v. A.-G. for Ireland, [1912] A. C. 276. 

{p) R. V. Jameson, supra, which particularly considers the Foreign 
Enlistment Act, 1870 (33 & 34 Viet. c. 90), as directed to “ any person 
within the limits of His Majesty’s Dominions.” If an Act is to apply to 
England and AVales only, the extent clause runs : “ This Act shall not 
apply to Scotland or Ireland.” I’he Isle of Man and the Channel Islands 
are not parts of the United Kingdon, and if it is intended that an Act 
should apply to them, the appheation must be made expressly ; see title 
Dependencies and Colonies, Vol. X., p. 573, and compare title Con- 
stitutional Law, Vol. VI., p. 388. Whe^ an Act is to be applied 
to the Channel Islands the formula runs : “ This Act shall apply 
to the Channel Islands, and the Royal Courts thereof shall register 
it accordingly.” While all statutes passed between 1704 and 1800 
apply prirnd facie to England and Scotland, the Union with Ireland 
Act, 1800 (39 & 40 Geo. 3, c. 67), did not extend to Ireland Enghsh or 
British statutes passed before 1800 {Lane v. Bennett (1836), 1 M. & W. 70). 
Such an Act, on the principle laid down (seep. 169, nnZe), was not retro- 
spective, and where such extension has been desired, special legislation 
has been necessary for the purpose. Pre-Union Scottish Acts have been 
revised by the Statute Law Revision (Scotland) Act, 1906 (d Edw. 7, c. 38). 

{q) Rosseter v. Cahlmann (1853), 8 Exch. 361 ; R. v. Mallow Union 
Guardians, supra ; Callender, Sykes <& Co, v. Lagos {Colonial Secre- 
tary), Williams v. Davies, [1891] A. C. 460, P. C. ; Re De Wilton, De 
Wilton V. Montefiore, [1900] 2 Ch. 481 ; Trial of Russell {Earl), [1901] A. C. 
446. 
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residence there owe him allegiance (r), and to the King’s subjects 
all over the world, wherever they are (s). When Parliament uses 
general words it is dealing only with persons or things over which 
it has properly jurisdiction (t) ; it would be futile to presume to 
exercise a jurisdiction which it could not enforce («)• 

311. Pari ratione an English statute binds all landed property 
within the realm, to whomsoever belonging (w), and the movable 
property of one domiciled in England (a). It cannot, however, be 
applied to the property of foreigners so long as it is situated abroad (/>), 
or to land or other immovable property without the realm (c). 

312. In reference to fiscal statutes imposing duties in respect 

of the passing of property on death, it has been laid down that, in 
general, if a British-Jborn subject or a foreigner dies domiciled out 
of the United Kingdom the whole of his ])ersonal estate is to be 
regarded as situate in the country of domicil, and therefore exempt 
from the operation of such a statute, but that if such a person dies 
domiciled here his personal assets, wherever situate, are subject to 
its operation (d), • 

(r) Jefferys v. (1854), 4 H. L. Cas. 815, 955; Be Sawers, Ex 'parte 

Blain (1879), 12 Ch. D. 522, 532, C. A. 

(s) Trial of Bussell {Earl), supra, at p. 448. 

(0 Jefferys v. Boosey, supra ; Wallace v. A.-G., JevesY. Shadwell (1865), 
1 ('h. App. 1, 9 ; Be Sawers, Ex parte Blain, supra; Be Bus field, Whaley 
V. Bus field (1886), 32 Ch. D. 123, 131, C. A. ; Colquhoun v. I/eddon (1890), 
25 Q. B. U.129, 135, C. A. ; Be A. B, & Co., [190OJ1 Q.B. 541,544, C. A. ; 
alhrmcd, sub nom. Cooke v. Vogeler {Charles A.) Co., [1901] A. C, 102. The 
Foreign Jurisdiction Acts have generally been careful to limit their pro- 
visions to British subjects, but incidentally the rights or privileges of 
foreigners may be affected ; see foreign Jurisdiction Act, 1890 (53 & 54 
Viet. c. 37), s. 2, a.sserting jurisdiction over persons resorting to countries 
w'thout regular governments; see also title Conflict of Laws, VoI. VI., 
])p 448 et seq, , 

(k) “It is by international law an absolute nullity” {Sirdar Gurdyal 
Singh v. E'aridkote {Bajah), [1894] A. C. 670, P. 0., per Lord Selboune, 
at p. 684). Though if it pleased Parliament to make laws as to foreigners 
out of the jurisdiction, it would, apparently, bo the duty of courts 
of justice to execute them {Cail v. Fapayanni, The ** Amalia** (1863), 1 
Moo. P. C. C. (N. s.) 471, per Dr. Lusiiington, at p. 474). A particular 
statute may contemplate its benefits being enjoyed outside the jurisdiction, 
as, for instance, by spiritual officers under the Bishops in Foreign Countries 
Act, 1841 (5 Viet. c. 6) (see title Ecclesiastical Law, Vol. XL, 
p. 498), and compensation un(}er a Workmen’s Compensation Act, by the 
dependant of an alien {Krzus v. Crow*8 Best Pass Coal Co., Ltd., [1912] 
A. C. 590, P. C.). 

{w) Birtwhistle v. Vardill (1840), 7 Cl. & Fin. 895, H, L. ; Fre/ie v. 
Carhery {Lord) (1873), L. R. 16 Eq. 461, 466; Puncan v. Lawson (1889), 
41 Ch. D. 394, 398. 

(a) Frehe v. Carhery (Lord), supra (where Lord Selborne, L.C., prefers 
the distinction between land and movables to the conventionad one between 
realty and personalty). Mortgages on laud, as well as leaseholds, have 
been held subject to the lex situs {Be Hoyles, Bow v. Jagg, [1910] 2 Ch. 
333; affirmed, [1911] 1 Ch. 179, C. A.; see title Conflict of Laws, 
Vol. VI., pp. 196 et seq. ; and compare title Mortgage, Vol. XXL, p. 183). 
A simple contract debt, on the other hand, is within the area of the local 
jurisdiction within which the debtor for the time being resides (Stamps 
Commissioner v. Hope, [1891] A. C. 476, P. C.). 

(b) A.^G. v. Campbell (1872), L. R. 5 H. L. 524, 531 ; Colquhoun v. 
Brooks (1889), 14 App. Cas. 493, 499. 

(c) British South Africa Co. v. Companhia de Mot^ambique, [1893] A. C. 602. 

(d) Winans v. A.-G., [1910] Ai C. 27, 39; see title Estate and Other 
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Other fiscal statutes, such as the Income Tax Acts, cannot he con* 
strued by the light of decisions as to death duties {c) ; but some 
limitation of their scope may be arrived at by considering the 
machinery provided for enforcing them (/). 

313. Statutes dealing with crime are presumed to apply to 
crimes committed in the United Kingdom (g). Such presumption 
may be displaced in the case of a statute forbidding a crime which,, 
though intended to be carried out in another part of the King’s 
dominions, is initiated here, or which, though initiated elsewhere, 
is intended to take effect Iiere(/0. Certain offences committed by 
liritish subjects in foreign states are by statute made cognisable and 
punishalde in England (i) and in any British possession (A). 

314. The territorial sovereignty of the ^ Crown extends to 
territorial waters (/). 

315. The Crown having power to create a local legislature in 
a dependency, a statute enacted by such local legislature has, as to 
matters within its competence, the operation and force of sovereign 
legislation (w), and any master lawfully enacted by it must, appar- 
ently, be recognised as having statutory authority here (n). 

Sect. 4. — Effect on The Crown. 

316. The Crown is not bound by the provisions of any 
statute (o), unless directly or by necessary implication referred 

Death J)uties, Vol. XIII., p. 192. As to the construction of such 
statutes in reference to particular duties, see ibid. 

(e) ('olqiihoun v. Brooks (1889), 14 App. Cas. 493, 511. 

Ij) Ibid.f at p. 506. As to the construction of the Income Tax Acts, 
sec title Income Tax, Vol. XVI., pp. 607 el seq. 

ig) ISeo title Criminal Law and Procedure, Vol. IX., p. 279. It 
follows from this that a coinjiiany registered in England may acquire a 
concession to conduct lotteries in Persia, although the latter would infringe 
the Lotteries Acts if carried on here {Macuse v. Persian Investment Corpora- 
tion {im)), 44 Ch. 1). 300). 

(h) 11. V. lirixton Prison {Governor)^ Ex parte Bavarkar, [1910] 2 K. B. 
1056, C. A. (where the o])eration of the Fumtivo Offenders Act, 1881 (44 & 
45 Viet. c. 69), is considered); compare the Larceny Act, 1896 (59 »Sc 60" 
Viet. c. 52) ; and see title Extradition and Fugitive Offenders, 
Vol. XIV., pp. 427, 428. 

[i) As, for instance, homicide under the Offences against the Persorb 
Act, 1861 (24 vA' 25 Viet. c. 100), s. 9. c 

{k) Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), s. 6 ; see title- 
Constitutional Law, Vol. VI., pp. 453, 4.54. 

(0 Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73), s. 7, 
passed to resolve doubts which had arisen in H. v. Keyn (1876), 2 Ex. D. 
63, C. C. R. ; see title Waters and Watercourses. 

(m) Phillips V. Eyre (1870), L. K. 6 Q. B. 1, 20, Ex. Ch. ; and see title 
Conflict of Laws, Vol. VI., p. 249. 

(n) Phillips V. Eyre, supra. It follows, however, on principle (though 
the matter has been set at rest by a declaratory statute (Colonial Laws 
Validity Act, 1865 (28 & 29 Viet. c. 63), s. 2) ) that any Act of a legislature 
so created which is repugnant to one of the Imperial Parliament must be 
pro tanto inoperative ; but see B. v. Marais (1901), 85 L. T. 363, P. C. 

(o) Certainly not by local and personal Acts {Mersey Docks and Harbour 
Board v. Lucas (1881), 51 L. J. (Q. B.) 114, 115, C, A.), or by colonial 
statutes {Thiberge v. Laudry (1876), 2 App. Cas. 102, 106, P. C. ; Cushim 
V. Dupuy (1880), 5 App. Cas. 409, 414, 419, P. C. ; Be Wi Matua's Willp 
[1908] a; C. 448, P. C.). 
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to ( p). It is, however, entitled to the benefit of any statute though 
not named (q). 

ip) B. V. Cooh (1790), 3 Term Rep. 519, 621. It has not always been 
easy to determine when the Crown is bound by necessary implication. 
The following rules seem to be laid down in old writers and reports : — 
(i.) General words do not bar the King of any prerogative, estate, right, 
title, or interest, which is sole and inseparable to his person {Magdalen 
College Case (1616), 11 Co. Rep. 66 b, 74 b) ; but in things which are not 
incident solely and inseparably to his person, but belong to every subject, 
and maybe severed, he maybe bound {Custom Case (1682), 12 Co. Rep. 
17, 18). (ii.) He is bound by an Act made for the public good, and for 

the prevention of injury to the public (Com. Dig. tit. Parliament (H. 1) ; 
Bac. Abr. tit. Prerogative (E.) 6). (iii.)Ho is bound by an Act mado4o 
suppress wrong, though not named, for he is the fountain of justice, and 
common right, and being God’s Lieutenant cannot do a wrong {Magdalen 
College Case, supra, at p. 72 a ; and see IL v. Wright (1834), 1 Ad. & El. 
434, 446, Ex. Ch.). (iv.) lie is bound by general words which tend to 
perfect the will of a founder or donor, and provide for the safety of 
inheritances {Magdalen ('allege Case, supra, at p. 73 a; Willion v. 
Berkley (1561), Plowd. 223,236). (v.) lie is bound by general statutes 

which provide necessary and profitable remedy for the maintenance of 
r<^igion, tlie advancement of learning, atid for the relief of the ])Oor 
{('ase of Ecclesiastical Persons (1601), 5 Co. Rep. 14 b; Magdalen College 
Case, supra, at p. 70 b ; B. v. Armagh {Archbishop) (1722), 1 Str. 616). 
(vi.) lie is bound when he claims in his natural capacity as heir of a subject 
per formam doni {Case of a Fine (1604), 7 Co. Rep. 32 a). 

Ill later times the Crown was held not to be bound in A. -6. v. 
Sewman (1815), 1 Price, 438 (where a restrictive proviso on right of the 
Crown to proceed for arrears of duties had not been re-enacted by a 
repealing and amending statute); Smithett v. Blythe (1830), 1 B. & Ad. 509 
(where tlio obligation to pay lighthouse tolls in respect of post packets 
was negatived, although the lighthouse Act contained an exemption in 
favour of ships of war only) : Weymouth (corporation v. Nugent (1865), 

0 B. & 8. 22 (harbour dues) ; A,-0. v. Donaldson (1842), 10 M. & W. 
117, 123 (distress levied for rates in Royal palace); B. v. Bayly (1841), 

1 Dr. & War. 213 (stat. (1721) 8 Geo. 1, c. 4 (Irish)); Mersey Docks 
ond Harbour Board v. Cameron, Jones yr.%Merseg Docks and Harbour Board 
(1865), 11 H. L. Cas. 443 (Poor Relief Act, 1601 (43 Eliz. c. 2) ) ; B. v. 
McCann (1868), L. R. 3 Q. B. 141 (Commissioners of Works rateable in 
respect of a bridge); A.-G. v. Edmunds (1870), 22 L. T. 667 (Debtors 
Act, 1869 (32 & 33 Viet. c. 62) ; A.-G. v. Constable (1879), 4 Ex. 1). 172 
(.Tudicature Act, 1873 (36 ^ 37 Viet. c. 66), ss. 24 (5), 34) ; Be Bonham, 
Ex parte Postmaster ^General (1879), 10 Ch. D. 595, C. A. (Bankruptcy Act, 
1869 (32 k 33 Viet. c. 71)); Coomber v. Berks Justices (1883), 9 App. 
Cas. 61 (Income Tax Acts, 1842 (6 & 6 Viet. c. 35), and 1853 (16 k 17 
Viet. c. 34) ) ; Northam Bridge Co. v. B. (1886), 65 L. T. 759 (payment of 
tolls) ; B. V. Kent Justices (4889), 24 Q. B.D. 181 (Weights and Measures 
Act, 1878 (41 k 42 Viet. c. 49)); Perry v, Eames, Salaman v. Fames, 
Mercers' Co. v. Eames, [1891] 1 Ch. 658 (Prescription Act, 1832 (2 & 3 
Will. 4, c. 71, 8. 3) ) ; followed in Wheaton v. Maple & Co., [1893] 3 Ch. 48, 

A. ; Hornsey Urban Council v. Hennell, [1902] 2 K. B. 73 ; Gorton Local 
Board v. Prison Commissioners (1887), [1904] 2 K. B. 165, n. (Public Health 
Act, 1875 (38 k 39 Viet. c. 65), not applicable to land acquired and used 
for purposes of the Crown). 

But the Crown has been held bound in De Bode {Baron) v. B. (1848), 
13 Q. B. 364, 379, Ex. Ch. (Law Terms Act, 1830 (11 Geo. 4 & 1 Will. 
4, c. 70), which constituted a court to try writs of error) ; Westminster 
Vesti'y V. Hoskins, [1899] 2 Q. B. 474 (buildings of volunteer corps subject 
to the sanitary provisions of the Metropolis Management Act, 1856 
(18 & 19 Viet. c. 120) ); doubted in Hornsey Urban Council v. Hennell, 
supra, and in Stewart v. Thames Conservators, [1908] 1 K. B. 893, where, 
upon the construction of their private Act, it was held that the Crown 
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The Crown for this purpose means not only the King personally, 
but also the officers of state when acting on behalf of the Crown in 
the discharge of executive duties (r), whether in the United Kingdom 
or anywhere within British dominions (.<{). 

317. Statutes made for the benefit of the Crown must be 
beneficially construed (/), and those restraining the prerogative 
must be strictly construed (a). 

318. The question has arisen whether a power given to the 
Crown by statute is exhausted by a single exercise of it (iv). 
Where the power is conferred by a statute passed since 1889, the 
power may be exercised from time to time as occasion requires (a). 
If 'such a statute confers a power to make rules, regulations, and 
bye-laws, this power, unless the contrary intention appears, includes 
a power to rescind, revoke, amend or vary them«{ii). 

Sect. 5 . — Effect on Existing Lau\ 

319. The common law gives place to statute law, and an older 
statute to one more recent, where the language and the objects of 
the latter are inconsistent with those of tlie former (c). Even 

could not exact from the respondents payment ot income tax. It is, 
however, usual in modern statutes to mention the Crown specifically when 
it is to be bound ; see, tor instance. Motor Car Act, 1903 (3 Kdw. 7, c. 36), 
8, 16 ; and see, generally, titles Constitutional Law, Vol. VI., p. 409; 
Metropolis, Vol. XX., p. 463. 

(q) Willion V. BerUey Plowd. 223, 240 ; Case of n Fine (1604), 7 

Co. Rep. 32 a; compare title Constitutional Law, Vol. VI., p. 409. 

(r) Gulley v. Valmerston {Lord) (1822), 1 State Tr. (N. s.) 1263; lie 
West London Commercud lianlc (1888), 38 Ch. D. 364 ; ^l.-Gr. v. Leonard 
(1888), 38 Ch. D. 622 (Crown’s priority as creditor) ; Dunny. Macdonald^ 
[1897] 1 Q. H. 555, C. A. It has been he^il, however, that the Commis- 
sioners of Works, wlio are incorporated for a particular purpose {Re 
Wood's Estates, Ex parte Works and Buildings Commissioners (1886), 31 
(’ll. D. 607, 621, C. A.), and the (.’orporation of Trinity House {Gilbert v. 
Trinity House Corporation (1886)*, 17 (h B. 1). 795) do not represent the 
Crown. As to the principles upon wliich servants of the Crown may be 
sued personally on their contracts, see Grahim v. Ruhlic Works Commis- 
sioners, [1901] 2 K. B. 781, per Phtllimurk, J., at p. 789; title Con- 
stitutional Law, Vol. VII., pp. 5 et seq, 

{s) Maritime Bank of Canada {Liquidators) v. New Brunswick {Receiver- 
General), [1892] A. (’. 437, P. (i. ; New South Wales Taxation Commis- 
sioners V. I^almer, [1907] A. (L 179, P. C. ; A.-G. for New South Wales v. 
Intestate Estates Curator, [1907] A. C. 519, P. C. In virtue of special enact- 
ments, however, the proper officer of the thrown may often be sued {A,-Q, 
of the Straits Settlements v. Wemyss (1888), 15 App. Cas. 192, P. C.). 

{t) Com. Dig. tit. Parliament (R. 21). 

{u) A,-Q. of British Columbia v. A.-O. of Canada (1889), 14 App. Cas. 
295, P. C. Thus, a section of an Act giving the thrown an option to 
purchase mines of precious metals from a subject at prices mentioned 
does not, if not exercised, deprive the Crown of its prerogative right to 
such metals {A.-O. v. Morgan, [1891] 1 Ch. 432, C. A.); compare title 
Constitutional Law, Vol. VII., pp. 116 seq. 

{w) Thus, in face of the Union with Ireland Act, 1800 (39 & 40 Geo. 3^ 
c. 67), art. 1, it was thought necessary, when it was desired to extend the 
dignities of the Crown, to pass the Royal Titles Act, 1876 (39 & 40 Viet. c. 10). 

{a) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 32 (1); compare 
p. 131, ante. 

(b) Ibid., 8. 32 (3). It should be noticed that the words “ order, warrant, 
scheme, letters patent,” which occur in ibid., s. 31, do not occur here ; see 
p. 125, ante. 

(c) Leges posteriores priores abrogant : contrarium est multiplex (2 Co. Inst. 
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though the words of a later statute talcen strictly and gram- 
. matically repeal a former statute, they ought not to be so construed 
where it is clear that the intention of Parliament is that they 
should not be so construed (d) ; and no statute operates to repeal or 
modify the existing law, whether common or statutory, or to take 
away rights which existed before the statute was passed, unless 
the intention is clearly expressed or necessarily implied (r'). 
Prirnci facie a later statute, which is supplementary to and intended 
to be read with an earlier statute dealing with the same matter, is 
not of wider application than the earlier statute (/). 

320. Affirmative statutes do not repeal precedent affirmative 
statutes unless they are contrary or repugnant to them (//); .for 

68iS) ; see also Foster's Case (1614), 11 Co. Rep. 56 b, 62 b; Bury v. 
Gherryholm (1876),» 1 Ex. D. 457, per Bramwell, B., at 461 ; and 
the cases cited in notes (d), 170.pos<. Upon this principle no rules of 

practice made by a court under its common law powers can nullify the 
express object of a statute {E. v. Fawlett (1873), L. R. 8 Q. B. 491 ; 
Handley v. Handley, [1891] P. 124, 127, C. A. ; E. v. Bird, Ex parte 
N cedes, [1898] 2 Q. B. 340). If a later statute again describes an offence 
created by a former statute and allixi's a difteremt punishment, the 
prosecutor must proceed under the later statute {Mirhell v. Brown (1858), 

1 E. & E. 267, 274; approved in Whitehead v. Smithers (1877), 2 C. P. D. 
653, 557); sec jip. 179, 189, note (6), 198, po^^/. As to the effect of statutory 
enactments on custom, see title Custom and Usages, Vol. X.,])p. 247, 248. 

(d) Williams v. Frilchard (1790), 4 Term Rep. 2, per Lord Kenyon, 
C.J,, at p. 3, approved in Ee SL Vancras {Parish), E. v. Poor Law Commis- 
sioners (1837), 6 Ad. & El. 1, 9 ; Ee Whitechapel Union, E, v. Poor Law 
Commissioners (1837), 6 Ad. & El. 34, 48. 

{e) Thus, the conditions attached to the Gifts for Churches Act, 1803 
(43 Geo. 3, c. 108), are not affected by the general power given by the 
Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 1(1), to married 
women to dispose of their s^arate property by will {Ee Smith's Estate, 
Clements v. Ward (1887), 35 Ch. t). 589) ; nor do the general words of the 
County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 101, alter the mode of 
trial on the Admiralty side of county courts (T/ie “ Theodora," [1897] P. 279, 
284). See also Eseott v. Mastin (1845), 4 Moo. P. C. C. 104, 123, 130 ; 
Olaholm v. Barker (1860), 1 Ch. App. 223 ; E, v. Morris (1867), L. R. 1 
C. C. R. 90, 95 ; Hill v. Hall (1876), 1 Ex. D. 411 ; Ee Cuno, Mansfield 
V. Mansfield (1889), 43 Ch. 1). 12, 17, C. A. ; Kuiner v. Phillips, [1891] 

2 Q. B, 267, 272 ; Wandsworth Board of Works v. Pretty, [1899] 1 Q. B. 1 ; 
Ucicfield Enrol Council v. Crowborough District Water Co., [1899] 2 
Q. B. 664 ; Burge v. Ashley and Smith, Ltd., [1900] 1 Q. B. 744, 750, 
C. A. ; London County Council v. Wandsworth aiui Putney Gas Co. (1900), 
82 L. T. 562 ; Whitechapel Board of Works v. Crow (1901), 84 L. T. 595 ; 
Charing Cross and Strang Electricity Supply Corporation v. Woodthorpe 
(1903), 88 L. T. 772 ; Headland v. Coster, [1905] 1 K. B. 219, 227, C. A. ; 
Moran dc Son, Lid. v. Marsland, [1909] 1 K. B. 744. 

(/) Ee Perrin (1842), 2 Dr. & War. 147, 161 ; Minet v. Leman (1855), 20 
Beav. 269 ; Cox v. Andrews (1883), 12 Q. B. D. 126. 

{g) 2 Co. Inst, 200; Foster's Case (1614), 11 Co. Rep. 56b, 61 a; 
Middleton v. Crofts (1736), 2 Atk. 650, 675 ; E. v. Pugh (1779), 1 Doug. 
(k. b.) 188 (where the judgment is based simply upon the later statute 
being an affirmative one) ; compare Smilhett v. Blythe (1830), 1 B. & Ad. 
509, where it was held that an exception bf ships of war from the 
operation of a harbour statute does not impliedly render subject to it 
packet boats subsequently acquired by the Crown ; Leicester Corporation 
V. Burgess (1833), 5 B. & Ad. 246, where it was held that a general 
statute permitting the general sale of beer by retail does not supersede 
a custom of a borough requiring an alehouse keeper to be a burgess ; E.v. 
Johnson (1839), 6 Cl. & Fin. 41, H. L. ; Escoit v. Mastin (1842), 4 Moo. 
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Statutes. 


Sect. 5. without negative or repealing words, expressed or implied, the 
Effect on intention of Parliament to alter what already existed is not • 
Existing apparent, and it is always to be presumed that there was no such 
Law. intention (/O* Where, however, such intention is evident, as by 
tlie introduction of that which is inconsistent with the law as it 
previously existed, either affirmative or negative language may 
directly or impliedly repeal what is contrary to the purview of the 
new statute (/). 

Oenerallaw. * 321. The general law of the country is not altered by special 
legislation made without particular reference to it {k), though 
a statute passed for a particular purpose must so far as that 
purpose extends override general enactments (/). A general statute 
may be repealed jm) taiito by a special statute, an exception being 
made out of or a condition being imposed upon its general pro- 
visions (m) ; or a prior enactment may indirectly be rendered 
inoperative without actual repeal (a). The same principle is 
applicable where it is provided that two statutes are to be read 
together (o), or one is incorporated by reference in the other (p). 


P. C. C. 104, 131 ; Balins v. teaman (1842), 9 M. & W. 777 ; Be Leake, 
Lx parte Warringio7i (1853), 3 De G. M. & G. 159, C. A. ; Mahony v. 
Wright (1859), 10 I. C. L. K. 420; Farsons v. Tinting (1877), 2 C. P. D. 
1 19. per GaoVE, J., at p. 123. 

{h) llitl V. hall (1870), 1 Ex. D. 411, 414; Charlton v. Tonge (1871), 
L. R. 7 C. P. 178, 183 ; Lhbe v. Boulnois (1875), 10 Ch. App. 479, 484; 
Jt. V. Oasiler and Mews (1880), 50 L. J. (M. c.) 4, C. A.; Lyhbe v. Hart 
(1885), 29 Ch. D. 8, 15, C. A. ; Leach v. U., [1912] A. C. 305, per Lord 
LoiiEBniN, L.C., and Lord Halsbury, at p. 310. 

(i) London Corporation v. Gat ford (1675), 2 Mod. Rep. 39 ; Uarcourt v, 
L'ox (1004), 1 Show. 520 ; Ex poke (Uirruthere (1807), 9 East, 44 ; Gree^i v. 
L\ (1870), 1 App. Cas. 513 ; Fulham Guardians v. Thanet Guardians (1881), 
7 Q. B. D. 539, C. A. ; Dobbs v. Grand Junction Waterworks Co, (1883), 9 
App. Cas. 49, 58. 

(k) Denton v. ^fanners {Lord Jbhn) (1858), 2 Do G. & J. 075, C. A. ; 
Galsworthy v. Durant (1860), 6 Jur. (n. s.) 743 ; Thames Conservators v. 
Ifall (1868), L. R. 3 C. P. 415; approved in Dodds v. Shepherd (1876), 1 
Ex. D. 75, per Bramwell, B., at p. 78 ; Newcastle {Duke) v. Morris 
(1870), L. R. 4 II. L. 661 ; Garnet v. Bradley (1877), 2 Ex. D. 349, 351, 
352, C. A. ; The Clan Gordon (1882), 7 P. D. 190. 

{1) Weld V. London and South-Western Bail. Co. (1863), 8 L. T. 13; 
City and South Ijondon Bail. Co. v. London County Council, [1891] 2 Q. B. 
513, C. A. ; London County Council v. London School Board, [1892] 2 Q. B. 
606 ; Surrey Commercial Dock v. Bermondsey Corporation, [1904] 1 K. B. 
474 ; Luby v. Warwickshire Miners* Association, [1912] 2 Ch. 371 ; 
Bessemer d; Co., Ltd. v. GouM (1912), 76 J. P. 349. 

{m) Weld V. London and South-Western Bail. Co., supra; Mount v. 
Taylor (1868), L. R. 3 C. P. 645; Jjevi v. Sanderson, Mirfin v. Attwood 
(1869), L. R. 4 Q. B. 330, 340 ; London, Chatham and Dover Bail. Co. v. 
Wandsworth Board of Works (1873), L. R. 8 C. P. 185, 189; Garnett v, 
Bradley (1878), 3 App. Cas. 944, 967. 

{n) Filkington v. Cooke (1847), 16 M. & W. 615, 625 ; Shrewsbury {Earl) 
V. Scott (1859), 6 C. B. (n. S.) 1, 151 ; Daw v. Metropolitan Board of Works 
(1862), 12 C. li. (n. s.) 161, 167 ; Be Williams, Jones v. Williams (1887), 
36 Ch. D. 573, 578. 

(o) A.-G. V. Great Eastern Bail. Co. (1872), 7 Ch. App. 475, 482 ; London, 
Chatham and Dover Rail. Co. v. WandswoHh Board of Works, supra, at 
p. 189 ; Crocker v. Kniyht, [1892] 1 Q. B. 702, C. A. 

(p) Gaslight and Coke Co. v. Hardy (1886), 17 Q. B. D. 619, 621, C. A. 
As to the effect of incorporating a statute which is itself subsequently 
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322. Where in the same or a subsequent statute a particular 
enactment is followed by a general enactment, and the latter, taken 
in its most comprehensive sense, would overrule the former, the 
particular enactment is operative, and the general enactment is taken 
to affect only those other parts of the particular enactment to which 
it may properly apply (7); and it is not to be presumed that a 
general enactment is intended to interfere with existing customs (/•). 
The earlier and the later, whether custom or statute, must be 
reconciled if possible («), though an intention to the contrary, if 
manifest, is operative (<). 

323. A statute giving a new remedy does not of itself, ani 
necessarily, destroy previously existing rights and remedies to which 
it does not refer (a). It may, however, appear from the statute that 
Parliament did not intend the two rights to exist together (/>) ; and 
there is a presumption that a statute is intended to operate by way 
of a repeal if it imposes a different penalty for the same offence (c). 


incorporated in another statute, see Comnicrctal Qas Co. v. Scott (1875), 
L.«R. 10 Q. B. 400 ; as to incorporation, see also Mather v. Brown (1876), 
1 C. P. D. 596. 

iq) Oencralia specialibus non derogant {Gregorife Case (1596), 6 Co. Rep. 
19b) ; see also Lyny.Wyn{m^2), 0. Briclg. 122, 127 ; London and BlacJcwall 
Bail. Co. V. Lhnehouse Board of irofAs (1856), 3 K. & J. 123, 127 ; Morisse 
v. Royal British Bank (1856), 1 C. B. (n. s.) 67 ; 3Iahony v. Wright 
(1859), 10 I. C. L. R. 420; Fitzgerald v. Champneys (1861), 2 Hern. M. 
31 ; Thames Conservators v. Uall (1868), L. R. 3 C. P. 415, 421; Thorpe 
v, Adams (1871), L. R. 6 C. P. 125, 135; B. v. Champneys (1871), 
L. R. 6 C. P. 384 ; Taylor v. Oldham Corporation (ISliy), 4 Cli. 1). 395, 
410; Be Turner, Ex parte Atiwaier (1877), 5 Oh. D. 27, C. A., per 
Bramwell, J.A., at p. 32; Gtwnett v. Bradley (1878), 3 App. Cas. 944, 
1)67; Seward v. “ I>m Cruz'^ (1884), 10 App. Cas. 59, 68; JIasker y. 
Wood (1885), 54 L. J. (q. n.) 419, C. A.; Be Smith's Estate, Clements v. 
T) rtrd (1887), 35 Ch. D. 589 ; Reeve y. Gibson, [1891] 1 Q. B. 652, C. A. ; 
^Great Western Bail. Co. v. Cefn Cribhw'^ Brick Co., [1894] 2 Ch. 157 ; 
Tunbridge Wells Corporation v. Baird, [1896] A. C. 434 ; Barker v. Edgar, 
;[1898] A. C. 748, P. C. ; Ashtoii’Under-Lyne Corporation v. Pugh, [1898] 
1 Q. B. 45, C. A. ; Bostock v. Ramsey Urban Council, [1900] 2 Q. B. 
•616, C. A. 

(r) Green v. R. (1876), 1 App. Cas. 513 ; Garnett v. Bradley, supra. 

{s) Pollock y. Lands Improvement Co. (1888), 37 Ch. D. 661 ; Hornsey 
District Council v. Smith, [1897] 1 Ch. 843, 865, C. A. ; Uckfield Rural 
Council V. Crowborough District Water Co., [1899] 2 Q. B. 664. 

{t) B. y. Hogg (1787), 1 Term Rep. 721 ; Hayden y. Catroll {119Q), 3 
Bidg. Pari. Rep. 545, 692, 59?); Dunbar Magistrates v. Roxburgh [Duchess- 
Dowager) (1835), 3 Cl. & Fin. 335, 354, H. L. ; Bramston v. Colchester 
Corporation (1866), 6 £. & B. 246; Daw v. 31 etropolitan Board of Works 
(1862), 12 C. B. (N. S.) 161 ; Great Central Gas Consumers' Co. v. Clarke 
(1863), 13 C. B. (n. s.) 838; Duncan v. Scottish North-Eastern Rail. Co. 
(1870), L. R. 2 Sc. & Div. 20 ; Be Williams, Jones v. Williams (1887), 36 
Ch. D. 673 ; Chamock v. 3Ierchant, [1900] 1 Q. B. 474 ; London Corporor 
iion V. Netherlands Steamboat Co., [1906] A. C. 263, 272. 

(a) Hawkins v. Gathercole (1855), 6 De G. M. &Ci*. 1, 23, C. A. ; Seward y, 
** Vera Cruz" (1884), 10 App. Cas. 59, 68; East London Rail. Co. y. Thames 
Conservators (1904), 68 J. P. 302, 306; see R. v. Jackson (1776), 1 Cowp. 
297 ; Robinson v. Emerson (1866), 4 H. & C. 352, 355; WaterlowY. Dobson 
(1867), 8 E. & B. 585 ; and compare pp. 188 et scq., post. 

(b) & Flaherty y. VPDowell (1857), 6 II. L. Cas. 142, 167 ; compare Ear- 
.court V. Fox (1693), 1 Show. 506, 520; Ex parte Caruthers [ISO!) , 9 East, 44. 

( 0 ) Henderson v. Sherborne (1837), 2 M. & W. 236, 239; A.-Q v. 
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or introduces special conditions altering the quality of an offence, or 
the procedure in relation to it (d). 

324. A special statute is not repealed by a subsequent special 
statute, unless there are words which operate expressly or by 
necessary implication to repeal it (^*). 

Sect. 6 . — Operation of Various Kinds of Statutes, 

325. Every statute is made either for the purpose of effecting a 
change in the law or of declaring the existing law (/). What was 
intended by Parliajiient in each particular enactment will not 
ifbcessarily appear from introductory words, for the mere use of 
words which in their literal signification would import that a statute 
was declaratory does not render it so if in effect it introduces new 
law (r/). 

326. A declaratory statute to the effect that the construction 
placed by an English court upon a section of an English Act is 
erroneous affects the subsequent construction of a corresponding 
section in an Act applicable* to Scotland only (/O, and it is submitted 
that the converse is also true. 

327. A distinction is commonly drawn between mandatory and 
directory statutes, and it is said of the former that they must be 
fulfilled exactly, but the latter substantially only (?). 

Upon the principle that the ordinary sense of enacting words 


Lockwood (1842), 9 M. & W. 378, 391 ; Youle v. Mappiii (1861), 30 L. J. 
(m. c.) 234, 237. The presumption may be displaced by express words (Sims 
V. Pay (1888), 16 (^ox, C. 0. 609). • 

(d) As in K. v. Worcestershire Justices (1816), 5 M. & S. 457, whore a 
right of appeal was limited ; Stewart v. Greaves (1842), 10 M. & W. 711, 
where the common law right of creditor to sue individual members of a 
banking corporation was held to be displaced by a statutory provision that 
the public otlicer of the company should bo sued ; Michell v. Brown, 
(1858), 1 E. & E. 267, 274, where Lord Campbell, C.J., pointed out that 
it a later statute altcre<l the (piahty of an offence by making it a misde- 
meanour instead of a felony, or vice versa, the olfenco could not bo proceeded! 
against under the earher statute. 

(e) Purnell v. Wolverhampton New Waterworks Go. (1861), 10 C. B. (n. s.) 
676, per Erle, (LJ., at p. 587 ; Birkenhead Docks {Trustees) v. Laird and 
The Birkenhead Dock Co. (1853), 4 l)e G, M. & G. 732, C. A. ; Wyatt y. 
Gems, [1893] 2 Q. 15. 225 ; London and Norttk W cstei'n Railway v. Walker,. 
[1903] A. C. 289; East London Rail. Co. y. Thames Conservators (1904), 68 
J. P. 302, 306. Eor a repeal by implication, see Sheffield Corporation v. 
Sheffield Electric Light Co., [1898] 1 Ch. 203. 

(/) 2 Co. Inst. 685 ; 1 151. Com. 86 ; Ely (Dean and Chapter) v. Bliss 
(1842), 5 15cav. 574, 582 ; Alexander v. Newman (1846), 2 C. 15. 122, 136. ] 

(g) Harding v. Commissioners of Stamps for Queensland, [1898] A. C. 769,. 
775, P. C. 

(h) Steele v. MKinlgy (1880), 6 App. Cas. 754 (where a declaratory 
statute as to the effect dt the Mercantile Law Amendment Act, 1866 (19 & 
20 Viet. c. 97), 8. 6, was held also to govern the construction of the 
corresponding Mercantile Law Amendment (Scotland) Act, 1866 (19 & 20' 
Viet. c. 60), s. 11 (now repealed) ). 

(i) R. V. Sparrow (1740), 2 fcitra. 1123; R. v. Loxdale (1758), 1 Burr. 
446, 447 ; Woodward v. Sarsons (1876), L. li. 10 C. P. 733, 746; and see. 
title Negligence, Vol. XXL, pp. 466 467. 
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is primarily to be adhered to (/c), provisions which appear on 
Jthe face of them to be imperative cannot without strong reason be 
held to be directory (/) ; nor are those which are susceptible of a 
permissive meaning to be construed in the first instance as impera- 
tive (m). A duty, however, may exist, outside and apart from the 
enacting words (a), whereby those on whom a faculty or power is 
conferred by the statute are under an obligation to exercise it (o). 
The expressions shall and may (p), “ shall be empowered " (qi 
‘‘ it shall be lawful for ” (r), and may ” simply (s), have for this 
reason, though primarily permissive, been, in certain circumstances, 
treated as mandatory. 


{k) See p. 147, ante. 

{1) Salford Corporation v. Ackers (1846), 16 M. & W. 85; Bowman v. 
Blyth (1857), 7 E. & B. 26, 48, Ex. Cli. ; Frend v. Dennett (1858), 4 C. B. 
(n. S.) 576 ; Ihmt v. Wimbledon Local Board (1878), 4 C. P. D. 48, C. A. ; 
Young v. Royid Leamington Spa Corporation (1883), 8 App. Cas. 517 (these 
last three cases iiiterjiret directions under the Public Health Acts, 1848 ( 1 1 A 
12 Viet. c. 63) and 1875 (38 & 39 Viet. c. 55) ) ; Noseworthy v. Backland in- 
the-Moor (1873), L. R. 9 C. P. 233 (Parliamentary Voters Registration 
Act, 1843 (6 & 7 Viet. c. 18) ) ; Howard w Bodington (1897), 2 P. D. 203 
(Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), s. 9) ; Barker v. 
Falmer (1881), 8 Q. B. D. 9 (County Court Rules). 

(m) “ it is tor those who assert that such words are imperative to prove 
it” ( K . V. Oxford {Bishop) (1879), 4 Q. B. D. 525, C. A., per Bkamwell, 
L.J., at p. 553; see also Stamper v. Millar (1745), 3 Atk. 212; B. v. 
Flockwold Inclosure Commissioners (1817), 2 Chit. 251 ; York and North 
Midland Bail. Co. v. B. (1853), 1 E. & B. 858, Ex. Ch. ; B. v. South 
Eastern Bail. Co. (1853), 4 II. L. Cas. 471 ; Edwards v. Hodges (1855), 15 
C. B. 477, 492 ; Edinburgh, Perth and Dundee Bail. Co. v. Philip (1857), 2 
Macq. 514, 526, 11. L. ; Be NewpoH Bridge (1859), 2 E. & E. 377, 380 ; Be 
Bridgman (1860), 1 Drew. & 8m. 164 ; Bell v. Crane (1873), E. R. 8 Q. B. 
481 ; Widiies Alkali Co., Ltd. Shi^teld and Midland Bail. Cos.’ Committee 
(1877), 37 L. T. 131, 132 ; Julius v, Oxford {Lord Bishop) (1880), 5 App. 
<-as. 214 ; Be Baker, Nichols v. Baker (1890), 44 Ch. D. 262, C. A. ; Jarvis 
V. Hemmings, [1912] 1 Ch. 412. • 

(a) “ The words ‘ it shall be lawful ’ are not equivocal ” {Julius v. Oxford 
{Lord Bishop), supra, per Lord Cairns, L.C., at p. 222). 

(o) Ibid., per Lord Cairns, L.C., at pp. 222,223, and per Lord Selborne, 
at p. 235. 

(p) B. V. Barlow (1694), 2 Salk. 609 ; A.-O. v. Lock (1744), 3 Atk. 164 ; 
Chapman v. Milvain (1850), 5 Exch. 61 (Country Bankers Act, 1826 
(7 Geo. 4, c. 46), s. 9). 

{q) B. V. Tithe Commissioners (1849), 14 Q. B. 459 (Tithe Act, 1842 
(5 & 6 Viet. c. 54), 8. 7). 

(r) Morisse v. Boyal British Bank (1856), 1 C. B. (n. s.) 67 (obligation of 
the court to order execution to issue under stat. (1844) 7 & 8 Vict. c. 113, 
8. 113) ; Be Neath and Brecon Bail. Co. (1874), 9 Ch. A]>p. 263, 264 (obliga- 
tion to grant costs under the Lands Clauses Consolidation Act, 1845 
(8 & 9 Vict. c. 18), 8. 87). 

(«) Macdougall v. Paterson (1851), 11 C. B. 755 (stat. (1850) 13 & 14 Vict. 
c. 61, 8. 13) ; followed in Crake v. Powell (1852), 2 E. & B. 210 ; Morisse v. 
Boyal British Bank, supra ; Taylor v. Taylor, Taylor v. Keily, Ex paHe 
Taylor (1875), 1 Ch. D. 426, 431 (Leases and Sales of Settled Estates Act, 
1856 (19 iSc 20 Vict. c. 130), s. 16) ; B. v. Barclay (1 §82), 8 Q. B. 1). 486, C. A. 
(Public Health Act, 1875(38 & 39 Vict. c. 65), 8. 211) ; Davis v. Evans (1882), 
9 Q. B. D. 238 (Bastardy Laws Amendment Act, 1872 (35 & 36 Vict. c. 65), 
s. 4) ; Be Eyre and Leicester Corporation, [1892] 1 Q. B. 136, 143, C. A. 
(Arbitration Act, 1889 (62 & 63 Vict. c. 49), s. 5) ; B. v. Boberts, [1901] 2 
K. B. 117 (Weights and Measures Act, 1889 (52 & 63 Vict. c. 21), s. 13) ; 
B. (Byrne) v. Dublin Justices, [1904] 2 I. R. 190 (Beerhouses (Ireland) Act, 
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Statutes. 


Sect. 6. 
Operation 
of Various 
Kinds of 
Statutes. 


■Statutes not 
construetl as 
mandatory. 


Affirmative 
and negative 
statutes. 


Broadly speaking, it may be said that powers conferred on 
courts of law to effectuate legal rights provisions as to time in* 
regard to procedure (a), and generally in public statutes, where the 
thing to be done is for the public benefit or in advancement of 
public justice {b), enacting words must be taken to have a com- 
pulsory force. On the other hand, statutes conferring private 
rights (c), or prescribing that certain things are to be done within a 
certain time, time not being of the essence (d), or in a certain 
'manner O’), or by those whose action the person invoking the aid 
of the statute is unable to control (f\ are usually directory only. 
The courts lean against construing words as mandatory when the 
result would be that the common law rights of individuals would be 
infringed {<j), Much will depend upon the subject-matter, and it is 
in deciding whether a provision in a statute is imperative or per- 
missive that the intention of Parliament has most strictly to be 
regarded. The distinctions are often fine (/<). 

A provision in a statute is often directory in the sense that it is 
not a condition precedent, but a condition subsequent, as to which 
responsible persons may be*blamable and punishable if they do 
not observe it (i). 

328. In addition to the distinction already drawn between 
affirmative and negative statutes (/r), the former are sometimes 
regarded as priind facie directory and the latter as mandatory (/). 
At the same time affirmative mandatory language has been held to 
prohibit that which is contrary to On the other hand, a 

18G4 (27 & 28 Viet. c. 35), e. 5) ; Golden Horseshoe Estates Co., Lid.y. The 
('rown, flOll] A. C. 480, 486, P. C. (obligation on trading company to 
deduct from dividends sums payable for duties) ; JL v. Miiehell, Ex paiie 
Liveseij. [19131 1 K. B. 561 (Conspiracy and Protection of Property Act, 
1875 (38 & 39 Viet. c. 80), s. 9) ; Calico Printers* Association v. Booth 
(1913), 29 T. L. li. 664, C. A. (Workmen’s Compensation Act, 1906 
(6 Kdw. 7, c. 58), Sched. I, (17)).* 

{t) See the cases cited in notes (o), (r) and (s), p. 171, ante. 

(a) Barlcer v. Palmer (1881), 8 Q. B. I). 9. 

(/>) A.-G. V. Lock (1744), 3 Atk. 164, per Lord Hardwicke, L.C., at 
p. 166 ; B. V. Tithe Commissioners (1849), 14 Q. B. 459, per Coleridge, J., 
at p. 474. 

(c) Caldow V. Pixell (1877). 2 C. P. D. 562, 566. 

{d) J{. V, Loxdale (1758), 1 Burr. 445. 

{e) Jones v. Hobson, fltlOl] 1 K. B. 673 (Coal Mines Regulation Act, 
1896 (59 & 60 Viet, c, 43), a. 6). 

(/) Caldow V. Pixell, supra, at p. 567 ; Middlesex Justices v. E. (1884), 

9 App. Cas. 757, 778. 

(g) Canadian I*acific Eailway v. Parke, [1899] A. C. 536, P. C. 

(h) JAverpool Borough Bank v. Turner (1860), 2 Do G. F. & J. 602 ; and 
see the cases cited in note (<?), p. 171, ante. 

(i) Middlesex Justices v. E., supra, per Lord Blackburn, at p. 778; 
Cole V. Green (1843), 0 Man. & G. 872, 889 ; Jortin v. South Eastern Eail. Co. 
(1855), 6 De G. M. & G. 270. 275, C. A. ; Caldow v. Pixell, supra, at p. 666 ; 
and sec titles Negligence, Vol. XXI., pp. 466, 467 ; Tort, pp. 496, 497,po8i. 

(k) Sec pp. 167, 168, ante. 

(/) Ward V. Scott (1812), 3 Camp. 284 ; E. v. Jjeicester Justices (1827), 7 
B. & C. 6, 12 ; E.v. Birmingham (Inhabitants) ( 1 828), 8 B. & C. 29 ; Pearse v. 
J/omce (1834), 2 Ad. & El. 84, 96 ; Ee Newport Bridge (1859), 2 E. & E. 377. 

(m) Ex parte Stephens (1876), 3 Ch. D. 659, per Jessel, M.R., at p. 660: 
'‘When there is a special affirmative power given which would not be 
required because there is a general power, it is always read to import 
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provision derived by inference from negative language may be merely Sect. 6. 
•directory («). ^ Operation 

Of provisions in tlie same statute some may be mandatory of Various 
and others directory (/>). Directory statutes are to be liberally Kinds of 
construed (c). Statutes. 


Sect. 7. — Statutory Duties and Statutory Powers, 

329. Statutory powers (d) for the purpose of carrying out Powers and 
public or private objects imposed by Parliament on or s^^^gbt by* 

bodies or persons who otherwise could not carry out those objects 
without infringing tlie legal rights of others are rarely granted * 
without the imposition of correlative duties (c). 

330. When acts for which statutory powers are required are not stiict 
done in accordance with the powers granted, the persons doing ^'o^ipiiance 
them can claim no protection in connexion with tlicm in respect of 
trespass committed or nuisance caused or other tortious acts (/). 

!^[oreover, correlative duties imp)oscd by the same statute or statutes 

in pari materia must be performed scrupulously and without negli- 
^encaifl). It is immaterial whether non-performance is ^\ilful and 

tlio negative”; B. v. All Saints ^ Wigan {Churchwardens) (1876), 1 App. 

Caa, 611, 620. 

(а) Stallwood v. Tredger (1815), 2 Pliillim. 287 ; Catterall v. Sweetman 
(1845), 0 Jur. 051, 054. 

(б) The Sussex Peerage (1844), 11 Cl. & Fin. 85, 148 (Royal Marriage 
Act, 1772 (12 Geo. 2, c. 11), s. 1) ; Woodward v. Sarsons (1875), L. K. J() 

C. P. 7:1:1, 740 ; Phillips v. doff (1886), 17 Q. B. I). 805, 812 (these two 
cases holding that a different principle applied to tlic schedules of the 
Ballot Act, 1872 (35 & 36 Viet. c. 33), from that applicable to the body of 
the enactment). * 

(c) Walter v. Pumhal (1605), 1 Ld. Raym. 5.3, follow'od in Jarvis v. 

Jlemmings, [1012] 1 Ch. 462; Nountcashell {Karl) v. OWeill {Viscount) 

(1856), 5 11. L. Cas. 037 (where an affidavit required by statute to be made 
by a tenant of lands in a prescribed form was held siilUcicnt when made by 
his agent). 

{d) Mersey Docks and It arbour Board v. Gibbs (1866), 11 11. L. Cas. 686, 
per Blackburn, J., at p. 713: ” If the Legislature directs or authorises 
the doing of a particular thing, the doing of it cannot be wrongful 
compare Past Fremantle Corporation v. Annois, [1002] A. C. 213, P. C. 

As to the obligations and liabilities of public bodies in executing works 
under statutory authority, see titles Corpokation.s, Vol. VIII., pp. 388 
et seq, ; Public Authorities and Public Officers, Vol. XXIII., pp. 312 
et seq. ; Tort, pp. 480 et seii^, post. As to the time of exercising of statutory 
powers and the pei’sons to execute them, see Interpretation Act, 1880 
(52 & 53 Viet. c. 63), s. 32 (1), (2); and p. 166, ante. 

(c) Thus, when a statute authorised the levying of a toll, it was held 
that the accommodation for which the toll w<us paid must bo provided 
{Aiton V. Stephen (1876), 1 App. Cas. 456). Commissioners incorporated 
for the execution of works, with rating powers, have implied power to levy 
a rate to discharge a liability arising out of their servants’ negligence 
{Gallsworthy v. Selby Dam Drainage Commissioners, [1892] 1 Q. B. 348, 

C. A.) ; and see titles Negligence, Vol. XXL, pp. 464 et seq. ; Nuisance, 

Vol. XXL, pp. 563 et seq. ^ ^ 

(/) Liverpool and Forth Wales Steamship Co., Ltd. v. Mersey Trading 
Co., Ltd., [1909] 1 Ch. 209, C. A. ; see title Tort, pp. 495 et seq., post. 

{q) Geddis V. Bann Reservoir {Proprietor's) {ISIS), 3 Apji. Cas. 430, 449 ; 

Bagnall v. London and North Westei'n Rail. Co. (1862), 1 11. & C. 544, 

Ex. Ch. ; Shoreditch Corporation v. Bull (1004), 90 L. i. 210, If. L. ; 

Dawson & Co. v. Bingley Urban Council, [1911] 2 K. B. 149, C. A. ; Butler 
{or Black) v. Fife Coal Co., Ltd., [1912] A. C. 149. 
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deliberate (/t), or due to the negligence of persons necessarily^ 
employed ; nor is it material that a defendant receives no personal* 
benefit from the thing done (i), 

331. A statute may impose a duty in such terms that a right of 
action will accrue to any (j) person injured by a breach of or failure 
to perform it (/> ), even when the statute provides some other sanction 
for the purpose of ensuring its performance (1). When such a 

• right of action accrues it may be of such a nature that it is not 
open to the defendant to set up by way of defence matters which 
would be BO .available in an action at common law, such as negli- 
gence, or acquiescence in the breach on the part of the plaintiff, or 
common employment (in). The duty imposed may be absolute (n ) ; 
or it may be such that it is an answer to a claim that reasonable care 
has been taken (o). 

332. Statutory powers must be exercised hand fide (p). 


{h) Boss y. Uugge-Vrice (1876]f, 1 Ex. D. 209 ; Brain v. Thomas (1881), 
50 L. ,1. (Q. B.) 002, C. A. 

(t) Mersey Bocks Trustees v. Gihhs (1800), L. R. 1 II. L. 93 ; The 
Bearn f [190GJ P. 48,0. A. 

(i) Byally.Kidwelh[lQn]:i K.B.123; 3Uddleiony. 

L. T. 880 (both cases holding that no general right of action is conferred 
by the Housing, Town Planning etc. Act, 1909 (9 Edw. 7,c. 44), ss. 14, 15). 

(/c) Thomas v. Quartei'maine 18 Q. B. 1). 085, 090, C. A. ; Baddeley 

V. Granville {Bari) (1887), 19 Q. B. D. 423; and see titles Master and 
Servant, Vol. XX., pp. 129, 130; Negligence, Vol. XXL, pp. 424, 425. 

{l) Groves v. Wimhorne {Lord), [1898] 2 Q. B. 402, C. A.; Britannic 
Merthyr Coal Co,, Ltd, v. Bavul, [imO] A. C. 74; Butler {or Black) v. Fife 
Coal Co., Ltd., [1^12] A. 0. 149; WaUcinsy. Naval Colliery Co. (1897), 
Ltd., [1912] A. C. 093, 702, 703; and sec title Tort, pp. 480 et seq., 
post. 

(m) Groves y, Wimhorne {Lord), iupra ; compare Chapman v. Michaelson, 
[1908] 2 Oh. 012; affirmed, [1909] 1 Ch. 238, C. A. ; Jones v. Canadian 
Pacific Bail. Co. (1913), 29 T.L. R. 773, P. C. Where the provision has not 
been inserted for the protection of life and limb generally, but for thebenefit 
of particular persons, it has, however, been held that they can waive it ; 
compare title Master and Servant, Vol. XX., pp. 129, 130. Thus, in 
Graham v. Inglehy (1848), 1 Exch. 651, the plaintiffs were not allowed to 
set up tlie breach of a statutory requirement tliat pleas in abatement 
should be verified by affidavit, after the issue had been made up ; and in 
Park Gate Iron Co. y. Coates (1870), L. R. 5 C. P. 634, a provision for giving 
notice and depositing security on appeal from S county court was waived 
by the respondents joining in the settlement of a special case. 

{n) Holbom Union Guardians v. St. Leonard, Shoreditch, Vestry (1870), 
2 Q. B. D. 145 ; Bavis <& Sonsy. Tap Vale Bail. Co., [1895] A. C. 542, 549 ; 
Crosfield {Joseph) (& Sons, Ltd. v. Manchester Ship Canal Co., [1904] 2 Ch. 
123, C. A.; Corbett v. South Eastern and Chatham Eailways Managing Com- 
mittee, [IQOQ] 2 Ch. 12, C. A. ; Wilson's Music and General Printing Co. v. 
Finsbury Borough Council, [1908] 1 K. B. 563. 

(o) Hammond y. St. Pancras Vestry (1874), L. R. 9 C. P. 316; 
Bateman v. Poplar District Board of Works (No. 2) (1887), 37 Ch. D. 272 ; 
Be Bichmond Gas Co. and Bichmond Corporation {Surrey), [1893] 1 Q. B. 
66; Slretton's Derby Brewery Go. y. Derby Corporation, [1894] 1 Ch. 431, 
443; Lambert v. Lowestoft Corporation, [1901] 1 K. B. 590. 

(p) Galloway y. London Corporation (1864), 2 De G. J. & Sm. 213, 229, 
C. A.; (1866), L. R. 1 H. L. 34, 43 ; Westminster Corporation v. London 
and North Western Bailway, [1906] A. C. 426. For a power is generally 
associated with the exercise of a discretion {Bell v. Crane (1873), L. R. 8 
Q. B. 481) ; and see p. 175, post. 
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reasonably (^), and without negligence (r), and when conferred fora 
purpose unknown to the common law it is assumed that what 
is not expressly or impliedly authorised is prohibited («). In 
considering the manner of exercise the courts have regard to 
the objects of the statute (t), construing more liberally powers 
exercised for public purposes than those given to private corpora- 
tions for objects of gain (a). 

333. Persons who obtain Acts for specific purposes, though 
bound to execute them strictly in accordance with their powers if 
they execute them, are, apart from express language, under no 
obligation to execute them at all(Z>). Hence it does not necessarily 
follow that because a statute confers powers the exercise of which 
might prevent injury to persons who would otherwise be injuriously 
affected, the donees of such powers are liable in damages 
for the non-exercise of such powers (c)- Promoters of private 
legislation are, however, required to make deposits, which may be 
made available by the provisions of their statute, when passed, for 


• 

(q) B. V. Bradford Navigation Co. (1865), 6 B. & S. 631 ; B. v. All Saints, 
Wigan {Churchwardens) (1876), 1 App. (Uis. 611, 624; Boberts v. Charing 
Cross, Euston and Hampstead Bail. Go. (1903), 87 L. T. 732; Taff Vale 
Bail. Co. V. Bontupridd Urban District Council (1905), 93 L. T. 126. 

(r) Geddis v. Bonn Beservoir Broprietors (1878), 3 App. Cas. 430, 456 ; 

B. v. Williams (1884), 9 App. Cjis. 418, P. C. ; Gibraltar Sanitary Com- 
missioners y. Or/ila {[H90), 15 App. Cas. 400, P. C. ; compare Bagnall y, 
London and North Western Bail. Co. (1862), 1 H. & 0. 544, Ex. Cli. ; 
and titles Negligence, Vol. XXL, pp. 465,467,521 ; I'ort, p. 481, post. 

(s) Tinkler v. Wandsworth District Board of Works (1858), 2 Do G. J. 
261, 274, C, A.; A.-G, v. Great Eastern Bail. Co. (1880), 5 App. Cas. 473, 
481; Wandstvorth Board of Works' y. United Telephone Co. (1884), 13 
Q.B.D. 904, 924, C. A. ; A.-G. y. ]*onfgpridd Urban Coimcil, [1906] 2 Cli. 
2.>7, C. A. ; compare Cook y. Ward {mi}, 2 C. P. D. 255, 261, C. A. For 
statutory powers must not be exercised for any purpose of a collateral 
kind {Galloway y. London Corporation (1864), 2 l)e G. J. & Sm. 213, 229, 

C. A. ; A.-G. y. West Hartlepool Improvement Commissioners (1870), 1^. K. 
10 Eq. 152 ; Westminster Corporation v. London and North Western Bail- 
way, [1905] A. C. 426, 439) ; see p. 185, post. 

{t) Tap Vale Bail. Co. y. J^ontypridd Urban District Council, supra; 
Lancashire and Yorkshire BaiL Co. y. Davenport (1906), 70 J. P. 129, 
C. A. 

{a) Dover Gas-Light Co. v. Dover Corporation (1855), 7 De G. M. & G. 
545, C. A.; Galloway y. London Corporation (1866), L. K. 1 II. L. 34, 43; 
Lyon y. Fishmongers' Co, (T876), 1 App. Cas. 662, 669; Be Dudley 
Corporation (1881), 8 Q. B. D. 86, 93, C, A. 

(o) York and North Midland Bail. Co. y, B. (1853), 1 E. & B. 858 ; 
Edmburgh, Perth and Dundee Bail. Co. v. Philip (1857), 2 Macq. 514, 526, 
H. L. ; Ex parte a Clergyman (1873), L. IL 15 Eq. 154 ; B. v. French 
(1879), 4 Q. B. D. 507, C. A. ; A.-G. v. Simpson, [1901] 2 Cli. 671, 712, 
C. A. As to the provisions applicable on the amalgamation of two railway 
companies by special Act, see title Railways and Canals, Vol. XXIII., 
p. 707. 

(c) Colley y. London and North Western Bail. Co. (1880), 5 Ex. D. 277 ; 
Stretton's Derby Brewery Co. y. Derby Corporation, {ISM] 1 Ch. 431 ; followed 
in Lambert y. Lowestoft Corporation, [1901] 1 K. B. 590 ; and Southwark 
and Vauxhall Water Co. y. Wandsworth Board of Works, [1898] 2 Ch. 603, 
C. A., where Collins, L. J., at p. 612, distinguishes Geddis v. Bann Beservoir 
Proprietors, 8u>pra ; compare, however, ibid., per Lord Hatuerley, at 
p. 449). 
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recompensing persons injured by the abandonment of any works 
authorised (d). 

334. An authority fjiven by statute to do certain work authorises 
not only all things absolutely necessary for its execution, but all 
things reasonably necessary (r). It carries with it the reciprocal 
obligation, where the public convenience has been interfered with, 
to keep any works required by the statute to be created for the pur- 
pose of diminishing such interference in reasonable repair (/). 

335. Although the law does not, strictly speaking, permit the 
delegation of statutory duties by those on whom the obligation is 
faid to discharge them (//), it does not regard as delegation the 
employment of one local authority by another to perform work 
which the latter has decided is necessary to be done (fi). 

336. The exercise of a discretion imposed by statute upon bodies 
of persons for particular purposes is not a merely ministerial act, 
and if in the exercise of their discretion they act erroneously, they 
cannot be held responsible pxcept upon proof of viala Jides or indirect 
motive, or of some improper conduct materially affecting stich 
exercise (i). 

337. Persons or bodies of persons discharging or honestly 
intending to discharge the duties imposed upon them by any 
statute may avail themselves of the protection afforded by the 
provisions of the Public Authorities Protection Act, 1893(A). 


{(1) See titles Compulsory Purchase op Land and Compensation, 
Vol. VI., p. 154; Parliament, Vol. XXl.,pp. 736 et seq, ; Kailways and 
Canals, Vol. XXII I., pp. 626, 627.^ ‘ 

(e) Harrison v. Southwark and Vaiiadiall Water Co.y [1891 1 2 Ch. 409, 
fer Vaughan Williams, J., at p. 411 ; Wenlock {Baroness) v. River Dee Co. 
(1885), 10 App. Cas. 354, 362 v. Manchester Corporation, [1906] 1 

Cli, 643, 656 ; A.-G. v. Mersey Railway, [1907J A. C. 415 ; and see title 
Nuisance, Vol. XXI., pp. 510 et stq. 

if) Hertfordshire County Council\. Great Eastern Railway, [1009] 2 K. B. 
403, 409, C. A. 

{g) Sec p. 188, post. 

(h) Corsellis v. London County Council, [1908] 1 Ch. 13, 25, C. A. 

(i) Fartridge v. General Council of Medical Education and Registration 
of the United Kingdom (1890), 25 Q. Jl. D. 90, 96, C. A. ; Tozer v. Child 
( 1857), 7 E. & B. 377, Ex. Ch. ; Allcroft v. London {Lord Jiishop), Ltghton v. 
London {Lord Bishop), j 1891] A. C. 666, 679* Discretion has been defined 
iiiRooke's Case (1598), 5 Co. Rep. 99 b, per Sir E. (’OKE,at p. 100 a ; R. v. 
Wilkes (1770), 4 Burr. 2527, Lord Mansfield, C.J., at p. 2539; Re 
Durham, Ex parte Merchant Banking Co. of London (1881), 16 Ch. 1). 623, 
C. A., per Je.^sel, M.R., at p. C35 ; Gardner v. Jay (1885), 29 Ch. D. 50, 
C. A., per Bowen, L.J., at p. 58 ; Board of Education v. Rice, [1911] A. C. 
179, per Lord Lokeburn, L.C., at p. 182 : “ They mu.st act in good faith 
and fairly listen to both 8ide.s, for that is a duty lying upon every one 
who decides anything.'* See also title Public Authorities and Public 
Officers, Vol. XXI II., pp. 335, 336. 

{k) 56 & 57 Viet. c. 61 ; see title Public Authorities and Public 
Officers, Vol. XXIII., pp. 338 et seq. 
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Part V— Criminal and Penal Statutes. 

Sect. 1. — Construction, 

338. A penal statute is one of which the primary object is 
expressly enforceable by fine, imprisonment, or other punishment (/). 

Definition 

339. It is a general rule that penal enactments are to be con- of penal 
strued strictly (za), and that the legal meaning of the words used ar^ 

not to be departed from, unless it appears from the context that 
Parliament has intended them to be used in a popular or wider , 
sense («). They are not to be extended by equity or enlarged 
by parity of reasoning (o). On the contrary, no man incurs a 
penalty unless the act which subjects him to it is within the spirit 
as well as the letter of the statute imposing such penalty (p), and 
a person against whom a penalty is sought to be enforced is 
entitled to the benefit of a doubt, if there is any (q). 

In construing a penal statute, however, as in construing any other, 
the intention of Parliament as indicated by the language used is 
tJie best guide, and courts of law furfher remedial statutes, though 
penal, not by making them more penal, but by letting them take 
their course (r). 


Sect. l. 

Construc- 

tion. 


(0 See title Criminal Law and Procedure, VoJ. IX., pp. 232, 233. 
(m) Stephenson v. Higginson (1852), 3 H. L. Cas. 638, 685; Dyke v. 
Elliott, The **Gannllet'* (1872), L. B. 4 P. C. 184, 191; Dickenson v. 
Eletcher {ISIS), L. B. 9 C. P. 1, 8. The rule is extended to statutes affect- 
ing a man’s status {Be North, Ex parte Uasluck, [1896] 2 Q. B. 264, 271, 
0. A,). Crimes are in the present day much more accurately defined by 
statute or otherwise than they formerly were {B. v. Tolson (1889), 23 
Q. B. D. 168, C. C. B., per Stephen, J., at p. 187). 

{n) B. V. Harvey (1747), 1 Wils. 164; Lloyd v. Bosbcc (1810), 2 Camp. 
153; Crowley's Case {1818), 2 Swan. 1,^68; Colierill v. Leoipriere {\8W), 
24 Q. B. D. 634, 637 ; London County Council v. Aylesbury Dairy Co., 
[1898] 1 Q. B. 106, 109. A casus omissus cannot bo supplied in a statute 
creating an offence {Broadhead v. Holdsworth (1877), 2 Ex. D. 321, per 
Cleasbt, B., at p. 323). 

(o) Harrison v. Southcote (1761), 1 Atk. 528, 637 ; Aicheson v. Everiit 
(1776), 1 Cowp. 382, 391 ; A.-G. v. Sillem (1863), 2 H. & C. 431, 509; 
Willis V. Thorp (1875), L. B. 10 Q. B. 383, 388 ; Graff v. Evans (1882), 8 
Q. B. D. 373, 377 ; Tuck c9 Sons v. Friesier (1887), 19 Q. B. D. 629, 638, 

A. ; A.-G. V. Till, [1910] A. C. 50, 51 (where, however, the language of 
the Act — the Income Tax ^ct, 1842 (5 & 6 Viet. c. 35) — was sufficiently 
clear to make a penalty payable) ; comynm Forbes v. Samuel (1913), 29 
T. L. R. 644; Burnetl v. Samu(d (1913), 20 T. L. B. 683; Be Vexatious 
Actions Act, 1896, Be Boater (1913), 29 T. L. B. 767. 

(p) Wynne v. Griffith (1826), 3 Bing. 193, per Best, C.J., at p. 196; 
Fletcher v. Sondes {Lord) (1826), 3 Bing. 601, 580, H. L. ; Simpson v. Unwin 
(1832), 3 B. & Ad. 134 (possession in close time of partridge killed before 
close time ; see title Game, Vol, XV., p. 269, note (a) ) ; Edwards v. 
TrevelUck (1864), 4 E. &B, 69 (justifiable desertion of ship, though within 
the words of stat. 7 & 8 Viot. o. 112, held not t6 be within the intent) ; 
Aberdare Local Board v. Hammett (1875), L. E. 10 Q. B. 162, 

^ {q) Barry Y, Croydon Commercial Gas Co. (1863), 16 C. B. (n. s.) 668, 
Ex. Ch. ; Bumball v. Schmidt (1882), 8 Q. B. D. 603, 608 ; Smith v. Wood 
24 Q. B. D. 23, C. A, ; Crane v. Lawrence (1890), 26 Q. B. D. 162, 
(r) B. V. Vine (1875), L. B. 10 Q. B. 196 (where the court took the view 
that a statute prohibiting one convicted of felony from holding a publican’s 
licence was not so much punitive as intended to protect the public) ; 

H.L.— XXVII. 
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Statutes. 


Sect. 1. 
Construe- 
tlon. 

Offences 
criminal by 
statute. 


Mala pro- 
hihUa ; mala 

in .w. 


Classification. 


A penal statute which does not create a new offence, but deals 6nlj 
with procedure and punishment, may be retrospective («). 

Sect. 2. — Operation, 

340. It is a principle of criminal law that, ordinarily speaking, 
a crime is not committed unless a wrongful intention or some other 
blameworthy condition of mind (mens rea) can be imputed to the 
person charged with an overt act alleged to be criminal (t). Where, 
therefore, an act in itself indifferent becomes criminal if done with a 
particular intent, the intent must be proved ; on the other hand, if 
the act is in itself unlawful, the law implies a criminal intent (a). 
Thfs ancient division of offences into mala jn'ohihita and mala in se 
has only a partial application to offences made criminal by statute, 
because, everyone being assumed to know the statute law, the fact 
that the offence prohibited is contrary to the moral sense of the 
community is assumed to be known and recognised by a person 
sought to be held guilty (/;). 

341. Accordingly, a statute may relate to such a subject-matter 
and may be so framed as to ntake an act criminal whether there has 
in fact been an intention to break the law, or otherwise to do WTong, 
or not (c). Apart from isolated and extreme instances, such cases 
may be classed under three heads (d), namely : — 

(1) Where the acts are not criminal in any real sense, but are 
prohibited under a penalty in the public interest (e) ; 

(2) Where the acts are public nuisances ; thus, an employer has 
been held liable on indictment for a nuisance caused by workmen 
without his knowledge and contrary to his orders (/) ; 

Enniskillen Union Guardians v. Hilliard (1884), 14 L. R. Ir. 214 ; Bonnard v. 
Dott, [1906] 1 Ch. 740, C. A. 

(s) JB. V. Chandra Dharma, [1905] 2 K. B. 335, C. C. R. ; B, v. Anslvi, 
[1913] 1 K. B. 551, 556. 

(t) See title Criminal Law and Procedure, Vol. IX., pp. 233 et seq. 

(а) B. V. Woodfall (1770), 5 Burr. 2661, per Lord Mansfield, C.J., 
at p. 2665. 

(б) Even though in a particular case the motive of the person guilty 
may have been good; see B. v. Hicklin (1868), L. R. 3 Q, B. 360 ; Steele 
V. Brannan (1872), L. R. 7 C. P. 261 ; B. v. Pmice (1875), L. R. 2 C. C. R. 
154 (which case may, however, be one of those exceptional cases, grounded 
on the language of a statute, referred to in the text, infra). 

(c) B. V. Totson (1889), 23 Q. B. D. 168, C. C. R., per Wills, J., at p. 172, 
As to statutory fraud, see title MiSREPRESENXAffiON and Fraud,Vo1. XX., 
p. 762. 

(d) Sherras v. Be Butzen, [1895] 1 Q. B. 918, per Wright, J., at pp. 921, 
822. As to the effect of statutes of the nature described in rendering 
masters or principals liable criminally for acts of their servants or agents, 
see titles Criminal Law and Procedure, Vol. IX., pp. 234, 235 ; 
Master and Servant, Vol. XX., pp. 258 et seq, 

(e) A.-G. V. Lockwood (1842), 9 M. & W. 378 (innocent possession of 
liquorice by beer-seller); v. Woodrow (1846), 15 M. & W. 404 (innocent 
possession of adulterated tobacco); Fitzpatrick v. Kelly (1873), L. R. 8 
Q. B. 337 ; Boberts y . Eger ton (ISI 4), L. R. 9 Q. B. 494 (both cases relating 
to sale of adulterated food); B. v. Marsh (1824), 2 B, &C. 717 (innocent 
possession of game by carrier); Davies v. Harvey (1874), L. R. 9 Q. B. 
433 (supply of goods for poor by guardian’s partner) ; jB. y. Bishop (1880), 
S^Q. B. D. 259, C. C. R. (innocently receiving lunatic in unlicensed house). 

(/) B. V. Medley (1834), 6 C. & P. 292; B. v. Stephens (1866), L. R. 1 
Q. B. 702 ; Barnes v. Akroyd (1872), L. R. 7 Q. B. 474. 
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(3) Where, allihough the proceeding is criminal in form, it is Sect. 2 . 
.really only a summary mode of enforcing a civil right (fi). Operation. 

notwithstanding any legal presumption of Liability for 
non -liability, render a person liable in all circumstances, as, for 
instance, an^ employer for the acts of his servants, even if com- 
mitted in violation of express orders (/t). 

34S. Where a statute provides for payment of a fine, a body Liability of 
corporate may recover it (i), or be liable to it (j ), though it cannolf corporation, 
commit a crime for which imprisonment or death would be the only 
punishment (k). Subject to this it may be indicted (1) and convicted 
under any statute in which mens rea is not an element of Ihe 
offence (m). 


344. Where an act or omission constitutes an offence under Alternative 
two or more statutes, or both under a statute and at common law, of 

then the offender, unless it is otherwise provided by some statute, is P^cceodmgr. 
liable to be prosecuted and punished under either or any of these 
statutes or the common law, though^ not to be punished twice for 
the same offence (n). 


(g) Lee v. Simpson (1847), 3 C. B. 871 ; Morden v. Forter (1860), 7 
C. B, (n. s.) 641 ; Hargreaves v. Diddams (1876), L. K. 10 Q. B. 682. A 
claim of right may be immaterial {Watkins v. Major (1876), L. R. 10 
C. P. 662). 

(A) As, for example, statutes passed to prevent adulteration (Pearks, 
OunstoUf and Tee^ Ltd. v. Ward, Hennen v. Souilkern Oounties Dairy Co., 
[1902] 2 K. B. 1, 11 ; Pain v. Boughtwood (1890), 24 Q. B. I). 363 ; Dyke 
V. Gower, [1892] 1 Q. B. 220; Parker v. Alder, [1899] 1 Q. B. 20 (where 
a consignor was convicted though milk forwarded by rail was adulterated 
under circumstances over which he* had no control) ; Laird v. Dobell, ( 1906] 
1 K. B. 131 ; Hobbs v. Winchester Gorporation,[l^l0] 2 K. B. 471, C. A,), 
or dealing with the sale of intoxicants {Police Commissioners v. Cartman, 
L 1896] 1 Q. B. 666; Brooks v. i¥a«on,‘'[1902] 2 K. B. 743). A statute 
may, though highly penal, substitute, in the modern fashion, presumption 
tor evidence {R. v. Kent Justices (1889), 24 Q. B. D. 181, per Mathew, J., 
V. R., [1909] A. C. 317, P. C. ; R. v. Phillips 
(1909), 73 J. P. 468, C. C. A.; and titles Food and Drugs, Vol. Xv., 
pp. 38, 39 ; Master and Servant, Vol. XX., pp. 267 et seg. 

(t) Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 2 (2). 

(7) LW., s. 2(1). 

Pharmaceuiicdl Society v. London and Provincial Supply Association 
(1880), 5 App. Cas. 867, 869. 

(i) R. V. Tyler and International Commercial Co., [1891] 2 Q. B. 688, 

A., per Bowen, L.J., at p. 693, approving R. v. Birmingham and 
Glossier Rail. Co. (1842), 3 Q. B. 223, per Patteson, J.,at p. 232, and R. 
V. (Heat NoHh of England Rail. Co. (1846), 9 Q. B. 316, per Lord Denman, 
at p. 326. As to indictments against a corporation, see title Cor- 
PORATIONS, Vol. VIII., p. 392. 

(m) Pearks, Gunston, and Tee, Ltd. v. Ward, Hennen v. Southern Counties 
I P- 11. Mens rea would seem to be a necessary 

constituent of the offence where the person convicted was to be deemed 
a rogue and a vagabond (Hawke v. Hutton (E.) & Co., Ltd., [1909] 2 K. B. 

liability of a corporation, see, further, title Cor- 
porations, Vol. VIII., pp. 390 ef eeg. ^ » 

f (62 & 53 Viet. c. 63), s. 33. A difficulty 

nnTlif where an Act created a new offence, but the facts which 

i offence also constituted an offence under some other 
enaotment; compare Crepps v. Durden (1777), 2 Cowp. 640 ; Michell v. 

N 2 
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Statutes. 


Sect. 2. 
Operation. 

Summary 

procedure. 


Taxing 

statutes 

construed 

strictly. 


Statutory 

tolls. 


If an offence is by statute made punishable ** summarily ” or “ on 
summary conviction,” the whole of the procedure under the 
Summary Jurisdiction Acts (o) applies to the trial of such offence (p). 


Part VI. — Fiscal and Revenue Statutes. 

Sect. 1. — Construction, 

345. The language of a statute imposing a tax must receive a 
strict construction (q). If the person sought to be taxed comes 
within the letter of the law, he must be taxed (r). On the other 
hand, if the Crown, seeking to recover the tax, cannot bring the 
subject within the letter of the law, the subject is free, however 
much within the spirit of the law the case might otherwise appear 
to be («). There can be no equitable construction admissible in a 
taxing statute (t). 

The rule as to the strict construction of taxing Acts is not to be 
extended to cases of statutory tolls and the like, where the payment 
made is in return for services rendered (u). 


Brown (1858), 1 E. & E. 267 ; Apothecaries Co. v. Jones, [1893] 1 Q. B. 
89. But the law always favoured the maxim, nemo dehet bis pro eddem 
culpa puniri ; see 2 Hawk. P. C., c. 25, s. 4, cited in H. v. Hall, [1891] 1 
Q. B. 747, per Charles, J., at p. 753 ; compare title Criminal Law and 
Procedure, Vol. IX., pp. 487, 690. 

(o) See title Magistrates, Vol. XIX., p. 589, note (a). As to summary 
procedure generally, see ibid., pp. 589 et seq. 

ip) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 51. 

iq) Shaw v. Ruddin (1858), 9 I. C. L. R. 214, 221 ; E. v. Mallow Union 
Guardians (1859), 12 I. C. L. R. 35, 41 ; Barry v. Croydon Commercial 
Gas and Coke Co. (1863), 15 G. B. (n. s.) 568, 575, Ex. Ch. ; Ingram v. 
Drinkwater (1875), 44 L. J. (p. c.) 83 ; Cox v. Rabbits (1878), 3 App. Cas. 
473 ; Oriental Bank Corporation v. Wright (1880), 5 App. Cas. 842, P. C. ; 
A.-Q. V. Seccombe, [1911] 2 K. B. 688, 709 ; Brunton v. New South Wales 
{Commissioners of Stamps) (1913), 82 L. J. (p. c.) 139, 146; Inland 
Revenue Commissioners v. Cribble, [1913] 3 K. B. 212, C. A., per Buckley, 
L.J., at p. 219; and see title Constitutional Law, Vol. VL, p. 379. As 
to fiscal and revenue legislation in particular, see titles Estate and Other 
Death Duties, Vol. XIII., pp. 180 et seq. ; Income Tax, Vol. XVI., 
pp. 609 et seq. ; Inhabited House Duty, Vol. XVII., pp. 181 et seq. ; 
Land Tax, Vol. XVIII., pp. 307 et seq. ; Revenue, Vol. XXIV., pp. 536 
et seq. 

(r) Be Thorley (J.), Thorley v. Massam, Re Thorley [W. B.), Thorley v. 
Massam, [1891] 2 Ch. 613, C. A. (where an annuity left to trustees so long 
as they should discharge the duties of the trust was held chargeable with 
legacy duty) ; Dublin Corporation v. Triniiy College (1903), 88 L. T. 305, 
H. L. ; Bristol Corporation v. Canning (1906), 95 L. T. 183. 

(«) Partington v. A.-G. (1869), L. R. 4 H. L. 100, per Lord Cairns, 
at p. 122 ; Baddeley v. Gingell (1847), 1 Exoh. 319, per Pollock, C,B., 
at p. 332. » / » 

{t) “ The benefit of the doubt is the right of the subject ” {Be Finance 
Act, 1894, and Studdert, [1900] 2 I. R. 400, C. A., per Pitzgibbon, L.J., at 
p. 410). 

{u) The rule probably arose from the fact that there being no a priori 
liability in a subiect to ^ay any particular tax, no reasoning founded on 
any supposed relationship between taxpayer and taxing authority could 
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346 . In a taxing statute, language, though generally used in its sbct. i. 
•ordinary and popular sense, may sometimes be used in a sense Construe* 
derived from previous legislation in pari materid and the practice tlon. 
under it(w;). When a special meaning is found assigned to a 
particular word in any statute, that special or technical meaning legislation 
must be adhered to, even though the technicality may be confined considered, 
to the jurisprudence of one part of the United Kingdom and the 
operation of the statute extends to the whole (a;). 

347 . Words occurring in a statute imposing taxation throughout Equality 
the United Kingdom should be construed so as to mako the 
incidence of taxation alike in every part of it (y). Where legal Kingdom, 
expressions are taken from the language or style of one part, they 

must be applied in an analogous or corresponding sense in the 
other parts (a). 

348 . In construing a taxing statute little weight is to be Const mc- 
attached to the fact that specific exemptions from its operation are 

to be found in it. Such exemptions are often introduced to quiet ^ 

^he fears of those whose interests "are threatened, and who are 
apprehensive that they may not fall within some general exception. 

These may be cases in which expressio unius will not be exclmio 
alteriiis (6). 

349 . A taxing statute should, so far as is consistent with the Application 
ordinary canons of construction, be interpreted so as not to operate foreigners, 
unreasonably in the case of a foreigner sojourning in this 

country (c). 

Sect. 2. — Operation, 

360 . Statutes dealing with the management of public or semi- public 
public property, other than Crown property, which provide for the property, 
surplus revenue being applied to certain objects and no others, are 


be brought to bear upon the construction of the Act {Pryce v. Monmouth- 
shire Canal and Railway C/o6. (1879), 4 App. Cas. 197, per Lord Cairns, 
L.C., at p. 202); compare King ston-upon- Hull Dock (Jo. v. La Marchfi 
(1828), 8 13. & C. 42 ; South Staffordshire Waterworks Co. v. Barrow (1897), 
01 J. P. 661, C. A. 

{w) Yewens v. Noakes (1880), 6 Q. B. D. 530, 635, C. A. ; approved in 
London County Council v. South Metropolitan Gas Co., [1904] 1 Ch. 70, 
82, C. A. 

{x) Income Tax Special Purposes Commissioners v. Pemsel, [1891] A. C. 
631, per Lord Macnaghten, at pp. 677 — 679 (discussing Salloun {Lord) 
v. Advocate-General (1860), 3 Maoq. 659, H. L.), where the question was 
whether the technical construction of the phrase “ charitable purposes ” 
imputed to English law could be extended to a bequest in Scotland, so 
as to secure an abatement under the Income Tax Act, 1842 (6 & 6 Viet, 
c. 35). 

iy) B. V. Income Tax Commissioners (1888); 22 Q. B. D. 296, 310, C. A. ; 
Be Finamce Act, 1894, and Studdert, [1900] 2 I.*K. 400, C. A. 

(a) Income Tax Special Purposes Commissioners v. Pemsel, supra, per 
Lord Macnaghten, at p. 579 ; see pp. 162, 170, ante. 

{h) Income Tax Special Purposes Commissioners v. Pemsel, supra, per 
Lord Herschell, at p. 674; compare p. 162, ante; and see Mersey Docks 
V. Lucas (1883), 8 App. Cas. 891. 

(c) Colquhoun v. Brooks (1889), 14 App. Cas. 493, per Lord Herschell, 
at p. 504. 
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Sect. 2. 
OserttioD. 

Exemption. 

iletroapective 

effect. 

Effect of 
peiu^ltic.s. 


Modes of 
classification. 


Statutes. 

directory only, and do not relieve the managers or trustees of such 
property of the payment of charges imposed by law ((f). 

861. Where a statute creates an exemption from taxation, such 
exemption prinid facie applies only to those taxes which were in 
existence at the time of the passing of the same («). 

862. There is no reason why a fiscal statute should not be 
retrospective if the language so directs (/). 

* 353. The fact that something is forbidden under a penalty in 
order to protect revenue does not necessarily render void the thing 
done, (Mr prevent an action lying in respect of it, as being against 
public policy (^). 


Part VII. — Local, Personal, and Private 
Statutes. 

Sect. 1. — In General 

364. In addition to the broad distinction between public general 
statutes and those which are local, per.sonal, and private (/i), 
statutes may be further comprehensively distinguished as “public 
and “ private ” (0» or “ general *’ and “ special,” having regard in the 
former case to the manner of their enactment, in the latter to the 
mode of their operation (^'). Whether a statute is public or private 
does not depend upon technical considerations, such as whether it 


{d) Tyne Improvement Commissioners v. Chirton Overseers (1859), 1 E, 
& E, 510 ; Mersey Docks and Harbour Board v. Cameron^ Jones v. Mersey 
Docks and Harbour Board (1864), 11 H. L. Cas. 443, 480 ; Mersey Docks 
V. Lucas (1883), 8 App. Cas. 891, 901. 

{e) Sion College v. London Corporation, [1901] 1 K. B. 617, 0. A.; 
Associated Newspapers, Ltd, v. City of London Corporation, [1913] 2 K. B. 
281. Exemption may, however, upon the particular construction of an 
Act, attach to premises for all time and for all purposes {London Corporation 
V. Netherlands Steamboat Co., [1906] A. C. 263). 

if) Hume V. Haig (1799), 8 Bro. Pari. Cas. 196. The annual Kevonue 
Acts, which frequently have not received the Royal Assent before the end 
of the session, have been made to operate so far |i8 relates to the imposition 
of both existing and new duties from the date of the Resolution of the 
House of Commons, But in such cases, until tlfo Act had been passed, 
there was, formerly, no legal obligation to pay the tax or authority to 
collect it {Bowles v. Bank of England, [1913] 1 Ch. 57) ; see now, however, 
Provisional Collection of Taxe,s Act, 1913 (3 Geo. 6, c. 3). 

ig) Swan v. Bank of Scotland (1835), 2 Mont. & A. 650, 661, H. L. ; 
Cundell v. Dawson (1847), 4 C. B. 376 ; and see the notes to Collins v. 
Blantem (1707), 1 Smith, L. C., 11th ed., p. 369, at pp. 388, 389 ; see also 
p. 194, post. 

{h) See p. 1 14, ante. The distinction between public and private statutes 
is first drawn on the enrolment in Chancery in the thirty-first year of 
Henry VIII. ; see note to li, v. Milton {Inhabitants) (1843), 1 Car. & Kir. 
58, 61. 

(i) Dawson v. Haver (1847), 6 Hare, 416,;per Wigram, V.-C., at p. 434. 

(^*) Blackstono adopts this double division (1 Bl. Com. 85) ; see title 
Parliament, Vol. XXL, p. 703. 
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contains a clause declaring it to be a public Act, but upon the 

• nature and substance of the case (1), 

355. Promoters applying to Parliament for statutory powers to 
purchase land must show that what they are proposing to do is of 
such public importance as to make it reasonable that they should 
be so far enabled to interfere with rights of private property as to 
compel owners to sell (m). For Parliament only permits the rights 
of individuals to be infringed so far as is necessary in the public 
interest (n), and the courts will take every means of defeating an 
attempt by a private Act to affect the rights either of the Crown or 
of other persons who have not been brought in (o). 

A private statute is no exception (p) to the rule that* the 
authority of a statute is supreme, and that if a statute by plain, 
unambiguous, and positive enactment affects rights of parties who 
were not before Parliament when it was under consideration, whether 
by oversight or from disregard of the rules prescribed by either 
House, it is the duty of the courts to carry it into effect {q). Such 
a statute is of as much force and as binding as any public Act 

• relating to the most important interests of the community (r). 

Generally speaking, however, Parliament in giving its sanction 
to a private Bill adjusts the rights and obligations of the persons 
appearing before it, with a reservation of the rights of all others («). 
It is now the general practice to insert saving clauses. 


{1) Dawson v. Paver (1847), 5 Hare, 415. The expression “private 
legislation” was objected to in Shrewsbury {Earl) v. Scott (1859), 6 C. B. 
(N. s.) 1, per CocKBURN, C.J,, at p. 172, where he expressed the opinion 
that the phrase “ legislation for private purposes ” would be more correct. 

(m) Blakemore v. Glamorganshire Canal I^avigaiion (1832), 1 My. & K. 
154, 162 ; Galloway v. London. Corporation (1866), L. R. 1 H, L. 34, 44; 
see title Railways and Canals, Vol. XXIII., pp. 619 et seg. 

(n) See p. 173, ante, p. 184, post As to the creation of a franchise by 
statute, see title Markets and Fairs, Vol, XX., pp. 8, 9. 

(o) Great Northern, Piccadilly, and Brompton Kailway v. A.-G,, [1909] 
A. C, 1, per Lord Loreburn,L.C., atp. 6, criticising the present procedure 
relating to private Bills. 

{p) ft was at one time thought that a private statute did not bind 
persons not expressly i\amed in it, even in the absence of a saving clause 
{BosweVs Case (1583), cited in Barrington's Case (1610), 8 Co. Rep. 136 b, 
138 a ; Lucy v. Levington (1771), 1 Vent. 175, 176; Shrewsbury {Earl) v. 
Scott, supra, per Cockburn, C.J., at p. 157). As to the elfeot of statutory 
enactments on custom, see title Custom and Usages, Vol. X., p. 247. 

(g) The view has oftoft been expressed by courts that private statutes 
are contracts made by Parliament on behalf of every person interested 
in anything to be done under them {Blakemore v. Glamorganshire Canal 
Navigation, supra ; Lee v. Milner (1837), 2 Y. & C. (ex.) 611,618; Aiton 
v. Stephen (1876), 1 App. Cas. 456, 462; ilothes {Countess) v. Kirkcaldy 
Waterworks Commissioners (1882), 7 App. Cas. 694, 707; Herron v. 
liathmines and Kathgar Improvement Commissioners, [1892] A. C. 498, 501 ; 
Davis <& Sons v. Taff Vale Rail. Co., [1896] A. C. 542, 559), even though 
specific performance of them cannot be decreed {York and NoHh Midland 
Rail. Co. V. R. (1853), 1 E. & B. 858, 864, Ex. Ch.). 

(r) Shrewsbury {Earl) v. Scott, supra, at pp. 160, 183, 184, 219, 222; 
see Edinburgh Rail. Co. v. Wauckope (1842), 8 Cl. & Fin. 710; AUon v. 
Stephen, supra; Davis cfc Sons v. Tap Vale Rail. Co., supra, at pp. 549, 656. 

(s) Eton College {Provost and Fellows) V. Winchester {Bishop) {ll'l^),Lofii, 
401. As to the procedure relating to private Bills, see title Parliament, 
Vol. XXL, pp. 702 el seep 
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Sect. 2. 

Construe 

tion. 

strict con- 
struction. 


Balance of 
convenience. 


Sect. 2. — Construction* 

366. Private statutes must be construed strictly {t\ the more 
so when, as frequently happens, Parliament has gone into an 
elaborate and minute investigation of plans and legislated accord- 
ingly (u). It is never assumed that Parliament has given powers 
which would infringe existing rights, even though the Act would 
be inoperative without them (a), and clauses to preserve general 
rights will receive a wide interpretation (/>). There is a presump- 
tion that where private rights are infringed compensation will be 
provided (c). 

3S7. Private statutes being enacted not only for the benefit of the 
persons or corporations procuring them, but for that of the public, 
regard should be paid in their construction to the balance of con- 
venience on either side (d). As a rule, however, they are construed 
against the promoters (4, for the language must be regarded as 
theirs (/). 


(l) Altrincham Union Assessment Committee v. Cheshire Lines Com-' 
mittee (1885), 16 Q. B. D. 507, C. A., ^er Lord Esher, M.R., at p. 603 (the 
reason being that the persons obtaining it ought to take care that that 
which they desire to obtain is plainly stated) ; E. v. Crake (1774), 1 Cowp. 
26; Kingsion-U'pon-Hull Dock Co, v. La Marche (1828), 8 B. & C. 42; 
Hughes v. Chester and Holyhead Mail Co. (1861), 3 De G. F.& J. 352, C. A. ; 
Simpson v. South Sta^ordshire Waterworks Co, (1865), 4 Pe G. J. & Sm. 
679; A.’Q. v. West Hartlepool Improvement Commissioners (1870), L. R. 
10 Eq. 152 ; Turner v. London and South Western Eail. Co. (1874), L. R. 
17 Eq. 561 ; Taylor v. St, Helens Corporation (1877), 6 Ch. D. 264, C. A. ; 
London County Council v. A. G., [1902] A. C. 165; A.-G. v. Manchester 
Corporation, [1906] 1 Ch. 643, C. A. ; A.-G. v. Mersey Eailway, [1907] 
A. C. 416 ; A.-G. v. West Gloucestershire Water Co., [1909] 2 Ch. 338, C. A. 

{u) Herron y. Eathmines and Eathgar Improvement Commissioners, [1892] 
A. 0. 498, per Lord Halsbury, L,C., at p. 611. The principles of con- 
struction to be applied to private Acts relating to waterworks and to 
similar undertakings were recently considered m Bristol Guardians v. 
Bristol Waterworks Co., [1912] 1 Ch. 846, C. A., per Fletcher 
Moulton, L. J., at p. 869. 

(а) Smith v. Bell (1842), 10 M. & W. d'7S, per Parke, B., at p. 391 ; “ If 
the Act in consequence of local peculiarities becomes incapable of being 
carried into effect, petitioners should suffer rather than those whose interest 
it is expressly provided shall be saved harmless.” 

(б) Ee London and Birmingham Eail. Co.'s Act (1833), Ee London and 
North Western Eail. Co.'s Act (1846), Ex parte Eton College (1860), 20 L. J. 
(CH.) 1,9; Hammersmith etc. Eail. Co. y. Brand (1869), L. R. 4 H. L. 
171, 216; Clowes v. Staffordshire Potteries Waterworks Co. (1872), 8 Ch. 
App. 126, 139 ; London and North Western Eail. Co. v. Evans, [1893] 
1 Ch. 16, 27, C. A. 

(c) Steele y. Midland Eail. Co. (1866), 1 Ch. App. 275, 281 ; A.-G. v. 
Homer (1884), 14 Q. B. D. 246, 267, C. A. ; London and North Western 
Eail. Co. V. Evans, supra, at p. 28. 

(d) Campbell y. Lana (1853), 1 Macq. 461, H. L. (where the House of 
Lords refused to find that a public right of way had been extinguished) ; 
Dixon y. Caledonian and Glasgow and South Western Eail. Cos, (1880), 6 
App. Cas. 820, 827 ; Herron y. Eathmines and Eathgar Improvement Com- 
missioners, supra, at p. 601. 

(e) Scales v. Pickering (1828), 4 Bing. 448 ; Stourbridge Canal (Proprietors) 
y. Wheeley (IS^l), 2 B. &Ad. 792; Stockton and Darlington Eatl. Co.y. 


if) For note (/), see p. 186, post. 
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358. The courts strive against putting a construction on 
words which will tend to enact something unconnected with or 
unnecessary for the purpose of the promoters (^), and construe 
a private statute, which gives to an association of persons power to 
interfere with the rights of private property, in such a way as to 
prevent the use of such powers for any collateral purpose (//), 

359. So far as a private statute operates as a contract or a 
quasi'ContxBiQtj it must be construed by the rules of law pertaining 
to such a contract (i). This is necessarily the case where a contract 
in ordinary form is appended in a schedule (k). Where a statute is 
passed to simplify the intricacies of a private estate, the interests* 
of those not immediately concerned can rarely be affected (Z). 

360. The terms used in a private statute may be explained by 
reference to a similar use of the same terms in a public statute (m). 

361. Saving clauses and provisoes must be regarded as having 
little bearing upon the construction of private statutes. They are 
oftep inserted at the instance of individuals as the result of private 
bargains (n), in which case they form no part of a scheme of general 
legislation, and should not be allowed to have any effect upon the 
construction of general clauses (o). 


Barrett (1844), 11 Cl. & Fin. 690, H.L.; Be London and Birmingham Bail. 
Oo^8. Act (1833), Be London and North Western Bail. Co.'s Act (1846), Lx 
parte Lion College (1850), 20 L. J. (cu.) 1 ; Scottish Drainage and Improve- 
ment Co. V. Campbell (1889), 14 App. Cas. 139 ; Great Northern, Piccadilhj, 
and Brampton Bailway v. A.-O., [1909] A. C. 1, 6. 

if) A..(r. V. Barnet District Gas and Water Co. (1909), 101 L. T. 651, 
C. A., per Vaughan Williams, L.J., at pp. 664, 656. 

ig) Biver Wear Commissioners v. Adamson (1877), 2 App. Cas. 743, per 
Lord Blackburn, at p. 766 ; Biver Lee Navigation Conservators v. Button 
(1881), 6 App. Cas. 686: Ta^f Vale Bail.^Co. v. Davis, [1894] 1 Q. B. 
43, C. A. 

{h) Galloway v. London Corporation (1866), L. E. 1 H. L. 34, 43. 

{i) London and South Western Bail. Co. v. Flower (1875), 1 C. P. D. 77, 
86; Milnes v. Huddersfield Corporation (1886), H App. Cas. 611, 523; 
Herron v. Bathmines and Baihgar Improvement Commissioners, [1892] 
A. C. 498, 623 ; Davis (& Sonsv. Taff Vale Bail. Co., [1895] A. C. 542, 552 ; 
compare title Contract, Vol. VII., p. 343, note {h). 

{k) See p. 122, ante ; Corbett v. South Eastern and Chatham Bailways 
Managing Committee, [1906] 2 Ch. 12, C. A., per Cozens-Hardy, L.J., at 

(Z) As in Bowbotham v. Wilson (1860), 8 H. L. Cas. 348, 362 ; Savin v. 
Hoylake Bail. Co. (1865), L. K. 1 Exch. 9, 1 1. The latter decision, however, 
must be regarded as qualified by the opinion expressed by the majority of 
Appeal in Corbett v. South Eastern and Chatham Bailways 
Managing Committee, supi'a. 

(m) Thus, in Mersey Docks and Harbour Board v. Henderson Brothers 
^ 13 App. Cas, 695, the House of Lords in determining the meaning 

of trading inwards ” and ** trading outwards ” in jfche Mersey Dock Act 
Consohdation Act, 1858 (21 & 22 Viet. o. xcii.), had recourse not only to a 
Dock Acts, but to the Customs Consolidation Act, 1876 
r ^^d the Customs and Inland Revenue Act, 1879 

(42 & 43 Viot. 0 . 21). 

+ Corporation (1876), 4 Ch. D. 395, per Jessel, M.R., 

at p. 410. 

(?) Eitzm'ald v. Champneys (1861), 2 John. & H. 31, 69 ; East London 
Bail. Co. {Directors etc.) v. Whitechurch (1874), L. R. 7 H. L. 81, 89 ; West 


Sect. 2. 

Constmc* 

tion. 

Purpose of 
statute. 


Contract. 


Reference to 

public 

statutes. 

Saving 

clauses. 
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Statutes. 


Sect. 2. 302 , Where a special statute incorporates a general statute, any 

CeftttmC' doubt as to the application oi the latter to the particular circirm- 
tion . stances must be solved by reference to the former (p), A special 
incor^tioii statute containing no provisions inconsistent with a general statute 
of general is, however, controlled by the latter, even if this is not expressly 
statute. incorporated (q) ; and the powers conferred by it are deemed to be in 
addition to and not in diminution of existing common law rights (r). 

A general statute incorporated with a special statute must be 
read as if the sections of the former were written into the latter and 
^ formed part of it(«). General statutes intended to be incorporated 
,with special statutes, such as the Lands Clauses Consolidation Act, 
1845 (t), were passed because Parliament thought that general 
provisions which had been ascertained, after sufficient experience, 
to be proper and necessary to be introduced into statutes authorising 
undertakings of the character there referred to had better be 
enacted once for all in a general form (a). 


How far 
ordinary law 
Affected. 


Sect. 8, — Operation. 

363 . So far as the rights and obligations of all personstcon- 
cemed are to be found within the provisions of a statute — which 
generally directs that compensation shall be made to those whose 
property has been taken, or whose rights have been injuriously 
affected (b ) — the ordinary law applicable to the acts of parties in 
dealing with their own land or affecting their neighbours may be 
ousted (c). 


J)erb^ Union v. Metropolitan Life Assurance Society, [1897] A. C. 647, 666, 
657. 

ip) As, for instance, in determining whether “ railway and works ” 
in the circumstances included a station [Midland Rail. Co. v. Amber- 
gate, N oUingham, and Boston^and Eastern Junction Rail. Co. (1863), 10 
Ilare, 359) ; and see London and Blackwall Rail. Co. v. Limehouse District 
Board of Works (1866), 3 K. & J. 123; A.-O. v. (h'eat Eastern Rail. Co. 
(1872), 7 Ch. App. 476, 482 ; (1873), L. R. 6H. L. 367,374 ; QreatWesiern 
Rail. Co. V. Swindon and Cheltenham Rail. Co. (1884), 9 App. Cas. 787, 808. 

[q) Mersey Docks and Harbour Board v. Lucas (1881), 61 L. J. (q. b.) 
114, C. A., per Bbett, L.J., at pp. 118, 119; Uckfield Rural Council v. 
Crowborough District Water Co., [1899] 2 Q. B. 664; and see title Rail- 
WAYS AND Canals, Vol. XXIII., p. 762. 

[r) Ex parte Clayton (1830), 1 Russ. & M. 369. 

[s) Re Barker (1881), 17 Ch. D. 241, C. A. ; Re Wood*8 Estate, Ex parte 
Works and Buildinas Commissioners (1886), 31 Ch. D. 607, 616, C. A. ; 
London and North Western Rail. Co. v. Runcorn Rural Council, [1898] 1 
Ch. 661, 563, C. A. ; and see title Compulsory Purchase of Land and 
Compensation, Vol. VI., p. 16. 

[t) 8 & 9 Viet, c, 18. 

[a) Metropolitan District Rail. Co. v. Sharpe (1880), 5 App. Cas. 425, 
per Lord Selborne,L.C., atp. 430 ; and see title Compulsory Purchase 
OF Land and Compensation, Vol. VI., p. 12. As to the effect of in- 
corporation, see ibid., p. 16. The general Act may bo looked at with 
reference to the powers conferred upon companies of dealing with land 
when acquired, but the special Act for the purpose of ascertaining what 
may be called the contract between landowner and company [Simpson v. 
South Staffordshire Waterworks Co. (1866), 4 De G. J. & Sm. 679, 687). 

[b) See p. 184, ante. 

[c) British Cast Elate Manufacturers [Governor & Co.) v. Meredith 
(1702), 4 Term Rep. 794 ; Dunn v. Birmingham Canal Co. (1872), L. R. 
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In the absence of special provision, however, property which is the sect. 3. 
subject of special statutes does not lose the characteristics attaching Operation, 
to propertv which is the subject of ordinary contract (d ) ; and a 
direction to deal with it in a particular way does not withdraw 
it from the obligations and charges imposed on it by the general 
law (e). 

364. The mere fact of promoters having procured the passing Representa- 
of a special statute by representations, made on deposited plans or 
otherwise, does not establish the accuracy of such representations, 

unless they are incorporated in the statute (/). Parliament may • 
also confer greater rights than are indicated by the deposited 
plans (gf). 

365. General statutes, whether enacted previously {h) or sub- Effect of 

sequently (i), do not, if couched in general terms, operate to control 
special rights granted by private statutes which, while conferring ® * 

such special rights, have also imposed special obligations (j), 

A subsequent general statute may, however, indicate an express 
intention to control (A;) or to abrogate particular rights (/), especially i 

where those rights are attached to a particular locality, and the 
subsequent statute brings to it entirely new benefits (m). 

366. Where Parliament authorises the amendment of any local Amendment, 
or personal statute by a duly appointed authority, it authorises the 
amendment of such portion of a statute which is partly public and 


7 Q. B. 244, 271 ; Hammersmith etc. Bail, Co. v. Brand (1860), L. R. 4 
H. L. 171, per Lord Cairns, at p. 215 ; Bast Fremantle Corporaiion v. 
Annms, [1902] A. C. 213, 217, P. C.. 

(d) Caledonian Bail. Co, v. Sprot {of Oarnhirh) (1856), 2 Macq. 449, 
H. L. ; Blliot V. North Eastern Bail. Co. (1863), 10 H. L. Cas. 833, 362. 

(e) Mersey Docks and Harbour Board v. Cameron^ Jones v. Mersey Docks 
and Harbour Board (1866), 11 H. L. Cas. 443, 480; Mersey Docks and 
Harbour Board v. Oihbs (1866), 11 H. L. Cas. 686, 711, 726; Mersey Docks 
and Harbour Boardy. Imcas (1881), 61 L. J. (Q. b.) 114, C. A.; MBrmed 
(1883), 8 App. Cas. 891 ; Brighton Corporation v. Brighton Guardians 
(1880), 6C. P. D. 368. 

if) North British Bail Co. y. Tod (1846), 12 Cl. & Fin. 722, H. L. ; 
A.‘G. V. Great Eastern Bail Co. (1872), 7 Ch. App. 475, 482; but see 
J^avin V. Eoylake Bail. Co. (1866), L. R. 1 Exch. 9. 

ig) North British Bail Co. y. Tod, supra, at p. 732 ; Simpson y. South 
Staffordshire Waterworks Co. (1866), 4 De G, J. & Sm. 079, 688 ; see also 
title Railways and Canals, Vol. XXIII., pp. 648 et seq. 

(h) As in City and South London Bail Co, y. London County Council, 
[1891] 2 Q. B. 613, C. A. ; Surrey Commercial Dock Co. v. Bermondsey 
Corporation, [1904] 1 K. B. 474. 

(i) As in London and Blackwall Bail Co. y. Limehouse District Board 
of Works (1866), 3 K. & J. 123 ; Thorpe v. Adams a871), L. R. 6 C. P. 125; 
Ashton-under-Lyne Corporation y, Pugh, [1898] 1 Q. B. 46, C. A. 

(j) Esquimau Waterworks Co. v. of Victorifi^ Corporation, [1907] 
A. C. 499, P. C., per Wills, J,, at p. 609; compare Galway Presentments, 
Ex parte Kelly (1874), 9 I. R. C. L. 114. 

(k) Dudley Gas Co. y. Warmington (1881), 60 L. .T. (ic. c.) 69. 

{1} Great Central Gas Consumers Co. v. Clarke (1863), 13 C. B. (N. s.) 838, 
Ex. Ch. 

(m) Sion College y. London Corporation, [1900] 2 Q. B. 681, per Chan- 
nell, j., at p. 686; affirmed, [1901] 1 K. B. 617, C. A.; Associated 
Newspapers, Ltd. y. City of London Corporation, [1913] 2K.B. 281. 
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Statutes. 


Sect. 3. 

Operation. 

Conditional 

agreement. 


Exercise of 
powers. 


Means of 
enforcement. 


Classification 
of statutes. 


general and partly local and personal, as is in its nature local 
and personal (n). 

367. A conditional agreement entered into by the promoters of 
a private Bill that in the event of the Bill becoming law they will 
deal with the matters brought within their competence by such 
law in a particular manner is not invalid as contrary to public 
policy (o). 

368. Powers conferred by special statutes must be exercised 
within a reasonable time(p). They are not assignable (^). 


Part VI II.— Enforcement. 

Sect. 1. — Consequences of Non-ohservance. 

Sub-^Sect. l.—In Gentrah , 

369. The object of a statute is to command people to do or to 
abstain from doing some particular thing, and when a statute directs 
things to be done or not to be done, either the statute itself provides 
the means for its own enforcement, or Parliament acts upon the 
supposition that the existing laws of the realm are sufficient to 
enforce the rights and liabilities arising thereunder (r). The mere 
fact of a statute imposing a penalty for the non-performance of an 
act implies that there is a legal compulsion to do it, and that 
is so whatever may be the destination of the penalty ( 3 ). 

370. I’or the purpose of enforcement statutes may be divided 
into three classes, namely 1 — 

(1) Those in which an obligation is affirmed which already exists 
at common law, and a special and peculiar form of remedy is 
given; 

(2) Those in which an obligation not previously existing at 
common law is created, but no remedy is provided ; and 


(n) E. V. London County Council, [1893] 2 Q. B. 464, C. A. (where the 
distinction between the two kinds of statutes is discussed at length). 

( 0 ) Galloway v. London Corporation (1866), L. K. 1 H. L. 34, 67, 69. 

Ip) Richmond v. North London Bail. Co. (1868), 3 Ch. App. 679 ; 
Tiverton and North Devon Bail. Co. v. Loosemore (1884), 9 App. Oas. 480, 
496. A time is usually limited in the Act for the powers to be exer- 
cised; compare Baker v. Metropolitan Bail. Co. (1862), 31 Beav. 604, 
609 ; Ward v. Wolverhampton Walemorks Co. (1871), L. R. 13 Eq. 243; 
and see titJe Limitation of Actions, Vol. XIX. . pp. 37 et seq. 

{q) Great Northern Bail. Co. v. Eastern Counties Bail. Co. (1861), 9 Hare, 
306, 311 ; Richmond Waterworks Co. and Southwark and Vauxhall Water^ 
works Co. V. Richmond Vestry {Surrey) (1876), 3 Ch. D. 82; see also title 
Railways and Canals, Vol. XXIII., pp. 629, 703. 

(r) Weale v. West Middlesex Waterworks Co. (1820), 1 Jac. & W. Z6S,per 
Lord Eldon, L.C., at p. 371 (ubi jus, ibi remedium ) ; Ashby v. White 
(1703), 2 Ld. Raym. 938; and see Fotherby v. Metropolitan Bail. Co. 
(1866), L. R. 2 C. P. 188, 194. 

{8) Bedpath v. Allan, The Hibernian " (1872), L. R. 4 P. C. 611, 617. 
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(3) Those in which a new obligation is created, and a special 
remedy is provided (0. 

371. In the first class those entitled to enforce the statute may 
have recourse to the special remedy mentioned or to the common 
law remedy, for the sanctions are cumulative (a). Only one, how- 
ever, can be exercised (b). 

372. In the second class, where an obligation is created, but no 
mode of enforcing its performance is ordained, common law sanctions 
and incidents will ordinarily attach (c). 

373. In the third class, where a particular mode of enforcing 
a new obligation is specified, such obligation, as a general rule, can 
be enforced in no other manner (^Z), even though this may involve 
ousting the jurisdiction of a court of law(<j). Such statutes 


{t) Wolverha'nwton New Waterworks Co. v. Hawkesford (1859), 6 C. B. 
(n. s.) 336, per Willes, J., at p. 356 ; cited in Stevens v. Chown, Stevens v. 
Clark, [1901] 1 Ch. 894, per Farwell, ,T., at p. 903; B. v. Hall, [1891] 1 
Q. B. 14.1, per Charles, J., at p. 754 ; Frasefv. J?’ear (1912), 107 L. T. 423, 
0. A. It is not always easy to determine whether remedies are cumulative 
or exclusive; compare Collinson v. Newcastle and Darlington Bail. Co. 
(1844), 1 Car. & Kir. 546; Lichfield Corporation v. Simpson (1846), 8 
Q. B. 66 ; Great Northern Bail. Co. v. Kennedy (1849), 4 Exch. 417. 

(а) B. V. Bohinson (1759), 2 Burr. 799, per Lord Mansfield, at p. 803. 
On the same principle statutes which add cumulative penalties for an 
existing statutory onence do not repeal the earlier statutes (B. v. Jackson 
(1776), 1 Cowp. 297 ; Cropps v. Durden (1777), 2 Cowp. 640 ; Apothecaries* 
(Jo. V. Jones, [1893] 1 Q. B, 89; Interpretation Act, 1889 (62&53 Viet, 
c. 63), s. 33). 

(б) Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 33. Conversely, 
persons to whom remedies are open under two different statutes must 
elect to proceed under one of them {Be Bedford Charity [Masters etc.) 
(1819), 2 Swan. 470, 518). Where a later statute describes an offence created 
by a former statute, and affixes a different punishment, giving an appeal 
where there was no appeal before, the offence should be proceeded against 
under the later statute [Michell v. Brown (1868), 1 £. & E. 267). 

[c) Doe d. Bochester [Bishop) v. Bridges (1831), 1 B. & Ad. 847, 859; 
Booth V. Trail (1883), 12 Q. B. D,. 8 ; Boss v. Bugge-Price (1876), 1 Ex. D. 
269. Where a statute refers generally to powers of enforcing obedience, 
those powers will be the ordinary powers of the court in which proceedings 
are to be taken [Green v. Penzance [Lord) (1881), 6 App. Cas. 657, 675). 

[d) Stevens v. Evans (1761), 2 Burr. 1152, 1157; Stevens v. Jeacocke 
(1848), 11 Q. B. 731, 742 ; Watkins v. Great Northern Bail. Co. (1851), 16 
Q. B. 961 ; St. Pancras Vestry v, Batterhury (1857), 2 C. B. (n. s.) 477 ; 
B. V. Lovibond (1871), 24L. T. 367 ; Uandley v. Moffat (1872), 7 I. R. C. L. 
104; Danby v. Watson (1877). 46 L. J. (M. c.) 179; Be International 
Patent Pulp and Paper Co., Knowles* Mortgage (1877), 6 Ch. D. 656; 
London and Brighton Bail. Co. v. Watson (1879), 4 C. P. D. 118, C. A. ; 
West V. Downman (1880), 14 Ch. D. Ill, C. A. ; Bailey v. Bailey (1884), 13 
Q. B. D. 866, C. A. (where an order for alimony made under the Matrimonial 
Causes Act, 1867 (20 & 21 Viet. c. 85), was held not enforceable by action) ; 
A,-G. V. Bradlaugh [ISS5), 14 Q. B.D. 667, 687,C. A^ ; B. y. Essex County 
iJourt Judge (1887), 18 Q. B. D. 704, 707 (where a county court judgment 
was held not to carry with it the incidents of a High Court judgment) ; 
Saunders v. Holborn District Board of Works, [1896] 1 Q. B. 64 ; Devonport 
Corporation v. Tozer, [1902] 2 Ch. 182; affirmed, [1903] 1 Ch. 769, C. A. ; 
Fraser v. Fear (1912), 107 L. T. 423, C. A. 

[e) Barrachugh v. Brown, [1897] A. C. 615 ; Peebles v. Oswaldtwistle 
Urban District Council, [\m] 1 Q. B. 384, 625, 629, C. A.; affirmed, sub 
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Stattttbs. 


Sbot. 1 . frequently make provisions which are intended to be a code on the 
Conse> subject dealt with (/). 

aueneet It will not, however, be held, in the absence of clear language, 
ofNon- that Parliament intended to destroy the common law rights of 
ODservanee. the King’s subjects by placing them at the mercy of irresponsible 
tribunals or of an irresponsible State department (jf). Where, 

therefore, a particular question has been raised before a special 
tribunal, and has also come in independent proceedings before a 
• court of law competent to deal with it and to restrain the proceed- 
ings before the special tribunal, it may be just and convenient to 
• restrain the proceedings before the special tribunal until the court 
has determined the question (A). 


Indictment 

etc. 


Sub-Seot. 2 . — Public Remedies, 

374. Every breach of a statutory command, or of a rule made 
under statutory powers (i), is, in the absence of specific provisions (A:), 
indictable at common law as a misdemeanour (Z), and in the 
absence of special remedy created by statute the performance of 
public duties may be enforced by indictment or by information 
ffled by the Attorney-General (w), • 

nom. Pasmore Y. Oswaldtwutle Urban Council, [1898] A. C. 387 (where the 
only remedy open to persons aggrieved was lield to be an appeal to the 
Local Government Board); followed in Harrington (Earl) v. Derby Cor- 
mration, [1905] 1 Ch, 205; Johnston and Toronto Type Foundry Co v 
Toronto Consumers^ Oas Co,, [1898] A. C. 447, P. C. (audft by the municipal 
authonties). The parties may be sent to arbitration (.Pietermantzburq 
Corporation v. Natal Land and Colonization Co. (1888), 13 App. Cas. 478 
P' A {Joseph) Sons, Ltd, v. Manchester Ship Canal Co!, 

[1905] A. C. 421 ; Norwich Corporation v. Norwich Electric Tramways Co 

“ particular court {MarLu v. 
Nxoholls (1852), 18 Q. B. 882 ; Blackburn Corporation v. Parkinson (1868) 

1 E. & E. 71 ; Hanley and Bucknall Coal Co. v. North Staffordshire Bail. 
Co, (1891), 64 L. T. 666 ; Hofner v. Franklin, [1906] 1 K. B. 479 C A • 
Stuckey v. Hooke, [1906] 2 K. B. 20, C. A.). » • • » 

{f) Lamplugh v. Norton (1889), 22 Q. B. D. 462, 469, C. A,- B v 
Monsted {Otto), Ltd., [1906] 2 K, B. 466, 463. » v. 

{gJ Bendally. Blair (1890), 46 Oh. D. 139, C. A., per Bowen, L.J., at 
m 162 ; Brockwell v. Bullock (1889), 22 Q. B. D. 667, C. A. ; Great 

V. Martin, 

[1896] 2 I. K. 70, 0. A, ; West Ham Corporation v. Sharp, [1907] 1 K. B. 
446; Morris and Bastert,Ltd. y, Loughborough Corporation, [1908] 1 K. b! 
206, C. A. ; A.-O. v. Lewes Corporation, [1911] 2 Ch. 495, 607. 

(A) Stannard v. St. Giles, Camberwell, Vestry (1882), 20 Ch. D. 190 196 
9'^' ./wnciton WaUrworks Co. y. Hampton Urban Council, [18981 

2 Ch. 331 ; 67 L. J. (ch.) 603; Merrick y, Liverpool Corporation, [19101 2 
Ch. 449, 460. » l j 

(t) V. Walker (1876), L. R. 10 Q. B. 356 (breach of rules made by 
commissioners under the Epping Forest Amendment Act, 1872 (35 & 36 
Vict. c. 95) ). ' 

{k) As, for instance, where as a preliminary to the institution of pro- 
ceedings, an order of adjudge (as under the Law of Libel Amendment Act. 
1888 (51 & 52 Vict. c. 64), s. 8), or the fiat of the Attorney- General (as under 
the Prevention of Corruption Act, 1906 (0 Edw. 7, o. 34), s. 2 (1) or the 
Punishment of Incest Act, 1908 (8 Edw. 7, c. 45), s. 6) is required 
{1) B. V. Buchanan (1846), 8 Q. B. 883 ; B. v. Hall, [1891] 1 Q, B. 747, 
763; A.-O, v. London and North Western Bail. Co., [1900] 1 Q. B. 78, 
83, C. A. 

(m) See titles Ceiminal Law and Peocp.duee, Vol. IX., pp. 292, 329, 
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375r ‘In addition to the common law remedy of indictment, and 
any specific remedies provided by the statute in question, the 
Attorney-General may at any time (n) apply to the Hi^h Court to 
exercise its equitable jurisdiction of granting an injunction against 
the breach of a statutory duty or the infringement or threatened 
infringement of a public right (o), and an individual who, save as 
one of the public, has sustained no special damage can only do so 
in the Attorney-Generars name (p). Such remedy is conveniently 
resorted to when the exercise of powers by public bodies (q), statu- 
tory companies (r), or companies trading under the Companies 
Acts (s), is in question. The exercise of this jurisdiction is, how- 
ever, a matter for the discretion of the court (t), • 

376. Where no special sanction is attached to the enforcement 
of a statutory duty affecting the public, the High Court, in the 
exercise of its discretion (a), may grant a mandamus that justice 
may be done (h), A mandamus is, however, never addressed for 

330 ; Highways, Streets, and BEmoBS, Vol, XVI., pp. 168, 240 ; Juries, 
Vol. XVIII., p. 241; Magistrates, Vol. , XIX., p. 667; Nuisance, 
Vol.«XXI., pp. 652. 653. 

{n) Delay will as a rule be no ^ouud for refusing relief in a suit by the 
Attorney- General {A,’Q, v. Souin Staffordshire Waterworics Co. (1909), 25 
T. L. R. 408); but doubt has been expressed on the point; see A.-O. 
V. Wimbledon House Estate Co.y Ltd., [1904] 2 Ch. 34, per Harwell, J., 
at p. 42 ; A.-O. v. Grand Junction Canal Co., [1909] 2 Ch. 606, per 
Joyce, J., at p. 617. As to when time will commence to run, generally, 
see title Limitation of Actions, Vol. XIX., p. 178. 

(o) See titles Injunction, Vol. XVIL, pp. 227 et seq.; Nuisance, Vol. 
XXI., pp. 562, 553. The jurisdiction is preventive, not primd facie man- 
datory {Qlossop V. Heston and Isleworth Local Board (1879), 12 Ch. D. 
102, C. A., per James, L.J., at p. 116). It is immaterial whether damage 
has in fact been sustained by the public {A.-O. v. London and North 
Western Bail. Co., [1900] 1 Q. B. 78, C. A.). 

(p) As relator, thereby making himself responsible for the costs. As 
to the disadvantages of letting each individual in a di^ict, or even a local 
authority, bring an action, see Qlossop v. Heston andlUeworth Local Board, 
supra, per James, L.J., at p. 115; Devonport Corporation v. Tozer, [1903] 

1 Ch. 769, 764, C. A. ; A.-G. v. Pontypridd Waterwoilvs Co., [1908] 1 Ch. 
388, 398. • 

iq) Tynemouth Corporation v. A.^G., [1899] A. C. 293 ; A.^Q. v. Merthyr 
Tydfil Union, [1900] 1 Ch. 610, C. A.; London County Council y. A.-G., 
[1902] A. C. 165 ; A.-Q. y. Wimbledon House Estate Co., Ltd., [1904] 2 Ch. 
34 ; A.-G. V. Manchester Corporation, [1906] 1 Ch. 643. See titles Local 
Government, Vol. XIX., p. 327 ; Magistrates, Vol. XIX., pp. 667, 662. 

(r) A.-G. V. Mersey Bailway, [1907] A. C. 416. 

(5) A.-Q. V. Ashborne Becreation Ground Co., [1903] 1 Ch. 101 ; A.-G* 
V. ChurchilVs Veterinary Sanatorium, Ltd., [1910] 2 Ch. 401. 

(t) A.-G. V, Wimbledon House Estate Co., Ltd., supra, per Harwell, J., 
at p. 42; A.-G. v. London and North Western Bail. Co., supra, per 
Vaughan Williams, L.J., at p. 87 ; A.-G. v. Birmingham, Tame and Pea 
District Drainage Board, [1910] 1 Ch. 48, C. A., per Cozens-Hardy, M.IL, 
at p. 53 ; affirmed, [1912] A. C. 788. 

(a) The remedy is discretionary {Be Barlow, Bettor of Ewhurst (IS61), 
^2 h. J. (q. B.) 271 ; approved in B. y. Leicester Union, [1899] 2 Q. B. 632, 
639 ; Be Bristol and North Somerset Bail. Co. (1877), 3 Q. B. D. 10). 

^ (b) B. V. Bank of England (1780), 2 Doug, (k. b.) 624, 626 ; B. v. Income 

lax Spec%(a Purposes Commissioners (1888), 21 Q. B. D. 313, C. A.; B. v. 
Lmcester Union, supra ; B. v. Board oj Education, [1910] 2 K. B. 165, C. A., 
affirmed, sub nom. Board of Education v. Bice, [1911] A. C. 179, H.L. As 
to mandamus generally, see title Crown Practice, Vol. X., pp, 77 et seq. 
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this purpose to the Crown (c), and the court in the exercise of its 
discretion refuses to grant a mandamus where specific remedies can 
be resorted to (d). 

377. A penalty created by statute, if nothing is said as to 
who may recover it, and if it is not created for the benefit of a 
party aggrieved, and the offence is not against an individual, 
belongs to the Crown, and the Crown alone can sue for it (c). 

Sub-Sect. 3 . — Private linnedies. 

378. Notwithstanding the fact that a breach of a statutory 
duty may in some circumstances be excused so far as penal 
consequences are concerned (/), any person who has sustained 
injury from the non -performance of a statutory duty can claim 
damages from the person on whom the duty is imposed, where 
such non-performance amounts to a breach of a duty owed to the 
person injured (^). 

379. The damages recoverable in respect of a breach of statutory 
duty may either be imposed by the terms of the statute imposing 
the duty, or be such as are contemplated by the statute, and fiow 
directly from the breach (h). Such terms may preclude a defen- 
dant from raising the defences usually open in an action on the 
case (i). 

380. The remedy by injunction, as a mode of preventing that 
being done which if done would be an infringement of a right, is 
open to individuals, even if such right is the creation of statute, and. 


(c) B. V. Woods and Forests Commissioners (1850), 16 Q. B. 701 ; B. v. 
Treasury (Lords Commissioners) (187^), L. R. 7 Q. B. 387 ; B. v. Secretary 
of State for War, [1891] 2 Q. B. 326, 332, C. A. ; B. v. Treasury (Lords 
Commissioners), [1909] 2 K. B,. 183, 191. 

(d) Be Nathan (1883), 12 Q. B. D. 461, C. A., yer Brett, M.R., at 
p. 473 ; Be Barlow, Bector of Ewhurst (1861), 30 L. J. (Q. b.) 271 ; Glossop 
V. Heston and Isleworth Local Board (1879), 12 Ch. D. 102, 116, C. A. ; B. v. 
Joint Stock Companies (Begistrar) (1888), 21 Q. B. D. 131 ; B. v. Larnhourn 
Valley Bail. Co. (1888), 22 Q. B. D. 463; B. v. London and North Western 
Bailway and Great Western Bailway (1896), 65 L. J. (Q, B.) 616. 

(e) Bradlaugh v. Clarke (1883), 8 App. Caa. 364, 368; and see title 
Crown Practice, Vol. X., p. 7. 

(f) As, for instance, in certain cases where mens tea is not established 
(Woodgaie v. KnatchbuU (1787), 2 Term Rep. 148, 164 ; Watkins v. Naval 
Colliery Co. (1897), Ltd., [1911] 2 K. B. 162, C. A., per Parwell, L.J., at 
p. 186; see p, 179, ante. 

(g) See, further, title Tort, p. 483, post. 

(h) See titles Damages, Vol. X.,pp. 305, 306 ; Negligence, Vol. XXL, 
pp. 377. 378. 

(i) Watkins v. Naval ColUery Co. (1897), Ltd., [1912] A. C. 693. The 
breach of a statutory provision directed to securing reasonable care is 
cogent evidence in an action of negligence (Blamires v. Lancashire and 
Yorkshire Bail. Co. (1^73), L. R. 8 Exch. 283, Ex. Oh,), and may exclude 
the defences of volenti non fit injuria (Baddeley v. Granville (Bari) (1887), 
19 Q. B. D. 423), and common employment (Groves v. Wimbome (Lord), 
[1898] 2 Q. B. 402, C. A.; Jones v. Canadian Pacific Bail. Co. (1913), 
29 T. L. R. 773, P. C.) ; it may also shift the burden of proof (David v. 
Britannic Merthyr Coal Co., [1909] 2 K, B, 146, C. A.; afllrmed, [1910] 
A. C. 74). 
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in specialcircumstances, even though a specific remedy is provided 
pnder the statute, unless the statute expressly or by necessary 
implication excludes the remedy by injunction (Ic), 


Sub-Sect. 4 . — Illegal Transactions^ 

381. Every transaction forbidden by a statute and carried out 
in violation of it is primii facie illegal and therefore void (/). An 
act for the doing of which a penalty is im^^osed is, subject to what 
is stated above (?a), a thing forbidden (a). 

A contract involving the doing of an act forbidden by statute (o) 
is, like any other contract which is contrary to law (j>), unenforce- 
able, and no action will lie upon it(^). It is immaterial that no 
specific jjenalty is attached to the doing of the thing forbidden (?•). 
There may, however, bo cases in which such a contract will be 
^cognised if the party seeking to enforce it is not privy to the 
illegality (s) . 


(Ic) Cooper V. WUltingham (1880), 10Chf B. 501 ; Merrick v. Liverpool 
Corporaiion, [1910] 2 Cli. 449, 460 ; Carlton Illustrators v. Coleman <& Oo., 
Ltil.y [1911] 1 K. B. 771, 782, 783 ; A.-O, v. Lewes Corporation^ [1911] 2 
Cli. 495; Fraser v. Fear (J912), 107 L. T. 423; and see title Injunction, 
Vol. XVII., p. 204. 

(l) Barilety. Viner (1692), Skin. 322; DeBegnis y. Armisteadn^^^), 10 

Bing. 107, 110; (1844), 11 Cl. & Fin. 85, H.L.; Jeffries 

V, Alexander (1860), 8 II. L. Cas. 594, 028 ; Chambers y. Manchester and 
Milford Fail. Co. (1864), 5 B. & S. 588, 609 ; Magdalen Hospital (President 
and Governors) y. Knotts (1879), 4 App. Cas. 324; Victorian Haylesford 
Syndicate, Lid. y. BoU, [1905] 2 Cli. 624 ; Bonnard v. Dolt, [1906] 1 Ch. 
740, C. A. ; Moulis y. Owen, [1907] 1 K. B. 746, C. A. ; Fe Fohinson^s 
Settlement, Gant y. Hobbs, [1912] 1. Ch. 717, 0. A. As to the effect of 
illegality, see, further, title Contract, Vol. VII., pp. 390 et sea. 

(m) S'o p. 182, ante. 

(n) Cope y. Fowlands (1836), 2 M. & W.*149, 157 ; Fe Cork and Youqhal 
Fail. Co. (1869), 4 Ch. App. 748, 758 ; BaHon v. Figgoit (1874), L. R. 10 
Q. B. 86 ; Victorian Baylcsford Syndicate v. BoU, supra. 

(o) Collinsy. Blantern(llQB,2\Nih. 341; 1 Smith, L. C., llthed., p. 369, 
at p. 388 ; Clugas v. Fenaluna (1791), 4 Term Rep. 466 ; Gallini y. Laborie 
(1793), 5 Term Rep. 242 ; Langtoh v. Hughes (1813), 1 M. & S. 593, 596 ; 
Murray y. Feeves (1828), 8 B. & C. 421 ; Fedmond y. Smith (1844), 7 
Man. Sl G. 457, 474 ; Gordon y. Howden (1845), 12 Cl. & Fin. 237, H. L. ; 
Gedge y. Foyal Exchange Assurance Corporaiion, [1900] 2 Q. B. 214 • 
Sherrard y. Gascoigne, [1900] 2 Q. B. 279. 

(p) Elliott y. Fichardson (1870), L. R. 5 C. P. 744 ; Fe Wilcocks' Settle- 
ment (1875), 1 Ch. D. 229; Scott y. Brown, Doering, McNab c9 Co,, 
Slaughter and May y. Brown, Boering, McNab Co., [1892] 2 Q. B. 724, 
C. A. ; Victorian Daylesford Syndicate y. Doit, supra. 

(q) A test may be whether the illegality forms part of the cause of action 
(Gordon y. Metropolitan Police (Chief Commissioner), [1910] 2 K. B. 1080, 
t. A., per Buckley, L.J., at p. 1098) ; compare title Contract, Vol. VII., 
p. 401. 


(1858), 9 I. C. L. E. 318; Cowan v. Milboum 
(1867), L. E. 2 Exch. 230, 233. 

(^ Hodgsm v. Temple (1813), 6 Taunt. 181 (where a person who sold 
goods knowing they were to be used in an illegal trade, but took no part in 
the illegal trade, was held entitled to recover the price). This decision 
seems, however, to conflict with Cowan y. Milboum, supra ; see also 
Yf^herelly. Jones (1832), 3 B. & Ad. 221 ; Wilson y. Bankm (1866), L. R. 
1 Q. B. 162, Ex. Ch. ; title Contract, Vol. VII. p. 487. 
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382 * The court has always drawn a distinction between statutes 
denying a legal effect to instruments, by declaring them to b§ 
void to all intents and purposes, and statutes which merely require 
formalities to be observed (t), and the court will not readily 
construe contracts so as to bring them within the prohibition of a 
statute (a). The test to be applied is, as a rule, whether the statute 
was passed to enforce some object of public policy or conduct, or 
for some indirect object, such as facilitating the collection of 
revenue (6). 

383. A contract void at the time of its making as being 
contrary to statute is not rendered valid by the subsequent repeal 
of such statute (c). On the other hand, on the principle that 
statutes should have no retrospective operation, a contract not 
forbidden at the time it was entered into is not, in the absence of 
express words, rendered unenforceable by the subsequent enactment 
of a statute forbidding such contracts (d). 

384. Prescriptive title cannot be proved by acts prohibited by 
statute : such acts do not .become lawful for this purpose if the 
statute is repealed (c). 

386. An illegal term in a contract does not vitiate the whole, 
if the good part is not dependent on the bad (/). It is otherwise 
if the considerations are not severable (^). 

Sect. 2. — Performance of Statutory Obligation Excused* 

386. Ignorance of the law does not excuse (/i), but the perform- 
ance of a statutory obligation is excused if rendered impossible 


(t) Davis V. Strathmore (Earl) (1810), 16 Ves. 419, per Lord Eldon, 
L.C., at p. 428. 

(a) Hammond v. Hoching (1884), 12 Q. B. D. 291 ; compare Phillpotts 
V. FMlhotts (1850), 10 C. B. 85 ; Powell v. Eempton Park Pacecourse Oo., 
[1899] A. C. 143. 

(5) Brown v. Duncan {\S20)j 10 B. & C. 93, 99 ; Swan v. Bank of Scotland 
(1836), 2 Mont. & A. 666, 661, H, L. ; Smith v. Mawhood {I8i5), 14 M. & W. 
452 ; Cundell v. Dawson (1847), 4 C. B. 376 ; Taylor v. Crowland Gas and 
Coke Co. {mi), 10 Excli. 293; Learoyd v. Bracken, [mi] 1 Q. B. 114, 
0. A. 

(c) Jaques v. Withy and Reul (1788), 1 Hy. Bl. 66 ; but see Be Mexican 
arid South American Co., Grisewood and Smims Case, De Pass's Oaee( 1869), 
4 De G. & J. 644, 657, C. A. ; Traill v. McAllister (1890), 26 L. B. Ir. 
624. 

(d) Jaques v. Withy and Beid, supra. 

(e) Traill v. McAllister, supra. As to estates arising by prescription, 
see title Real Pkopekty and Ouattels Real, VoI. XXIV., p. 283. 

(/) Mouys V. Leake (1799), 8 Term Rep. 411 ; Kerrison v. Cole (1807), 
8 East, 231 ; Wigg v. Shutileworth (1810), 13 East, 87; Howe v. Synge 
(1812), 16 East, 440 ; Pickering v. Ilfracombe Rail. Co. (1868), L. R. 3 C. r. 
236, 260 ; Kearney v. Whitehaven Colliery Co., [1893] 1 Q. B. 700, C. A. ; 
Stanton v. Brou7n,'[ 1900] 1 Q. B. 671. 

(g) Shackellv. Rosier' {1836}, 2 Bing. (n. c.) 634, 646 ; Champion v. 
McAlister (1912), Times, 15th May. 

{h) On this principle a man was convicted of an offence created by a 
statute notice of which could not have reached the place where he was 
at the time when he committed it {R. v. Bailey (1800), Russ. & Ry. 1) ; 
compare title Ckiminal Law and Pkocedure, Vol. IX., p. 236. 
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by the act of God (i), or by the operation of a subsequently enacted 
.statute 0). The subsequently enacted statute, however, need not 
wholly prevent the performance of the obligation (A:), and in so far 
as the obligation remains possible of performance, it must be 
fulfilled (1). 

387. A covenant which has been rendered impossible of per- 
formance by a subsequent statute is generally unenforceable at 
law (in), for, in the absence of an absolute covenant, persons must 
be taken to have contracted with reference to the law at the time it* 
was made (n). The fact, however, that a special statute has given a 
remedy over against the promoters to persons compelled by it to 
break contracts is cogent ground for assuming that Parliament did hot 
intend a covenantor to be entirely released from his obligations (o). 

388. The fact that a state of things not in accordance with the 
provisions of a special statute has been acquiesced in for a long 
period may be ground for a court refusing to enforce such provi- 
sions ( p). Even with general statutes compliance with provisions 
inserted for the benefit of classes or individuals need not be insisted 
(pi by the court (q), though it is otherwise where conditions have 
been imposed in the public interest (r). 

The reasons upon which these rules have been founded have 
received expression in various statutory enactments, whereby the 
right to enforce both statutory and common law obligations has 
been restricted («). 


(i) B. V. Leicestershire Justices (J850), 15 Q. B. 88, 92; Camphell v. 
Dalhousie (Lari) (1868), L. R. 1 Sc. & I)iv. 259, 272; Biver ^Ye(^r (Jorri- 
missioners v. Adamson (1877), 2 App. Cas. 743. As to acts of God, see 
title Toet, pp. 492 et seq,, post, 

(/) See p. 160, ante. 

(/() Wigg V. Shutileworth (1810), 13 East, 87 ; Howe v. Synge (1812), 15 


(l) JJcttesworth v, St. PauVs (Dean and Chapter) (1728), 1 Bro. Pari. Cas. 
240 ; Qihbons v. Chambers (1885), Cab. & El. 677. 

(m) Baity v. Be Crespigny (1869), L. R. 4 Q. B. 180 ; Newby v. Sharye 
(1878), 8 Cli. D. 39, C. A. ; and a fortiori when the covenant is not to do 
soinothing which the subsecment statute says the covenantor shall do 
{nymi V. Shropshire Union Railways and Canal Go. (1850), 6 Exch. 420 
per Pollock, C.B., at p. 440). 

(n) Bally v. Be Crespigny, supra, at p. 186 ; Newington Local Board v. 
Cottingham Local Board (1879), 12 Ch. D. 725. 

(o) Baily Y. Be Crespigny, supra, at p. 188; Be Bradford Tramways 
and Omnibus Co., Ltd, (Courtenay's Case) (1904), 68 J. P. 362. 

(p) A.-G. V. Johnson (1819), 2 Wils. (cu.) 87; A.-G, v. Sheffield Gas 
Consumers Co. (1853), 3 De G. M. & G. 304, C.A., where Turnek, L.J., at 
!). 324, ex])re88ed the view that delay on the part of the Attorney* General 
was a matter for consideration. As to the effect of laches generally, 
see title Equity, Vol. XIII., pp, 168 et seq, 

(q) Th\m, effect is not ffiven to the Statutes of Limitation and of 
hrauas, when not pleaded; see Hebblethwaite v, Uebblethwaite (1869), 
L. R. 2 P. & D. 29. 


(r) Goklsmid v. Great Bastem Bail. Co. (1883),* 25 Ch. D. 611, C. A.,per 
RY, L.J., at p. 553. This may even result in shareholders successfully 
(Taylor v. Chichester and Midhurst Bail. Co, 
( 867), L. R. 2 Exch. 356, 379, Ex. Ch. ; Ashbury Railway Carriage andiron 
Co. V. Bwht (1876), L. R. 7 II. L. 653). ^ 

(«) As to the Limitation Act, 1623 (21 Jao. 1, c. 16), .and the Real 
froperty Limitation Acts, 1833 (3 & 4 Will. 4, c. 27). and 1874 (37 & 38 Viet. 


O 2 


Sect. 2. 

Perform- 
ance of 
Statutory 
Obligation 
Excused. 

Rclcaso from 
covenants. 


Acquiescence. 


Statutory 

provisions. 



196 


Statutes. 


Sect. 8 . — Waiver of Statutory Eight, 

389 . Persons for whose benefit statutory duties have been 
imposed may, in the absence of express words in the statute to the 
contrary, contract with those on whom such duties are laid not 
to lay claim to the performance of them {t). Such a contract may 
be implied from acquiescence (a). 

^ A statutory right which is granted as a privilege may be waived 
oither altogether or in a particular case(Z>). 

Statutory conditions, even as to forms, may, however, be imposed in 
such terms that they cannot be waived (c), and rights or obligations 
imposed by statute may be accompanied by an express provision 
preventing any variation of them by agreement (d). When open to 
question, clauses in such statutes are to receive a wide or a limited 
construction, according as the one or the other will best effectuate 
the purposes of the statute {e). 

Lapse of time. 390 . A right conferred by a statute does not cease to exist 
merely because it has not been exercised for a long period of time (f) ; 
Esjoppci. nor can the doctrine of estoppel be applied to a statute (g). 


c. 67), see title Limitation or Actions, Vol. XIX., pp. 33 et seq. ; as to the 
Public Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), see p. 176, 
ante ; and title Public Authokities and Public Officebs, Vol. XXIIl., 
pp, 338 et seq. 

(t) Griffiths V. Dudley (Karl) (1882), 9 Q. B. D. 357, 364. 

(a) Davis v. Bryan (1827), 6 B. & C. 651 ; Bond v. Bosling (1861), 1 
B, & S. 371, where it was held that an agreement for a lease could be 
enforced though it was not under seal as required by the Eeal Property 
Act, 1845 (8 &: 9 Viet. c. 106), s. 3. As to this, see the Conveyancing and 
Law of Property Act, 1892 (55 & 56 Viet. c. 13), s. 5; title Landlord 
AND Tenant, Vol. XVIII., p. 540, note (p). 

(b) Unusquisque potest renunciare juri pro se iniroducto {Great Eastern 
Bail. Co. Y . Goldsmid (1884), 9 App. Cas. 927, per Lord Selbornb, L.C., 
at p. 936; S. C. (1883), 25 Ch. I) .*^511, C. A.., per Cotton, L.J., at p. 536 ; 
Hampstead Corporation v. Midland Bailway, [1905] 1 K. B. 638, C. A. ; 
Toronto Corfmraiion v. BtisseU, [1908] A. C. 493,500, P. C.). There must 
be full knowledge of the privilege waived {Chapman v. Michaelson, [1908] 

2 Ch. 612); see title Equity, Vol. XllL, p. 160. 

(c) Young dc Co. v. Boyal Leamington Spa Corporation (1883), 8 App. 
Cas. 617 (Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 174 (1) ) ; 
Netherseal Colliery Co. v. Bourne (1889), 14 App. Cas. 228 (Coal Mines 
Regulation Act, 1872 (35 & 30 Viet. c. 76), s. 17 (now repealed) ). See also 
the peremptory terms of tlie Bills of Sale Act (1878) Amendment Act, 1882 
(46 & 46 Viet. c. 43), s. 9; see title Bills of Sale, Vol. III., p. 34. 

{d) For examples, see income Tax Act, 1842 (6 & 6 Viet. c. 35), s. 73 ; 
Ground Game Act, 1880 (43 & 44 Viet. c. 47), s. 3; Housing of the 
Working Classes Act, 1890 (63 & 64 Viet. c. 70), s. 76, extended by the 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), ss. 14, 15; 
Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 3. 

(e) Jortin v* South Eastern Bail. Co. {1855), 6 De G.M. & G. 270, C. A., 
per Turner, L.J., at p. 276 ; Bickering y. Ilfracombe Bail. Co. (1868), L. K 

3 G P. 236, 260; Be Burdett, Ex paHe Byrne (1888), 20 Q. B. D. 310, 

if) Co* Lift. 11& a ; Edinburgh and Dalkeith Bail. Co. Proprietors v. 
Wauchope (1842), 8 Cl. & Fin. 710, H. L. ; Manchester Ship Canal Co. v. 
Manchester Bacecourse Co., [1901] 2 Ch. 37, 50, C. A. ; Midlothian County 
Council Y . Bumpherston Oil Co., Ltd., Midlothian County Council v. Oak- 
hank Oil Co., Ltd. (1904), 6 F. (Ct. of Sess.) 387. 

ig) Barrow^s Case (1880), 14 Ch. D. 432, 441, C. A. 
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Part IX.— Repeals. 

Sect. 1. — Operation of Repealing Enactments. Sect. l. 

391. A repealing statute, in the absence of saving clauses, 

operates from its commencement, whether the alteration of the law Enact- 
afifected by it has to do with procedure or with matter of sub- meats, 

stance (/i), and a repealed Act, in the absence of saving clauses,* — 
and except as to transactions passed and closed, must be considered j-epe^i 

as if it had never existed (i). 

392. A statute is repealed by implication in the following cases, Repeal by 

namely:— implication. 

(1) If its provisions are wholly incompatible with a subsequent 
statute (k ) ; 

(2) If the two standing together would lead to wholly absurd 
consequences ; 

(3) If the entire subject-matter of the first is taken away by 
the second (/). 

Repeal by implication, which, whenever it occurs, is the con- 
sequence of inconsistent legislation, is never to be favoured, and 
should not be imputed to Parliament (?a). It is not to be implied 
from a mere recital (w), or schedule (o), or from non-user (p). 

393. Certain provisions of a repealed enactment may be Saving by 
preserved in a repealing and amending Act by necessary im- 
plication (q), 

394. A repeal may be specifically qualified, and before the 31st Qualifications 
Dece mber, 1889, every repealing section usually contained, or ought to 


{h) K. V. Denton {Inhabitants) (1862)r, 18 Q. B. 761, 770. As to the 
operation of new statutes and their effect in modifying the law, see p. 170, 
ante. 

(i) Surtees v. Ellison {IS29), 9 B. & C. 760, 762 ; Kay v. Goodwin (1830), 6 
Bing. 576, per Tindal, C. J., at p. 682 ; R. v. Mawgan {Inhabitants) 
(1838), 8 Ad. & El. 496; Re Mexican and South American Co., Orisewood 
and Smith’s Case, De Pass's Case (1869), 4 Do G. & J. 644, 667, C. A. ; 
DennY. Mellard (1863), 15 C. B. (n. s.) 19; Dobbs y . Grand Junction Water- 
works Co. (1882), lOQ. B.D. 337, C. A., per Lord Coleridge, C.J., at p. 346; 
Re Busfield, Whaley v, Busfield (1886), 32 Ch. D. 123, 131, C. A. ; Gwynne 
V. Drcwitt, [1894] 2 Ch. 616 ; Lemm v. Mitchell, [1912] A. C. 400, P. C. 

(A:) Luby V. Warwickshire Miners' Association, [1912] 2Ch. 371. 

{1) The India (No. 2) (1864), Brown. &Lu8h. 221, per Dr. L ushington, 
at p. 224 ; and see Michell v. Brown (1858), 1 £. & £. 267 ; ‘ West Ham 
{Churchivardcns) Y. Fourth City Mutual Building Society, [1892] 1 Q. B. 
654, 658. 

(m) Winfield v. Boothroyd (1886), 64 L. T. 574; Kutnet v. Phillips, 
[1891] 2 Q. B. 267, 272. 

(n) Dore v. Gray (1788), 2 Term Rep. 368, 365» 

io) Allen Y. Flicker (1839), 10 Ad. & £1. 640, 642. 

(p) White V. Boot (1788), 2 Term Rep. 274. 

(g) Thus, where a section of a local Act dealing with the Construction 
and maintenance of artisans* dwellings was repealed and replaced by one 
setting up a different scheme of building, provisions in the repealed section 
as to selling and letting were implied in the Amendment Act {Wigram v. 
Fryer (1887), 36 Ch. D. 87). As to the effect of the repeal of an enact- 
ment giving a short title to another Act, see p. 203, post 
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SECT 1 . have contained, complicated savings so as to prevent anj interference. 
Operation of with vested rights or unintentional retrospective action ;•). Since 
ZthZ that time savings have, by the operation of the Interpretation Act, 
1889 (s), automatically attached to a repeal. Unless the contrary 
intention appears, no repeal is to ; 

(1) Eevive anything not in force or existing at the time when 
the repeal takes effect (t) ; 

• (2) Affect the previous operation of any enactment so repealed, 
or anything duly done (fi) or suffered under any enactment so 
repealed ; 

^3) Affect any right, privilege, obligation, or liability acquired, 
accrued, or incurred under any enactment so repealed ; 

(4) Affect any penalty, forfeiture, or punishment incurred in 
respect of any offence committed against any enactment so 
repealed ; 

(5) Affect any investigation, legal proceeding, or remedy in 
respect of any such right, privilege, obligation, liability, penalty, 
forfeiture, or punishment ,* ^ and any such investigation, legal 
proceeding, or remedy may be instituted, continued, or enforced, 
and any such penalty, forfeiture, or punishment may be imposed 
as if the repealing Act had not passed (r). 


Vested 395. Savings from a repealing clause preserve vested rights 

both against the operation of the general repeal clause itself and 
also against that of the previous clauses of the Act (iv). 

statute Law 396. A Statute Law Eevision Act does not alter the law, but 
Revision Act. simply strikes out certain enactments which have become un- 
necessary (a). It invariably contains elaborate provisoes (/>). 

Revival of 397. A repealed statute can only be revived by express enact- 
ment(c); but one which hafi been in abeyance, or shorn of its 
* ^ ^ original force by the imposition of a condition, may, it seems, be 

restored upon repeal of that condition (d). 


(r) As to the effect of these savings, see Me Busfield, Whaley v. Buefieldf 
(1886), 32 Ch. D. 123. 131, C. A.; Hime v. Bomcrton (1890), 25 Q. B. D. 
239 ; Be B., [1906] 1 Ch. 730, C. A. 

{8) 52 & 63 Viet. c. 63, 

\t) Prior to the passing of Lord Brougham’s Act, stat. (1860) 13 & 14 
Viet. c. 21, there was an inconvenient common law rule that when an Act 
was repealed the repeal ipso facto revived any enactment which that Act 
had repealed {The Bishops' (Jase (1606), 12 Co. Bop. 7). 

(ii) As to the meaning of “ duly done,” see B. v. West Biding of York- 
shire Justices (1876), 1 (^. B, D. 220 (rate made under repealed Act). 

(v) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 38 (2). 

{w) Hough v. Windus(1884), 12 Q. B, D. 224, C. A., per Bowen, L. J., at 
p. 236 ; Be Lush d; Co., Ltd., [19|3] W. N. 36. 

(а) Huffam t. North Bthflordshire Bail Co,, [1894] 2 Q. B. 821 ; Bobins 

v. Bobins, [1907] 2 K. B. 13,’ 17 ; compare Clarke v. Bradlaugh (1881), 8 
Q. B. D. 63, 67, C. A. ' J/ \ / 

(б) For the general form of 'these, see the Statute Law Eevision Act, 1892 

(65 & 66 Viet; c. 19).v . ' 

(c) ' Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 11 (1) ; see note (g), 
p. 197, ante. • /. 

(d) Mirfin v. AUxvood (1869), L. E. 4 Q. B. 333, per Hannen, J., at 
p. 340. 
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Sect. 2. — Sithstitution and Be-enaclment, 

SnbBtitn- 

398. If after a right has been granted by the Crown, either upon tion and 
the footing of an extant charter or by prescription, which assumes Re-enact* 
the former existence of such a charter, a statute creates the sarme 

right, or larger or different rights of the same nature and character, substitution, 
in favour of the grantee, the statutory rights emanating from the 
paramount authority supersede those held from the Crown alone (c), 
and henceforward the rights continue by virtue of the statute, so. 
that, when the statute is repealed, the rights derived from the 
Crown alone do not revive (/). It may, however, appear that on the 
proper construction of the statute Parliament intended to leave 
the old rights subsisting by the side of the new statutory rights 
and obligations (r/). 

399. In construing a codifying statute (h) the proper course is, Coaifying 
in the first instance, to examine its language and to ask what is statutea. 
its natural meaning. It is an inversion of the proper order of 
consideration to start with inquiring how the law previously stood, 

and then, assuming that it was pi^)bably intended to leave it 
unaltered, to see if the words of the enactment will bear interpreta- 
tion in conformity with this view(i). After the language has 
been examined without presumptions, resort may be had to the 
previous state of the law for the construction of provisions of 
doubtful import, or of words which have acquired a technical 
meaning (k). If a distinction is to be drawn between statutes 
which codify and those which consolidate the law (/), it is that in 
construing the latter there is a presumption that the law was not 
intended to be altered (m). 

400. Where a statute passed after 1850 W'holly or partially Substitution 
repeals any former statute, and pbstitutes provisions for the of provisions. 


(e) 31anche8ter Corporation v. Peverley (1876), 22 CJa. D. ^94, n. ; approved 
in Manchester Corporation v. Lyons (1882), 22 Ch. D. 287, C. A., per 
Jessel, M.K., at p. 301, and iniVew Windsor Corporation v. Taylor, [1899] 
A. C. 41, per Lord Ludlow, at p. 61. 

(/) iVew Windsor Corporation v. Taylor, supra, at pp. 41, 46. 

(g) Manchester Corporation v. Lyons, supra, per Bowen, L.J., at p. 310. 
(A) As, for instance, the Bills of Exchange Act, 1882 (46 & 46 Viet, 
c. 61). The object of a codifying statute has been said to be that on any 
point specifically dealt with by it the law should bo ascertained by inter- 
preting the language used, instead of roaming over a number of authorities 
{Pobinson v. Canadian Pacific Bail. Co., [1892] A. C. 481, P. C.). 

(i) Bank of England v. Vagliano Brothers, [1891] A. C. 107, per Lord 
Herschell, at p. 144 ; Robinson v. Canadian Pacific Bail. Go., [1892] 
A. C. 481, P. C. ; Bristol Tramways and Carriage Co,, Ltd, v. Fiat Motors, 
Ltd,, [1910] 2 K. B. 831, C. A., per Cozens-Hardy,, M.R., at p. 836; Hall 
y. Uayman, [1912J 2 K. B. 6, 12. See^ however, the protest in Wallis v. 
Bussell, [1902] 2 I. R. 686, C. A., per Pali^S, C.B., at p.*690* 

(k) Bank of England v. Vagliano Brothers, supra, per Lord Herschell, 
at p. 146 ; B. y. Abrahams, [1904] % K. B. 869. 

(t) As to which see Be Budgett, Cooper v. Adams, [1894] 2 Ch. 667, 
661. 

(w) Mitchell V. Simpson (1889), 25 Q. B. D. 183, C. A., per Fry, L.J., 
at p. 190 ; Blantyre {Lord) v. Clyde Navigation Tnistees (1881), 6 App, CaS. 
273, per Lord Selborne, L.C., at p. 279. 
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enactments repealed, the repealed statute^ remains in force until 
the substituted provisions come into operation (n). 

401. Where any statute passed after 1889 repeals and re-enacts, 
with or without modifications, any provisions of a former statute, 
references in any other statute are, unless the contrary intention 
appears, to be construed as references to the provisions so re- 
enacted (o). 

. 402. Where a section of a repealed statute is re-enacted in 
the repealing statute, such section is generally held to be retro- 
spective (p). It does not, however, operate as a repeal of an 
enactment made subsequently to the re-enacted section and 
inconsistent with it (q). 

Sect. 3 . — Repeal of Provisions Incorporated in Another Statute, 

403. If a statute passed after 1850 repeals a repealing enact- 
ment, it does not revive any enactment previously repealed, unless 
words are added to that particular effect (r). The repeal of a 
condition annexed to a statute by a later statute may, howevei*, 
have the effect of reviving the former in its entirety (s). 

404. A section of an earlier statute may by implication ^ be 
repealed by provisions in a later statute enacting and substituting 
matters inconsistent with it (a). On the other hand, provisions of 
an earlier statute adopted by a later statute will not be repealed 
by the repeal of the former (b), 

{n) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 11 (2), re-enacting 
Lord Brougham’s Act, stat. (1850) 13 & 14 Viet. c. 21, s, 6. This section 
gets over dilliculties raised in cases like 7?. v. M * Kens ie (1820), Russ. & Ry. 
429. But it may be that if an Act giving a plaintiff certain rights {e.g., as 
to'^costs) upon some condition precedent being fulfilled is repealed before 
such condition has been complied with, his rights are lost {Butcher v. 
Henderson (1868),'L. R. 3 Q. B. 335). * 

(o) Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 38 (1). Even 
though the effect be to enlarge the scope of it {Stevens v. General Steam 
Navigation Co., [1903] 1 K. B. 890, C. A.). But an intention to extend 
its operation will not bo presumed {Brown v. McLachlan (1872), L. R. 4 
P. C. 543) ; compare, liowever, Bank oj" England v. Vagliano Brothers, 
[1891] A. C. 107. This rule is of special importance in the case of Consoli- 
dation Acts, which, dealing with definite subjects, may fail to embody or 
exhaust references in other statutes deahng with different subject-matters. 

•(p) Baddeleg Denton (1850), 1 L. M. & P. 172 ; Be Ashcroft, Ex parte 
Todd (1887), io Q. B. D. 180, 195, C. A. 

{q) Morisse v. Royal British Bank (1856), 1 0. B. (n. s.) 67 ; Wallace v. 
Blackwell (1856), 3 Drew. 538 (both decisions on the operation of the 
Banliuptcy Law Consolidation Act,* 1849 (12 & 13 Viet. c. 106) ), 

(r) Interpretation Act. 1889 (52 & 53 Viet. o. 63), s. 11 (1), re-enacting 
Lord Brougham’^ Act, stat. (I860) 13 & 14 Viet. c. 21, s. 6; and see 
note (f), p. 198, ante, 

{s) Levi V. Sanderson, Mlrfin v. Attwood (1869), L. R. 4 Q. B. 330, 340 ; 
but see Oldreeve v. Puckridge (1867), L. R. 3 Exch. 145 ; and compare 
p. 198, ante. 

(a) Boden v. Smith (1849), 13 Jur. 428 ; Bramston v. Colchester Corpora- 
tion (1856), 6 E. &B. 246 ; Parry v. Croydon Commercial Gas and Coke Go, 
(1862), 11 C. B. (N. s.) 579; affirmed (1863), 16 C. B. (n. s.) 668, Ex. Cb. ; 
R. V. Glamorganshire Justices (1889), 22 Q. B. D. 028, 631. 

(b) Because these provisions have become part of the new statute 
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Part X.— Proof and Citation. 

405. The courts have always taken judicial notice of public 
general statutes (c), and every statute passed since 1850, whether 
public or private, is to be deemed to be a public statute, and 
as such is to be judicially noticed unless the contrary is ex- 
pressly provided (c^). Local, personal, and private Acts passed 
before 1850, unless providing that they are to be deemed public Acts 
and judicially noticed as such («), or that they are to be printed by 
the King’s Printer, and that a copy so printed is to be admitted ag 
evidence, must be pleaded and proved (/) by an exemplification 
under the Great Seal, or by a copy sworn to have been compared 
with the Parliament roll (g), 

406. Since the 1st November, 1845, copies of local, personal, and 
private Acts, not being public Acts, if purporting to be printed by 
the King’s Printer, have been admitted as evidence without proof 


(E.\. Merionethshire (Inhabitants) (I Q Q. B. 343 ; B. v. Smith (i873), 

L. K. 8 Q. B- 146 ; Clarke v. Bradlaugh (1881), 8 Q, B. D. 63, 69 ; Chapman, 
Morsons (£? Co. v. Auckland Union Uuardians (1889), 23 Q. B. D. 294, 299, 
C. A. ; Willingale'v. Norris, [1909] 1 K. B. 57 ; Jenkins v. Great Central 
Eailway, [1912] 1 K. B. 1, 8). But see R. v. Stepney Union (1874), L. R. 
9 Q. B. 383, whore Cockbuun, C.J., and Blackburn, J., at pp. 392, 396, 
expressed doubt ou this point; Northam Bridge Co. v.B. (1886), 55 L. T. 
759, wlicro Ciiitty, J., assumed that a general repeal of an Act of 1785 re- 
pealed a section of it which had been made applicable to a later Act of 1796. 

(c) Co. Litt. 98 b ; Co. Inst. 98 a ; Cromwell's (Lord) Case (1681), 4 Co. Rep. 
12 b, 13 a; Holland's Case (1587), 4 Co. Rep. 75 a, 76 a; Lovell v. 
London Sheriffs (1812), 15 East, 320; Forman v. Dawes (1841), Car. & 

M. 127 ; Aiton v. Stephen (1876), 1 App. Cas. 456, 457 ; Chilton v. London 
Corporation (1878), 7 Ch, D. 735, 740. 

(a) 8oe title Evidence, Vol. XIII,, p. 525. 

(c) As in Woodivard y. Cotton (1833), 6 C. & P. 491 ; Beaumont v. 
Mountain (1834), 10 Bing. 404;, Hargreaves v. Lancaster and Breston 
Junction Hail. Co. (1838), I Ry. & Can. Cas. 416, 430. But such a clause 
in a private Act did not fix strangers with notice of them (Brett v. Beales 
(1829), Mood. & M. 416, 421 ; Ballard V. Way (1836), 1 M. & W. 620; 
A. O, Y. Marrctt (1846), 10 I. En. R. 167). 

(/) Kirk V. Nowill (1786), 1 Term Rep. 118, 124; Samuel v. Fvans 
(1788), 2 Terra Rep. 569 ; and see R. v. Nott (1843), 4 Q. B. 768, 776. 

(g) “ If they be entered in the Parliament roll, and always allowed for 
Acts of Parliament, it shall be intended that it was by authority of Parlia- 
ment” (The Brince's Case (1606), 8 Co. Rep. 1 a, 20 b). After the Royal 
Ass'ent was given the Clerk of the Parliaments transcribed every public Act 
on to a roll, which was delivered into Chancery, and was .considered the 
only record (Wiltes Claim of Beerage (1869), L. R. 4 II. L. ^126). Private 
Acts were not enrolled without the suit'of the party (Thomas’ note to The 
Prince's Case in Coke’s Reports, Vol. IV., p. 180, published 1826, by 
Butterworth & Son), itnd the difficulties of proof which might arise if the 
private Act had not been enrolled and got lost may be seen from the 
evidence offered and rejected in Doe d. Bacon v. Brydges (Lady) (1843), 6 
Man. & G. 282. The practice of engrossing Acts, whether public or private, 
upon rolls of Parliament was discontinued in 1849, soon after the passing 
of the Evidence Act, 1846 (8 & 9 Viet. o. 113), since when the recognised 
record is the copy printed by the King’s Printer (Claydon v. Green (1868), 
L. R. 3 C. P. 511, per Willes, J., at p. 522); but there are still two 
prints on vellum made, one retained by the Clerk of the Parliaments, the 
other sent to the Record Office 
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Part X. that they were so printed (/i)* Since June, 1882, such Acts, as well 
Proof and as proclamations, order’s, regulations, and rules, when directed to 
Citation, be evidence or conclusive evidence when printed by the King's 
Printer or otherwise under His Majesty’s authority, are to be such 
evidence if purporting to be printed under the superintendence or 
authority of His Majesty’s Stationery Office (i). 

Colonial 407 . Colonial and foreign statutes must be proved, the former 

and foreign , by a certified copy, as directed by the Colonial Laws Validity Act, 
statutes. ^ purporting to be printed by the Government 

t Printer (/), the latter by the evidence of a jurist of the foreign 
«)untry or other expert (m). 

Rules etc. 408 . Pules, bye-laws, and proclamations made under the 
authority of statute should be proved in the manner provided by 
the statute under which they are made; where no special provi- 
sion is contained in such statute, they may be evidenced by a copy 
printed by the King’s Printer or under the superintendence of the 
Stationery Office (n). In case such evidence is not available, or is 
disputed, they must be proved in the appropriate manner (o). 

Mode of 409 . A statute may be cited in any other statute, and in any 

citation. instrument or docummit, by its short title, if any, either with or 
without reference to the chapter, or by reference to the regnal 
year in which it was passed, and any enactment may be cited by 
reference to the section or sub-section of the Act in which it is 
contained. Where there are more statutes or sessions than one in 
the same re^al year, the citation should specify the statute or the 
session, aS tn^case may require, and where there are more chapters 
than one the number of the chapter (p). 

Short titles. 410 . Under An order of the House of Lords every Bill must now 
have short title, and if the Bill becomes law, a section of the Act 
defines the short title by wliach it may be cited (q). 

{h) Evidence Act, 1845 (S & 9 Yict. c. 113), 8. 3. The court may, how- 
ever, still rtefer to the Parliament roll (Barrow y. Wadkin (No. 2) (1867), 
24 Beav. 3^7. 330 ; i?. v. Hadmgfield (1874), L. R. 9 Q. B. 203, 209) ; 
see title EvIIlE^'CE, Vol. Xlll.^ p. 625. 

■ ^ ii) Documentary Evidence Act, 1882 (46 & 46 Viet. c. 9), s. 2. 

{k) 28 &: 20 Viet. c. 63, V. 6 ; see title Evidence, Vol. XIIL, p. 491. 

(0 Evidence (Cdlonial Statutes) Act, 1907 (7 Edw\ 7, c. 16), s. 1 (1); 
see title Evidence, Vol. XIIL, p. 492. 

(m) See title Evidence, Vol. XIIL, pp. 487 et seq. 

(n) ‘ Ibid., p. 525. 

(o) Ibid., p. 526, 

(«) Interpretation Act, 1889 (52 & 63 Vict.,G. 63), 8. 35 (1). The year 
is ^most invariably paft of a short title ; for an instance to tho contrary, 
800 Jhe Army Act (44 & 45 Viot. o. 66), as amended by the Army (Annual) 
Act, 1860 (63 & 54 Viet. c. 4)’, s, 4. While the short title alone appears iu 
the text of an Act, it is customary to print in the margin the regnal year 
and the number of thft chapter. - - • . 

^ • iq) Before tho days of short titles most Acts of general importance 
acquired nicknames, but in formal documents they coSd only be referred 
to by theiy full legal title. For example, the Summary Jurisdiction Act, 
1848 (11 & 12 Viet. c. 43), before its short title was bestowed on it>in 
1889> was familidriy known among lawyers as “ Jervis’ Act ” ; but the 
only l^aj.way of referring to it in a Bill or Act was as “An Act of the 
session of ihe llth and 12tn years of the reign of Her present Majesty 
Queen Victoria, chapter 43, intituled. An Act to facilitate the performance 
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^To facilitate the citation of Acts of Parliament passed before the 
universal institution of short titles, the Short Titles Act, 1896 (r), 
schedules some hundreds of Acts, ranging from 1851 to 1893, and 
bestows on them short tifles by which they may be cited. It 
provides thatv notwithstanding the repeal of an enactment giving a 
short title to an Act, it may, without prejudice to any other mode 
of citation, continue to be cited by the short title (s). 

411. The Short Titles Act, 1896 (r), further provides for giving 
collective titles to various groups of statutes dealing with the 
same subject-matter (t), and enacts that if it is provided that any 
Act passed after that Act may, as to the whole or any parp 
thereof, be cited with, any of the groups of Acts mentioned in the 
second schedule to that Act, or with any group of Acts to which 
a collective title has been given by any Act passed before that 
Act, that group is to be construed as including that Act or 
part; and if the collective title of the group states the first and 
last years of the group, the year in which that Act is passed is 
to bo substituted for the last year of the group, and so on, as often 
as a subsequent Act or part is added to the group (a). 

412. Eeferences in any statute passed after 1889 to statutes 
previously passed are to bo read as referring — 

(1) To the statutes appearing in any revised [a) edition of the 
statutes purporting to be printed by authority ; 

(2) In the case of those not contained in such revised edition and 


of the duties of Justices of the Pea(*.e out of sessions withih;^England and 
Wales with respect to summary convictions and orders.” ^ 

(r) 50 & 00 Viet. c. 14. - 

{s} Ibid., s. 3. As to the effect of repeals generally, see pp. 197 seq., 
ante. 

{t) Short Titles Act, 1896 (59 & 60 Viet. cf. 14), s. 2. For example, there 
are nineteen Acts, ranging from 1694 to 1892, which regulate the Bank of 
England. They may all bo cited and referred to under the collective title 
“The Bank of England Acts, 1694 to 1892” (Short Titles Act, 1896 (59 & 60 
Viet. c. 14), Sched. II.). Apart from the collective title, when it is necessary 
to refer to a group of statutes, as, for instance, the Public Health Acts, the 
only way of doing so is either to enumerate them seHuHm, or to refer to the 
earliest Act and “ all other Acts amending of extending it:*' • v 
(a) Short Titles Act, 1896 (59 & 60 Viet. c. 14), s. 2. It is to be noted 
that those enactments refer only to the citation of statutes, and not to 
their construction. If an amending Act is t<Vbecohstyrued as well fis cited 
with the group of Acts to which it beiohgs, express words are inserted to 
that effect. For instance, the Factory and P^nrkshop Act, 19t)7 (7 Edw. 7, 
c. 39), 8. 7, provides as follows : “ This Act may bo cited as the Factory and 
Workshop Act, 1907, and shall be copsln'ned as one with the Factory and 
Workshop Act, 1901, and'th'e Factox'y and Workshop Act, 1901, and this 
Act may be cited together as the Faetpry and Workshop Acts, 1901 and 
1907.” For another lormula bearing on construction, see the Companies 
Act, 1907 (7 Edw. 7, o. 50), a. 52. . 

{a) The Statute Law Com^nittee, first appointed jp 1808, completed In 
1885 in eighteen volumes quarto k revised edition of the statutes up to 
1878, and a second revised edition was in 1909 brought down to the year 
1900. A chronological table and indent to tho statutes is now published 
annually under the supervision of the Statute Law Committee, and an Index 
to the^ Statutory Rules and Orders is published every three y^ars. For 
the history of the Statute Book, see, further, llbert’s Legislative Methods 
and Form.s, ch. II. 
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PiRT X. passed before the reign of King George the First, to the edition 
Proof and prepared under the direction of the Record Commission ; 

Citation, (3) In all other cases to copies purporting to be printed by the 
— King’s Printer, or under the superintendence or authority of His 
Majesty’s Stationery Office (b). 

Quotations 413 . In any statute passed after 1889 a description or citation of 
from statute, portion of another statute is, unless a contrary intention appears, 

■ to be construed as including the word, section, or other part 
mentioned or referred to as forming the beginning, and as forming 
' the end, of the portion comprised in the description .or citation (c). 


' Part XI. — Evidence Created by Statute. 

Preambles 414 . Preambles and recitals afford strong evidence, perhaps the 
And recitpis. j^est (d), of the state of the law when a statute was passed (e), and 
deposited plans and detail^ of works, when referred to in such pre- 
i ambles or recitals, may usefully be referred to for purposed of 

interpretation (/), A mere recital, either of fact or law, is not, 
however, conclusive so as to create an estoppel, to contradict which 
evidence is not receivable (y), though it carries great weight and 
may be confirmatory (//). 

Private Acts, 416 . Recitals in private statutes do not bind those who are not 
parties to them and who are not within the enacting part (i). 


(6) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 35 (2). Different 
old editions of the statutes do not always agree; thus, the celebrated 
seventeenth section of the Statute of Frauds (29 Car. 2, c. 3) appears in 
the revised edition as the sixteenth section, which a reference to the 
original rolls showed to be correct. 

(c) Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 35^(3). It is to be 
noted that in drafting amendments to Bills a different, rule is observed, 
and that the amendm^t is construed as only referring ' to intervening 
word^. 

{d) A,.-G. V. PoivU {Earl) (1853), Kay, 186, per Wood, V.-C., at p. 207. 
For •forms of preambled, see Encyclopsedia of Forms and Precedents, 
Vol. IX., pp. 2^1, 242. ‘ 

(e) By the authority of our author the rehearsal or preamble of a 
statute is to be taken for truth ; for it cannot bo thought that a statute 
which is made by authority of4;he whole realm, as well of the King as of the 
lords spiritual and temporal, and of all the commons, will recite a thing 
against the truth ” (Co.^Ditt. 19 b). . 

(/) Eerron v. Rathmines and EatKgar Imp'oviment Commmioners, 
[1892] A. C. 498, per Lord HalsBury, L.C., at p. 502 ; MarYioU v. 
Grinetead Gas and necter 6V/(1908), 72 J. P. 509. • 

ig) Leicester {Earl) v. Heydoh (4571), Plowd. 384, 398;‘. jR. v. Sutton 
(1816), 4 M. & S. 532, 542 Carnarvon (Earl) v. Villehois (1844), 13 M. & W. 
313, 332 ; R. v. UaughUm {Inhabitants) (1853), 1 E. & B. 601, 610 ; approved 
in Mersey Docks and llarbour Board v. Caynerony Jones v. Mersey Ddeks 
and Hafbour Board (1866), 11 H. L. Cas. 443, per Lord CuELMSFDfeD, 
p.,618; and see fleadlaiid y, Cosfery [1906] 1 K. B. 219, 281, JC. A.; 
Houghton v. Fear Brothers (1913), 29 T. L. R. 410. .... 

(h) B. V. Sutton, supra, at p. 549 ; Norton v. Spoonir (1864), 9 
Moo. P. C. C. 103, 129. ' , 

(t) Taylor v. Parry (1840), 1 Man. &: G. 604, 691 ; Beaufort (Duke) v. 
Smith (1849), 4 Exch. 450; 470 ; Shrewsbury (Earl) v. Scott (1869), 6 C. B. 
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Part XI. — Evidence Created by Statute. 


Mere description in a schedule to a private statute is no ground 
for holding that the fact is as there stated (A:). 


Part XI. 
Evidence 
Created by 
Statute. 


Part XII.— On the Drafting of Statutes. 

416 . In drafting (^) a public general statute which, as a rule, p/eiiminary 
is based on th6 hypothesis that the existing law is defective or fipnsidem- 
insufficient and should be changed, it is essential that the drafts- 
man should master the 'subject-matter to be dealt with, and the* 
method to be employed in dealing with it, and, for that purpose, to 
ascertain the existing law and practice, the mischief or defeQ,ts 
which the law is intended to remove, and the nature of the remedy 
proposed (u). When, as is usually the case (o), it is intended 
that the statute should make some alteration in administrative 
machinery, mastery of the subject-matter will include complete 
knowledge of all relevant details relating to the appropriate 
adnfinistrative authorities, their rights, powers, duties and liabilities, 
and the manner of carrying out and the effect of the proposed 
alteration (p). 

When the existing law and practice, and the defects which the Conskifration 
law is intended to remove, have been ascertained, it is right to of alternative 
consider to what extent parliamentary legislation is required, and 
whether tlie object proposed cannot be obtained by administrative 
regulation under existing powers (q). 


(n. s.) 1. 157 ; Edinburgh and Glasgow Bail. Co. v. Linlithgow Magistrates 
(1859), 3 !Macq. 601, 704, H. L. ; Volini v. Gray, Sturla v. Breccia (1879), 
]2 Oh. 1). Ill, 43;2, C. A. ; MeHiens v. Hill, [1901] 1 Oh. 842, 852. The 
statemeuts ol fact recited in Divorce Bills %re still formally proved, and 
formerly it was t^ho practice to refer evidence in support of all private 
Bills to. the judges who reported on it {The Wharton Peerage (1845), 12 
01. & Fin. 295, 3^>2 ; The Shrewsbury Peerage (1858),' 7 H. L. ('as. 1, 12). 

(k) Locke-King v. Woking Urban District Council (1897),, 77 L. T. 790. 

(l) For more detailed observations on the subject of drafting statutes, 
see Thring’s Practical Legislation ; and Ilbert’s Legislative Methods 1111(1 
Forms, both of which volumes have been oonsulled by the authors of 
this title. 

(m) As to private Bills and Jlills to which the Standing Orders of either 

House may be applicable, see title Parliament, Vol. XXL, pp. 729 et seq. ; 
Encyclopaedia of, Forms and Precedents, Vol. IX., jip. 169 et seq. ; and see 
ChJford’s Private Bill Legislation. . * 

(a) As to the cases ih which, wh4n a doubtful question of construction 
arises* the courts are entitled to consider the previous law and practice, 
see p. 144, ant^. ‘ » 

(o) Reference to the Statute Book shows how small is the proportion of 
enactments which alter the rules or principles of the common law. 

(p) The necessity of such intimate knowledge will be appreciated if, 
to take twa examples only where instances can be multiplied, the Local 
^overninent Act, 1888 (51 & 62 Viet. c. 41), and the Criminal Law Amend- 
inent Act, 1U12 (2 & 3 Geo. 5, o. 20), are eaamilied and analysed in the 
hght of statutory and case law at the time when they were passed. 

W Hy rules or Orders in Council ; see iv . 123, ante. The draftsman, 
having considered these points, will probably embocly the results, in a 
inem()randum, both for his own assistance and for that of those on whom 
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statutes. 


A logical 
arrangement 
facilitates 
administra- 
tion : general 
clauses pre- 
ceding special 
and sub- 
ordinate pro- 
visions. 


417 . The arrangement of a statute is q matter of supreme 
importance. A statute may be either simple or coinplex, simpJe 
when its principle can be declared in one clause, complex when 
several distinct principles have to be enunciated (r). Whatever 
deviation in the arrangement of principles as between themselves 
may be rendered necessary in particular cases, it is essential for 
perspicuity that every principle should be separated from every 
other principle, and should form the subject of p, distinct enacting 
clause (s) or series of clauses (f). , 

In the arrangement of a Bill administrative convenience should 
not be lost sight of. The rules of law to be observed having been 
laid down, the authority to administer them should be defined, 
followed by the procedure to be observed in aiftninistering 
them (a). Last of all should come provisions which are special (/>) 
or exceptional transitory or temporary ((^), saving clauses, 
definitions (c), limitations as to the extent of operation (/) and 


devolves the duty of carrying the measure through Parliament. The 
memorandum accompanying ^he Real Property Bill and tho Conveyancing 
Bill, introduced m 1913 by Lord Haloane, L.C., in tho House of Ldrds 
was presented to the House as a Return to an Order, and printed (I4th July,' 

(r) The Qualification of Women (County and Borough Councils) Act, 
1907 (7 Edw. 7, c. 33), is a good example of the simple statute ; tho Merchant 
Shipping Act, 1894 (57 & 68 Viet. c. 60), which i^ divided into fourteen parts, 
of the complex. 

(«) As to enacting clauses and sections, see p. 121, ante, 
y (t) A Bill should state at the outset, if possible, the main principle or 
principles which underlie it, for it is with main principles that Parliament 
is chiefly concerned. The Succession Duty Act, 1853 (16 & 17 Viet. c. 61), 
s. 2, and the Appellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), ss. 3, 4* 
5 and 6, are good instances of this rule carried into practice. Sometimes] 
as with the Land Draiuago Act, 1801 (24 & 25 Viet. c. 133), it has been 
found advisable to connect principal with suboMinato enacting clauses by 
words of reference. When, as with the Mercliant Shipping Act, 1894 
(57 & 58 Viet. c. 60), there are several parts, each introduced by headings, 
and each virtually forming a single measure, an enunciation orprinciplo 
should lead each new part. 

[а) Put in anotlier way, normal and general provisions should come fir^t, 
the simpler ^receding the more complex, followed by those subordinate 
provisions which arc required to give tho former effect, such as penalty 
clauses, and power to make bye-laws. 

(б) Such as those relating to special places, or special classes of persons or 

things; see, for instance, Law of Distress Amendment Act, 1008 (8 Edw. 7, 
c. 53), ss. 4. 5. » V , 

(c) As, for instance, the Land Transfer Act, 1897 (60 & 61 Viet. c. 65), 
8. 23, providing for the transfer of tho Yorkshire registries of deeds* to the 
county coui\cil. 

(d) Sych as were rendered necessary on the passing of the Supreme Court 
of Judicature Act, 1873 (36 & 37 Viet. c. 66). Coming at the end of an 
Act, such provisions can be, repealed without interfering with the framework 
of whole. 

(e) Each part of a complex statute may require a definition clause, 
which in tins case generally comes first ; see Merchant Shipping Act, 1894 
(67 & 68 Viet. c. 60), s. 267. Logically definitions should come first, but in 
practice in ndodern statutes they are put at the end, because amendments 
made iri the substantive provisions may render them superfluous or inept. 

(f) For examples, see factory and Workshop Act, 1901 (1 Edw. .7, c. 22), 

S3. 169, 160. ^ ' 



Part ^CII. — On the Drafting of Statutes. 


207 


duration (g\ repeals {h)y and a short-title clause (i). Details may 
be relegated to schedules (A;), or left to be provided for by rules (1), 

418i Statutes may be divided into parts (m), and clauses may be 
grouped under separate headings where it is intended to enable 
provisions to be incorporated with other statutes (n), or where in 
the same statute certain provisions are to be applied to a different 
subject-matter (o). 

419. Referential legislation, while improper where those whose 

duty it is to approve it and those who are to be bound by it must 
look beyond the four corners of a statute in order to comprehend 
it (p), is proper when the object of the reference is to incorporate 
certain general Acts, or parts of general Acts, made for and adapted 
to incorporation (q). $ 

420. Consolidation Bills should preserve substj^nce, omit nothing, 
and nc^ake necessary drafting alterations (r), but as a rule they 
should not aim at amendment (^). 

42L The following general rules may be laid down with regard 
to the language of statutes : — , 

Sentences should be short and expressed in simple and 
untechnical language it), 

(2) Words must not be used with .different meanings, nor 
different words to express the same thing (a). 


{g) See p. 157, ante, 

{h) Repeals which are consequential on the proposed Bill may be 
echedulod only. Bit those which raise a point of substance should be 
brought to the attention of Parliamcat by insertion in a clause. 

{i) See p. 202, ante. 

{k) See the schedules to yie Workmen’s Compensation Act, 1906 (6 Edw. 
7, 0 . and the Shops Act, 1912 (2 & 3 Geo. 5, c. 3). 

{1) As hy the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 581, 
and the National Insurance Act, 1911 (1 Sif2 Geo. 5, c. 55), s. 7. 

(m) -See p. 121, ante. Such is now the usual practice in Consolidation 
Acts ; see the Factory and Workshop Act, 1901 (1 Edw. 7, c. 22) ; Children 
Act, 1908 (8 Edw. 7, c. 67) ; Companies (ConsoUdation) Act, 1908 (8 Edw. 7, 
c. 69). 

{n) As to headings, see p. 121, ante ; and see the text, infra, 

(o) See, for instance, the Local Government Act, 1888 (51 & 52 Vict.c. 41). 
ip) Knilty. Towse (1889), 24 Q, B. D. 186, per Mathew, J., at p. 195. 
{q) Thus, when powers of acquiring land are to be taken, tlie machinery 
of the Lands Clauses Acts (as deffned in the Interpretation Act, 1889 
(52 & 53 Viet. c. 63), s. 23) is usefully embodied with them. 

(r) Alteration of language may bo necessary for the sake of clearness and 
consistency ; for similar exp'ressions may have been hold to bear different 
meanings in the different Acts which it is intended to consolidate. 

{$) It is often advisablq to pass amending statutes dealing with particular 
points with a view'to repealing and re-enacting them almost immediately 
m a Consolidation Act. Thus, the Companies (Consolidation) ^Act, 1908 
(8 Edw. 7, c. 69), repealed the Companies Act, 1907 (7 Edw. 7, c. 50), and 
the Companies Act, 1908 (8 Edw. 7, c. 12). . ‘ ’ 

(t) For every superfluous word may give rise to contention. A dictum 
attributed to Sir J. F.-StEPHEN is that the precision attained in a statute 
should reach a degree which even a person reading in bad faith cannot 
misunderstand. Technical language may at times be unavoidable, as, for 
instance, m real property statutes, but, as a rule, technical terms should 
be dealt with by interpretation clauses ; see p. 131, ante. 

(a) Many words and expressions having been judicially interpreted 
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pabt XII. (3) A statute is to be regarded as always speaking. , Hence 
On the '‘shall” may be always construed as imperative, . and “if,” 
Drafting of providing for a particular case, should be followed by the indicative. 
Statutes. ^ 4 ) words “ herein befdre ” and “hereinafter” are. to be 


time from 
which statute 
speaks ; 
terms of 
ambiguous , 
reference ; 
and of 
ambiguous 
meaning ; 

generality <»f 
exprcssKjn ; 


persons to 
be bound 
<must be 
clearly 
defined ; 

sanctions ; 
scienter ; 

sources of 
payment ; 


offences 
punishable 
summarily ; 


avoided, as raising a doubt whether they refer to the clause in which 
they occur or to the whole Bill. 

(5) Expressions of doubtful import, as “ it shall be lawful,” 

“ it shall and may be lawful,” or “ shall be empowered,” should 
not be used, excepting where it is intended to exempt a person from 
an obligation or a disability to which he Would otherwise be 
subject (6). If the law is imperative, the proper auxiliary of the 
'predicate is “ shall ” ; if j)ermissive, “may” (c). , , 

(6) Principles should be stated in general terms and tested for 

particular cases (c/); but the enumeration of particular'cases should 
be avoided and, when a rule is subject to qualifications, exceptions, 
or restrictions, the statement of these sh'ould follow ihe statement 
of the rule (c). ' ' 

(7) A statute, being intended to confer rights efr impose duties, 
should make it clear on whom the rights are conferred and the 
duties imposed (/). Where no sanction is available, it shdhld 
provide one Oj ) ; and a penaj enactment should put beyond question 
whether scienter is of tlie essence of the offence {h). 

(8) When a statute authorises expenditure which is to be 
provided for by taxation,, the sums required must bo made payable 
either out of the Consolidated Fuiuror out of the annual votef/). 
In the first case the sum must be made qiayable “out of the 
Consolidated Fund or the growing produce thereof,” and in the 
second case “ out of money provided by Parliament ” (A). 

(9) When a statute creates an offence which is to be dealt with 
by justices, it is sufficient to make' it punishable “ on summary 


(see pp. 129, 130, ante), such should not bo used to convey different ideas 
from those which are associated with them in the iiiind^ not only ol lawyers, 
but often of laymen. 

{h) As, for instance, “ It shall he lawful for ” A. B. not to do a specified 
act. 

(c) But having regard to the cases in which the courts have construed 
“may” as luandatoiy (see p. 171, awle), it is frequently expedient to 
put the meaning ot a particular clause beyond question by adopting an 
expression like “ the court may in its discretion 

(d) The draftsman must eniidoy a generality of expression and a loose- 
ness of framework, which will weather the stress of the committee stage 
(see title Parliament, Vol. XXL, pp. 708 et seq.), and not be thrown out 
of gear by a chance amendment. 

(e) See the Bishops Resignation Act, 1869 (32&33 Vict.c. lll),ss. 11, 12. 

(/) Hence the active “ shall do ” or “ may do ” is to bfe preferred to the 

passive “ shall be done ” or “ may bo done.” 

(^) A breach of a statutoiy duty may give to an individual a right of 
action for damages (seepp. 174, 192, ante ; and see title Tort, p. 483, jpost ) ; 
but where some ])ublic object is to be secured, it is inconvenient to rely 
solely on tho rule. that every breach of a statutory command is indictable 
as a common law misdemeanour ; see p. 190. ante. / 

(A) See p. 178, ante, and the cases there cited. ' 

(i) See title Parliament, VoI. XXL, p. 708. ' 

(Jc) See, for instance, County Courts Act, 1888 (51 & 62 Viet. c. 43), 
s. 23; Irish Land Act, 1903 (3 Edw. 7, c. 37), ss. 29, 52 (4). 
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conviction,” for the use of this phrase automatically incorporates 
all the provisions of the Summary ^Jurisdiction Act8(/)» 

(10) The object of the Ihterpretation Act, 1889(?/i)» is to promote 
brevity and uniformity in the language of statutes. Its definitions 
and rules of construction, therefore, apply automatically unless the 
contrary be expressed. Its provisions must always be borne in 
mind in drafting, and, if it is intended to vary or depart from 
them, this must be done in express terms (n). 


{1) Nummary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 61; see 
p. 180 , ante-. As to summary jurisdiction generally, see title Magistrates, 
Vol. XIX., pp. 571 ctseq. , • 

(m) 52 & 53 Viet. c. 63. 

(?i) See, for instance, Consular Salaries and Fees Act, 1891 f54 & 65 
Viet. c. 36), s. 3, which varies the definition of ^‘consular, officer.^’ 
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[Note. — It is important to obseive i]iroiighoiit this Tillo that the state- 
ments as to custom and practice are, strictly sjieakii g, statements as^ 
to usage, and that the decisions cited with refer(‘nce to any particular 
usage do not neoessardy dispense with proof of such usage in any 
subsequent case ; see p. 227, — Eds.] 
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See title Companies ; Money and Money- 
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Canals; Revenue. 

„ Custom and Usages. 


Part I. — Introductory. 

Sect. 1. — The Constitution of the Ijondon Stock Exchange. • 

422. The constitution of the London Stock Exchange (a) is 
regulated by a deed of settlement executed in 1886. The proprietors 
are *an unincorporated company {h\ and are represented by a body 
of nine managers, who act as landlords of the building, and fix and 
alter at their discretion the terms of admission of members (c) and 
their clerks. 

423. Under the provisions of the deed of settlement the members 
elect annually thirty of their number as a committee for general 
purposes. This committee is empowered to make the rules and 
regulations of the Stock Exchange, which, by the deed of settlement, 
may from time to time be amended, repealed or altered (d). The 
maintenance of good order and government amongst the members in 
accordance with these rules and regulations is entrusted to the 
committee, which also regulates the transaction of business on the 
Stock Exchange (<0* The committee is responsible for the publica- 
tion of the official list of prices, and is empowered to determine 
what securities are to be quoted therein (/). 

The committee has power to decide a dispute between members 
as to whether a contract has been fulfilled in accordance with the 
rules of the Stock Exchange, and its decision is final {g). 

The committee may dispense with, the strict enforcement of any 
of the rules and regulations, but it has no jurisdiction to pass a 
resolution effecting an alteration of a contract between the parties (/t). 


(«) There are also local Stock Exchanges, as for instance, at Liverpool 
and Manchester. Broadly speaking, their rules are modelled on those of 
the London Stock Exchange. 

{h) See Watson y. Slack (1886), 16 Q. B. D. 270. As to unincorporated 
companies generally, see title Companies, VoL V., pp. 12 et seq. 

(c) The admission of members to the Stock Exchange is at present 
regulated by Rules 21 — 50 of the Stock Exchange Rules, 1911. A candi- 
date for admission must, as a rule, find three members to be his sureties 
in the event of his default within five years ; and such sureties must not 
be indemnified {ibid., r. 32 (1)). 

(d) Deed of Settlement, 1886, s. xii., clause 96 ; Stock Exchange 
Rules, 1911, r. 5. 

(c) As to the effect of the rules and regulations upon members of the 
public, see p. 226, post 

if) Stock Exchange Rules, 1911, rr. 161 — l6S. 

ig) Barker v. Edwards (1887), 67 L. J. (Q. B.) 147, C. A.; Smith y. 
Reynolds (1892), 66 L. T. 808, C. A. ; affirmed, suh nom. Reynolds v. Smith 
(1893). 9 T. L.;R. 494, H. L. The court wiU construe the rules of the Stock 
Exchange to see whether the committee had power under them to take 
cognisance of the matter in dispute {Smith v. Reynolds, supra). 

{h) Union Corporation v. Charrin^on (1902), 8 Com. Cas. 99 ; Benjamin 
V. Barnett (1903), 8 Com. Cas. 244. 
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Sbct. 1. 424. The Stock Exchan;,^e docs not recognise in its dealings 

The Con- any parties other than its own members. All meinbers, therefoie, 
Btitation are in the position of principals in their dealings with .each 
of the other (i). 

London the death of a partner in a stockbroker’s business the 

goodwill of the business may be sold, unless there is something in 
Exc^ge. partnership to prevent a sale (j). 

Relation of 

membera , Sect, 2. — D(>Jinitions. 

infer sc. 

Goodwill. 425. A ^'broker” is a member of the Stock Exchange whose 

Broker. * business is to deal in securities for non-members who employ 
him in that behalf (k). • 

Jobber. A “ jobber ” or dealer ” is a member of the Stock Exchange who 

deals with other members as a principal (/). 

Settlements. 426. Settlements ” are the periodical occasions fixed for the 
settlement of bargains. The “ Consols settlement ” occurs monthly, 
and consists of (1) “ Contango day,” on which stock which is not to 
be taken up is carried over;,(2)‘‘ Making-up day,” on which tickets 
< are passed to bring together the ultimate seller and ultimifto 

purchaser of stock which is to be taken up; and (8) “ Account day,” 
also called Settling day ” or “ Payday,” on which all differences 
on carrying over and on passing tickets have to be paid, and on 
which also securities may be delivered and, if delivered, must be paid 
for. The ordinary settlement occurs fortnightly, and consists of a 
“General Contango day,” a “Making- up or Ticket day,” and an 
“Account day,” and, in addition, a “ Mining Contango day ” for 
the carrying over of mining securities (/;/). 

The period between two Account days is spoken of as an 
“ Account.” 

Special “ Special settlements ” are tlie occasions specially appointed for 

settlements, the first settlement of bargains in new issues. 

Carry-oTcr. 427. “ Carry-over ” or “ continuation ” consists of two opera- 
tions, namely : — (1) a repurchase for the current account of securities 
sold for that account (or conversely a resale of securities bought) 
effected in order to close an existing bargain ; and (2) a new sale or 
purchase, as the case may be, for the new account (a). 

(i) Harker v. Edwards (1887), 67 L. J. (q. b.) 147, C. A. ; Smith v. 
Reynolds (1892), 66 L. T. 808, C. A. ; Levitt v. Hamblet. [19011 2 K. B. 63, 
C. A., Collins, L.J., at p. 03. By the Stock Excliaiigo Buies, 1911, 
r. 72, members are prohibited from suing each other except by consent or 
by leave of the committee. 

{p Hill V. Fearis (1905), 21 T. L. R. 187, not following Ifiison v. 
Williams (1892), 29 L. R. Ir. 176. As to the disposal of goodwill on the 
dissolution of a partnership generally, see title Paiitneuship, Vol. XXII., 
pp. 104 ei scq. 

(k) See pp. 218 et seq.^ post. 

{1) See p. 225, post. Members may not act in the dual capacity of 
broker and jobber (Stock Excliango Rules, 1911, rr. 85, 86), and may only 
change from tlie one category to the other on one month’s notice to the 
committee {ibid., r. 22). 

{m) Slock Exchange Rules, 1911, r. 89. 

(n) See p. 231, post. 
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‘‘ Contango ” is the consideration paid to the seller by a pur- 
chaser desiring to carryover a bargain; it is usually reckoned 
either at a price per share or as a percentage on the price of the 
security (o). 

428. “Backwardation” is the consideration for postponing the 
completion of a bargain paid to the piindiaser by a seller who is 
unable or unwilling to deliver; it is usually reckoned in the same 
way as contango. 

429. “ Making-up ” consists in the setting o(T against each other 
of two converse bargains made between the same parties or parties 
brought together by the passing of tid.iets. 

“Making-down” consists in one of two parties who have dealt 
together agreeing, by a fresh contract, to accept a third person in 
substitution for the party with whom he originally dealt. 

“ Taking-in ” is a carrying over done either by tlie original seller 
of the securities, or by a third party who pays the original seller 
and enters into a contract with the purchaser for a sale to him of the 
aeifurities for the new account (p), 

430. “Ticket” is a document issued by a purchaser who intends 
to take up the securities purchased. It is issued on or before ticket 
day, and contains an intimation that the issuer will pay for the 
securities and a statement of the name and address of the person into 
whose name ho wishes the securities transferred. The ticket is 
handed by tlie purchaser to his immediate seller, and, if the latter 
does not himself intend to deliver, he, in turn, passes it to his seller 
until it reaches a seller who docs intend to deliver (^/). 

431. “defaulter” is a memlier of the Stock Exchange publicly 
declared to be unable to fulfil his engagements. A person declared 
a defaulter ceases at once to be a member (r), 

“Hammering” is the declaration of a member as a defaulter. 

The “ official assignee ” is a member appointed by the committee 
to administer the estates of defaulters («). 

“ Hammer price ” is a price publicly fixed by the official assignee 
immediately before the declaration of a defaulter. All members 
having accounts open with a defaulter must close their bargains 
with him at this price and i)ay to or claim from the official assignee 
the dilTerence, if any, between the bargain price and the hammer 
price {(). Those differences are called ” hammer price differences.” 


(o) For form of a “contango note,” see Encyclopaedia of Forms and 
Precedents, Vol. XIV., p. 197. 

(p) See p. 231, post. 

iq) See pp. 239 et aeq., post. For various forms of tickets, see Encyclo- 
psedia of Forms and Precedents, Vol. XIV., pp. 194 ei seq. 

(r) Stock Exchange Rules, 1911, r. 160. As to tho procedure on default, 
see pp. 266 ct seq,, post, 

{s) As to the position of the official assignee, see p. 257, post. 

(t) Slock Exchange Rules, 1911, r. 164. 
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Sect, 1. 
Broker and 
Client. 

Character of* 
relation. 


Fayments 
into bank. 


Pledges to 
bank. 


Running 

account. 


Part II.— Relation between Parties to 
Stock Exchange Transactions. 

Sect, h— Broker and Client 
Sub-Sect. Fiduciary Relation. 

432. The relation of a stockbroker to his client, though not 
strictly that of a trustee to his cestui que trusty is of a fiduciary 
character {u\ and money placed in a stockbroker’s hands by his 
client for investment (?u)» money coming into his hands as the 
proceeds of the sale of his client’s securities (:r), and securities which 
belong to his client (y) may be followed (a). 

433. A stockbroker may, however, properly pay into his current 
account at his bank a cheque received from a client for the 
express purpose of taking up stock purchased by him for that 
client (h\ and there may ^5(ell be cases in which he may be acting 
))roperly in doing so, even though his current account be overdrawn. 
A banker receiving money from a stockbroker is not bound to 
inquire into the source from which the broker has received the 
money ; he may, therefore, retain it against a debt due from the 
broker even if he knows it to bo money received by the broker on 
account of a client, unless he has reason to believe that it is being 
dealt with in fraud of the client (c). 

The same principle applies to securities pledged by a stockbroker 
with his bank. Brokers in the ordinary course of business are 
employed to sell and to buy and to raise money upon as well as to 
keep in custody the securities of their clients, and, consequently, 
the banker is entitled to assume, in the absence of indications to 
the contrary, that the broker has full authority to deal with a 
client’s securities (d). 

434. The fiduciary character of the relation between broker and 
client does not extend to differences arising in favour of the client 
upon speculative bargains carried over (c) from account to account 
where, upon the facts, it appears, not that the broker is a trustee in 

{u) Re StrachaUf Fx parte Cooke (1876), 4 Ch. D. 123, C. A. ; Taylor v. 
Flumer (1815), 3 M. & S. 562 ; Hancock v. Smith (1889), 41 Ch. D. 456, 
C. A. ; see title Equity, Vol. XIII., pp. 154 et seq. 

(lu) Taylor v. Flumer, supra. 

(x) Re Sirachan, Ex parte Cooke, supra. 

{y) Mutton v. Feat, [I900J 2 Ch. 79, C. A. ; Re Burge, Woodall (& Co., 
Ex parte Skryme, fI912] 1 K. B. 393. 

{a) Re HalleWs Estate, Knatchhull v. Hallett (1879), 13 Ch. D. 696, C. A. ; 
see, further, titles Equity, Vol. XIII., pp. 169 et seq.; Trusts and 
Trustees. 

(b) Mutton V. Feat, supra, per Bindley, M.K., at p. 83, C. A. 

(c) Thomson v. Clydesdale Bank, Ltd., [1893] A. C. 282; see, generally, 
title Bankers and Banking, Vol. I., pp. 683 et seq . ; and compare title 
Set-off and Counterclaim, Vol. XXV., pp. 497, 498. 

(d) London Joint Stock Bank v. Simmons, [1892] A, C. 201, distinguishing 
and explaining Sheffield {Earl) v. London Joint Stock Bank (1888), 13 
App. Cas. 333. 

(e) As to carrying over, see p. 216, ante; p. 231, post. 
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respect of each item, but that there is a running account the balance 
of which is to be paid to or received by the client as the case may 
be(/). 

Sub-Sect. 2. — Duties of Broker to Client. 

435. A broker, who has bought securities for a client {g\ is under 
no obligation to resell them {h) or to procure them to be carried 
over for his client (i) or to make down the bargain with another 
broker (j). 

A broker accepting an order (A:) does not warrant that he will 
execute it at all events, but only that he will use reasonable 
diligence in the endeavour to do so (Z) ; nor, if he executes the 
order, does he become a del credere agent (m). 

436. A broker employed to sell may not, as a general rule, 
himself become the purchaser even though he does so at the proper 
market price current at the time (n), and any such transaction 
will be set aside by the court at the instance of the client (o). 

If a broker employed to buy does so and adds to the price paid by 
hiA and charges the higher price to his client, the transaction 
amounts to a sale by the broker of his own shares (p), and the 
transaction does not bind the client even though the broker is 
prepared to give credit for the amount added by him to the price 
paid {q). 

It is, however, perfectly legal to employ a broker to buy or sell at 


(/) King v. Hutton, [1900] 2 Q. B. 604, C. A. ; Re Woodd, Ex parte King 
(1900), 82 L. T. 604. 

(0) As to tho duties and liabilities of agents generally, see title Agency, 
Vof. I., pp. 146 et seq. 

{h) Thoi'her v. Hardy (1878), 4 Q. B, D.685, C. A., per Bkamwell, L.J., 
at p. 691. • 

(1) Cullum V. Hodges (1901), 18 T. L. R. 6, C. A. If, however, ho is 
requested to carryover and does not intend to comply, ho must give notice 
to his client {Re Hewitt, Ex parte Faddon (1893), 9 T. L. R. 166, C. A.). An 
agreement to carry over may bo imphed from tho conduct of tho parties 
{(Jamphell & Co. v. Brass (1891), 7 T. L. R. 612). 

(j) Currie v. Booth Brothers (1902), 7 Com. Cas. 77, C. A. As to tho 
meaning of making-down, seo p. 217, ante. 

{k) For forms of instructions relating to buying in and selling out stock, 
seo Encyclopsedia of Forms and Precedents, Vol. XIV., pp. 196, 197. 

(Z) Fletcher v. Marshall (1846), 16 M. & W. 755. 

(m) Gilly. Shepherd d* Go. (1902), 8 Coin. Cas. 48; compare Wildy v. 
Stephenson (1882), Cab. & El. 3 ; and see title Agency, Vol. 1., pp. 153, 184. 

(n) Rothschild Y. Brookman {isdl), 6 Bli, (N. s.) 166, ILL.; Skelto7i v. 
Wood (1894), 71 L. T. 616; StangeiSt Co.y. Lowitz (1898), 14 T. Ij. R. 468, 
C. A. ; Nicholson v. Mansfield <& Go. (1901), 17 T. L. R. 269 ; King Viall 
and Benson v. Howell (1910), 27 T. L. R. 114, C. A. ; see titles Equity, 
Vol. XIIL, pp. 166 et seq. ; Trusts and Trustees. As to the right of a 
broker on the death of his chont to take tho shares himself, seeZZe Finlay, 
Wilson {C. S.) Go. v. Finlay, [1913] 1 Ch. 665, C. A. ; p. 251, post. 

(o) Rothschild V. Brookman, supra. As to transactions which may be 
impeached by reason of the relation of tho parties generally, see title 
Fraudulent and Voidable Conveyances, Vol. XV., pp. 103 et seq. 

ip) Thompson v. Meade (1891), 7 T. L. R. 698 ; Stange & Co. v. Lowitz, 
supra ; Nicholson v. Mansfeld Co., supra ; Johnson v. Kearley, [1908] 
2 K. B. 614, C. A. ; compare title Agency, Vol. I., p. 190. 

{q) Stange <& Co, v. Lowitz, supra. 
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Sect. 1. a fixed price and to give him as his remuneration for liis agency any 
Broker and advantage he may obtain in the price (r). 

Client. A broker may imt, without making full disclosure, act for both 
vendor and purchaser at the same time (a*). 

Obedience to 437. A broker must act in accordance with the instriiciions of 
instructions. principal {t). Whether he has acted in accordance with his 
instructions or not is a question of fact (a). 

If the instructions of tlte principal are given in such uncertain 
terms as to be susceptible of two difiereitt n]eaijii)g8 and the broker 
hondjidc adopts one of them, it is not competent to the j)rincipal to 
repudiate wliafc the broker has done as unauthorised because lie 
meant the order to be read in the other sense of which it is equally 
capable (/j). 

Price. 438. Where a broker has accepted orders to buy or sell and no 

price is fixed by his principal, it is his duty to effect a bargain at 
once at the best price obtainable (c). 

Where a limit is placed upon the price at which the broker may 
deal, the order, in the absiiiice of special arrangements, holds good 
^ only during the currency of the Stock Exchange Account for wnich 

it is given (d). 

Duties as 439. It is the duty of a broker employed to deal for a client to 
to contract, niake for his principal an enforceable contract with a third party (r). 

If tlio contract authorised by the principal and that made by the 
broker with the third party differ us to price (/), or as to 
quantity (//), no privity of contract is created (//); and the third 
party can mninlain no action on the contract against the client!?). 

(r) riatty. Howe (1909), 26 T. L. R. 49; Morgan v. Klfonl (1876), 4 
Ch. D. 352, V.. A. 

(«) M'Deviit V. Connolly (1885), 15 L. R. Ir. 500, 0. A.; Andrewa v. 
Hammy <0 Co., [i903J 2 K. B.*635 ; compare Uipptslcy v. Knee Brolhern^ 
[lOOsTl K. 13. 1, 

{i) Sco title Agency, Vol. 1., p. 183. 

{a) May and Hart v. Angeli (1898), 14 T. L. R. 551, 11. L. ; Mitchell v. 
Newhall (1846), 15 M. & \V. 308, where it was held that a jury might 
properly hud that an order to a broker to f)urrhase “ shares ” was well 
executed by a ])urchase of letters of allotment for sliurcs ; Lamerl v. 
Heath (1846), 15 M. & VV. 486; Aston v. Kclmy, [1913] 3 K. 13. 314, 
C. A. ; Henderson and Boat v. Martin (1912), 46 J. L. T. 13. 

{b) Loring v. Davis (1886), 32 Ch. i). 625, following Ireland v. Living- 
stone (1872), L. R. 5 11. L. 395. 

(c) Thompson v. Meade (1891), 7 T. L. R. 698. 

id) Lawford (0 Co. v. Harris (1896). 12 T. L. U. 275. 

(e) NciUon v. James (1882), 9 Q. 13. D. 546, C. A. ; Coates, Son tk Co. 
V. Hacey (1892), 8 T. L. R. 474, C. A. ; Nicholson v. Mansfield & Go. 
(1901), 17 'J’. L. R. 259 ; compare title A<iEN<jy, Vol. 1., p. 186. 

(/) Thompson v. Meade, supra ; Stange d; Go. v. Cowitz ( 1 898), 1 4T. L. R. 
468, C. A. ; Johnson v. Kearley, [1908] 2 K. B. 514, C. A.; distinguished 
iu Aston V. Kdsiy, supra. 

ig) May v. Angeli (1897), 13 T. L. R. 568, C. A. (reversed (1898), 14 
T. L. 11. 551, 11. L., on the ground that the employment of the brokers 
by the client was not the ordinary einplovrncnt to buy him shares) ; Beck- 
huson and Oibhs v. Unrnhlei, [1900] 2 Q. l3. 18 (amrined [1901] 2 K. B. 73, 
C. A.), iollowing Robinson v. Mollell (1875), L. R. 7 II. L. 802. 

(h) As to privity of contract, sec, further, pp. 221, 224, post; and 
see, generally, title (’ontract, Vol, VlL, pp. 345 et seq, 

(i) Beckhuson and Gibbs v. Hamblct, supra. 
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A broker, however, who is instructed to buy or sell is not kkct. i. 
biRind to do the whole bargain with one third party, but may sub- Broker and 
divide it and thus make privity of contract between his client and Client, 
each of the persons with whom he deals (/c). 

Where a broker is instructed by several clients at the same time 
to deal in the same kind of security he is, by custom of tho Stock j 
Exchange, permitted to enter into one contract with a jobber in oulcl ^ 
respect of the whole of the securities, the jobber beiim bound to 
recognise the fact that the broker is, or may be, acting for more 
than one client, and to carry out his contract with each client 
individually (/). Privity of contract is established in such a case 
between the jobber and the individual clients, even though the 
one contract made with the jobber contains some shares as to which 
the broker was dealing for himself (m). 

44(1 A broker fails in his duty to make an enforceable bargain Euvnvcmoiits 
when he obtains a mere honourable understanding with a member 'a 

of tho Stock Exchange (a), unless there are circumstances in the 
case from which an authority so to deal can be established by the 
brojfer (o). 

A broker who has effected a bargain for his client with a third Koep.ng 
party is bound, in the absence of any breach of contract by the 
client (p), to keep it open until the time for completion has 
arrived (q). 

441 . Where a broker, instructed to carry over a bargain (a), iiuiiMin 
himself takes in (ft) the securities, he becomes a principal in the vairym^ uvor. 
transaction (c). He may, nevertheless, recover differences and his 
remuneration for so acting from his client provided that he has the 
consent of_ his client to the adoption of this method of business. 

Consent will be presumed whore the client know that the broker had 
S' acted on previous occasions and raised no objection (d), or 
where the client received notice on the»particular occasion of what 
the broker had done, and did not repudiate his act(r). 

(i) Levitt V. IfambUt, [1901] 2 K. 15. 6.1, C. A. 

(1) Scott and Horton v. Godfrey, [1901] 2 K. B. 720. This case is not 
reaJIy au exception to the g(^lioral rule that contracts made by a broker 
must agree as to quantity with those authorised by his principal, tho 
mho decidendi being that the jobber, knowing that the broker may be 
dealing for more than one client, EKmds to make as many contract's as 
there may happen to bo persons for whom tho broker is dealing ((7oa- 
i>o]ul(ded Goldfields of South Africa v. Spiegel tfc Co. (1909), 100 L. T. 351 ; 
and compare Re Rogers, Ex parte Rogers (1880), 15 Ch. D. 207, 0. A.). 

(fn) Scott and Horton v. Godfrey, supra. 

(n) Perry v. Barnett (1885), i5 Q, H. D. 388, C. A., distinguishing 
Seymour v. Bridge (1885), 14 Q. B. D. 4C0. 

(o) Seymour v. Bridge, supra, following Read v. Anderson (1884), 

13 Q. B. 1). 779, C. A. ^ 

(p) See p. 260, post. 

iq) Skelton v. Wood (1894), 71 L. T, 016 ; Ellis *v. Pond, [1898] 1 Q. B. 

420, C. A. 

(а) As to the effect of carrying over, see p. 216, ante; p. 231, post. 

(б) As to the meaning of taking-in, see p. 217, ante, and note (o), 
p. 231, post. 

(c) Bentinek v. London Joint Stock Bank, [1893] 2 Ch. 120, 

(d) Sachs V. Spielmann (1889), 5 T. L. R. 487. 

(e) Pelre v. Sutherland (1887), 3 T. L. R. 422. 
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Sbct. 1. 442. A broker dealing for a client must, in the absence of 

Broker and instructions to the contrary, deal according to the ordinary rules of 
Client. the market (/). 

ol^rve^uics duties of every agent to be constantly 

Dut to ready with his account (g\ and to communicate the contents of it to 
account. principal (/i). For this reason, in an action by a client against 

a broker, the client is entitled to see his account apart from the 
, rules as to discovery (i), and, indeed, an action lies by the client to 
enforce production of the account to himself or to any proper person 
^ appointed by him (k), but he cannot insist upon its production to 
a, person to whom reasonable objection may be made by the 
broker (/). 

Sub-Sect. 3. — Authority of Broker, 

rmpiitxi ^ 444 . A broker employed to do business on a Stock Exchange is, 
authority absence of anything to show the contrary, taken to be 

employed on the terms of that Stock Exchange (w), and the autho- 
rity thus given by a principal to his broker cannot, so far as third 
parties are concerned, be limited by private instructions given^ to 
• the broker (n). The authority may, however, be revoked at any 

time before it has been acted upon (o). Once, however, a broker 
has made a bargain for his client, his authority to complete it and 
so rid himself of the personal liability undertaken by him cannot 
be revoked (p). 

Authority to 446 . In the absence of instructions to do so, a broker has no 
cany over. authority to Carry over bis client’s bargains (q). Such instructions 
will not be implied from the fact that a client who has purchased 
does not provide money by account day with which to take up the 
securities bought (r) ; but an authority to carry over may be 


if) Wiltshire v. Sims (1808), 1 Camp. 258. 

(g) Fearse v. Green (1819), 1 Jac. & W. 135; see title Agency, Vol. I.. 

p. 186. 

{h) Chedworth (Lord) v. Edwards (1802), 8 Ves. 46. 

(i) Leitch Y , Abbott (1886), 31 Ch. J). 374, C. A.; compare title Dis- 
covery, Inspection, and Interrogatories, Vol. XI., p. 105. 

(k) Makepeace v. Bogers (1865), 4 De G. J. & Sm. 649, C. A. ; Bevan v. 
Webb, [1901] 2 Cli. 59, C. A. ; compare v. Hill (1848), 2 H. L. Cas. 28. 
{1) Dadswell v. Jacobs (1887), 34 Ch. D. 278, C. A. 

(w) Forget v. Baxter, [1900J A. C. 467, P. C. ; Chapman v. Shepherd, 
Whitehead v. Izod (1867), L. R. 2 C. P. 228; Bayliffe v. BuUerworth (1847), 
1 Exch. 425. As to how far a broker is authorised to deal subject to rules 
or customs of which the client is ignorant, see pp. 226, 227, post, 

(n) Coles V. Bristowe (1868), 4 Ch. App. 3. 
io) Fletcher Y, Marshall (1846), 15 M. & W. 755. 

(p) Taylor v. Stray (1857), 2 C. B. (n. s.) 175, 197, Ex. Ch. ; compare 
Bead v. Anderson (1884), 13 Q. B. D. 779, C. A. ; SmartY. Sandars (1848), 
5 C. B. 895. 

iq) Fenwick v. Buck (1871), 24 L. T. 274 ; Maxted v. Paine (1869), 
L. R, 4 Exch. 81 ; Phillips v. Jones (1888), 4 T. L. R. 401 ; Be Over- 
weg, Haas v. Durant, [1900] 1 Ch. 209 (whore the carry-over was split up 
into its component parts, the first being treated as closing the client's 
account and the second as a new bargain made by the broker for himself). 

(r) Maxsted v. Morris (1869), 21 L. T. 635 ; but see Campbell (& Oo. v. 
Brass (1891), 7 T. L. R. 612, where evidence was given of a custom 
entitling a broker to carry over if Iiis client does not take up. 
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implied from instructions to do so given in respect of a previous 1- 

account and not revoked («). Broker and 

A continuing authority to carry over from account to account is ChePt. 
determined by the death of the client (0- 


446 . A broker who represents himself as possessing the autho- Warranty of 
rity of his client warrants the truth of that representation, and is 

liable in damages to anyone who, relying upon the truth of it, acts 
to his detriment, whether by entering into a contract with the 
broker or otherwise (a). 

The measure of the damages in cases of breach of warranty of 
authority to make a contract is the loss by the plaintiff of the gain* 
which he would have made had he obtained the contract which the 
defendant warranted his authority to make(i)). Therefore, in 
assessing the damages, the solvency of the alleged principal must 
1)6 taken into consideration (c). 

In cases where the transaction undertaken on the faith of the 
broker’s warranty of authority does not result in a contract, the 
principle is the same, and the broker is bound to indemnify the 
perfii)n who has acted upon his false assertion of authority against 
any damage which is the natural and proximate consequence of his 
having so acted (cf). 

In every case of breach of warranty of authority, all costs properly 
incurred in reliance upon the existence of the authority are recover- 
able from the broker (c). 

Sub-Sect. 4. — BroJcer's Bight of Indemnity. 

447 . A broker who has properly carried out his instructions is Extent of 
entitled to a full indemnity from his client against any loss or 
liability incurred by him by reason of his having entered into a 
contract on behalf of his client (/). Tliis right to indemnity extends 


(«) Camphell & Co. v. Brass (1891), 7 T. L. B. 612. 

(0 Phillips V, Jones (1888), 4 T. L. B. 401 ; see pp. 239, 251, post. 

(a) Starkey v. Bank of England, [1903] A. C. 114, applying and explaining 
Collen V. Wright (1857), 8 E, dt: B. 647, Ex. Cli. ; Be National Coffee Palace 
Co., Ex parte Panmure (1883), 24 Cli. D. 367, C. A. As to warranty of 
authority by broker issuing ticket, see p. 24:1, post; as to warranty of 
authority generally, see title Agency, Vol. L, pp. 221, 222. 

{b) Be National Coffee Palace Co., Ex gmrte Panmure, supra; Meehv. 
lEewdMlSSS), 21 Q. B. D. 126. ^ ^ 

(c) Re National Coffee Palace Co., ExpaHe Panmure, supra ; Richardson 
V. Williamson {mi), L. B. 6 Q. B. 276, per Blackburn, J., at p. 279 ; 
Weeks v. Propert (1873), L. B. 8 C. P. 427, per Hontman, J., at p. 439. 

(d) Cherry and M'Dougall v. Colonial Bank of Australasia (1869), L. B. 
3 P. C. 24; Starkey Y. Bank of England, supra. 

(e) Collen v. Wright, supra; Oliver v. Bank of England, Starkey, Leveson 
and Cooke, Third Parties, [1901] 1 Ch. 652; compare BandeW v. Trimen 
(1866), 18 C. B. 786; Hughes v. Oraeme (1864), 33 I). J. (Q. b.) 335. 

if) Smith V. Reynolds (1892), 66 L. T. 808, C. A.; affirmed 
Reynolds v. SmUh (1893), 9 T. L. B. 494, H.L. ; Bayley v. Wilkins (1849), 
7 C. B. 886 ; Sutton v. Tatham (1839), 10 Ad. & El. 27 ; 

(1837), 3 Bing. (n. c.) 724; Hunt, Cox (& Co. v. Chamberlain {mQ), U 
T. L. B. 186, C. A.; M*Ewen v. Woods (1847), 12 Jur. 329; Franklin & 
Co. Y. Dawson (1913), 29 T. L. B. 479 (where the cUent to the knowledge 
of the broker intended to deal in differences). As to the rights of an agent 
against his principal gener^y, see title Agency, Vol. L, pp. 193 et seq. 
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Sect. 1. to anticipated liabilities as well as to losses already sustained 
Broker and and a broker is entitled to be put in funds by account day (h) to pay 
Client, the purchase price of securities bought by him for his client (i). 

When right 448 . He is not, however, entitled to an indemnity where the loss 
does not jg caused by his own default, as, for instance, by his failure to keep 
the bargain open till the time for completion has arrived (/r), or by 
his own unreasonable action {l\ or by his having made a payment 
which he was not legally bound to make(w), or where the transac- 
tion is one which is ultra vires the client for whom he has acted (n). 

Breach pf 449 . A broker is not entitled to an indemnity whore he has not 
fiilhllcd his duty to his client (o). Thus, he forfeits his right to 
indemnity where he has assumed the position of a principal towards 
his client by being himself the purchaser (a) or seller (h) of the shares 
in which he was instructed to deal. Similarly, ho forfeits his right to 
indemnity when he disobeys the instructions of his principal, as, for 
instance, where ho is instructed to deal through a sub-agent, and 
instead of doing so makes a contract in which the sub-agent is a 
principal (c). Nor can he claim an indemnity where he has failed 
to estalilish privity of contract between his client and the third 
party (d), or whore llie transaction is binding in honour only (c), in 
which case he may also be liable in damages to his client (/). 

ig) Lacey v. llilU ('rowley's ( lam (1874), L. R. 18 Eq. 182; Wolmcn- 
hausen v. Gvlliclc, [18()3| 2 Ch. 514. 

(h) As to account day, Fce ]>. 216. ante. 

(i) Stock and Share Auction and Advance Co. v. Gfdwoyc (1887), 3T. L. R. 
808 ; Maroun v. Erskine, 0.cenford & Co., [1001] 2 K. B. 493, C. A, As to 
tli<‘. rights of the broker on breach of contract by a client, see pp. 260 
ct seq., yost. 

(k) Skelton v. Wood (1894), 71 L. T. 616 : Ellis v. Pond, [1898] 1 Q. B. 
426, C. A He docs not lose Ins right of indemnity in respect of other 
bargains {Duncan v. Hill (1873), L. R. 8 Exeb. 242, Ex. Ch.). As to the 
efiVet of the broker’s default, fee p 256, post. 

{1) Clegg V. Townshend (1867), 16 L. T. 180. 

{m) IJowlhy v. Pell (1846), 3 (’. B. 284 (where the broker paid a loss on 
an unwarranted buying in): Beniamin v. Barnett (1903), 8 Coin. Cas. 244 
(where the broker paid on tender of a transfer which was out of time). 

(n) Re J.iondon, f Iamb urg and Continental Exchange Bank, Zulueta’’ 8 Claim 
(1870), 5 Ch. App. 444 (where the broker was acting for a company which 
was buying its own shares). A company may pay a reasonable com- 
mission for the placing of its own shares (Companies (Consolidation) Act, 
1908 (8 Edw. 7, c. 69), s. 89 (3) ); sec. title Companies, Vol. V., p. 95. 

(o) See title Agency, Vol. I., pp. 196, 197. 

(a) Roihfichild v. Brookman (1831), 5 Bli. (N. S.) 165, H. L. 

{b) Stange & Co. v. Lowitc {ms), 14 T. L. R. 468, C. A. 

(c) Johnson v. Kenrley, [1908] 2 K. B. 614, C. A. (where the plaintiff, a 
country stockbroker, who w:^is instructed by the defendant to effect pur- 
chases and sales of shares through brokers on the London Stock Exchange, 
(•n’ceted the contracts with the London brokers as principals) ; compare 
Tallentire v. Ai/rc(1884), 1 T. L. R. 143, C. A. ; Aston v. Kcheif, [1913] 

3 K. B. 314, C. A., distinguishing t/oj^Tison v Kcarley, «Mpm; Blaker v. 
Uawes and Brown (191.*i), 29 T. L. R. 609. 

(d) May v. Angeli (1897), 13 T. L. R. 568, C. A. ; reversed on tlio facts 
(1898), 14 T. L. R. 651, H L. ; but see Platt v. Rowe (1909), 26 T. L. R. 
40, where there was a special agfeement with the broker. 

(e) Perry v. Barnett (1886), 15 Q. B. D. 388, C. A. ; Coates, Son (& Co. 

V. Pacey (1892), 8 T. L. R. 474, C.A. 

(/) Neilson v. James (1882), 9 Q. B. D. 646, C. A. As to the measure 
of damages, compare titles Agency, Vol. I., pp. 191, 192 ; Damages, 
Vol. X., pp. 331 et seg. 
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Where the client, instead of repudiating the agency of a Sect. i. 
defaulting broker, elects to treat him as still his agent, the broker is Broker and 
entitled to indemnity notwithstanding his default (g). Client. 

Sect. 2. — Client and Jobber, 

450. Tlie contract of the jobber with the client on a purchase of Nature of 
securities by the jobber is that at the settling day (h) he will either contract, 
take them himself, in which case he is bound to accept and register • 

a transfer and to indemnify the seller, or will give the names of one 
or more transferees to whom no reasonable objection can be made, 
and who will accept and pay for the securities (i), * 

451. Privity of contract exists between client and jobber, and Privity of 
the client may sue the jobber direct in respect of the contract 
entered into for him by his broker (j), for the rule of the Stock 
Exchange making all members principals inter se {k) does not take 

away the right of the real principal to sue in respect of his own 
rights in his own name(0. 

* Sect. 8. — Runners, 

452. A runner or rcmisier is a person employed by a broker to Relation of 
introduce clients to the broker. The usual terms of such an 
employment, namely, that the runner is remunerated by a share of ’ 
the commission earned by the broker from the business introduced 

by him, and agrees to bear a proportion of any loss which the 
broker may incur by the failure of persons introduced to fulfil their 
obligations, does not constitute a partnership between the runner 
and the broker {m\ and such an arrangement, being a contract of 
indemnity on the part of the runner rather than a guarantee, does 
not require to be in writing (a) under the Statute of Frauds {})), 

There is no custom of the Stock Exchange entitling a runner who ^munera- 
is remunerated by a share of commission to participate in charges 
paid to the broker for carrying over (c). 


{g) Hartas v. Ribbons (1889J, 22 Q. B. D. 264, C. A. 

(h) See p. 216, ante. 

{i) Coles y. Bristowe 4 Ch. App. 3; Orisselly. Bristowe (1868), 

L. R. 4 C. P. 36, Ex. Ch. ; Sheppardy. Afwrp%(1868), 16 W. K. 948; Davis 
V. Haycock (1869), L. R, 4 Exch. 373 ; Musgrave and HarVs Case (1867), 
L. R. 6 Eq, 193 ; Bowring v. Shepherd (1871), L. R. 6 Q. B. 309, Ex. Ch. ; 
Nickallsy. Merry (1876), L. R. 7 H. L. 630. As to the release of the jobber 
from liability to indemnify when a name is passed, and as to whether a 
client can similarly relieve himself from further liability by passing a 
name, see pp. 240, 241, post. 

(j) Mortimer y. M^Callan (1840), 6 M. & W. 68 ; Stray v. Bussell (1859), 
1 E. & E. 888 ; Bussell y. Bendigo Goldfields (1896), Times, 28th November ; 
Union Corporation v. Charrington (1902), 8 Com, Cas. 99. 

(Jfc) See p. 216, ante. 

{1) Lan^ V. Waite (1868), L. R. 6 Eq. 166; Humphrey v. Lucas 
(1846), 2 Car. & Kir. 162. 

(m) Sutton cfe Go. v. Grey, [189^ 1 Q. B. 286. 

(а) following Couturier y. Hastie ( I85^, 8 Exoh. 40 ; Harburg India- 
rubber Comb Co. y. Martin (1902), 86 L. T. .606, C. A.; compare title 
Guarantee, Vol. XV., pp. 444, 463, 

(б) 29 Car. 2, o. 3 ; see title Guarantee, Vo)* *XV., pp. 454 et seq, 

(c) Von Taysen y. Baer, ElUssen & Co. (1912), 66 Sol. Jo. 224, 

xxvn. ‘ Q 
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453 . The authority of the runner to bind the broker, or the 
person introduced, depends upon the particular circumstances of 
each case. The mere fact that the broker has accepted some orders 
given to the runner is not sufficient to render him liable on subse- 
quent orders given to and accepted by the runner but not communi- 
cated to or acted upon by the broker (d). 


Part Mi. — Course of Business. 

Sect. 1. — links and Customs. 

454 . Contracts upon the London Stock Exchange are made 
subject to the rules and regulations of that institution, and notice 
that this is the case is invariably given on the face of the contract 
note (e). The rules, therefore, are incorporated in the contract, and 
are binding upon members of the public who instruct their brokers 
to deal upon that Stock Exchange (y’). Customs only bind the 
client of a broker in so far as either they are known to him or are 
in themselves reasonable (/t). 

A rule or custom which involved a violation of the law of the land 
would be utterly void and of no effect against the outside world (i). 

466 . Where a person employs a broker to do business upon a 
Stock Exchange he should, in the absence of anything to show the 
contrary, be taken to have emjDloyed the broker according to the 
rules and customs of that Stock Exchange ( j). 

Buies or customs, however, which are applicable only to the 
domestic forum of the Stock Exchange do not bind outsiders (/»*). 


{d) Spooner v. Browning^ [1898] 1 Q. B. 528, C. A. 

(e) As to the contract note, see pp. 228 et seq., post. 

if) Benjamin v. Barnett (1903), 8 Com. Cas. 244, per Kennedy, J., at 
pp. 247, 248. It is submitted that the view expressed by Kennedy, J., 
and adopted in the text is the correct view. There is, how ever, a consider- 
able body of authority in favour of the proposition that a client who is 
ignorant of a rule is not bound by it if it be unreasonable, any more than 
he would bo if it were a custom merely and not a rule ; see Perry v. Bameii 
(1886), 16 Q. B, D. 388, C. A. ; Earner v. Edwards (1887), 67 L. J. (q. b.) 
147, C. A. ; Smith v. Reynolds (1892), 66 L. T. 808, C. A. ; Duncan v. Hill 
(1873), L. R. 8 Exch. 242, 248, Ex. Ch. In none of these cases, however, 
was the distinction between a rule and a custom adverted to, and in none 
of them, except perhaps Perry v. Barnett, supra, were the dicta upon this, 
point necessary for the decision. 

ig) “ Usages ” of the vStock Exchange are almost invariably referred to in 
the reported cases as “ customs,” and therefore the word “ customs,” 
though not strictly correct, is made use of in this section. For the 
distinction between usage and custom, see title Custom and Usages, 
Vol. X., pp. 221, 267. • 

^ {h) See note (/), supra. As to persons bound by usages, see, generally, 
title Custom and Usages, Vol. X., pp. 266 ct seq. ; as to proof of a usage, 
see ibid., pp. 270 et seq, 

{i) Re Plumbly, Ex parte Grant (1880), 13 Ch. D. 667, C. A., per 
James, L. J., at p. 679. 

(j) See p. 222, ante. 

(k) Levitt v. Eamblet, [1901] 2 K. B. 63, C. A. ; Ponsolle v. Webber, 
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456. The existence of a custom is a question of fact for the jury sect. i. 
in each case (1), but where a custom has been frequently proved in Rul^s and 
courts of law the courts will take judicial notice of it without proof, Customs, 
and treat it as part of the law merchant (m). iiecognition 

of customs. 

Sect. 2 . — The Contract 
Sub-Sect. 1. — Formation and Nature of Contract 

467. The contract for the purchase and sale of shares is, in .Verbal con- 
practice, made verbally between members of the London Stock valid. 
Exchange, each making a note of the transaction in his own book, 
which is the only record of the transaction (n). ^ • 

A contract for the sale of shares in a joint-stock company is not 
a contract for the sale of goods within the meaning of the Sale of 
Goods Act, 1893 (o), and is therefore enforceable though by parol 
only (p). 

458. Whether any particular security forms an interest in land ijow far 
so as to require that a contract for the sale of it should be in writing 
under s. 4 of the Statute of Frauds iq) is a question depending upon land, 
the constitution of the body issuing the security, and upon the ' 

nature of the security itself (;*). 

Shares in companies incorporated by Act of Parliament and 
owning land are not an interest in land («). Nor are shares 
in companies incorporated under the Companies Acts(0» or in 

[1908] 1 Ch. 254 (both cases as to the closing of a client’s account on the 
default of his broker). For an instance of such a rule, see p. 232, imt 

(l) Dent V. NiclcalU (1874), 30 L. T. 644, Ex. Ch. 

(m) Goodwin v. Roharts (1875), L. R. 10 Ex. 337, 346, Ex. Ch. ; affirmed 
(1876), 1 App. Cas, 476 ; see, generally, title Custom and Usages, Vol. X., 
pp. 270 et seq. 

(n) Scott and Uorton v. Godfrey, [1901] 2 K. B. 726, 733; sec title 
(companies, Vol. V., p. 184. Bargains tmade on the London Stock 
Exchange are called over and checked by or on behalf of the re.spective 
members on the day following that upon which they were entered into. 

As to contract notes, see pp. 228 et seq., post 

{o) 66 & 67 Viet. c. 71, s. 4; see title Sale of Goods, Vol. XXV., 
pp. 127 et seq. 

ip) Humble v. MUchell (1839), 11 Ad. & El. 205; Dunciift v. Albrecht 
(1841), 12 Sira. 189; Tempest v. Kilner (1846), 3 C. B. 249; Bowlby v. 

Bell (1846), 3 C. B. 284, 291 ; Heseltine v, Sigqers (1848), 1 Exch. 866 ; 
compare Knight v. Barber (1846), 16 M. & W. 66 ; title Sale of Goods. 

Vol. XXV., p. 112. But shares in a joint-stock company are “goods’* 
within R. S. C., Ord. 50, r. 2, and may, therefore, be sold under that rule 
in a pending action {Evans v. Davies, [1893] 2 Ch. 216). 

(q) 29 Car. 2, o. 3 ; see title Contract, Vol. VII., p. 361. 

(r) Watson v. Spraileq (1864), 10 Exch. 222. 

(s) Bliqh V. Brent (1837), 2 Y. &C. (ex.) 208 (Chelsea Waterworks Com- 
pany) ; Bradley v. Holdsworih (1838), 3 M. & W. 422 (railway company) ; 

Dtincuftv. Albrecht, supra (railway company) ; Sparling v. Parker (1846), 

9 Beav. 450 (Liverpool Gas Light Company); Hilton v. Giraud (I^^Jb 
1 De G. & Sm. 183 (London Dock Company and East and West India 
Dock Company) ; Walker v. Milne (1849), 11 Beav. 607 (dock and canal 
shares and bonds) ; Edwards v. Ml (1855), 6 De G. M. & G-. 74 (annmties, 
bank, canal and waterworks stock) ; see, generally, title Companies, 

Vol. V., pp. 674 et seq. 

(0 Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 22 (1); 

Bulmer v. Norris (1860), 9 C. B. (N. s.) 19 ; s^e title Companies, Vol. V., 
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joint-stock companies established by deed (a), or in cost-book mining 
companies (6). Where, on the other hand, land is vested in the 
shareholders of a corporation, and the corporation has the 
management only of the land, its shares do represent an interest 
in land (c). 

469. Mortgage debentures in the form given in Schedule 0 to 
the Companies Clauses Consolidation Act, 1845 (d), do not confer 
upon their holders an interest in land (<»), nor does debenture stock 
created by a railway company under the provisions of the Com- 
panies Clauses Act, 1863 {/), Part III (^). On the other hand, an 
interest in land is conferred by debentures issued by a company 
incorporated under the Companies (Consolidation) Act, 1908 (/O, 
charging its undertaking and all its property whatsoever, if the 
company possesses leasehold or freehold property (i). 

Sub-Sect. 2. — 77/c Contract Note. 

460. A contract note is a note sent by a broker or agent to his 
principal, or by a dealer in stocks or marketable securities to his 
seller or purchaser, advising him of the sale or purchase of any 
stock or marketable security. For the purposes of the stamp 
duties on contract notes, the definition does not include a note sent 
by a broker or agent to his principal where that principal is himself 
acting as broker or agent for a principal, and is either a member of 
a Stock Exchange in the United Kingdom or a person who bond fide 
carries on the business of a stockbroker in the United Kingdom and 
is registered as such in the list (,/) of stockbrokers kept by the 
Commissioners of Inland Eevenue (k). 

461. It is not the practice of members of a Stock Exchange to 
exchange contract notes between themselves (/), and they are 
exempted from any obligation to do so(?a). With this exception, 

(a) Watson v. Slack (1885), 16 Q. B. I). 270; Sparling v. Parker 
(1846), 9 Beav. 450; Myers v. Perigal (1852), 2 De G. AI. & G. 599; 
Bennett v. Blain (1863), 15 C. B. (n. s.) 518 ; Freeman v. Qainsford (1865), 
18 C. B. (N. s.) 185. J K 

(h) Watson v. Spratley (1854), 10 Excli. 222 ; Powell v. Jessopp (1856), 
18 C. B. 336 ; see, generally, title Companies, Vol. Y., pp, 674 et seq. 

(c) Townsend (Lord) v. Ash (1745), 3 Atk. 336 ; compare Buckeridge v. 
Ingram (1795), 2 Yes. 652 ; Boyce v. Green (1826), Batt. 608 ; Watson v. 
Spratley^ supra, at p. 241. 

(d) 8 & 9 Yict. 0 . 16. 

(«) Gardner v. London, Chatham and Dover Bail. Co. (No, 1), Drawbridge 
V. Same, Gardner y. Same (No. 2), Imperial Mercaritile Credit Association 
V. Same (1867), 2 Ch. App. 201 ; Holdsworth v. Davenport (1876), 3 Ck. D, 
185 ; Be Mitchell's Estate, Mitchell v. Moberly (1877), 6 Cli. D. 655 ; com- 
pare Be Parker, Wignall v. Park, [18911 1 Cli. 682. 

(/) 26&: 27 Yict c. 118. 

(g) Attree v. Eawe (1878), 9 Ch. D. 337, C. A. 

(h) 8E(lw. 7, c. 69.* 

(i) Driver v. Broad, [1893] 1 Q. B. 744, C. A. 

(i) See Official Circular of Board of Inland Revenue, 26th July, 1899. 

(k) Finance (1909—10) Act, 1910 (10 Edw. 7, c. 8), ss. 77 (3). 

(0 Scott and notion v. Godfrey, [1901 1 2 K. B. 726, 733 ; seep. 227, ante. 

(m) Finance (1909—10) Act, 1910 (10 Edw. 7, c. 8), s. 78 (1). For forms 
of contract notes, see Encyclopaedia of Forms and Precedents. Yol. XIY., 
pp. 193, 194, 
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any person who effects the sale or purchase of any stock or market- 
ahle security of the value of £5 or upwards as a broker or agent, 
and any person who, by way of business, deals or holds himself out 
as dealing as a principal in any stock or marketable security to the 
value of £5 or upwards, must forthwith make and execute or transmit 
a contract note to his judncipal, or to his vendor or purchaser as 
the case may be (w). 

A contract in writing or memorandum between two principals 
who do not, by way of business, deal or hold themselves out 
as dealing in stocks or securities, is not a contract note within the 
above definition. It must, however, be stamped as a memorandum 
of agreement with a 6(L stamp (o). 


462. Every contract note as above defined for or relating to the 
sale or purchase of any marketable security must be stamped with an 
ad valorem stamp duty (p)» which is to be denoted by an adhesive 
stamp effectively cancelled by the person by whom the note is 
made by writing on or across the stamp his name or initials or the 
name or initials of his firm and the date of his so writing {q)» 

Vhere the contract note is a continuation or carrying over (r) 
note, though it is made in respect of both a sale and a purchase, it is 
chargeable with duty on one of those transactions only, and, if 
different rates are chargeable in respect of the two transactions to 
which it relates, then with duty on that one of them upon which 
the rate is the higher («). 

Where a contract note advises the sale or purchase of more 
than one description of stock or marketable security, the note must 
be stamped as though it were as many separate contract notes as 
there are descriptions of stock or securities included in it (t). 

The stamp duty on a contract note may be added to the charge 


(u) Finance (1909 — 10) Act, 1910 (10 Edw. 7, c. 8), s. 78 (1). As to 
the ])onalty for omission, boo p, 230, post. 

(o) Knight v. Barber (1840), 16 M. & W. 66 ; Stamp Act, 1891 (64 & 66 
Viet. c. 39), Sched. I., title “ Agreement ” ; compare Humble v. Mitchell 
•(1839), 11 Ad. & El, 205 ; Eeseltine v. Siggers (1848), 1 Excli. 856, where 
shares in a joint-stock company were hold not to be goods, wares and mer- 
•chandise within the Statute of Frauds (29 Car. 2, c. 3), s. 17. 

(p) Finance (1909—10) Act, 1910 (10 Edw. 7, c. 8), s. 77 (1), by which 
the following scale of duty is imposed : — 

Where the value of the stock or marketable seciuity — 
is £6 and does not exceed £100 6fZ. 


iq) 

a 


exceeds £100 and does not exceed £500 
„ £500 „ „ £1,000 . 

„ £1,000 „ „ £1,500 . 

„ £1,500 „ „ £2,500 . 

„ £2,500 „ „ £5,000 . 

„ £5,00) „ „ £7,500 . 

„ £7,500 „ „ £10,000 . 

„ £10,000 „ „ £12,640 . 

„ £12,500 „ „ £15,000 . 

„ £15,000 „ „ £17,500 . 

„ £17,600 „ „ £20,000 . 

„ £20,000 

Finance (1909—10) Act, 1910 (10 Edw. 7, c, 8), s. 78 (4). 
Ab to continuation or carrying over, see pp. 231, 232, post. 
Finance (1909—10) Act, 1910 (10 Edw. 7, c. 8), 8. 77 (2). 


(t) Ibid., B. 77 (4). 
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Bbot. 2. for brokerage or agency, and is made recoverable as part of such 
The charge (u), 

Coutract. 

— 463. Any person who is under obligation to make and execute 

not stam^Tn stamp a contract note, and who either neglects to make and 

execute one (v) or to stamp it duly (a), incurs a penalty of £20 ; and if 
a broker, in this or any other respect, fails to comply with the 
provisions of the Finance (1909 — 10) Act, 1910 {h\ s. 78 (c), he loses 
« any legal claim to any charge for brokerage, commission, or agency 
with reference to the transaction in question (d). 

stamp duty «464. The obligations to make and execute and to stamp a contract 
on options. apply equally to any contract under which an option is given 

or taken to purchase or sell any stock or marketable security, at a 
future time at a certain price as it applies to a present sale or pur- 
chase (r). Only half the duty chargeable upon a purchase or sale 
is chargeable upon a contract for an option ; if, however, a double 
option is given or taken under the contract, it is to be deemed to be a 
separate contract in respect of each option (e). 

^ Where a contract note is made in consequence of the ex(\r- 

cise of an option given or taken under a properly stamped contract 
note, and bears upon its face a certificate by the broker or dealer to 
the eftect that it is so made, it is chargeable with only half of the 
duty which would otherwise have been chargeable thereon (/). 


Contract note 
in broker’s 
name. 




465. Where a broker employed to sell securities gives to the 
broker of the purchaser a contract note professing to sell in his 
own name, he becomes liable as a principal to the purchaser (g). 
As between broker and client, however, the use of the words 
** bought for ” or “ sold to ” in the contract note does not conclude 
. the question as to what was the real relation betw'een the parties, 
and either the broker (h) or the client (?') can give evidence to 
estiblish the real relationship. 


Rectificatfqn. 466. The contract note is not necessarily conclusive as to the 
subject-matter of the transaction in reference to which it is 
. given (/c). 

A mistake in a contract note may be subsequently rectified 


(u) Finance (1909—10) Act, 1910 (10 Edw. 7, c. 8), s. 78 (6). 

■ (v)*2bid., 8, 78 (1). 

> (a) Ibid., 8. 78 (2). 

(6) 10 Edw. 7, c. 8. 

(o) See pp. 228, 229, ante. 

(d) Finance (1909—10) Act, 1910 (10 Edw. 7, c. 8), s. 78 (3), (4). 

(e) Ibid., s. 79 (1). 

if) Ibid^B. 79 (2). 

ig) BoyM Exchange Assurance v. Moore (1803), 8 L. T. 242, following 

Higmns v. Senior (1841), 8 M. & W. 834, and Jones v. Littledale (1837). 
6Ad. &E1. 486. * ^ 

(h) Stock and Share Auction and Advance Co. v. Oalmoye (1887), 3 
T. L. R. 808. 


{i) Be Wreford, Carmichael v. Budkin (1897). 13 T. L. R 163 
V oMii flart V. Anaelijim), 14 T. L. R. 651, H. L. (where it was 

held that a broker had fulfilled his instructions by acquiring for his client 
an interest in a pool, though the contract note purported to recoid a 

nurchase of a niimhor of nTinrAfl in n nAmnonir^ 
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although the client has acted upon the faith of the correctness of 
the contract note as rendered (1). 

Sect, 3. — Continuation. 


Sect. 2. 

The 

Contract. 


Sub-Sect. l.~On Stock Exchange. 

467. Continuation or carrying over is in form and in law a sale New contract, 
and repurchase, or a purchase and resale, as the case may be (m). 

It is a new contract, and not merely getting further time for the 
performance of the old contract (n). • 

A continuation being a contract of sale and repurchase and 
not a loan, the taker-in (^>) becomes the absolute owner of the 
securities carried over, and is not bound to redeliver the identical 
seciirities but an equal amount of similar securities (p). If, 
therefore, he sella the securities taken in by him and makes a 
profit thereon, he may retain it to his own use {q). In the case of 
a loan, however, if the lender sells the securities deposited, the 
borrower may charge him with the price obtained for them if he 
finds it his interest to do so (r). 

• 

Sub-Sect. 2. — Continuation with Aid of a Bank. ■ ' 

468. It is a frequent practice on the London Stock Exchange for Deposit of 
a broker who has been instructed to take in securities for his client, securities, 
instead of carrying them over on the Stock Exchange, to find the 
money to do so by depositing them with his banker against an 
advance. Securities so taken in by a broker and deposited with 

his bank may be held by the bank against the general balance due 
to it from the broker (s). 

469. It is customary for brokers who have taken in clients' Contango, 
securities and pledged them with their bank in the above fnanner, . 

to charge a contango (t) to their client^ exceeding the rate of interest * . 


(l) Bails V. Lloyd (1848), 12 Q. B. 631. As to mistake generally, see 
title Mistake, Vol. XXI., pp. 1 et seg. 

(m) Bongiovanni v. Soci^t^ QinSrale (188C), 64 L. T. 320, C. A.; Be 
OvemegtHaas v. Durant, [I'DOO] I Ch. 209; compare Finance (1909—^1(1) ' 
Act, 1910 (10 Edw. 7, c. 8), s. 77 (2). As to the effect of the death of the 
seller on shares which are being carried over, see pp. 239, 251, post. , 

(n) Levitt v. Eamblet, [1901] 2 K. B. 63, C. A., per Romer, L.J., at p. 71. 

As to the broker's authority to carry over his clients’ bargains, see pp. 222,’ 
223, ante. . ^ ^ 

(o) A party carrying over securities himself is said to “ take in ” the 
securities ; as to* taking in, when done by a broker bimself for his client, 
see p. 221, ante. 

ip) Bongiovanni v. SocUti 04n6rale, supra; Bentinch v. London Joint 
Stock Bank, [1893] 2 Ch. 120, ^yer North, J., at p. 141 ; Ponsolle v. 
Webber, [1908] 1 Ch. 254. < 

(q) Bongiovanni v. SocUU OSnhale, supra. 

(r) Langton v. Waite (1868), L. R. 6 Eq. 166; reversed upon other 
grounds (1869), 4 Ch. App. 402. 

(<) Bentinck v. London Joint Stock Bank, supra. Though this method of 
postponing the time when the client must make payment for securities pur- 
chased is sometimes spoken of as carrying over with a bank, the position 
of the bank in such a case is that of pledgee or mortgagee, as the case may 
be, and not that of a taker-in of securities. 

(t) See p. 217, ante. 
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Stock Exchange. 


Sect. 3. 

Continua- 

tion. 


Deposit of 
securities. 


Return of 
securities. 


Default of 
borrower. 


Mortgage 
and pledge 
(^stipguished. 


charged to the brokers by the bank. Such a contango may be 
recovered by the broker from a client who was aware of th^ 
custom (a). 

Sect. 4. — Stock Exchange Loans, 

470. Stock Exchange loans are loans at interest made by one 
member to another against a deposit of securities repayable on the 
next ensuing account day. The loan may be continued from 
account to account, the amount of the loan being adjusted each 

•account day by repayment of a part if the market price of the 
securities has fallen, or a further advance corresponding to any 

rise in the price (h), 

* 

471. "Where the securities deposited are negotiable, the lender 
loses his rights against the securities as pledgee by returning 
them to the borrower against a cheque which is subsequently 
dishonoured (c). 

472. The rule of the London Stock Exchange (d) which provides 
that in the event of the defaujt of a borrower the lender shall realise 
his securities within three clear days, unless his creditors consent fo 
a longer delay, or shall take them at a price to be fixed by the 
officials of the Stock Exchange, is a rule regulating the relations of 
members inter se, and has no effect upon the principal who stands 
behind (e). 

If a defaulter becomes bankrupt the amount due from him 
on a Stock Exchange loan, arrived at as prescribed by the rules, is 
a debt provable in bankruptcy (/). 

Sect. 5. — Security. 

Sub-Sect. 1. — DUiindim hetween Mortgage and Pledge. 

473. The distinction between a mortgage and a pledge is that, 
whilst in the case of a pledge only a special property passes to the 


(fl) Sachs V. Spielmann (1889), 5 T. L. R. 487. Contango is in effect a 
charge for interest on tlie purchase price made in respect of the postpone- 
ment of j)ayment. As to the extent to \\hjch a client is bound by Stock 
Exchange dustom, see p. 226, ante. 

(b) He Morgan, Ex parte Phillips, Ex parte Marnham (1860), 2 De G. F. 
&t J. 634, C. A* The custom of the London Stock Exchange stated in 
this caw that if the loan is not paid on account day the lender may either 
keep‘t#i€ 5 «wujcitie 8 or sell them and recover in either case the deficiency 
jrom the bbrro^njr, is no longer followed. If the borrower does not repay 
the loah when- due he is declared a defaulter and the securities are dealt 
with according to the rules applicable to default; see Ponsolle v. Webber, 
[1008] 1 Ch. ^4; pp. 266 ct seq., post. 

' (c) Lhgds Bank, Ltd. v. Swiss Bavkverein, Union of London and 
Smiths Bank v. 8a7n€ (1913), 29 T. L. R. 219, C. A., questioning Burra 
V. kveardo tl886), Cab. &‘E1. 478. The practice stated in the latter case 
ntVeturfiing securities on account day without payment is obsolete. As 
to pledges generally, see title Pawns and Pledges, Vol. XXII., 
pp. 233 et sea. 

(d) Stock Exchange Rules, 1911, r. 172. 

(e) Ponsolle v. Webber, supra. 

if) Be Morgan, Ex parte Phillips, Ex paiie Marnham, supra. 
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pletlgee entitling him to the custody till the condition is performed 
Mid, on performance of the condition, the whole property vests in 
the pledgor, a mortgage is an immediate conveyance and gives to 
tlie mortgagee a title, legal or equitable as the case may be, subject 
only to the power to redeem which is left in the mortgagor (g). 

A mortgage is created by contract independently of possession, 
but a pledge is incomplete without delivery, actual or constructive, 
}f the thing pledged (/<). 

Securities mortgaged or pledged with a broker to secure the 
imount due or to become due to him from his client are spoken of 
18 “ cover ” (i). 

474. A deposit of share certificates to secure a debt, or as cover, 
whether accompanied (h) or unaccompanied (1) by a transfer in blank 
IS to the name of the transferee, amounts to an equitable mortgage 
ind not a pledge (m) ; a fortiori where the legal estate in the shares 
LB transferred to the lender the transaction is a mortgage (/i). 

A security given by the deposit of bearer securities has on the 
}ther hand been treated as a pledge (o). ^ 

4?5. A mortgagee or pledgee has, by implication of law, the right 
bo submortgage or to repledge the securities to the extent of his 
ewn interest therein without an express agreement to that effect(p). 


(g) Ityall v. Bowles 1 Ves. Sen. .348, per Burnet, J., atp. 359; see 

also titles Mortgage, Vol. XXL, p. 73 ; Pawns and Pledges, Vol. XXII., 
p. 235. 

[ h ] 3far<m V. (1802), 11 C. B. (N. s.) 730; see title Pawns and 
Pledges, Vol. XXIL, p. 235. For a form of document accompanying 
deposit of securities, sec Encyclopeedia of Forms and Precedents, Vol. XIV., 

p. 202. 

{i) Stubbs V. Slater, [1910] 1 Ch. 632, C. A., per Cozens-IIardt, M.R.,at 
p. 638. 

(k) Ibid. ; London and Midland Bank v. Mitchell, [1899] 2 Ch. 161 ; 
France v. Clark (1884), 26 Ch. D. 257, C. A., per Lord Selborne, L.C., at 
p. 262 ; compare Deverges v. Sandeman, Cla)k & Co., [1902] 1 Ch. 579, C. A. 
For form of memorandum of deposit of share certificates, seeEncyclopsedia 
of Forms and Precedents, Vol. .^flV., p. 201. 

(Z) Ilarrold v. Plenty, [1901] 2 Ch. 314 ; Be Davies, Ex paiie 3/o«s(1849), 
3 ])e G. & Sm. 699 ; Be Shelley, Ex parte Stewart (1864), 4 D6 G. J. & §m. 
643 ; Be Harrison and Ingram, Ex parte Whinney, [1905] W. N. l*^3.*; 

(m) In some cases in which the distinction between a mortgage and a 
pledge was not material to the decision the word “ pledge ” been vmd 
as applicable to a security by deposit of certificates of shares ; see Halliday 
V. Holqaie (1868), L. R. 3 Exch. 299, Ex. Ch. ; Be Tahiti Cotton Co., Ex 
parte Sargent (1874), L. R. 17 Eq. 273, where Jessel, M.R., hlso uses the 
word mortgagee’* for the same transaction ; Colonial Bank v.'^Qidy and 
Williams, London Chartered Bank of Amtraliay. Cady and Williams {IS90), 
16 Apm Cas. 267 ; and title Companies, Vol. V., p. 197. 

(n) Deverges v. Sandeman, Clark Co., supra ; General Credit nitd 

Discoanf Co. V. GZeogf (1883), 22 Ch. D. 649. , , 

(o) Oorgier v. MteviUe (1824), 3 B. & C. 45 ; Donald v. Suckling (1866), 
L. R. 1 Q. B. 686 ; Carter v. Wake (1877), 4 Ch. D. 605, doubted in Hasrrold 
V. Plenty, supra, per Cozens-Hardy, J., at p. 316, and in Sadler v. Worley, 
[1894] 2 Ch. 170, per Kekewich, J., at p. 175 ; see also Stubbs v. Slater, 
supra. 

ip) Donald v. Suckling, supra , Be Tahiti Cotton Co., Ex parte Sargent, 
supra; France v. Clark, supra; Mocatta v. Bell (1867), 24 Beav. 686; 
see also Story on Bailments, 9th ed., e. 328; and titles Mortgage, 
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Stock Exchanok. 


8eot. 6. 
Seoidty. 


Where time 
fixed fd 
repayment. 


Where no 
time fixed. 


^ Notice. 


But any attempt to submortgage or to repledge beyond that extent 
is* apart from the case of negotiable securities, taken bond fide and 
for value ((/), and from cases where the submortgagee or subpledgee 
has otherwise acquired a good legal title (r), inoperative, and the 
original mortgagor or pledgor can recover them from the submort- 
gagee or subpledgee upon payment of the amount due from him 
upon them («). 

Suu-Sect. 2. — Rer.mlm of Lender. 

476. Both pledge and mortgage of securities imply a contract 
that they shall be made eifectual to discharge the debt if not paid 
When due, and, consequently, if there is a time fixed for repayment, 
and the debt is not then paid, the mortgagee or pledgee of securities 
may at once sell them without express power to sell and without 
bringing an action for foreclosure (0« 

477. If no time is fixed for repayment, the debt is payable upon 
demand, and a demand must be made and reasonable notice given 
before the lender may sell (a). 

The notice must be in all respects reasonable, regard loping 
had to the circumstances of the case. It is desirable that it should 
fix a day for payment and also convey to the mind of the borrower 
that, if he fails to avail himself of the opportunity given to redeem, 
the lender will be in a position to enforce his rights (6), but it is not 
necessary that the notice should state that the lender will sell (c). 

In the case of a mortgage the fact that the mortgagee, in 
giving notice, makes a mistake in the amount due and demands 
too much is not a ground for invalidating the exercise of his power 
of sale, and apparently the same principle a 2 :)plies to a notice from 
a pledgee to a pledgor (d). 

Vol. XXL, pp, 82, 132, 1G9, el sen. ; Pawns and Pledges, Vol. XXII., 
p. 244. 

(g) London Joint Stock Bank v. Nhnmons, [1892] A. C. 201. 

(r) See pp. 235, 236, post. 

{8) Donald y. Sucklmg (1866), L. R. 1 Q.B.585; France v. Clark (1884), 
26 Ch. D. 257, C. A. ; Sheffield {Earl) v. London Joint Stock Bank (1888), 
13 App. Cas. 333; compare Be Burge, Woodall <& Co., Ex paHe Skyrme, 
[1912] 1 K. B. 393. 

(<) Wilson y. Looker (1714), 5 Bro. Pari. Cas. 193; Lockwood y. Ewer 
(1742), 2 Atk. 303 ; Be Moiritt, Ex ]}arte Official Beceiver {ISSQ), 18 Q. B. D. 
222, C. A., per Cotton, L.J., at p. 232 ; Deverges v. Sandeman, Clark <b 
Co., [1902] 1 Ch. 579, C. A., per Stirling, L.J., at p. 692; see titles Mort- 
gage, Vol. XXL, pp. 246, 247 ; Pawns and Pledges, Vol. XXII., p. 243. 

(а) Be Morritt, Ex parte Official Beceiver, supra ; Deverges y. Sandeman, 
Clark Co., supra ; see titles Mortgage, Vol. XXL, p. 247 ; Pawns and 
Pledges, Vol. XXII., p. 244. 

(б) Deverges v. Sandeman, Clank & Co., supra, per Stirling, L.J., at 
p. 693. 

(o) Ihid., per Cozens-Hardy, L.J., at pp. 696, 697, where it is stated 
that, in the case of Slock Exchange securities, a fortnight or at most a 
month is sufficient length of notice ; see also title Mortgage, Vol. XXL, 
p. 247, note (i). 

{d) Stubbs V. Slater, [1910] 1 Ch. 632, C. A. (where it is pointed out that 
the headnote to Pigot y. Cubley (1864), 16 C. B. (n. s.) 701, in so far as it 
states that a notice that the pledgee wiU seU unless an excessive sum bo 
paid immediately is not such a notice as will justify the sale of a pledge, 
IS not borne out by the judgments). 
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478. The mortgagor or pledgor may redeem at any time before 
the actual sale (e). Ou redemption the mortgagee or pledgee must 
return the identical securities pledged, if capable of identification, 
or, if he has sold them during the currency of the loan, must account 
to the mortgagor or pledgor for the proceeds of such sale (/). 

479. A mortgagee or pledgee who exercises his power of sale 
must account to his mortgagor or pledgor for any surplus realised 
by him over and above the debt, interest and necessary expenses of 
realisation (^). 

480. Where securities have been assigned or deposited to secure 
a debt or as cover in circumstances which constitute a mortgage of 
them, either legal (h) or equitable (i), a decree of foreclosure may be 
obtained. Where, however, the transaction amounts to no more 
than a pledge, foreclosure cannot be obtained and the only remedy 
of the pledgee is by sale (Ic), 


Suh-Sect. 3. — PriorUiea. 

• • • 

461. A legal title acquired in perfection of an equitable title 
obtained without notice of prior equities will oust those equities, 
even though its holder acquired the legal title with notice of the 
prior equities (/). If, however, an equitable title is acquired with 


(e) Be MorritU Ex parle Officud Beceiver (1886), 18 Q. B. D. 222, C. A. ; 
Beverges v. Sandeman, Clark tt? Oo., [1902] 1 Ch. 679, C. A. ; compare titles 
Mortgage, Vol. XXL, pp. 138, 139 ; Pawns and Pledges, Vol. XXII., 
pp. 241, 242, 244. 

if) Langton v. Waite (1808), L. R. 6 Eq. 165, following Ex parte Dennison 
(1797), 3 Ves. 552. In Langton v. Waite, supra (reversed on appeal upon 
a question of fact (1869), 4 Oh. App. 402), a suggested custom of the 
London Stock Exchange entitling the mortgagee or pledgee to deal with 
the securities the subject of the mortgage or pledge was disproved by 
evidence of members of the Loudon Stock Exchange. 

ig) Wilson v. Tooker (1714), 5 Bro. Pari. Cas. 193 ; Harrison v. Bart 
(1726), 2 Eq. Cas. Abr. 6 ; see Story on Bailments, 9th ed., s. 343; and 
compare title Mortgage, Vol. XXL, pp. 260, 261. Apparently, however, 
he is not bound to watch the .market so as to sell at the highest price 
{Be 3IcMurdo, Penfield v. MoMurdo, [1902] 2 Ch. 684, C. A.). 

{h) General Credit and Discount Co. v. Qlegq (1883), 22 Ch. D. 549. 

(i) London and Midland Bank v. Mitchell, [1899] 2 Ch. 161 ; Harrold 
V. Plenty, [1901] 2 Ch. 314; see, further, title Companies, Vol. V., p. 197, 
note (d). 

{k) Carter v. Wake (1877), 4 Ch. D. 605; Hamilton v. Young (1881), 
7 L. R. Ir. 289 ; Oilligan and Nugent v. National Bank, [1901] 2 1. R. 
613. The authority of these cases in the English courts, in so far as they 
decide that bearer securities form the subject of pledge and not of mort- 
gage, must be considered as doubtful in view of the comments in Sadler v. 
Worley, [1894] 2 Ch. 170, per Kekewich, J., at p. 176 ; Harrold v. 
Plenty, supra, per Cozens-Hardy, J., at p. 316 ; see also Stubbs v. Slater, 
[1910] 1 Ck. 632, C. A. . , , 

(I) Dodds V. Hills (1865), 2 Hem. & M. 424 ; Qolehom v. Alcock (1829), 
2 Sim. 652 ; Blackwood v. London Chartered Bank of Australia (1874), L. R. 
5 P. C. 92. As to what constitutes a legal title to securities in this 
connexion, see SociStS 06n4rale de Pans v. Walker (1886), 11 App. Cas. 
20, per Lord Selborne, at pp. 28, 29, and per Lord Blackburn, at p. 41 ; 
Boots V. Williamson (1888), 38 Ch. D. 486, per Stirling, J., at p. 498 ; 
Moore v. North WesUm Bank, [1891] 2 Ch. 699 ; Ireland v. HaH, [1902] 1 
Ch. 622 ; Peat v. Clayton, [1906] 1 Ch. 669 ; see, generally, title Equity, 
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notice of prior equities, the subsequent getting in of the legal 
title does not assist the holder and he takes subject to the prior 
equities (m). Notice of prior equities is imputed where the circum- 
st inces are such as to make it reasonable that inquiry should be 
made as to the title of the person proposing to deal with the securi- 
ties (?i); thus, a person receiving from another, who is not the 
registered owner of the securities, a certificate accompanied by a 
transfer signed in blank by the registered owner is affected with 
notice of a possible infirmity in the title of him from whom he 
receives them (o). On the other hand, knowledge merely of the fact 
tjiat the person proposing to deal with the securities is a broker (p), 
or that the persons so proposing are joint owners thereof (q), is not 
sufficient to raise an imputation of notice of an infirmity in the title. 

482 . Equitable titles to shares in companies registered under the 
Companies Act8(r) rank in order of date(«). 

The principle of equity that a notice of charge given by a 
second equitable mortgagee enables him to take precedence over 
a first equitable mortgagee (t) is inapplicable to the case of shares 
in a registered company, and a holder of an equitable title to such 
shares can get no advantage over holders of prior equities by giving 
notice to the company (a). 

Such a notice is not, however, inoperative for all purposes, and 
the receipt of notice by a company of a charge upon some of its 
shares will prevent the company ^om availing itself as against those 
shares of any lien under its articles of association for a debt 
to the company incurred subsequently to its receipt of the notice (r). 

Sub-Sect. 4 . — Blank Transfers, 

483 . The most common method of rendering registered securities 
available as cover, or as security for a debt, is by depositing with 


Vol. XIII., pp. 82 et seq. ; and compare title Moiitgage, Vol. XXI., 
p. 328. 

(m) Sheffield {Earl) v, Lo-ndon Joint Slock Bank (1888), 13 App. Cas. 333. 

(n) Ibid. 

(o) France v. Clark (1884), 20 Cli. I). 2o7, C. A. , Fox v. Marlin (1895), 
04 \j. J. (CH.) 473 ; IJutchUon v. Colorado United Mining Co. and Uamill 
(1886), 3 T. L. li. 265, (J. A. 

ip) London Joint Stock Bank v. Simmons, [1892] A. C. 201. 

Iq) Kaemena v. Central Bank of London (1888), 4 T. L. E. 657. 

(r) See title Companies, Vol. V., pp. 1 et seq. 

(«) SoeUU Ginirale de Paris v. Walker (1885), 11 App. Cas. 20. 

{t) Dearie v. Hall (1828), 3 Russ. 1 ; see also title Companies, Vol. V., 
pp. 197, 198. 

(a) SocUU Q^nSrale de Paris v. Walker, supra; see titles Companies, 
Vol. V., p. 197; Mortgage, Vol. XXL, p. 340. 

{v) Bradford Banking Co. v. Briggs (1886), 12 App. Cas. 29, applying the 
principle of Hopkinson v. Bolt (1861), 9 H. L. Cas. 514; see titles Com- 
panies, Vol. V., p. 198 ; Mortgage, Vol. XXL, p. 340, note (p). The 
dictum of Lord Selborne, in SocUU QMrale de Paris v. Walker, supra, 
at p. 30, to the effect that the proper construction of the Companies Act, 
1862 (25 & 26 Viet. o. 89), s. 30, renders such a notice absolutely inopera- 
tive to affect the company with any trust, is not part of the decision 
and is not the law {Bradford Banking Co. v. Briggs, supra, per Lord 
Halsburt, L.C., at p. 31). 
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the lender the certificate relating to the same accompanied by a sbot.s. 
transfer specifying the securities and executed by the registered Se curit y, 
holder, but in 'blanh as to the date and the name of the transferee. 

Such a transaction constitutes an equitable mortgage (a). 


484. If the registered holder of securities gives a blank form Authority 
of transfer, together with the certificates for the shares, to_ a ^ank ^ 
creditor by way of security, he thereby confers upon him authority transfer, 
to complete his security by filling up the transfer and obtaining , 

registration (b). . , , , . , , 

A registered holder of shares who gives a blank transfer also 
comes under an implied obligation to do nothing to impede or 
prevent the registration of anyone whose name is properly inserted 
in the blank transfer as transferee, and is liable to an action for 
damages at the suit of the transferee if he acts in breach of this 

obligation (c). , , ..... ... 

In the case of transfers indorsed upon the certificates of A.iiencan 

American companies which, when signed in blank by the regis- 
tered holder, customarily pass from hand to hand by delivery, each 
prier holder confers upon the bond fide holder for the time being an 
Lthority to fill in the name of the transferee, and is estopped to 
this extent, and to this extent only, from denying the title of the 
holder (d). 


485. Where the constitution of the company requires transfers Transfers by 
to be by deed, a transfer executed in blank and not redelivered by deed- 
the transferor after completion is ineffectual to pass the l^egal 
estate («h even though it has been acted on by the company and the 
transferee registered in the company s books (/). 

Redelivery by an agent of the transferor is not effectual unless 
the agent be authorised by deed (y). , , ■. 

Though a blank transfer is inoperative as a transfer, the deposit 
of a blank transfer accompanied by a certificate may nevertheless 


(a) atubbs V. SlaUr, [1910] 1 Ch. 632, C. A. ; London ar^ mdUndBmk 
V. MitcheU, [1899] 2 Cli. 161 ; i'mnce v. Chirk (1884), 26 Ch. D. 26^0. A. , 
see titles Bankeus and Banking, Vol. I., p. 636 ; CoMrANiES, Vol. V., 

^Frames’ l^^Clark, supra; Re Kimberley North Block Diamond Mmi^ 
Co., Ex parte Werhner (1888), 58 L. T. 305 ; see tit.o Companies, Vol. \ ., 
pp, 191, 192. ^ ^ 

(o) Hoover v. HeHs, [1906] 1 Ch. 649, C. A. „ , 

id) Colltial Bank v. Uepworth (1887), 36 «i. D. 36 ; Colomal Bank v 
Cady and Williams, London Chartered Bank of Australia 
WiUiams (1890), 15 App. Cas. 267, per Lord Hersciiell, at p. 286 ; Hone 

V. Boyle (1891), L. R. Ir. 27 Ch. 137, C. A. /lomx n T 

(e) Tayler v. Oreat Indian Peninsula Rail. Co. (18t)9), 4 De G. . » 

C. A.; SociiU OSnMe de Paris v. Walker (1885), 11 ^ 

Ncmniy v. Morgan (1887), 37 Ch. D. 346, C. A, ; Roots y. 

(1888), 38 Ch. D. 486 ; Moore v. North Western hank, [1891] 2 Ch. 699 

see title Companies, Vol. V., p. 190. r,onon o nv. krk r \ 

if) PoweU V. London and Provincial Ranfc, [1893] 2 Ch. » , . ‘ ^ * 
compare Re Barned's Banking Co., Ex paiie Contract Oorpoia i ( )» 

^ ?o) V. M'Monne (1840), 6 M. & W. 200 ; Powell v. London 

a/nd Provincial Bank, supra. 
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be evidence that the deposit of the certificate was intended to be as 
a security (/i). 

486. Where a registered owner has given a blank transfer and a 
certificate to another and has authorised him to deal with the shares 
as his agent, the case falls within the principles governing the 
cases of authority given by a principal to an agent (i). The 
owner, therefore, comes under a duty to those persons whom he 
intends to act upon such authority to give them notice of any limit 
that he places on the apparent authority of the agent, and, in the 
absence of notice of any limitation, is bound by any disposition 
of the property made by the agent within the limits of his apparent 
authority (J). 

If, however, the person to whom a blank transfer is given 
fraudulently fills in, as the property to be transferred, shares which 
the signatory of the blank transfer has not authorised him to deal 
with at all, the document is a forgery and i)asses no title to a 
purchaser (A). 

SuB-St^:T. 6. — Broker's Lien. 

487. A broker has a general lien upon all securities of his client 
which are in his possession, including securities deposited to secure 
a specific loan, unless the securities are deposited in pursuance of a 
special contract which is inconsistent with the general lien (/). 

The fact that the securities in the broker’s hands are the property 
of persons other than the client who deposited them does not 
prevent the broker’s lien attaching to them provided that the 
broker did not know that they did not belong to his client and was 
not put upon inquiry as to his client’s title by the circumstances of 
the case (m). 

Sect. 6. — CovipletioiK 
Sub-Sect. 1. — Time for Compklion. 

488. The time for completion of bargains upon a Stock 
Exchange is, in the absence of special agreement, fixed by the rules 
of that institution (a). 


{h) Colonial Bank v. Whinney (1886), 11 App. Cas. 426, per Lord Black- 
burn, at p. 433. 

(i) See title Agency, Vol. I., p. 205. 

(j) Perry Uerricic v. Aitwood (1857), 2 De G. & J. 21 ; Brocklcsby v. 
Temperance Building Society, [1895] A. C. 173 ; Eimmcr v. Webster, 
[1902] 2 Ch. 163; Hooper v. Herts, [1906] 1 Ch. 549, C. A.; Fry v. 
Smellie, [1912] 3 K. B. 282, C. A. Where an agent with authority to pledge 
Fclls the property the true owner will, apparently, in a proper case, be 
allowed by equity to redeem it [Fry v. Smellie, supra, per Harwell, L.J., 
at p. 296). 

(k) Swan v. North British Australasian Co, (1863), 2 H. & C. 175, 
Ex. Ch. ; see also Forgfery Act, 1913 (3 & 4 Geo. 5, c. 27), s. 1. As to 
estoppel by negligence, see title Estoppel, Vol. XIII., pp. 398 et sea. 

{1) Jones V. Peppercorne (1858), John. 430; Re London and Globe 
Finance Corporation, [1902] 2 Ch. 416, approved in Hope {John D.) & Co. 
V. Glendinning, [1911] A. C. 419. As to general lien, see also title Lien, 
Vol. XIX., pp. 7 et seq. 

{m) Jones v. Peppercorne, supra. 

(n) Union Corporation v. Charrington (1902), 8 Com. Cas. 99; see 
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489 . Time is of the essence of a contract for the purchase and 6 . 
sale of stocks and shares, and, if completion does not take place CompMoa 
within the proper time, the purchaser may refuse to accept (o). 

The same principle applies where the time originally fixed has been the contract, 
altered by agreement, the extended time being substituted for the 
original time (p). Similarly, in the case of a contract to be com- 
pleted on the coming out (q) of certificates in a new company, if 
the coming out is unreasonably delayed, the purchaser may rescind 
the contract (r). 

490 . In the case of a contract for special settlement, there is no Specisj 
implied term that the special settlement shall take place within » 
reasonable time, and the contract must be performed whenever a 
special settlement takes place («). 

The fact that a special settlement has been obtained by fraud does 
not affect bargains between persons not parties to the fraud, even 
though persons interested in obtaining the special settlement were 
members of the committee who granted it (t). 

4^1. Where it has been agreed betwdbn a seller and purchaser Carrying 
of shares that the seller shall carry over the shares from account 
to account for an indefinite time, and the seller dies during the 
currency of that arrangement, the time for completion of the con- 
tract of purchase and sale is on the account day next following the 
death of the seller (a). 

Sub-Sect. 2. — Release of Intermediaries. 

492 . The seller of securities transferable by deed, otherwise Uightto 
than by mere delivery (a), has ten days from ticket day (6) in which ® 
to make delivery (c), during which time it is open to him to inquire transTeree, 


Stock Exchange Rules, 1911, r. 91, under which, except for bargains made 
after the account has begun, all bargains in securities m respect of which a 
special settlement has already taken place, are for the current account, and 
all bargains in securities for which no special settlement has yet been 
fixed are for special settlement. As to special settlements, see p. 216, 
ante. , 

(o) Doloret v. Rothschild (1824), 1 Sim. & St. 690; Fletcher y. Marshall 
(1846), 16 M. & W. 755 ; Union Corporation v. Gharrington {1902) ^ 8 Com. 
Cas. 99; Benjamin v. Barnett (1903), 8 Com. Cas. 244; Re Schwahacher, 
Stern y. Schwahacher, Koritschonef s Claim {lOOB), 98 L. T. 127. As to the 
time for performance of contracts generally, see title Contract, Vol; VII., 
pp. 412 et seq. 

ip) Barclay y. Messenger (1874), 43 L. J. (cn.) 449. 

(q) Huntf Cox & Go. v. Chamberlain (1895), 12 T. L. R. 74. 

(r) Ooldmann v. Kann (1907), 23 T. L. R. 287. 

(8) Consolidated Goldfields of South Africa v. Spiegel cC Co. (1909), 14 
Com. Cas. 61, distinguishing and doubting Ooldmann y. Kann^ supra. It 
is submitted that it is not possible to distinguish these two cases in 
principle. 

{t) Re Ward, Ex parte Ward (1882), 20 Ch, B. 35’6, C. A. 

(u) Re Schwahacher, Stern y. Schwdbacher, Koritschoner's Claim, supra. 
As to carrying over, see pp. 216, 231, ante. 

(a) As to mode of transfer, see, generally, title Companies, Vol. V., 

K p.lSdetseq. 

^(6) As to ticket day, see p. 217, ante. 

(c) Sheppard y. Murphy (1868), 16 W. R. 048. As to tl^ purchasing 
jobber’s contract with the seller, see p. 225, ante. 
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Sect. 6. into the responsibility of the person whose name is passed to him 
Completion, as the transferee ((f). 

— In the case of an ordinary sale to a jobber, if the name passed 
is accepted without objection (e), and the seller executes a transfer 
of the securities and receives payment of the price thereof, he cannot 
afterwards object to the transferee on the score of his pecuniary 
responsibility, and the jobber is released from liability though the 
transferee does not get registered (/), and though the name be that 
of a man of straw who is unable to indemnify the seller in respect 
of calls on the shares (g). On the other hand, whore the name 
passed is that of a person who has not agreed to become the pur- 
chaser of the shares (/i), or that of a foreigner resident abroad (i), 
or that of a person incapable of contracting (j), the jobber remains 
liable. 

Repstrafion 493. Where there is superadded to the ordinary contract an 
guaranteed, express provision that registration is guaranteed (A:), the jobl)er is 
not released from his liability until he procures some purchaser to 
become the registered holder, though he may have passed the name 
of a person who is liable to him as purchaser (/). The jobbf^r in 
such a case is entitled to an indemnity over against the purchaser 
from himself, since, by his default in obtaining registration, such 
purchaser has rendered the jobber liable to his own seller {in). 

Waiver of 494. There is no obligation upon the seller to inquire into tha 
inquiry. capacity and willingness to contract of the person whose name is 
passed to him as purchaser, and the seller, if content to waive 
inquiry as to his responsibility, is entitled to assume the capacity of 
the purchaser, and that he has authorised his broker to contract for 
him 

id) NickalU v. il/eiry (1875), L. R. 7 H. L. 630. 

(e) If any such objection is made, the parties, in default of agreement, 
may, by virtue of the practice of the Stock Exchange, appeal to the 
committee of that body, wliich has power, if it thinks the objection good, to 
order the jobber to give a better name ; see Maxted v. Faine (1869), L. R. 4 
Exch, 203 ; affirmed (1871), L. R. 6 Exch. 133, Ex: Ch. ; MckalU v. Merry, 
supra. As to tickets and the passing of names, see p. 217, ante. 

if) Orissell v. Bruiowe (1868), L. R. 4 C. P. 36; Coles v. Bristowe 
(1868), 4 Ch. App. 3. 

{g) Maxted v. Paine, supra. As to liability to indemnify against colls, 
see title Companies, Vol. V., pp. 162, 195, 196, 488. 

(h) Maxted v. Faine (1869), L. R, 4 Exch. 81 ; Maxsted v. Morris (1869), 
21 L. T. 635. 

(i) Allen y. Graves (1870), L. R. 6 Q. B. 478 (where it was held that a 
foreigner resident abroad was not ^ person to whom no reasonable objec- 
tion could be taken). 

(;) Nickalls v. Merry, swpra (where the name passed was that of an 
infant) ; see also Nickalls v. Baton (1870), 23 L. T. 689 ; DeniY. Nickalls 
(1874), 30 L. T. 644, Ex. Ch. In Nickalls y'. Merry, supra, the case of a 
married woman is given as an instance of a name the acceptance of which 
would not release the Jobber ; but gucere whether this would be so since 
the Mhrried Women’s Property Act, 1893 (66 & 67 Viet. c. 63); see title 
Husband and Wife, Vol. Xvl., p. 411. 

{k) As is done sometimes where there is an uncalled liability upon shares 
which the vendor washes to escape. As to registration, see pp. 248, 249, post, 

(2) Cruse v. Faine (1869), 4 Ch. App. 441. 

(m) Faine v. Hutchi/nson (1868), 3 Ch. App. 388. 

(n) Nickalls v. Merry, supra, per Lord Cairns, L.C., at p. 641 . 
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496. A broker who issues a ticket professes to ke the agent of 
the person who is named on the ticket as purchaser, and represents 
that he has authority to bind him, that such purchaser is a person 
capable of accepting the shares, and that he, the broker, has 
authority to accept the transfer on his account so as to bind him. 
If any of these representations is untrue, the broker, whether he 
has acted fraudulently or hot, is liable to make good the representa- 
tion to any person to whom the ticket passes in the ordinary course 
of business, if such person alters his position and incurs any 
pecuniary loss from trusting in the truth of the representation (o). 

496. Where a purchasing client has instructed his broker tfl 
pass a name which is not that of a person able and willing to 
contract, and the broker has, in consequence, come under a liability 
to indemnify the seller, the broker is entitled to an indemnity over 
against his client (p). 

497. A person who has instructed a broker to buy and then 
instructs him, instead of passing his own, name as transferee, to pass 
the flame of a third person able and willing to contract, ceases to be 
liable when the seller accepts the name of the third person and 
transfers to him (g). Where, however, the name passed is that of 
a mere nominee of the real purchaser, the real purchaser can be 
compelled to indemnify the seller (?*). 


(o) Merry v. Nicicalls (1872), 7 Ch. App. 733, per Mellisii, L.J., at 
p. 766 (affirmed, sub nom. Nickalls v. Merry (1876), 7 H. L. Cas. 630, where, 
however, this point was not dealt with). This is in accordance with the 
practice of the Stock Exchange, under wliich a broker who passes the name 
of a person incapable of contracting, or wlio has not authorised the broker 
to purchase for him, is compelled to indemnify any member who sufiters 
loss through the passing of such a ticket ; see the evidence given in Merry 
V. Nickalls, supra; Feppercome v. Clench (1872), 26 L. T. 666. The 
same is the case where one broker acts for both buyer and seller {Queens- 
land Investment and Land Co., Ltd. v. (yConnell and Palmer (1896), 12 
T. L. R. 602). As to warranty of authority, see, generally, title Agency, 
Vol. I., pp. 222 et seg, 

ip) Peppercorne v. Clench, supra ; compare title Agency, Vol. I., 
pp. 196, 197. 

{q) Torrington v. Lowe (1868), L. R. 4 C. P. 26; Maxted v. Paine 
(1871), L. R. 6 Exch. 133, Ex. Ch., where Blackburn, J., at p. 167, 
dissented from Torrington v. Lowe, supra, without overruling it, on the 
ground that the principal of a broker who issues a ticket impliedly 
contracts with the seller that he will keep him indemnified against all 
liabffity in respect of the shares sold, and that it is only the intermediate 
parties between the issuer of the ticket and the seUer who are released ; see 
the comments on this in Merry v. Nickalls (1872), 7 Ch. App. 733, 750, 
767, 768. It is submitted that there is no ground for implying such a 
contract as Blackburn, J., suggests in the case of the issuer of the ticket 
any more than in the case of the intermediate parties who pass it on. 

(f) Castellan v. Hobson (1870), L. R. 10 Eq. 47 ; Brown v. Black (1873), 
L. R. 16 Eq. 363 ; S'Ch. App. 939. A nominee, if called upon to p^ balls, 
is also entitled to indemnity from the beneficial owner {Hardoon v. BelUios, 
[19011 A. C. 118, P. C. ; James v. May (1873), L. Rf 6 H. L. 328); see 
title Companies, Vol. V., p. 150. In deciding whether a transferee is a 
nominee or not the relative positions of the parties and the amount of the 
consideration paid are elements to be taken into consideration (12e Mexican 
and South American Co., Hyam's Case (1869), 1 De G. F. & J. 76, C. A. ; 

H.L.— xxvn. R 


Sect. 6. 

Completion. 

Liability of 
broker. 


lademnity to 
broker. 


Substituted 

transferee. 



m 


Stock Exchange. 


Sect. 6. 
Co^ipletion. 

Poiition of 
seller. 


Prompt 
delivery 
essential. 
Delivery 
where no 
time fixed. 


498. When ^name is passed b;^ the purchaser and accepted by 
the seller and the seller has executed transfers and received the 
price, a novation takes place by which privity of contract is 
established between the transferor and the person whose name 
is passed, whether the latter has executed the transfer («) or 
not (t). The person who has allowed his name to be passed and 
has accepted transfers from the seller is liable to indemnify the 
seller against all liability in respect to the shares (a). The 
seller is also entitled as against him to a decree for specific 
performance (b), 

f Sub-Sect. S.—Belivmj, 

499. A prompt and proper delivery is essential, and if this is not 
obtained the purchaser may rescind the contract (c). 

Where no time is specified in the contract delivery must be 
made within a reasonable time; and, in considering what is a 
reasonable time, the court will, in the case of a contract on that Stock 
Exchange, look at the rules of the London Stock Exchange, which 
fix the times within which "delivery of securities of various natures 
must be made (d). 


"Re ’Electric Telegraph Co. of Ireland, Caee (1861), 3 Do G. F. &; J. 

297, C. A.; Re Bank of Hindustan, China and Japan, Ex parte Kintrea 
(1869), 6 Ch. App. 95). As regards companies within the Stannaries juris- 
diction, see also Stannaries Act, 1869 (32 & 33 Viet. c. 19), s. 35 ; title 
Companies, Vol. V., p. 665. 

(^) Maxted v. Paine (1871), L, K. 6 Exch. 132, Ex. Ch. ; Torrington v. 
Lowe (1868), L. R. 4 C. P. 26; Evans v. Wood (1867), L. R. 5 Eq. 9. 

{t) Wynm v. Price (1849), 3 De G. &: Sm. 310; Bowring v. Shepherd 
(1871), L. R. 6 Q. B. 309, Ex. Ch. ; Sheppard v. Murphy (1868), 16 W. R. 
948 ; Gfissell v. Bristowe (1868), L. R. 4 C. P. 36, 61, Ex. Ch. ; Davis v. 
Haycock (1869), L. R. 4 Exch. 373, per Kelly, C.B., and Pigott, B., at 
p, 383 ; Loving v. Davis (1886), 32 Ch. D. 626 ; Hawkins v. Maltby (1867), 
3 Ch. App. 188, per Lord Chelmsford, L.C., at p. 193; Musgrave and 
HarVs Case (1867), L. R. 5 Eq. 193 ; compare Coles v. Bristowe (1868), 4 
Ch. App. 3 ; Shaw v. Fisher (1856), 6 De G. M. & G. 696. 

(a) Wynne v. Price, supra ; Coles v. Bristowe, supra ; Loving v. Davis, 
supra; Evans v. Wood, supra; Hodgkinson v. Kelly (1868), L. R. 6 Eq. 
496; Castellan v. Hobson (1870), L. R. 10 Eq. 47 ; Paine y. Hutchinson 
(1868), 3 Ch. App. 388 ; Hawkins v. Maltby (1869), 4 Ch. App. 200 (on 
the ground that he becomes equitable owner) ; Shepherd v. Gillespie 
(1868), 3 Ch. App. 764 (on the ground of estoppel); (Mssell v. Bristowe, 
supra; Walker v. Bartlett (1856), 18 C. B. 846; Bowring y. Shepherd, 
supra (on the ground of an imphed contract at common law). 

(b) Wynne v. Price, supra; Sheppard y. Murj^y, supra; Shepherd v. 
Gillespie, supra ; Cruse v. Paine (1868), L. R. 6 Eq. 641 ; Musgrave and 
Harfs^Case, supra, per Malins, V.-C., at p. 202; Evans v. Wood, supra, 
per Lord Romillt, M.R., at p. 15; Orissell y, Bristowe, supra, per 
CoCKBURN, C.J., at p. 61. For cases as to specific performance of 
contracts for sale of shares, see, generally, p. 254, post ; as to specific 
performance generally„8ee title Specific Performance, pp. 1 et seq., ante, 

(c) Doloret v. Rothschild (1824). 1 Sim. & St. 690 ; Fletcher v. Marshall 
(1846), 15 M. & W. 766; Union Corporation y. Charrington (1902), 8 Com, 
Cas. 99; Benjamin v. Barnett {190Z), 8 Com. Cas. 244. As toother 
remedies for breach of contract, see p. 253, post. 

{d) Fletcher y. Marshall, ^upra ; Union Corporation y. Charrington, supra ; 
Benjamin v. Barnett, supra ; Sheppard y. Murphy, supra ; compare Re 
Schwabacher, Stern y. Schwabacher, Koritschonefs Claim (1908), 98 L. T. 
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The time for delivery does not depend upon circumstances 
which were not known to the purchaser at the time of making the 
contract, and, consequently, the seller is responsible for a delay in 
delivery occasioned by circumstances over which the seller has no 
control, but which were not disclosed by him to the purchaser (^). 

600. It being a well-known practice of the London Stock Exchange 
that shares to make up any particular quantity sold may be obtained 
from more than one ultimate seller (/), a purchaser is not entitled' 
to refuse delivery of a part of the shares purchased by hipi (ff). 

601. Where a call has been made upon shares which are 
deliverable before the call becomes payable, the deliverer may 
himself pay the call and claim the amount thereof from the issuer 
of the ticket (h), 

Sub-Sect. 4. — Payment, 

602. Differences on carrying over transactions are payable upon 
pay day of the account (i), as are the differences arising on the 
passing of tickets (/c). Hammer price differences {1) arising upon a 
default are payable on the day for which the contracts are entered 
into (?».), 

603. The price of registered securities is payable against delivery 
of the certificate and transfer (n). 

604. It is customary for a broker to deliver securities against the 
crossed cheque of another member of the London Stock Exchange, 
and it is no evidence of negligence on his part that he has done 
so without first inquiring whether the other member has assets 
sufficient to meet the cheque (o). 

Sub-Sect. 5. — Disposal of Proceeds of Sale, 

606. A broker who receives the price of securities sold must 
account for the price to the owner of the securities, or pay it to 
some agent authorised by him to receive payment on his behalf ; 
and a custom, if one were proved to exist, that a broker need only 


(c) De Waal v. Adhr (1886), 12 App. Cas. 141, P. C. 

(/) See p. 221, ante, 

\q) Benjamin v. Barnett (1903), 8 Com. Cas. 244. 

{%) Bayley v. Wilkins (1849), 7 C. B. 886; compare Allen v. Graves 
(1870), L. R. 6 Q. B. 478. 

(t) Davis & Go. v. Howard (1890), 24 Q. B. I). 691. As to pay day 
of the account, see p. 216, ante, 

(k) Be Woodd, Ex parte King (1900), 82 L. T. 504. As to passing of 
tickets, see p. 217, ante, 

{1) See p. 217, ante, 

(m) Be PlumhJy, Ex parte Grant (1880), 13 Ch.^ D. 667, 675, C. A. 
(evidence of official assignee). 

(w) Stray v. Bussell (1859), 1 E. ^ £. 888, per Lord Campbell, C.J., at 
p. 897 ; London Founders Association v. Ciarfce (1888), 20 Q. B. D. 576, C. A. 
Rule 121 of the Stock Exchange Rules, 1911, provides that a certificated 
transfer must also be paid for. ^ 

(o) Mocaita v. Bell (1857), 24 Bcav. 585; compare Bridges v. Garrett 
(1870), L. R. 6C. P. 451, Ex. Ch. 
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reco^se the person instructing him would be unreasonable and 
would not bind anyone who was ignorant of it (p). 

506. No authority, implied or ostensible, to receive payment is 
conferred upon an agent acting for a disclosed principal by the fact 
alone that he has been instructed to sell (q). Where, however, a 
stockbroker is entrusted with transfers containing receipts for the 
purchase-money, he has an implied authority to receive payment (r). 

607. Payment to an agent, to constitute a discharge against the 
principal, must be made in money, payment by cheque duly cashed 
being equivalent to payment in cash (s) ; it cannot be made by setting 
off a debt due from the agent ( t ), or by a bill which cannot be 
allocated to the specific transaction (a). If, however, the agent is 
authorised to keep part of the purchase-money, that part need not 
bo paid in cash, but may be set oil or otherwise dealt with (ft). 

608. A broker employed to sell securities, if he finds that the 
securities stand in the namp of any person other than the client 
instructing him (c), or jointly in the name of his client and'^ of 
someone else (d), is affected with notice that his client is not solely 
entitled to the securities, and he is bound to make inquiry of the 
other persons appearing to be interested before he deals with the 
proceeds as belonging solely to his client. 


Sub-Sect. G .^ Transfer . 

609. In Stock Exchange transactions the transfer is, in practice, 
prepared by the transferor (e). In transactions where no custom 


(p) Blackburn v. Mason (1893), 08 L. T. .510, C. A. ; Pearson v. Scott 
(1878), 9 Ch. D. 198 ; Crossley v. Mayniac, [1803] 1 Ch. 694. As to the 
effect of a custom, see also p. 226, ante. 

(fl) Baring v. Carrie (1818), 2 B. & Aid. 137 ; see, generally, title Agency, 
VoL I., p. 210. 

(r) Pearson v. ScoU, supra, per Fry, J., at p. 204 ; Magnus v. Queens- 
land National Bank (1888), 37 Ch. D. 406, C. A., per Cotton, L.J., at 
p. 474 ; compare Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), 8. 66, by which such authority is given to a solicitor: and see 
title Sale of Land, Vol. XXV., p. 439. 


(«) Crossley v. Jlfo^niac, [1893] 1 Ch. 694, per Romer, J., at p. 699. 

(t) Ibid. ; Sweeting v. Pearce (1869), 7 C. B. (n. s.) 449, per Byles, J., at 
p. 485; affirmed (1861), 9 C. B. (n. s.) 634, Ex. Ch. ; Pearson v. SeoU, 
supra ; Blackburn v. Mason, supra ; Anderson v. Sutherland, Craig v. 
Sutherland (1897), 2 Cora. Cas. 66 (where the jury negatived the existence 
of an alleged custom enabling a London broker to discharge himself of 
liability to a client of a country broker for whom he had acted by settling 
his own account with the country broker). As to set-ofl generally, see 
title Set-off and Counterclaim, Vol. XXV., pp. 484 et seq. 

(o) Pearson v. Scott, supra ; see also title Agency, Vol. I., p. 210. 

(ft) Barker T. Greenwood {mG),2Y. & C. (ex.) 414; Be Shanks, Ex paHe 
Swinbanks (1879), 11 Ch. D. 625, C. A ^ 

(c) Pearson v. Scott, supra. 

{d) Magnus v. Queensland National Bank (1888), 37 Ch. D. 466, C. A. 

(«) London Founders Association v. Clarke, supra. It would be im- 
practicable in Stock Exchange transactions 4or the transferee to prepare 
the transfer, as he does not know who w^T he the transferor, whereas the 
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applies it is the duty of the transferee to prepare and tender a sect. 6. 
transfer (/). » ComDletion. 

The transfer, in the case of a purchase on a Stock Exchange, price’tTbe 
contains the price payable by the ultimate purchaser {<7). Where the inserted, 
transaction has passed through intermediate purchasers, this price 
may differ from that to be received by the transferor, and a note to 
this effect is to be found upon most forms of transfer used by stock- 
brokers. Where this form of transfer is used, the transferor is 
bound by custom to execute the transfer notwithstanding the* 
difference in price (/i). 

Transfers of stock (i), shares, marketable securities (k), ayd Stamp, 
foreign or colonial stock certificates must bo stamped ad valorem as 
conveyances on sale ( 1 ). 

510 . In the case of inscribed stock the transfer is effected by the inscribed 
holder or his attorney (m) attending at the Bank of England (n) and 
there signing a transfer. 

If the Bank acts upon a forged power of attorney, or is otherwise Unauthorised 
induced to permit an unauthorised traMsfer of stock, the Bank must transfer. 
mSke good the loss to the true owner of the stock, provided that it is 
not through his negligence that the fraud has succeeded (0). 

A person who puts forward a forged power of attorney upon 


transferor, to whom the ticket issued by the transferee will have been 
passed, has all the necessary information. 

if) Stephens v. De Medina (1843), 4 Q. B. 422 ; Bowlby v. Bell (1846), 
3 0. B. 284 i Bordenave v. Gregory (1804), 5 East, 107. 

ig) This is the price which governs the stamp duty payable (Stamp 
Act, 1891 (64 & 55 Viet. c. 39), 8. 58 (4) ). For amount of duty, see Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 76; title Revenue, Vol.XXIV., 
Pi*. 728 et seq. 

[h) Case v. McClellan (1871), 25 L. T. 763 ; compare Mewhurn v. Eaton 
(1869), 20 L. T. 449. 

(i) Stock includes any share in any stocks or funds transferable at the 
Bank of England or at the Bank of Ireland, and India promissory notes, 
and any share in the stocks or funds of any foreign or colonial state or 
government, or in the capital stock or funded debt of any county council, 
corporation, company or society within the United Kingdom, or of any 
foreign or colonial corporation, company or society (Stamp Act, 1 89 1 ( 64 & 55 
Viet. c. 39), s. 122). Stock of the Bank of Ireland forms an exception ; see 
Bank of Ireland Act, 1821 (1 & 2 Geo. 4, c. 72); Probate Duty (Ireland) 
Act, 1816(66 Geo. 3, c. 66), Sched., title “Conveyance,” “Exemptions.” 

{k) For definition, see Stamp Act, 1891 (64 & 65 Viet. c. 39), ss. 82, 
122; and title Revenue, Vol. XXIV., p. 728, note (1). 

(G Stamp Act, 1891 (64 & 65 Viet. c. 39), ss. 54—59. The duty on 
stocks and marketable securities has not been doubled (Finance (1906—10) 
Act, 1910 (10 Edw. 7, c. 8), s. 73) ; see also title Revenue, Vol. XXIV., 
p. 733, note (c). 

(w) For form of power of attorney, see CrossUy v. MagniaCf [1893] 1 Ch. 
594. 

(«) British Government loans are also transferable at the Bank of 
Ireland. As to the transfer of Government stock, see title Revenue, 
Vol. XXIV., pp. 767, 758. 

( 0 ) Shman v. Bank of England (1846), 14 Sim. 475 ; Coles v. Bank of 
England (1839), 10 Ad. & El. 437 ; Bank of Ireland (Governor & Co,)v. 
Evans* Charities in Ireland (Trustees) (1866); 6 H. L. Cas. 389 ; Davis v. 
Bank of England (1824), 2 IJing. 393 ; Oliver v. Bank of England, [1902J 1 
Ch. 610, C. A. ; alfirmed, sub^jn. Starkey v. Bank of Engla/nd, [1903] A. C. 
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which the Bank acts must indemnify the Bank for any loss 
incurred by reason of having to replace on the books as the holder 
of stock the person whose name has been forged (])). A person 
who, in the case of a proposed transfer, identifies to the officials of 
the Bank as the holder of stock a person who is not the holder, must 
similarly indemnify the Bank (t/), but cannot get any indemnity from 
the person who introduced the forger to him(?’). 

511. Whether the documents of title to bearer representing 
foreign government loans will be treated by the courts of this 
country as negotiable instruments depends upon the custom of 
ikiglish merchants and the law of England (s). 

The rights of shareholders of a foreign corporation, as well as the 
effect of its stock certificates, are governed by the law of the country 
of domicil of the corporation (t), Indian and colonial loans are 
governed by the Acts of the legislatures which created them {it). 

In the case of most American companies the shares are 
transferable in the books of the company. In order, however, to 
make them transferable by delivery, certificates are issued indorsed 
with blank transfers, and wiih powers of attorney also in blank as 
to the name of the attorney. These, when the power of attorney is 
signed by the registered holder, pass from hand to hand by 
delivery (a). 

612. The shares and stock of a company to which the Companies 
Acts (h) apply are transferable as provided by the regulations of the 
company (c). These regulations may provide for the issue of share 
warrants to bearer for fully-paid stock or shares (d). 

613. To what extent documents of title to securities which pass 


ip) Starkey v. Bank of England, [1903] A. C. 1 14. As to tlio penalty for 
forging such a power, seo Forgery Act, 1913 (3 & 4 Geo. 5, c. 27), s. 2 (2) ; 
as to the offence of uttering a foiged power, see ibid., s. 6. 

iq) Bank of England v. (Jutler, [1908] 2 K. B. 208, C. A. 

(r) Bank of England v. Cutler (1909), 25 T. L. K. 509. 

(s) Bicker v. London and County Bank (1887), 18 Q. B. D. 515, C. A. ; 
Colonial Bank v. Cady and Williams, London Chartered Bank of Australia v. 
Cady and Williams (1890), 15 App. Cas. 267, affirming S. C., sub nom. 
Williams v. Colonial Bank, Williams v. London Chartered Bank of Australia 
(1888), 38 Ch, D. 388, C. A. ; see also titles Bills of Exchange, Pro- 
missory Notes and Negotiable Instruments, Vol. II., p. 567; Custom 
AND Usages, Vol. X., pp. 259, 260. 

(<) Colonial Bank v. Cady and Williams, London Chartered Bank ofAus- 
iralia v. Cady and Williams, supra ; see also title Companies, Vol. V., 
p. 761. As to domicil, see generally, title Conflict of Laws, Vol. VI., 
pp. 182 et seq. 

{u) See Colonial Stock Acts, 1877 (40 & 41 Viet. c. 59) and 1892 (55 & 56 
Viet. c. 36). 

(a) Colonial Bank v. Cady and Williams, London Chartered Bank of 
Australia v. Cady and Williams, supra, at p. 285 ; see title Bills of 
Exchange, Promissory Notes and Negotiable Instruments, Vol. II., 
p. 669. 

(5) Sec title Companies, Vol. V., pp. 1 et seq. 

(o) Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), s. 22; seo 
title Companies, Vol. V., p. 186. As to the mode of transfer in the case 
of companies governed by the Companies Clauses Consolidation Act, 1846 
(8 & 9 Viet. c. 16), seo title Companies, Vol. V., p. 699. 

(d) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 37 ; seo 
title Companies, Vol. V., pp. 186 et seq. 
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from hand to hand by delivery are negotiable instruments depends, 
apart from statute (c), upon the form of the document and the 
custom prevailing in England as to dealings in them. The form 
must be such that the instrument can be sued upon by the possessor 
of it for the time being in his own name (/), and the instrument 
must, by the custom of trade in this country, be transferable like 
cash by delivery {^), If these two elements are present the instru- 
ment is a negotiable instrument (/i). 

If proof of a general usage to treat an instrument as negotiable is 
established, the fact that the usage did not form part of the ancient 
law merchant is not a sufficient ground for refusing to give effect 
to it (i). 

Where a person whose honesty there is no reason to doubt offers 
negotiable securities, there is no obligation upon the person to 
whom they are offered to make any inquiry into the title of the 
person whom he finds in possession of them, unless there is any- 
thing to arouse suspicion, or lead to a doubt whether the latter is 


(e) For inatancos of inatrumenta made negotiable by statute, see East 
In<Iia Company Bonds Act, 1811 (61 Geo. 3, c. 64) (East India bonds); 
Companies Act, 1867 (30 & 31 Viet. c. 131), a. 28, repealed and re-enact^ 
by Companies (Conaolidation) Act, 1908 (8 Edw. 7, c. 62), s. 37 (2) (share 
warrants to bearer, aa to which see also Webb, Hale & Co, v. Alexandria 
Water Co,, Ltd. (1905), 93 L. T. 339). 

if) Glm V. Baker (1811), 13 East, 609 (East India bonds) ; London and 
Comty Banking Co. v. London and River Plate Bank (1888), 21 Q. B. D. 
635, C. A. ; Colonial Bank v. Cady and Williams, London Chartered 
Bank of Australia v. Cady and WilUams (1890), 16 App. Cas. 267 ; Part- 
ridge v. Bank of England (1840), 9 Q. B. 398, Ex. Ch. (American share 
certificates). 

ig) Lang v. Smyth (1831), 7 Bing. 284; Picker v. London and County 
Bank (1887), 18 Q. B. D. 516, C. A. ; Williams v. Colonial Bank, Williams 
V. London Chartered Bank of Australia (1888), 38 Ch. D. 388, 404, C. A. ; 
TVtrtans v. B. (1907), 23 T. L. R. 706; see ^so title Bills of Exchange, 
Promissory Notes and Negotiable Instruments, Vol. II., pp.459, 564 
et seq. 

{h) The following securities have been held to bo negotiable instruments ; 
Prussian bonds {Oorgier v. Mieville (1824), 3 B. & C. 46) ; Russian and 
Hungarian scrip {Goodwin Y.Jiobarts (1875), 1 App. Cas. 476) ; Egyptian 
bonds and New South Wales bonds {London and County Banking Co. v. 
London and River Plate Bank, supra) ; French bonds {Symons v. Mulkern 
(1882), 30 W. R. 876); Argentine codulas {London Joint Stock Bankv. 
Simmons, [1892] A. C. 201) ; bonds of the I)e Beers Consolidated Mines 
{Edelstein v. Schtiler d; Co., [1902] 2 K. B. 144); American railway bonds 
{Sheffield {Earl) v. London Joint Stock Bank (1888), 13 App. Cas. 333; 
Venables v. Baring Brothers <& Co., [1892] 3 Ch. 527 ; Beniinck v. London 
Joint Stock Bank, [1893] 2 Ch. 120; Edelstein v. Schuler & Co., supra; 
Baker v. Nottingham and Nottinghamshire Banking Co., Ltd. (1891), 60 
L. J. (q. b.) 642) ; scrip certificates of an English company {Rumhall y. 
Metropolitam Bank (1877), 2 Q. B. D. 194); debenture bonds of English 
companies {Bechuanaland Exploration Co. v. London Trading Bank, [1898] 
2 Q. B. 658 ; Edelstein v. Schuler tfc Co., supra) ; share warrants to bearer 
{Webb, Hale & Co. v. Alexandria Water Co., siipra); see, further, title 
Bills of Exchange, Promissory Notes and Negotiable Instruments, 
Vol. II., pp. 665 et seq. 

(i) Goodwin v. Roharts (1875), L. R. 10 Exch. 337, per Cockburn, C.J., 
at p. 366, Ex. Ch. (affirmed (1876), 1 App. Cas. 476), overruling Grouch v. 
Credit Foncier of England (1873), L. R. 8 Q. B. 374; compare the cases 
cited in note {h), supra ; and see generally, title Custom and Usages, 
Vol. X., pp. 266, 260. 
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justified in entering into the contemplated transaction (k). If, 
however, there is such suspicion, or doubt, and no inquiry is made, 
or if, on inquiry, the doubt is not removed, good faith will be held 
to be lacking (Z), 

614. The undertaking of a personal liability amounts to a giving 
of value, and, therefore, the fact that a broker to whom negotiable 
instruments are handed for sale has entered into a contract upon 
the London Stock Exchange upon which he is personally liable 
constitutes him a holder for value thereof (/a). 

^ Sub-Sect. 7 . — Dividends and Rvjhts. 

515. Upon a sale of securities where nothing is said to the con- 
trary all dividends, even though for a period anterior to the sale (a), 
and rights ip) attaching to the shares pass to the purchaser. On the 
London Stock Exchange, however, in the absence of a special bargain, 
sales are made “cum dividend” or “ex dividend ” (p), “cum 
rights” or “ex rights ”(q), according to the official list quotation. 

Where a seller of shares,, to which rights are attached, himself 
obtains the rights, he must account for them to the purcha^ter, 
although the latter had notice of the rights and has allowed the 
time to elapse without exercising them, provided that there has 
been nothing amounting to a definite renunciation on his part (r). 

516. Bargains in prospective dividends, although not enforceable 
in the domestic forum of the London Stock Exchange, may be 
enforced in the courts by non-members (s), 

Sub-Sect. 8. — Rojistration, 

517. A seller of shares does not guarantee that the purchaser 
will be able to get himself upon the register, the seller’s only duty 
being to lender a duly executed and valid transfer and a certificate, 
and so to do all that is necessary to enable the transferee to insist 
with the company on his right to bo registered as a member in 
respect of such shares (t). 


{k) London Joint Stock Dank v. Simmons, [1892] A, C. 201 ; Bentinck 
V. London Joint Stock Bank, [1893] 2 Cb. 120. 

il) SliedieU (Earl) v. London Joint Stock Bank (1888), 13 App. Cas. 333. 

(m) Edelstein v. Schiler & Co., [1902] 2 K. B. 144. 

(n) Black v. Homerskam (1878), 4 Ex. D. 24. 

„ (o) ^tewaH V. Lupton (1874), 22 W. R. 855 ; see also title Companies, 
Vol. V., p. 278. 

ip) The date at which any particular securities are to be quoted “ex 

j upon the class of securities to which they belong, 

different dates being fixed according as the securities are inscribed, or 
transferable by deed, or are dealt With in the Mining Markets, or are 
bearer securities or registered debentures, or American shares (Stock 
Exchange Rules, 1911, r. 101). 

iq) Ibid., rr. 103, 105,«106. 

(? ) Rooney v. Stanton (1900), 17 T. L. R. 28, C. A. 

{s) Marten v. Gibbon (1876), 33 L. T. 661, C. A 

(t) Taylor v. Stray (1857), 2 C. B. (n. s.) 175, 197, Ex. Ch. ; Stray v. 
B«mB(1860) 1 H & E. 888, »16, Ex. Ch. ; Umt v. Ounn (1862)! 13 
; NeiUon v. James (1882), 9 Q. B. D. 646, C. A. ; Bemfry 
^ (1858), E. B. & E. 887 ; Evans v. Wood (1867), L. E. 6 Eq. 9 ; 

Eodgkinson v. Kelly (1868), L. E. 6 Eq. 496 ; Paine v. Hutchinson (1868), 
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The seller is, moreover, under an implied obligation to do sbot. 6. 
nothing to prevent the purchaser getting himself registered, and is Completion, 
iahle to an action for damages for a breach of this obligation (it). 

In transactions subject to the rules and regulations of the London 
Stock Exchange the duty of obtaining registration is, by custom, 
placed upon the purchaser (a:). In transactions done off the Stock 
Exchange the result is still the same(o). If, however, a bargain 
is made with special reference to the articles of association of the 
company whose securities are being dealt in, and those articles 
place upon the seller the obligation of obtaining registration, the 
general rule does not apply (h). 

618. Although the duty of obtaining registration is cast upon PosUion of 
the purchaser, the seller is not entitled to rescission of the contract 
on the ground that the directors have refused to register the 
chaser, but must rely upon his right to be indemnified by the 
purchaser against his liability to future calls (c). 


Part IV.— Breach of Contract. 

Sect. 1.— Breach bchceen Broker and Client. 

Sub-Sect. 1. — Breach hj Broker. 

519. A broker (d) who wrongfully closes his client’s account is 
liable to the client in damages for so doing (e). ' 

If the client accepts the closing as putting an end to his bargain 
the measure of damages is the difference between the price or prices 
at which his account was wrongfully closed and those ruling m the 
market at a reasonable time after the client is informed of the 
closing (/). In fixing the date with reference to which the damages 


3 Ch. App. 388 ; Sheppard v. Murphy (1868), 2 I. it. Eq. o44, A. , 
London Founders Association v. Clarke (1888), -0 Q- h- 
Casey v. BentUy, [1902] 1 1. R. 376, C. A. ; compare <^rd and « 

Ca«e^(1867), 2 Cb. App. 431. The decision of Romilly, M.R., to the 
contrary in Be Waterloo Life etc. Assurance Co. (No. 4), Bermingharn j. 
Sheridan (1804), 33 Beav. 060, cannot, it is submitted, now be supported ; 
see Boole y. Middleton (1861), 29 Beav. 646 ; Fry on bpecihc fonnance, 
4th ed., pp. 638, 639; and title Specific Pe^ormance, p. <5, notes («), 
(d), ante. As to the effect of a share certificate, see title 
Vol. V., pp. 182 el sea. As to certification of transfers, see thtd., PP- 183, 1J4. 
As to cases where registration is specifically guaranteed, see p. 240, «« «♦ 
(u) London Founders Association v. Clarke, supra, per Lord Esher, 
M.R., at p. 682 ; Uooper v. Ucris, [1906] 1 Ch. 549, C. A. 

(x) See the cases cited in note (t), p. 248, ante. ^ nQQK\ ij. 

(а) Skinner v. City of London Marine Insurance Corporation (1885), 14 

Q B D 882 C A, 

(б) Wilkinson v. Lloyd (1845), 7 Q. B. 27. 

(c) Casey v. Bentley, [1902] 1 I. R. 376, t. A. oio/./ 

d) As to the dutiM of broker to client generally, see PP; 2'® “"i*- 

(« Murray v. Ifewitt (1886), 2 T. L. R. 872 : ^ 

3 C. B. 249 ; Samuel and Escomhe v. Bowe (1892), 8 1. L. R. 488. 

(J) See the cases cited in note (e), supra. In Murray Hewitt (1886), 
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are to be assessed the client must be allowed what is a reasonable 
time in the circumstances within which to reopen the closed 
account (g). It is his duty to minimise his damages, and he is not 
allowed to inflame them by standing by and doing nothing {h\ or 
by waiting to see whether the securities will appreciate in value (i). 

620 . A broker who has wrongfully closed his client's account is, 
where the closing is not accepted by the client, entitled to no 
indemnity for any loss arising upon the closing (k). The same 
result follows where the closing is not due to the voluntary act of 
the broker but to his being declared a defaulter on the Stock 
Exchange (Z), unless his default is solely attributable to bargains 
entered into for a particular client, in which case he is entitled to 
an indemnity against that client notwithstanding the closing (w). 

The fact, however, that a broker wrongfully closes^ his client’s 
account does not deprive him of his right to recover against his client 
sums due in respect of previous transactions properly carried out (n). 

Sub-Sect. 2 . — Breach by Client, 

521 . In the absence of any agreement by the broker nof to 
require payment of differences by account day(r>), the client must 
put his broker in funds in time to enable him to carry out the 
obligations undertaken by him for his client (p). 

If the client fails to provide his broker with funds to pay differ- 
ences which are not covered by collateral security appropriated to 
the liquidation thereof, the broker is permitted by the custom of the 
London Stock Exchange, provided that the client has had notice of 
the amount due from him, to close his client’s account by selling 
what the client has bought and buying what the client has sold not- 
withstanding that the shares have already been carried over by him 
to the next account 


2 T. L. R. 872, the damages awarded were based on the difference 
betv/cen the price at which the account was closed and the price at the 
date of writ ; but the action was brougljt shortly after discovery of the 
wrongful closing, and there was no evidence of any fluctuation in price 
between the discovery and the date of the writ. 

{g) Samuel and Escombe v. Kowe (1892), 8 T. L. R. 488; Tempest y, 
H:ilw(1846), 3 C. R. 249. 

(h) Samuel and Escombe v. Eowe, supra ; see title Damages, Vol. X., 
p. 335 ; and compare title Sale of Goods, Vol. XXV., p. 271, note (h). 

(i) Tempest v. Kilner, supra, 

(k) Ellis V. Fond, [1898] 1 Q. B. 426. C. A. 

(Z) Duncan v. Uill (1873), L. R. 8 Exch. 242, Ex. Ch. Since the decisions 
(see p. 256, post) that a client’s bargain is not closed by the default of his 
broker the positions which arose in this and the case cited in note (m), 
infra, are hardly likely to occur again. 

(m) Lacey v. Uill, Crowley's Claim (1874), L. R. 18 Eq. 182; sec, 
further, p. 257, post. 

(tj) Duncan v. Hill, supra; Lacey v. Uill, Scrimgeour's Cl^im (1873), 
8 Ch. App. 921 ; Ellis v. Pond., supra, per Collins, L.J., at p. 4/Sl. , 

(o) Murray v. Hewitt (1886), 2 T. L. R. 872. 

ip) Stock and Share Auction and Advance v. Oalmoye (1887), 3 y. L. R. 
808, 'per Lord Esher, M.R., Lindley and Lopes^ L.JJ., sitting as a 
Divisional Cpurt ; Macoun v. Erskine, Oj^enfoi’d Co., [1901] 2 K. B. 
493, C. A., per Vaughan Williams, L.J!, at p. 501. 

iq) Davis 4& Co. V. Howard (1890), 24 Q. B. D. 691 ; Druce v. Levy 
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522. Where the dealings are on the terms that cover is deposited i. 

and that the account may be closed as soon as it shows at the then Breach 

market prices a loss equal to the cover, the broker has an option to between 
close when the loss has reached the amount of the cover. But if, Broker and 
before he exercises that option, the prices of the securities rise, so 

that the loss again becomes smaller than the amount of the cover, Exhaustion 
his right to close ceases, and he may not close the account unless 
and until the loss again exhausts the cover (r). 

• 

523. A broker may, by custom, close his client’s account Death or 
forthwith upon either the death or the insolvency of his client (g). in^oiv^(^y. 
By insolvency is meant the client’s inability to pay his debts in thei* 
ordinary commercial sense and in the ordinary way of business (i). 

524. Where a broker is entitled to closo his client’s account it is Mode of 
not necessary that he should do so through the official broker of the 
Stock Exchange ; he may do so by purchase or sale in the open • 
market (a), or by passing the securities through a jobber’s books 

at the proper market price (/>). If an immediate sale on the 
market would be detrimental to the Client, ho may keep them 
himself, giving the client credit for the proper price (c). If, how- 
ever, in closing the account, the broker sells the shares, and by the 
same transaction reacquires them on his own account at less than 
he could have got them for in open market, he must give his client 
credit for the profit so made (d), 

525. It is not necessary that a broker who closes his client’s Closing part 
account should close the whole account, but he may close part and 

keep open the remainder (e). 


d to. (1891), 7 T. L. R. 2/50. As to the broker’s right to close the 
account on the client’s repudiation, see p. 252, post. As to the custom of 
the Stock Exchange, see note {^), p. 22(5. ante. 

(r) Hogan v. Shaw (1885), 5 T. L. 11. 613, C. A. 

(8) lie Ovenvegf Haas v. Durant, [1900] 1 Ch. 200, per Byrne, J., at 
p. 211 ; lie Finlay, Wilson {0. S.) A Co. Y. Finlay, [1913] 1 Ch. 565, C. A. ; 
Lacey v. Hill, Scrimgeour's Claim (1873), 8 Ch. App. 921 (where it was 
suggested that the sale might be held wrongful) ; as to this, see Fllis v. 
Fond, [1898] 1 Q. B. 426, C. A,, per Rigby, L.J., who dissented, but not 
upon this point, at p. 447. 

(<) Lacey v. Hill, Crowley^ s Claim (1874), L. R. 18 Eq. 182 (where the 
fact that the client committed suicide and that on the following day the 
bank in which ho was a partner suspended payment was held to be 
sufficient evidence of insolvency to entitle the broker to close the 
account). ’ 

(а) Scott and Horton v. Ernest (1900), 16 T. L. R. 498. 

(б) Macoun v. Erskine, Oxenford <& Co., [1901] 2 K. B. 493, C. A. ; 
Erskine, Oxenford <& Co. v. Sachs, [1901] 2 K. B. 504, C. A. 

( 0 ) WaUer and Could Y.King (1897), 13 T. L. R. 270, C. A. ; Be Finlay, 
Wilson (0. S.) (& Co. v. Finlay, supra\ 

{d) Erskir^, Oxenford cC* Co. v. Sachs, supra (where it appeared that the 
jobber through whose books the shares had been passed, on being informed 
that the broker was intending to sell and repurchase, charged less than 
the ordinary jobber’s turn, and the broker was made to account to his 
client for‘ the differeoee between the jobber’s turn in fact charged and 
the ordinary jobber’ sTurn). j n * i. t> 

(e) The decision to the contrary effect in Samuel and Escompe v. Howe 
(1892), 8 T. L. R. 488, was o'^crruled hj Hilton, Oihbes and Smith v. Morten 
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Sub-Sect. 3. — Anticipatory Breach. 

526. The general rules applicable to anticipatory breach of 
contract (/) are applicable also in the case of a contract relating to 
stocks and shares. An anticipatory breach of the contract which 
goes to the whole consideration gives to the other party to the 
contract an option either to treat the repudiation of the contract as 
a definitive breach of it, and, thereupon, to treat the contract as 
rescinded except for the purpose of his bringing an action for the 
breach of it, or to refuse to treat the contract as rescinded and hold 
the party repudiating the contract to his obligation when the time 
'Sxed for performance arrives (^/). 

Thus, where a client commits an anticipatory breach of his 
contract with his broker, the broker may refuse to accept his 
repudiation, in which case he is entitled to an indemnity when the 
time for performance arrives, and he may, without waiting, bring 
an action for a declaration that he is so entitled (/t). If he elects to 
accept the repudiation as putting an end to the contract he may 
sue at once for damages or an indemnity, apd he can either close the 
account at once (t), and so fix the amount of his claim, or he Inay 
keep the bargain for himself and claim from the client as damages 
the difference between the contract price of the securities and the 
market price at or within a reasonable time from the date of the 
acceptance of the repudiation as a final breach ( j). 

Where the anticipatory breach is not accepted, the damages are 
not to be measured by the prices at the date of breach {k). 

527. The date of the acceptance of a repudiation of the contract 
is a question of fact. Where there have been several refusals to 
accept or deliver and negotiations have taken place, it is a question 
for the jury when the breach finally took place (/). 

The bringing of an action before the arrival of the date fixed for 
completion of the contract constitutes an election to treat the 
repudiation of the contract as a final breach {m). 


(1908), 2nd July, H. L., unreported except in Financial Times, 3rd July, 
1908. See also Gullum v. Hodges (1901), 18 T. L. R. 6, C. A. 
if) See title Contract, Vol. VII., pp. 438 et seq. 

{(j) Michael v. HaH Co., [1902] 1 K. B. 482, C. A. 

(A) Lacey v. Hill, Crowley's Claim (1874), L. R. 18 Eq. 182 ; compare 
Wohncrshausen v. Oullick, [1893] 2 Ch. 514. 

(i) Cvllum V. Hodges, supra; as to closing the account, see fJp. 250, 
251, ante. 

ij) Walter and Gould v. King (1897), 13 T. L. R. 270, C. A. ; Macoun v. 
Erskine, Orenford <€? Co., [1901] 2 K. B. 493, C.’A. 

{k) Michael v. Hart Co., [1902] 1 R. B. 482, C. A. f affirmed on a 
question of fact, suh nom. Hart (& Co. v. Michael (1903)y 89 L. T. 422, 
H. L. Quaere, whether the damages should bo calculated with rcjereuce 
to the price at the proper date for completion or with reference to the 
highest price reached between that date and the date of the breach. The 
latter measure was adopted by Wills, J., in Michael v. Hart &>Co., [1901] 
2 K. B» 867, but the point was left bpen in the Court of Appeal, and the 
decision was doubted in Deverges v. SamdemcCn, Clark & Cd., [1902] 1 Ch. 
570, C. A., per Vaughan Williams, L.J., at p. 692 ; see also p. 254, post, 
and compare title Sale of Goods, Vol. X^V., pf 268. 
il) Bamed v. Hamilton (1841), 2 Ry. & Can. Cas. 624. 

(m) MichaeV.y. Hart & Co., 11902] 1 K. B. 482, C. A., per Qpllins, 
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Sect. 2. — Breach hctivecn Purchaser and Seller, 

Sub-Sect. 1. — In Qen^al, 

528. On breach of contract between a purchaser and a seller of and Seller, 
securities the party aggrieved may have one or more of the remedies 
of indemnity, specific performance, or damages, according to the 
nature of the securities dealt in and the circumstances of the 
case (n). 

Sub-Sect. 2. — Indemnity. 

629. The fact that a call has been made between the date of th^ Calls* 
contract and the time for completion (o), or even before the contract 
was made(p), affords no defence to an action by the seller for 
non-completion. 

Similarly, the fact that the company has been wound up before winding up. 
account day (q) or has been ordered to be wound up at the date 
of the contract (r) affords no answer to the seller’s claim for the 
purchase-money and for an indemnity, notwithstanding the fact that 
by ^statute all transfers without the •consent of the liquidator 
are void (s) and the liquidator refuses his consent to the transfer. 

If, therefore, the seller of shares on a Stock Exchange is made 
a 'contributory in the winding up either as a present or a past 
member of the company, the purchaser from him will be ordered to 
indemnify him(0. If» however, the contract is made by both 
parties in ignorance that winding-up proceedings have already been 
commenced, the contract is not valid or enforceable so as to make 
the purchaser a contributory (w). 

530. Where specific performance would be decreed but for the Where 
fact that it is impossible to enforce it (a), as, for instance, where the j^Lnce 
company has gone into liquidation (6), or the directors’ consent to impossible, 
the transfer has been refused in such circumstances that the 


Sect. 2. 

Breach 

between 

Purchaser 


M.R., at p. 492, following Roper v. Johnson (1873), L. R. 8 C. P. 

As to indemnity, seo the text, infra; aa to specific performance, 
see the text, infra; as to damages, see p. 254, post. 

(o) Hawkins v. Maltby (1867), 3 Ch. App. 188. 
ip) Haibkins v. Maltby (1869), 4 Ch. App. 200. 

[qY Chapman v. Shepherd (1867), L. R. 2 C. P. 288 ; Biederman y. Stone 
(r867), jj. R. 2 C. P. 604 ; Neilson v. James (1882), 9 Q. B. D. 646, C. A. ; 
Grilse y.. PatTW (1869), 4 Ch. App. 441. As to account day, see p. 216, ante. 

(r) Rudye. v. Bowman (1868), L. R. 3 Q. B. 689; see title Companies, 
Vol. V., p. i84. 

(«) Companies (Consolidatioi^) Act, 1908 (8 Edw. 7, c. 69), s. 205 (1); 
see title Companies, Vol. V., p. 578. 

(t) Evans v. TTood (1867), L. R. 6 Eq. 9 ; Paine y. Entehinson (1868), 
3 Ch. App. 388., As to the 'lists of contributories in winding up, see^title 
Companies, Vol. V., pp. 494 et seq, ; as to their liability, see ibid.y pp. 488, 
489, 492 et seq. 

(?t) Emmerson's Case (1866), 1 Ch. App. 433. ^ 

(a) As to specific perfortnance^ generally, see title Specific Per- 
formance, pp. 1 et seq., ante, ’ ^ . 

(b) Coles y. Bristows \m^), 4: Ch. App. 3; Cruse v. Paine, supra; 
Chapman v. Shepherd, supra;' Biederman v. Stone, supra; Neikon v. 
James, supra. 
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Sect. 2. 

Breach 
between 
Purchaser 
and Seller. 

Public funds. 


court cannot compel it(c), the court, in lieu of a decree for 8i)ecifie 
performance, will order the purchaser to indemnify the seller. 

Sub-Sect. 3. — Specific Performance, 

631 . Specific performance will not as a rule be granted of a 
contract for the transfer of stock in the public funds (d). Where, 
however, a purchaser for some reason has no remedy at law, as, for 
instance, where ho is an equitable assignee of a contract for the 
purchase of stock, specific performance may, perhaps, be granted (6^). 


Shares in 532 . Shares in companies have been held to stand upon a 
companies, different footing on the grounds that they are limited in number 
and not always available on the market (/). If, however, there 
is a free market in the shares in question, specific performance 
of a contract to purchase shares will not be granted, because damages 
are an adequate remedy (//). 


633 . Specific performance will not bo granted to a seller where, 
on inquiry as to title, he is found to have precluded himself from 
making a good title (/i). The fact that he has only an equitable 
title to the shares which are registered in the name of a third 
person is no objection to a decree of specific performance {i). 


Sub-Sect. 4.— 

Measure of 634 . The most ordinary remedy for breach of a contract to 
(Janiagcfi. purchase or sell securities is an action for damages. The measure 

of damages is the difference between the contract price and the 
price of the securities at such time after the breach as the court may 
hold to be reasonable to allow for the making of a new contract to 
replace the old one (;). 


Sub-Sect. 5. — Warranty of Title and Genuineness of Securities. 

Title. 636 . In the case of securities transferable by deed a warranty of 

title is implied by law(/:). In the case of securities transferable by 


(c) Hawkins v. Maliby (1869), 4 Ch. App. 200 ; Casey v. Bentley, 1 19021 
1 I. K. 376, C. A. 

(d) Cuddee v. Butter (1720), 6 Viii. Abr. 638 ; see White & Tud. L. C., 
8tli ed., Vol II., 426; Cappur v. Uanis (1723), Bunb. 136, Ex. Ch. ; 
Buibrowny, Thornton (ISOA), 10 Ves. 159; title Specific Performakci, 
p. 14, ante. As to specific performance generally, see ibid., pp. 1 et seq,, ante. 

(e) Doloret v. Rothschild (1824), 1 Sim. & St. 690. The comment on this 
cage in South African Territories v. Wallington, [1898] A.-€. 309, per Lord 
Halsburt, L.C., at p. 311, has impaired its authority upon the present 
point ; see also Fry on Specific Performance, 4th,ed., ss. 69, 73 — 76.. 

(/) Buncuftv. Albrecht 12 Sim. 189; Cheale v. Kenwardf^{lSiS), 

3 l)e G. & J. 27. For form of order, seg Bva^s V. Wood (1867), L. R. 6 Eq. 
9 ; Paine v. Hutchinson. (1868), 3 Ch. App. 388. 

{q) Be Schwabacher, Stern v. Schwabacher, Koritschoner's Claim (1907) 
98 L. T. 127. ‘ ; 

(/i) /Sftau; v. FMer (1866), 6 De G. M. & G. 696. 

(i) Paine v. Hutchinson, supm: Lorinff v. I)am 9 (1886), 32 Ch. D.,626. 

( j) Stewart v. Cauiy (1841), 8 M. & W. 160 ; Tempest v. Kilner (1846), 
3 C. B. 249 ; Samuel and Escombo y.fBowe (1892), 8 T, L. R. 488 ; see also 
title Damages, Vol. X., p. 332. 

(/.“) Conveyancing and Law of Property Act, ifesi (44 k 46 Viet. c. 41), 
6. 7(1) (A). 
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delivery, being negotiable instruments, no warranty o£ title is sect. 2 . 
required, since a transferee taking such securities in good faith and Breach 
for value is not subject to the defects in title of his transferor (1). between 

Purchaser 

536. In the case of all Stock Exchange bargains the seller and Seller, 
warrants the genuineness and regularity of the documents delivered 

by him (m). If, therefore, the documents are not genuine and the oTse^curities. 

purchaser is, in consequence, unable to obtain registration or, having 

got himself registered, is removed from the register as the result of a 

legal decision, the committee will, as between the members who 

have participated in the transaction, compel each seller to make 

good delivery to his purchaser and so ultimately cast the loss upo» 

that member who first sold the spurious securities ; and he, if he 

has acted for a client, may recover in an action against his client 

for an indemnity (?t). 

537. A purchaser, who is unable to get registration owing to his UemeUy. 
vendor having no title to the shares which he purported to sell, 

may recover the money paid for the shares as on a total failure of 
con|ideration (o). • 

Sect. 8, — JVron^qfal Detention of Securities, 

538. Where securities are wrongfully detained the person entitled Remedies 
to them may obtain an order for the return of the securities or 

their value at the date of trial, together with damages for their 
detention (p). 

539. The assessment of damages for wrongful detention is for Measure of 
the jury, who may take into consideration any fluctuation in the damages, 
price of the securities between the proper day for delivery and the 

actual date thereof (q). The plaintiff is not entitled, as of course, 
to have his damages measured by the highest price between the 
first wrongful detention and the delivery or the trial (r). If, how- 
ever, he can show that he would have* sold the securities at any 


(0 See title Bills of Exchange, Promissory Notes and Negotiable 
Instruments, Vol. II., p. 461. 

(m) Stock Exchange Rules, 1911, r. 112(1). 

(n) Smith v. Reynolds (1892), 66 L. T. 808, C. A.; affirmed, nom. 
Reynolds v. Smith (1893), 9 T. L, R. 494, H. L. ; Uarker v. Edwards (1887), 
67 L. J. (q. b.) 147, C. A. ; compare Waterhome v. London and South 
Western Rail. Co., Coates v. Same (1879), 41 L. T. 653. The case of 
Westropp V. Solomon (1849), 8 C. B. 345, which seems to conflict with 
these cases, was decided upon its own facts and is distin^ishable on the 
ground that no rule of the London Stock Exchange making the seller in 
effect warrant ^e genuinohdtes of the documents was before the court. 

(o) Platt V. mwe {I909)i 26 T. L. R. 49; compare title Contract, 
Vol. VII.^ p. 481. ‘ 

• ip) Sh^pherd^ Y. Johnson (1802), 2 East, 211 ; •Downes v. Back (1816), 
1 Stark. 318 ; Owen v. Routh (1864),\14 C. B. 327 ; Harrison v. Harrison 
(1824), 1 C. & P. 412j ,As to wrongful' detention generally, see title 
Tro^e^and Detinue; pp. 887 et seq^, poH. 

iq) Williams v. Ar(;W(1847),5C. B. 318, Ex. Ch. As to the assessment 
of' damages generally, see title Damages, Vol. X., pp. 348 et seq. ; as to 
the measure obdamages, see ibid.^ pp. 331 et seq, 

(r) M^Arthwr v. Seaforth {Lord) (1810), 2 Taunt. 257. 
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Sect. 3. given time, his damages are to be measured by the difference 
Wrongful between the price at that time and the price at the date of the 
Detention of trial (s). 

Securities. Where the time for replacement of securities is extended by 
agreement, the damages for failure to replace them are calculated 
with reference to the extended and not to the original date (<)• 

Fraud. Where the wrongful detention takes place in circumstances " 

amounting to fraud on the part of a broker, his client may recover 
, damages calculated with reference to the highest price at which the 
securities could have been sold if properly delivered (w). 


Part V. — Default. 

Sect. 1. — Default of Broker, 

Position of 540. On the default of a broker, his bargains as between himself 
client. and the jobber are closed at hammer price (a). This closing does 
not affect the position of the broker’s client ; the client’s bargains 
made through the broker with the jobber remain open(?;), and 
must, in the absence of agreement to the contrary, be completed by 
the client with the jobber. 

The client cannot compel the jobber to treat the bargains as 
closed at the hammer price (c), though the jobber may agree to do 
so if the client desires it (d); nor can the client compel the jobber 
to agree to the substitution of a third person as the party liable to 
him in place of the client (e). 

The fact that the jobber may, in the Stock Exchange liquida- 
tion, have recovered an amount of money from the estate of the 


{») Williams v. Feel Fiver Lar^d and Mineral Co.^ Ltd, (1886), 66 L. T. 
089, C. A. (where the price bad risen and fallen again, and there was 
evidence of a desire to sell, and the Court of Appeal, exercising the functions 
of a jury, awarded as damages an amount based on the average price 
between the proper date of delivery and the trial). 

(t) Blyth V. Garyenier (1866), L. K. 2 Eq. 501. 

(w) Stewart v. Lupion (1874), 22 W. R. 855. 

(a) Stock Exchange Rules, 1911, r. 164. As to “ hammer price,” see 
p. 217, ante. A request by an insolvent stockbroker to his creditors 
to close their account with him is not such a notice of suspension of pay- 
ment as to constitute an act of bankruptcy ; see title Bankruptcy and 
Insolvency, Vol. II., p. 34. , ' 

{h) Levitt V. Hamblet, [1901] 2 K. B. 63, C. A. ; Scott dnd Horton v. Ernest 
(1900), 16 T. L. R. 498; FonsoUe v. Webber, (1908] 1 Ch. 264; com- 
pMC Beckhusen and Gibbs Vj Hamblet, [1900] 2^. B. 18. These cases 
establish that the view of the custom applicable which fpjpnerly prevailed 
and was acted upon by the court (see Duncan j..Hill (1873)tL. IE 8 Exoh. 
242, 243, note (3), Ex. Ch. ; Hartas v. Bibbons 22 (^-•B. D. 254, 

C. A. ; Anderson dt Co. v. Beard, [1900] 2 Q. B. 260, per AfATHEW, J., at 
pp. 264, 266) that it was open to the client if he chose to .accept the 
closing at hammer price and to bind the jobber^ by such acceptance, irf 
not correct. '* ' , 

(c) Levitt V. Hamblet, supra. 

Id) Ibid., per Collins, L.J., at p. 66. 

(e) Currie v. Booth Brothers (1902), 7 Com. CasI 77, C. A. 
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defaulting broker in the hands of the official assignee affords no 
defence to the client in an action by the jobber for non-completion, 
and the jobber is entitled, nevertheless, to recover damages from 
the client if the latter fails to complete (/). 

541. A broker is not entitled to an indemnity from his client 
.against losses arising from the closing of the broker’s bargains 
under the hammer (//), unless the client, having been given the 
option, has elected to treat his bargain as closed by the ham- 
pier (/i), or unless the client is himself in default to the broker so 
that the broker might properly have closed the account (/). 

Sect, 2 . — Default of Jobber. 

542. Where a jobber defaults, his bargains with other members 
are closed at hammer price O') ; but bargains which he has made 
through a broker with a client are unaffected. The client whose 
jobber defaults has, apart from some special arrangement, no 
remedy against the broker in respect of the default of the jobber (A^). 

t 

• Sect. 8 . — TAqaldation of Defaulter's Estate. 

543. Upon the default of a member of the Stock Exchange all 
his assets, by the operation of the rules as to default, vest in the 
official assignee (0, whose duty it is to collect the assets {m), and who 
may maintain an action in his own name in respect thereof (a). 
The official assignee may also sue in the name of the defaulter ; 
and, whether he sues in his own name or in that of the defaulter, 
lie recovers in his own right, and the amount recovered by him 
cannot be attached by a judgment creditor of the defaulter (o). 

Where the official assignee sues in the name of the defaulter the 
latter cannot bo compelled to give security for costs as nominal 
plaintiff (p). 


if) Stoneliam v. Wyman (1901), 6 Com. Cas. 174. The jobber is not, in 
effect., allowed to receive damages twice over, for he is obliged under the 
rules of the London Stock Exchange to account for any excess to the official 
assignee as representing the estate of the defaulting broker. As to the 
Stock Exchange liquidation, see the text, infra. 

{g) Duncan v. Hill (1873), L. R. 8 Exch, 242, Ex. Ch. ; Lacey v. HiU, 
Crowley's Claim (J874),L. R. 18 Eq. 182; compare A v. W ingrove {IdOl)^ 
17 T. L. R. 261, 

(h) Hartas v. Ribbons (1889);'22 Q. B. D. 254, C. A. 

(i) Lacey Y. Hillt Crowley's Claimy supra; Thicker v. Tlardu (1878), 4 
Q. B. D. 685, C. A. ; Ellis v. Pondy [1898] ' 1 Q. B. 426, C. A., per 
Collins, L..T., at p. 461 see p. 250, ante. The mere hu't that the client 
owes money to th© broker is not sufficient to entitle the broker to an 
indemnity against such losses {Duncan v. Hilly supra). 

(j) Stock Exchange Rules, J911, r. 164; see p. 2L7, ante. 

{k) Gill V. Shepherd & Co. (1902), 8 fcora. Cas. 48, 

(1) Tomkins v. Saffery (1877), 3 'App. Cas. 213. As to the official 
> assignee, see p. 217, ante.^ 

(w) Stock Exchange Rules, 1911, r. 165. * 

(n) Richardson v. Stormonty Todd Co., [1900] 1 Q.'B. 701, C. A. ; see 
title Execution, Yol XIV., p. 105. - 

(o) Lomas v. Graves & Co., [1904] 2*K. B. 557, C. A. ' 
ip) Hinde v. Haskew (1884), 1 T. L.^R. 94. 

H.L. — XXVII. S 
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Differences. 


Effect of 
liquidation. 


Principles 

applicable. 


Distinction, 


The result of the cessio honorim provided for by the rules is to 
constitute default on the London Stock Exchange an act of bank- 
ruptcy ( 7 ). 

644. The differences which arise by reason of the closing ^ at 
hammer ju'ice (r), or wdiich become due to the defaulter on passing 
tickets {s)y form an artificial fund which may be retained by the 
official assignee as against the trustee in bankruptcy of a defaulter. 
But if bankruptcy sui^ervenes within three months of the default 
the trustee may recover from the official assignee all other assets 
which come into his hands as representing the defaulter (t). 

545. The liquidation of a defaulter’s estate by the official assignee 
does not amount to an accord and satisfaction of the defaulter’s debts 
or bar his creditors from suing him at law for the balance of their 
claims after deducting the amount received by them in the 
liquidation (a). 


Part VI.— Illegality and Fraud. 

Sect. 1 . — Gamiiuj and WagemKj in Scenritirs, 

Sub-Sect. l.—Jn (kneral. 

646. With the exception of Leeman’s Act (/<), there is no statute 
in force which applies peculiarly to gaming and WTigering contracts 
in stocks and shares. The general principles, therefore, which apply 
to such contracts are the same as are applicable to gaming and 
wagering contracts generally (c). 

Suii-SECT. 2. — (UmiiKf DidtiKiHishal from Si.tculafiott. 

547. A contract for the purchase or sale of securities which is 
entered into in such circumstances as to give a right to the pur- 
chaser to call upon the seller to make delivery, and to the seller to 


{q) Fonsford, Balcer & Co. v. Union of London m\d S7nith\<i Lnnl', Lid.^ 
[1906] 2 Ch. 444, C. A. ; compare title Bankbubtcy and Insolvency, 
Vol. II., pp. 14, 15. 

(r) Be Blumhlyy Ex parte Grant (1880), 13 Cli. 1). 007, C. A. As to 
“hammer price,” see p. 217, ante. 

{b) Be Woodd, Ex parte King, [1900] W. N. 84. As to passing tickets, 
see p. 217, ante. 

{t) Tomliins v. Saffery{isn), 3 App. Cas. 213 (defaulter’s bank balance ) ; 
Be Wooddy Ex parte Kingy supra ; King v. Huttony [1900] 2 B. 504, (b A. 
(ordinary differences). As to relation back, see, generally, title Bank- 
ruptcy AND Insolvency, Vol. II., pp. 181 et seq. 

(a) Mendelssohn v. Batcliffy [19Q4J A. C. 456. A creditor who lias- 
obtained judgment in such afi action can maintain a petition in bankruptcy 
against tlie defaulter {dfid. ; Be Wardy Ex parte Ward (1882), 22 Ch. D, 
132, C. A.); see title Bankruptcy and Insolvency, Vol. II., p. 40, 
note {h). ' 

{b) Banking Companies’ (Shares) Act, 1867 (30 & 31 Viet. c. 20); scev 
further, pp. 262, 263, post. 1 

( 0 ) See title Gaming and WagiIking, Vol. XV., pp. 266 et seq. 
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call upon the purchaser to take delivery, is a legitimate com- 
mercial transaction notwithstanding that the parties when they 
enter into it do so with the intention of reselling or repurchasing 
the securities and so realising a prolit from a fluctuation in the 
price (d). If, however, it appears that though the contract in form 
provides for a purchase and sale, it is not intended that there 
should be an actual purchaser and seller, but simply a bargain that, 
according to the price of the securities on a future day, the parties 
should either gain or lose, the contract is a gaming and v/agering' 
contract (c). 

It is of the essence of gaming and wagering that tlio one party is 
to win and the other lose uppn a future event which, at the time of 
the contract, is of an uncertain nature (/). 

Sul-Sect. o.—SlocJc Knhantje Tran sad ions. 

548. Transactions upon the London Stock Exchange are governed 
by the rules of that Stock Exchange and, under those rules, all 
bargains must be completed in the prescribed inajiner, and necessarily 
involve an obligation upon the parties to take or to make delivery, or 
to pass the name of someone who mil do so. This obligation attaclies 
as soon as the bargain is made, and the parties can only get rid of it 
by subsequently entering into a converse bargain with each other (//). 
It follows that, although it is possible to gamble or speculate on tlie 
London Stock Exclninge, it is almost impossible to make a contract 
there w’hich is void as a gaming and wagering contract (h). 

As far as tlie public are concerned, wdio deal through a broker on 
the London Stock Exchange, the Gaming Acts (0, apart from some 
very special agreement between the parties, can have no application. 
In the first place, the broker himself does not wager at all, the client’s 
gain or loss involving no loss or gain to him, and, in the second place, 
the broker must make a contract with a jobber which, under the rules 
of the London Stock Exchange, will involve an obligation upon the 
client to accept or deliver as the case may be ( j). 

549. If a broker or a non-member (A:)were tomake a special bargain 
with a jobber that, notwithstanding the rules of the London Stock 
Exchange, neither party should be compellable to take or deliver, 

(d) Forget v. Osiignij, [1S95] A. C. 318, P. C. 

{e) Universal Stocic Exchange v. tiirackan, [1896] A. C. 166 ; Wood v. 
Fevez (1898), 14 T. L. R. 402; sco title Gaming and Wagering, Vol. X\\, 
pp. 283, 284. 

(/) Thacker v. Hardy (1878), 4 Q. 15. D. 685, C. A. ; Hirst v. Williams 
and Ferryman (1805), 12 T. L. R. 128, C. A. 

(a) Be Morgan^ Exj)arte Phillips, Ex parte Marnham (1860), 2 De G. F. 

& J. 634, C. A. It would no doubt bo possible for members of llie London 
Stock Exchange to agree to bet on prices instead of dealing according to 
the rules, but such a case has not arisen. • 

{h) See Thacker y. Hardy, supra ; Uirsty.Williumsaiuirernj man, supra. 

(i) See, generally, title (jIaming and WAGinuNG, Vol. XV., pp. 265 et seq. 

ij) Thacker v. Hardy, supra ; Forget v. Osiigily, supra ; Franklin d; Co. v. 
Dawson (1913), 29 T-. L. R. 479; see 'title (Jaming and Wagering, Vol. 
XV. pp. 283. 284. 

(k) Grkewood v. Blanc (1851), 11 0. B. 520; compare Thacker y. Hardy, 
supra, per ConoN, L.J., at p. 696. 
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the bargain would be void under the Gaming Act, 1845 (1), and in 
the case of a broker, the agreement to indemnify or remunerate the • 
broker would he void under the Gaming Act, 1892 (ni). 

550. The same principles apply to options. Those made in the 
ordinary course upon the London Stock Exchange are legitimate 
dealings ; but if it were found that there was a tacit understanding 
that the bargains should not be enforced and that differences only 
fihould be payable the contract would be void (ji). 

Sus-Sect. 4 . — Outside Dealers or Brokers. 

S61. Though a broker who is not & member of any Stock 
Exchange may carry on a legitimate business, the term oiltside 
dealer” (o) or outside broker” (p) is, in common parlance, used 
to denote a person who carries on a gambling business ( 7 ). 
Many attempts have been made by outside dealers to frame 
contracts which would enable them to make bets with their 
customers on the price of securities and yet sue in a court of law 
for tlieir winnings. For a time this was successfully accomplished 
by contracts purporting to be ordinary contracts of purchase ai’id 
sale (r). It is now settled, however, that if, notwithstanding the 
ostensible terms of the contract, there is a secret understanding 
that differences only shall be payable, the form of contract is 
immaterial (s). 

652. Amongst the elements which have been considered to afford 
evidence of such a tacit understanding are the financial position of 
the speculator in relation to the magnitude of the dealings (t ) ; the 
fact that no securities have at any time been taken up {a ) ; the fact 
that the contract contains a stip^ilation that something additional 
must be done if delivery is to be ujade (if?), or that a guarantee shall 


(Z) 8 & 9 Viet. c. 109; see title Gaming and Wagering, Vol. XV., 
p. 271. 

(m) 55 & 50 Viot. c. 9; see title Gaming and Wagering, Vol. XV., 
pp. 275, 276. Such agreement would probably also be void apart from 
statute {Cooper v. Neil, [1878] W. N. 128). 

(?i) Baiienlandsche Bankvereeniging y. Uildesheim (1903), 19 T. L. U. G41, 
C. A. 

(0) Be Gieve, [1899] 1 Q, B. 794, C. A„ per Vaughan Williams, L.J., 
at p. 804. 

(p) See Be Cronmire, Ex parte Waud, [1898] 2 Q. 13. 383, C. A., per 
A. L. Smith, L. J., at p. 393. 

(7) Such businesses are frequently termed “bucket sliops.” 

(r) Universal Stock Exchange v. Stevens (1892), 66 L. T. 612 ; Shinv v. 
Bagley (1893), Times, 24tb January, C. A. ; compare Shaw v. Caledonian 
Bail. Co. (1890), 17 R. (Ct. of Sess.) 466 ; Lowenfeld v. Ilowat (1891), 19 R. 
(Ct. of Sess.) 128; and see title Gaming and W'ageuing, Vol. XV., p. 270. 

(s) Universal Stock Exchange v. Slrachan, [1896J A. C. lOO. 

(<) Be Gieve, supra; 3Nles v. Lowenfeld (1900), 'Times, 2 Isfc December ; 
(1901), Times, 28th May, C. A. ; Be Duncan {1903), Times, 17th March. 

{u) Be Duncan, supra. The fact that some securities have been takeu up 
is not conclusive against the contract being a wager {Miles v. Lowenfeld, 
supra). 

{w) Be Gieve, supra; see, contra, Philp v. Bennett & Co. (1901), 18 
L. Ji. 129, disiinguisliing Be Gieve, supra, on the ground that the 
purchaser was bound, by the terms of his apphcatiori, to accept the stock 
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be given for payment of the purchase-money (a;) ; the fact that 
interest is charged by the dealer on the purchase price of securities 
which in fact he never purchases (a) ; and the fact that orders for 
undoing the bargain are regularly given contemporaneously with 
original orders (h). 

Sub-Sect. 5 . — Cover Deposited for Gamimj Accounts. 

553. Moneys or securities deposited as security in gaming transr 
actions are deposited as security for the payment of a debt which 
may become due on the happening of an uncertain event, but which 
if it becomes due will not be recoverable at law, and are not witkin 
t^ sibaning of the words “ money or any valuable thing deposited 
to' abide the event of a wager ” (r) in the Gaming Act, 1845 {d\ 

The rights of a person who has deposited security in respect of a 
gaming transaction depend, therefore, upon the common law {e), 

554. Anyone engaged in gaming can withdraw at any time by 
giving notice of his intention to do so (/); and commencing an 
ajtion to get back a deposit is a sufficient notice of withdrawal (g). 

Upon notice of withdrawal the gambler is entitled to recover his 
deposit unless it has been actually appropriated to meet a loss which 
has already occurred (/i). Hence, if the gambler is a winner (i), or 
if the event on which the wager depends has not yet happened (/j), 
ho can recover his deposit ; so also if he is a loser, but the loss is 
less than the deposit, he can recover the balance®* Further, if he 


that had been bought; Shaw v. Bagley (1893), Times, 24th January, 

C. A. 

(x) Be Duncan (1903), Times, 17tli March. 

(а) Universal Stock Exchanges. Strachan, [1896] A. C. 166 ; Be Duncan, 
s'lpra ; Miles v. Lowenfeld (1900), Times, 21st December; (1901), Times, 
28th May, C, A. 

(б) Be Duncan, supra ; see, however, Dutson v. Ilumbert, Nephew tC* Co. 
(1909), Times, 1st February; see, further, title Gaming and Wagering, 
Vol. XV., p. 270. 

(c) Universal Stock Exchange v. Strachan, supra. The contrary view 

was taken in Strachan v. Universal Stock Exchange (No. 2), [1895] 2 Q. B. 
697, A., per Lord Esiier, M.E., at p. 699, and per Kay, L.J., at p. 701, 

following Manning v. Purcell (1855), 7 De G. M. & G. 55, C. A. ; see title 
Gaming and Wagering, Vol. XV., p. 275. 

(d) 8 & 9 Viet. c. 109, s. 18. 

(e) Be Cronmire, Ex parte Waud, [1898] 2 Q. B. 383, C. A., per Vaughan 
Williams, L.J., at p. 396. 

if) Strachan v. Universal Stock Exchange, [1895] 2 Q. B. 329, C. A. ; 
Strachan v. Universal Stock Exchange (No. 2), [1896] 2 Q. B. 697, C. A. ; 
Varney v. Hickman {ISil), 5 C. B. 271 ; Hampden v. (1876), 1 Q. B. D. 
189 ; Trimble v. Hill (1879), 6 App. Cas. 342, P. C. 

ig) Straehan v. Universal Stock Exchange, supra, perA.h. Smith, L.J., 
at p. 334 ; Beggio v. Steven cO Co. (1888), 4 T. L. K. 326, Div. Ct. ; Be 
Cronmire, Ex parte Waud, supra. 

{h) Strachan v. Universal Stock Exchange, supra, and Strachm v. Uni- 
versal Stock Exchange (No. 2), supra; Be Cronmire, Ex parte Waud, supra ; 
compare title Gaming and Wagering, Vol. XV., pp. 273, 274. 

{i) Beggio v. Steven dt Co., supra ; Be Cron^nire, Ex parte Waud, supra ; 
Be Duncan, supra. 

(k) Hampden v. Walsh, supra. 

{1) Beggio v. Steven & Co., supra ; see S. C., sub nom. Beggio v. Foslell 
<& Co. (1888), 4 T. L. R. 240. 
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Sect. 1 . jg a loser lie can recover any part of the deposit which has not 
Gaming and been actually appropriated by the dealer to meet the Joss (//?). 
Wagering in The appropriation to be effective must be a real appropriation to 
Secnrities. a real loss (n). 


Sub-Sect. 6. — I’uri ltase Out of Oamiiii) Winninijs. 

Not ^ 555. A contract for the purchase of securities, made upon the 

cn orcea (\ ^ that they are to be paid for by the purchaser out of winnings 
on gaming transactions which have taken place between himself 
and the seller, cannot be enforced, and no action will lie for damages 
f6r non-delivery of the securities (o). 


Applicable 
to bank 
shares. 


Position of 
broker. 


Sect. 2. — Lecmau's Art. 

, 556. All contracts for sale or transfer of any shares, or stock, or 
other interest in any joint-stock banking company in the United 
Kingdom, other than the Banks of England and Ireland, are by 
statute bound to comply with certain requirements (;)). The con- 
tract (t]) must set forth in writing the numbers of the shareei or 
stock on the register of the company, or, if they are not registered 
by distinguishing numbers, must set forth the names of the persons 
in whose names the shares or stock then stand in the books of 
the company (r) ; to insert in such a contract a false entry of 
names or numbers is a misdemeanour (.s). 

It is the custom of the London Stock Exchange to disregard this 
statute in dealings between members ; this custom, liowover, is an 
unreasonable custom, and does not bind non-members who have 
no knowledge of it (f). 

557. A broker who makes a contract which is unenforccablo by 
reason of this statute is guilty of negligence (a), but if his client, 
after discovering that the statute has not been complied with. 


{m) Strachan y. Universal Stock Ejcdiamje, [1805] 2 Q. B. 029, C. A. ; Ee 
Cronmire, Ex parte Wand, [1898] 2 Q. B. 383, C. A. 

(n) Ee Duncan (1903), Times, 17th March. 

(o) Ee Cronmire, Ex pane Waad, supra. 

ip) Banking Companies’ (Shares) Act, 1807 (30 & 31 Viet. c. 29), com- 
monly known as Leeman’s Act ; see title Companies, Vol. V., p. (315. 

(^) It has been decided in Scotland that where the Act applies it is not 
sullicicut for the seller’s broker to send to his own client a contract note 
containing the client’s own name as seller, but that the contract between 
buyer and seller or their agents must be in writing, and contain the name of 
the registered holder {Nelson Mitchell v. City of Glasgow Bank (1878), 6 E. 
(Ct. ol 8ess.) 420; affirmed on other grounds (1879), 4 App. Cas. 024, where 
Lord Cairns, L.C., at p. 630, expressly stated that he was not satisfied that 
the decision of the Scottish courts on tliis point was erroneous). 

(r) Banking Companies’ (Shares) Act, 1807 (30 & 31 Viet. c. 29), s. 1. 

(s) Ibid. 

(t) Perry v. Barnett (1885), 15 Q. B. D. 388, C. A. ; Coates, Son c& Co. 

V. Pacey (1892)| 8 T. L. K. 351. whether tho custom is illegal in the 

sense of being a. violation of the law, and so rendering every contract made 
with reference to it unenforceable ; see Perry v. Barnett, supra, per Bowen, 
L.J., at p. 397, and per Baggallay, L.J., at p. 390 ; Neilson v. James 
(1882), 9 Q. B. D. 546, per Lord Esher, M.K., at p. 550, and Cotton, L.J., 
at p. 554; title Custom and Usages, Vol, X., pp. 25.7, 203. 

la) Neilson v. James, supra. 
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either himself completes or authorises his broker to complete the 
contract, he can no longer rely on the statute as a defence to any 
action, brought against him in respect of the bargain (b). 

Sect. 3. — llujging the Market 
Sub-Sect. 1 . — Criminal Asjiect, 

558. A conspiracy to give a fictitious price to securities by means 
of false rumours (c) ; by obtaining a quotation in the official list fromr 
the Committee of the London Stock Exchange by false statements (d ) ; 
or by making sham purchases of shares in the market at a premium^c) 
is a criminal conspiracy. 

Sub-Sect. Aspect. 

559. All persons engaged in rigging the market by such false 
representations may be made liable in an action for damages fcfr 
deceit by any purchaser who can show that the representations were 
made for the purpose of inducing him to buy (/). Where the false 
representation was not made to the •plaintiff directly, but he has 
acted upon a representation made to a third person, he must show 
that the false representation was made with the intent that he 
should act upon it in the manner which occasioned his loss (j/). In 
the case of false representations made to the public, with the 
intention of inducing persons to purchase in the market, the makers 
of the false representations are liable to anyone so acting upon 
them (h). But the purchaser must have acted upon the representa- 
tion, for if he was not induced thereby but acted upon his own 
judgment no action will lie (i)* 

Suits between conspirators to rig the market will not be 
entertained by the court (k). 


8ub-Sect. 3^— kcfiitimate MarJeet Maldncj. 

560. A market may be made legitimately provided that no fraud 
or false representation is used. Shares may be pooled and a broker or 

(6) Loring v. Davis (1880), 32 Cii. D. 625; see, further, title Companies, 
Vol. V., pp. 615, G16. 

(c) R. V. De Derengcr Si ; see title MISREPRESENTATION 

AND Fraud, Vol. XX., p. 673, note (5), 

(d) K V. Asvwall (1876), 2 Q. B. D. 48, C. A. 

(e) Scott V. Brown, Doering, McNab <£* Co., Slaughter and Mag v. Brown, 
Doering, McNab Go., [1892] 2 Q. B. 724, C. A.; see title Criminal Law 
AND Procedure, Vol. IX., pp. 562, 503, 708 et seq. 

if) Ibid., per A. L. Smith, L. J., at p. 734. 

{g) Peek v. Gurney (1873). L. R. 6 H. L. 377, ovorruUng Bedford v. 
Bagshaw (1859), 4 H. & N. 538; compare title Misrepresentation and 
Fraud, Vol. XX., pp. 695 et seq. 

(h) Stewart v. Weber (1903), Times, 8th December, C. A., per Co^NS- 

Hakdt, L.J.; compare title Misrepresentation and Fraud, Vol. XX., 
p. 716. 4 

(i) Salaman v. Warner, [1891] 1 Q. B. 734, C. A. 

[h) Scott V. Brown, Doering, McNab Go., Slaughler and May v. Brown, 
Doering, McNab tfe Go., supra, following Taylor v. Ghester (1869), L. R. 
4 Q. B. 309, Ex. Ch., and Begbie v. Phosphate Scioage Go. (1875), L. R. 
10 Q. B. 491. 
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Stock Exchange. 


Sect. 3. jobber instructed to offer them at a certain price and to buy all that 
Rigging the are offered at less than that price ; the broker or jobber may have 
M^et, the shares quoted on the tape at the price at which he is willing to 
deal ; and his employers may agree with him toT take off his hands 
all or any part of such shares as may be bought by him to support 
the market (/). 

Sect. 4. — Corners, 

How far • 661 . Corners are legitimate in the absence of fraudulent 

legitimate. representations made with the object of inducing and in fact 
inducing persons to sell; for the court will not assist persons to 
escape the results of having made unwise bargains {m). 

Where, however, fraudulent devices are resorted to, the persons 
engaged are indictable for conspiracy (n) and liable to an action for 
deceit (o). 


(1) Sanderson and Levi v. British Mercantile Marine and Share Co., Ltd. 
(1899), Times, 19ili July. 

(w) Salaman v. Warner, [1801] 1 Q. B. 734, C. A. 

(n) B. V. As'pinall (1870), 2 Q. B. D. 48, C. A. ; see title Criminal I2aw 
AND Procedure, Vol. IX., pp. 708 et seq. 

(o) Stewart v. Weber (1903), Times, 27th May, 19th June, 8th December, 
C. A. ; Barnj v. Croslcey (1861), 2 John. & H. 1 ; Cray v. Lewis, Parker 
Y , Lewis (1873), 8 Ch. App. 1035; British and American Telegraph Co. 
Y . Albion Bank (1872), L. E. 7 Exch. 119; .sco title Misrepresentation 
AND Fraud, Vol. XX., pp. 707, 718. 
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STOCKS AND SHARES. 

See Bankers and Banking ; Choses in Action ; Companies ; 
Execution ; Executors and Administrators ; Local 
Government; Metropolis; Money and Money-Lending; 
Personal Property ; Bailways and Canals ; Bevbnue ; Stock 
Exchange. 
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Part I. — Regulation of Traffic. 

Sect. 1. — Introductory. 

662 . Apart from some statute or statutory regulation(a) confining 
certain classes of traffic to certain parts of the highway (6), directing 

(a) [It may be pointed out that the introduction of mecbanically- 

driveii vehicles has r^idcred the legislation regulating street traffic to 
some extent inapplieable, since seme of the statutes citherin express terms 
or by necessary implication are limited to veliiclcs drawn by animal power ; 
see, lor instance, Highway Act. 1833 (5 & 6 Will. 4, c. 50), s. 77 ; Highways 
and Locomotives (Amendment) Act, 1878 (41 42 Viet. c. 77), s, 26 ; see 

pp. 271, 272, uosT—Eds.] 

(b) As to trio meaning of regulations requiring traffic to keep “ on 
the near side ” of a road, see Bolton v. Evereit (1011), 75 J. P. 534. 



Part I.— Regulation of Traffic. 

observance of the rule of the road, or otherwise restricting common 
law rights, a person is entitled to use any highway which has been 
dedicated for such traffic as he desires to conduct on it, and to use 
any part thereof, although his failure to observe the rule of the road 
may be evidence of negligence on his part, should an accident 
occur (c). 

Sect. 2. — Diversion and General Regulation of Traffic, 

563. An urban authority, or a rural authority possessing the 
necessary urban powers (d), may from time to time make orders for 
the route to be observed by carts, carriages, horses, and persons, 
and for preventing obstruction of the streets within its district at 
times of public processions, rejoicings, or illuminations, or when 
streets are crowded and liable to be ofetructed (e ) ; it may also give 
directions to the police for keeping order and preventing obstruc- 
tion in the neighbourhood of theatres and other places of public 
resort (/). The Commissioner of Metropolitan Police and the Com- 
missioner of City Police have practically identical powers in the 
Metropolitan Police District and the City of London (g), 

564. Upon application by the minister or wardens of any place 
of public worship within the district, an urban authority, or a rural 
authority possessing the necessary urban powers (/t), may make 
orders regulating the route by which, or the manner in which. 


(c) See titles Highways, Streets, and Bridges, Vol. XVL, pp. 49 
et seq. ; Negligence, Vol. XXL, pp. 412 ct seg. As to the jus spatiandi, 
see title Open Spaces and Recreation Grounds, Vol. XXL, pp. 579, 
580. As to rule of the road, see title Negligence, Vol. XXL, pp. 412, 
413 ; luid pp. 270, 277, post. 

{d) The Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 171, applies 
the Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), ss. 21 — 23, to 
urban districts. The provisions may be put in force in a rural district 
or part thereof by order of the Local Government Board under the 
Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 276 ; see title Local 
Government, Vol. XIX., p, *332. A provision against “driving or 
conducting cattle ’’ by a certain route is not infringea by carrying calves 
in a cart {Triggs v. LesUr (1860), L. R. 1 Q. B. 259 (local Act) ). 

(e) As to the diversion of tradic by barriers or hoardings when a street 
is being repaired or broken open, see title Highways, Streets, and 
Bridges, Vol. XVL, pp. 198 et seq. 

if) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), ss. 21, 23 ; the 
penfUty for wilful breach of any order is a sum not exceeding 405 . {ibid., 
s. 21). For a conviction for disregarding a constable’s direction to stop, 
DuMeridqe v. Rawlings (1912), 77 d. P. 167. As to theatre queues, 
.soe Lyons, Son ft- Co, v. Qulliver (1913), 29 T. L. R. 428; and title 
Theatres and Other Place.s of Entertainment, p. 408. post. As to 
open spaces, see titles Commons and Rights op Common, Vol. IV., 
pp. 601 et seq.; Open Spaces and Recreation .Grounds, Vol. XXL, 
pp. 577 et seq. 

{q) Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), sa. 62, 53, 69 ; 
Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), ss. 11. 24; R. v. 
Lushington, Ex parte Keen (1899), 15 T. L. R. 388. As to the Metropolitan 
and City of London Police, see title Police, Vol. XXIL, pp. 466 ei seq., 
478 et seq. 

{Ii) See note (d), supra. 
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persons may drive carts, carriages, and cattle near such places 
during service hours on Sundays and certain other days (i). 

The Commissioner of Metropolitan Police has similar powers 
within the Metropolitan Police District (j), 

666 . Police regulations may be made as to certain streets within 
six miles from Charing Cross, but outside the City of London, with 
respect to the line to be kept by persons riding or driving, and to 
the route to be taken by vehicles, and such regulations may prohibit 
any vehicle from entering a street for the purpose only of passing to 
its destination in some other street. No such regulation, however, 
cUiay limit the number of metropolitan stage carriages that may 
pass down any street in pursuance of their ordinary trade (A:). 
Police notices as to traffic generally, and as to hackney and stage 
carriages, may in the Metropolis be affixed to lamp-posts (1). 

Within the City of London the Common Council has similar 
but rather more extensive powers of making regulations (m). 

666 . In places where the Public Health Acts Amendment Act, 
1907, 8. 88 (m), is in forcp, the officer in charge of the police at 
any fire has power to stop and regulate the traffic in any street if 
ho considers it necessary or desirable to do so for the purpose of 
extinguishing the fire or for the protection of life or property (o). 

667 . In places where the Public Health Acts Amendment Act, 
1907, s. 78 (p), is in force, the local authority, whether urban or 
rural, may from time to time make regulations { q\ to bo approved by 
the Home Secretary, with respect to particular streets specially liable 
to be obstructed owing to the amount and nature of the traffic, pre- 
scribing the line to be kept at any street crossing by riders and 

(i) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), ss. 22, 23. 'Hie 
order is to be printed and affixed as required by ibid., s. 22 ; the penalty 
for wilful breach of an order in a sum not exceeding 40.9. {ibid,), 

(j) Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), ss. 51, 54. 

{k) Metropolitan Streets Act, 1867 (30& 31 Viet. c. 134), ss. 3, 4, lU — 13 ; 
.Metropolitan Streets Act, 1885 (48 & 49 Viet. c. 18), s. 2. As to the pro- 
cedure in selecting streets and making regulations, as to the publication and 
proof of regulations, and as to penalties and power to arrest offenders, see 
Metropolitan Streets Act, J867 (30 & 31 Viet. o. 134), ss. 10 — 13. 

{1) Metropolitan Streets Act, 1867 (30 &; 31 Viet. c. 134), s. 22; Metro- 
politan Public Carriage Act, 1869 (32 & 33 Viet. c. 115), s. 14. 

(m) City of London (Street Traffic) Act, 19i)9(9Edw. 7, c. Ixvii.), s. 2. As 
to courts of common council, s(‘o title METiiOPOLis,Vol. XX., pj). 42Qets(y. 

{n) 7 Edw. 7, c. 53. This provision may bo put in force in any district 
or contributory place by order of the Home Secretary {ibid.^ s. 3 "(1), (4) ) ; 
see title Public Health and Local Administration, Vol. XXIIL, 
p. 364. 

(o) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 88. 
The penalty for wilful disobedience to the officer’s order is a sum not 
exceeding £5 {ibid.). As to the powers of the police and firemen at fires in 
the Metropolis, see title Metropolis, Vol. XX., pp. 417, 418. 

{p) 7 Edw. 7, c. 53. ‘This provision may be put in force in any district 
or contributory place by order of the Home Secretary {ibid., s. 3(1), (4) ) ; 
see title Public Health and Local Administration, Vol. XXIII., p. 364. 

{q) The penalty for breach of any regulation after warning by word or 
signal from a constable directing the traffic is a sum not exceeding 40s. 
(Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 78). No 
offence is committed until after a warning {Chorlton v. Liggett (1910), 74 
J. P. 458). 
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drivers, and requiring heavy and slow vehicles to keep to a particular 
portion of the street (?•). 

. Sect. 3. — llesWictiom as Traffic. 

668. No cart, wagon, or similar («) vehicle may be used on a 

highway unless the owner’s name and address is painted in the 
prescribed manner cm th6 olf side (f). , * ‘ 

669. No one person may drive more than two carts, wagons, or 
other such carriages on any highway ; he may only drive two if each is 
drawn by a single horse, and if the horse of the hinder one is fastened 
to the foremost one by a rein not exceeding 4 feet in length (a)- 

670. In places where the Public Health Acts Amendment Act, 
1907, B. 80 {w), is in force, the local authority may by order (a:) 
prescribe the streets in which, and the manner according to which, 
the leading or driving (?y) of animals shall be permitted within the 
district. Such an order may operate only between 9 a.m. and 9 p.m., 
and is not to prevent animals being driven to or from their owner’s 
premises, or to any licensed slaughter-house. A reasonably short 
routi% is to be allowed at all times for caftle passing direct between 
a market and a station, or wharf, or place outside the district. 

571. Within six miles from Charing Cross, London, no person 
may drive or conduct any cattle (rt) through any street (/^) between 
certain hours (r), except with the permission of the Commissioner of 
Metropolitan or City Police, as the case may bo (d). 

(r) Public Health Acta Amendment Act, 1007 (7 Edw. 7, c. C3), s. 78. 

(a) Danhy v. Hunter (1879), 5 Q, B. D. 20. 

it) Highway Act, 1835 (5 & 0 Will. 4, c. 50), s. 76. Large legible letters 
in white upon black, or vice versa, not less than an inch in height must be 
used ; the name and address of one partner sulTico (ibid .) ; and see p. 276, 
2mt. As to similar provisions applicable within live miles of the London 
General Post Office, see London Hackney Carriage Act, 1831 (1 & 2 Will. 4, 
c. 22), 83. 59, 60 ; London Hackney Carriages Act, 1843 (6 & 7 Viet. c. 86), 
B. 4. As to the provisions relating to locomotives and motor cars, see 
pp. 309, 317 et seq. 

(h) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 77 ; Hoherison v. Birlcett 
(1858), 32 L. T. (o. s.) 105. As to the number oi wagons that may bo 
drawn by a locomotive on a highway, see p. 31 1, jmt; as to trailers, boo 
pp. 323, 331, post. 

(w) 7 Edw. 7, c. 53. This provision may be put in force in any district 
or contributory place by order of the Home Secretary (ibid., s 3(1), (4) ) ; 
see title PuKUO Health and Local Administration, Vol. XXIII., p. 364. 

(x) No summary penalty is provided for breach of bucIi an order. 

iy) ^8 to the meaning of the phrase “driving or conducting” cattle, 
see note (d), p. 269, ante, 

(а) “Cattle” is defined as including buU, ox, cow, heifer, calf, sheep, 
goats, and swine, also horses, mules, and asses, when led in a string or 
loose (Metropolitan Streets Act, 1867 (39 & 31 Viet. c. 134), g. 3). 

(б) “Street” is defined as including “any highway or public place, 
whether a thoroughfare or not” ; the royal parks, gardens, and posses- 
sions managed by the Commissioners of Public Works are for the purposes 
of the Act to be deemed public places (ibid,). 

(c) The prohibited period is in the City between 8 a.m, and 8 p.m. (City 
of London (Street Traffic) Act, 1909(9 Edw. 7, o. Ixvii.), s. 2), and outside 
the City between 10 a.m. and 7 p.m. (Metropolitan Streets Act, 1867 (30 

31 Vict. 0 . 134), 8. 7). 

(d) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), 83. 3, 4. 7; 
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572 . In certain streets Within miles frbin Charing Cross no 
person may between 10 a.m. and 7 p.m., except with the permission 
of the Commissioner of Metropolitan or City Police, as the case mc^ 
be, or except in cases of emergency, drive or conducft"' any vehicle 
laden with any articla, exceeding 85 feet in len^h, or protruding 
more than feet behind the vehicle or mote than 1 foot frqm'the 
sides thereof ; qr carry any ladder, pole, of other artfcle exceeding 
85 feet in length or 8| feet in breadth ; or drive or conSuct any 
vehicle used for conveying goods and 4tawn by more than four 
horses (e). 

^ 573 , A county council (/) may maKe bye-laws as to any highway 
in the county (1) for prohibiting or regulating the use of any wagon, 
wain, cart, or carriage drawn by animal .power scpd^ haying wheels 
of which the fellies or tires are not of such width in .jifoportion to 
the weight carried by, or to the size of, or to the nuhlber of wheels 
of such wagon, wain, cart, or carriage, as m&y be specified in 
such bye-laws; (2) for prohibiting or regulating the use of any 
wagon, cart, or other carriage drawn by animal power not having 
the nails on its wheels cotintersunk in such manner as may^ be 
specified in such bye-laws, or having on its wheels bars or other 
projections forbidden by such bye-laws; (8) for prohibiting or 
regulating the locking of any wheel of any waggon, wain, cart, or 
carriage drawn by animal power when descending a hill; unless 
there is placed at the bottom of such wheel during the whole time 
of its being locked a skidpan, slipper, or shoe in such manner as to 
prevent the road from being destroyed or injured by the locking of 
such wheel ; and (4) for j^rohibiting or regulating the erection of 
gates across highways, and prohibiting gates opening outwards on 
highways. 

674 . A local authority in whose district a street tramway is laid 
may make regulations as to the speed of tramcars, the distances to 
be maintained between cars (</), the stopping of cars, and the traffic 


Metropolitan Streets Act, 1885 (48 & 49 Viet. c. 18), s. 2. The penalty is 
a sum not exceeding lOs. per beast (Metropolitan Streets Act, 1867 (30 & 
31 Viet. c. 134), 8. 7). As to the meaning of “drive or conduct,” see note (d), 

р. 269, ante. As to the Commissioners of Metropolitan and City Police, see 
title Police, Vol, XXII., pp. 469 et seq., 478, 479. 

(fl) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), ss. 4, 10, 16; 
Metropolitan Streets Act, 1885 (48 & 49 Viet. c. 18), 8. 2. The penalty is 
a sum not exceeding 40s. (Metropolitan Streets Act, 1867 (30 & 31 Viet. 

с. 134), s. 16). 

if) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet, 
c. 77), 88. 26, 38 ; Local Government Act, 1888 (51 & 62 Viet. c. 41), 
8. 3 (viii.). Such bye-laws may apply to any non-county borough within 
the county, although a quarter sessions borough (Local Government Act, 
1888 (51 & 52 Viet. c. 41), ss. 35, 37, 38); compare titJe Local Govern- 
ment, Vol. XIX., pp. 300, .301. As to the City of London, see Local 
Government Act, 1888 (51 & 52 Viet. c. 41), a. 41 ; as to confirmation of 
sucli bye-laws, see Highways and Locomotives (Amendment) Act, 1878 
(41 & 42 Viet. c. 77), s. 36 ; as to offences and penalties, see ibid., ss. 20, 
36 ; and as to appeals from convictions, see ibid.y s. 37. As to the powers 
of county councils generally, see title Local Government Vol. XIX., 
pp. 340 et seq. 

{g) See R. v. Manchester Corporation (1910), 75 J. P. 73. 
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on any road in wfa’ich the tramway 4s |laid(/i). Nothing in the Sect. 3. 
.J'ramways Aet, 1870 (i), is to limitthe powers of q. local authority or Restrictions 
^the police to regulate street 'traffic, including ttamcars, on or off as to 
.any tramway (j); and hhthing in that Act, or any bye-law made 
thereunder,' is to abridge the right of 4;he jmhlic to use every part 
’ of a road along which h tramway is laid with carriages not having 
flange wheels or wheels suitable only to run on th£ tram rails (/c); 
but the public must not uSe dn^the tramway carriages having such 
wheels (0, and must 6)ct reasonably in moving off the rails to make . 
room for cars (m). ■ 

675. In places whhre thte necessary provisions of the Publiij Bye-Wsas 
Health Acts Amendment Act, 1907 (n), are in force, the local authority 

may make and enforce hye’-laws, to be approved by the Home Secre- and the 
tary (o), prescribing the nature of the traffic for which esplanades seashore, 
or promenades may be used, regulating selling and hawking thereon, 
and for preserving order and good conduct (p), and may also make 
and enforce bye-laws for the prevention of danger, obstruction or 
annoyance to persons using the seashore {q)» 

676. In places where the Public Health Acts Amendment Act, street porters 
1907 (r), 8, 84, is in force, the local authority may grant to any messen- 
person a licence to carry on the calling of a luggage porter, light 

porter, public messenger, or commissionaire, and may include therein 
conditions as to the badge which the holder shall wear («). An 
unlicensed person who represents himself to be licensed or who wears Licensing, 
any badge for such a purpose is liable to a penalty not exceeding 
208. (t), A licence expires on the 81st March next following its 
issue ; it may, however, be granted for a less period and may be sus- 
pended, revoked or indorsed by the local authority for a breach of the 
bye-laws, or whenever the authority deems necessary in the public 
interest, but the existence of the power to suspend, revoke or 
indorse a licence must be plainly set forth in the licence (u). 

The authority may make bye-laws for regulating the conduct of Bye-laws, 
licensed persons and for fixing the charges to be made by them (a). 


(A) Tramways Act, 1870 (33* & 34 Vict.c. 78), s. 61 ; as to tramways and 
tramcars, see title Tramways and Light Railways, pp. 779 et seg.^post 

(i) 33 & 34 Viet. c. 78. 

(/) Ibid.f 8. 61. 

{k) Ibid.f s. 62. 

(0 Ibid., 88. 34, 54. 

(m) Hartley v. Chadwick (1904), 68 J. P. 512. 

(n) 7 Edw. 7, c. 63. This provision may be put in force in any district 
or contributory place by order of the Home Secretary {ibid,, s. 3 (1), (4) ) ; 
see title Public Health and Local Administration, Vol. XXIII., p. 364. 

(o) Public Health Acta Amendment Act, 1907 (7 Edw. 7, o. 63), b. 9. 

ip) Ibid,, 8. 83. 

iq) Ibid,, 8. 82. No bye-laws affecting the foreshore below high-water 
mark can come into operation until the consent oi the Board of Trade has 
been obtained {ibid,) ; see, generally, title Waters and Watercourses. 

(r) 7 Edw. 7, c. 63 ; see note (n), supra. 

(5) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), 8. 84 
(1), (4). A fee of la. may be charged for a Ucenco {ibid,, s 84 (1)). 

(<) IhU,, 8. 84 (6). 

{u) Ihid.y 8. 84 (3). 

(a) Ibid., 8. 84 (2). 

H.L.— xxvn. 
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577. The Commissioner of Metropolitfin Or Ci^ Police,, as 
the case may be, may licdhsa ! street shoeblacks Ad ^ commisV 
sionairea or messengers to exet 9 i 8 e their calling, and appoint stanat / 
ings for them, and ffx the numbers of feach class who. may stand ^ 
there (h). A penalty not exceeding 40^. is incutred by afiy un- 
authorised person who ocei4)ies a standing, or by any person who 
fraudulently puts on or imitates the dress or takes the name, 
designation or character of any authorised shoeblack or^commis- 
sionaire, or who molests or obstructs any adthorised shoeblack, 
commissionaire or messenger in the exercr8;|,t’6f bis calling (c). 

c 678 . An urban authority (d) may bifenWthiiJiiDprie^ drivers 
and conductors of horses, ponies, mules% S^es^tandi^ for hire 
within the district, in like manner and wifch^ the like 'incidents and 
consequences as in the case of proprietors and drivers of hackney 
carriages (6), and may make bye-laws^ for regulating stands and 
fixing rates of hire, and as to the qualification of such drivers and 
conductors, and for securing their good and orderly conduct whilst 
in charge. 

579 . An urban authority which has adopted the Public Health 
Acts Amendment Act, 1890 (/), Part III., may make bye-laws 
prescribing the times for the carriage through the streets of any 
ffflcal or offensive or noxious matter or liquid ; for providing for 
proper carts or receptacles being used ; and for compelling the 
cleansing of any place on which such matter or liquid may be 
dropped or spilt (< 7 ). 

In London the County Council must make, and every sanitary 
authority (h) must observe and enforce, bye-laws for prescribing the 
times for the removal or carriage by road or water of any faecal or 
offensive matter or liquid in or through London, and providing that 
the carriage or vessel used therefor shall be properly constructed 
and covered so as to prevent the escape of any such matter or liquid, 
and so as to prevent any nuisance arising therefrom (i). 

580 . No dog may be used for the purpose of drawing or helping 
to draw any cart, carriage, truck or barrow on any highway (j). 


(b) MetropoUtan Streets Act, 1867 (30 & 31 Viet. c. 134), ss. 2, 3, 19. 

(c) Ibid., 8 . 20. 

(d) Public Health Act, 1876 (38 & 39 Viet. c. 65), 8. 172 ; or a rural 
authority receiving urban powers under ibid., s. 276. 

(e) As to licences in the case of hackney carriages, see pp. 296 et seq., 
post. 

(/) 63 & 64 Viet. c. 69. 

(g) p Ibid., 8. 26 (1). This provision may be put in force in a rural place 
by order of the Local Government Board {ibid., 8. 6) ; see title Public 
Health and Local Administration, Vol. XXIII., p. 364. 

(h) As to the London County Council, see title Metropolis, Vol. XX., 
pp. 393 et seq. ; as to irfetropolitan sanitary authorities, see ibid., p. 408. 

(i) PubUo Health (London) Act, 1891 (64 & 66 Viet. e. 76), s. 16 (2), (3). 
As to the power to arrest offenders, see ibid., s. 16 (4). As to nuisances, 
generally, see title Nuisance, Vol. XXL, pp. 603 et seq. 

ij) Protection of Animals Act, 1911 (1 & 2 Geo. 6, c. 27), s. 9 ; Metro- 
politan Police Act, 1839 (2 & 3 Viet. c. 47), s. 66, which apparently applies 
to all places (whether highways or not) within the Metropolitan Police 
District ; see title Animals, Vol. I., p. 400. 



275 


P^KT II.— TeAFITIO NmSANOES AND OFFENCES. 


l^uisances. §Lnd Offences. 

"‘V" ■ , , .• 

Sect. l.—ShaftSj Machines ^ Engines^ Kilns near Highways, 

581 . It is unlawful to sink any pit. or shaft, or to erect or cause 
to be erected any steam engine, gin or other like machine, or any 
machinery attached thereto, within twenty -five yards, or any wind- 
mill within fifty y^rds of any part of a public carriageway or 
cartway, unless the samo is within a building or sufficiently screened 
by a wall or fencb ; dflto make or cause to be made any fire for 
calcining or bumingiil^^iiei limestone, bricks, clay or coke within 
fifteen yards of any/part'^^a public carriageway or cartway, unless 
such fire is within a bui&ng or sufficiently screened by a wall or 
fence (k). The foregoing provisions do not, however, prevent the 
use, repair or enlarging of windmills, engines, machines, kilns or 
other erections existing on the 81st August, 1885(0. Portable 
steam threshing machines and engines (m), and locomotives used 
for ploughing (?i), are also exempt froin such provisions, if certain 
precautions are observed in using them. 

Sect. 2. — Miscellaneous Offences under the Highway Acts. 

682. It is an offence (o) wilfully (p) to ride, or wilfully to lead 
or drive, any horse, ass, sheep, mule, swine, cattle, carriage (g), 
truck or sledge upon any footpath or causeway by the side of any 
road(r) made or set apart for the use or accommodation of foot 
passengers ; to tether any horse, ass, mule, swine, or cattle on any 
highway ; to play at football or any other game on any part of a 
highway to the annoyance of any passenger (s) ; being a hawker, 

[k) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 70. A penalty may be 
imposed not exceeding £5 a day (i6id.). liens rea is essential {Harrison 
V. Leaper (1862), 26 J. P. 373). The screen need not be a substantial fence 
if it is effective as a screen {Blakeley v. Baker (1878), 39 L. T. 359). As 
to the duty of fencing, see, further, titles Boundaiiies, Fences, and 
Party Walls, Vol. III., p. 130 ; Highways, Streets, and Bridges, 
Vol. XVI., p. 169. For forms of notice to fence a shaft or entrance to a 
mine or quarry, see Encyclopjcdia of Forms and Precedents, Vol. XL, 
pp. 122 et seq. 

{1) Highway Act, 1836 (6 & 0 Will. 4, c. 50), s. 70. 

(m) Locomotive Threshing Engines Act, 1894 (57 & 58 Viet. c. 37). As 
to the position prior to this Act, sec Smith v. Stokes (1863), 4 B. & S. 84. 

(n) Locomotives Act, 1865 (28 & 29 Viet. o. 83), s. 6; and see p. 315, 
post. 

( 0 ) Highway Act, 1836 (6 & 6 Will. 4, c. 50), s. 72. Under this provision, 
which applies throughout England, anyone may prosecute {Back v. Holmes 
(1887), 68 L, T. 713). It is for the justices to say whether the locus in quo 
is a highway or not {Williams v. Adams (1862), 2 B. & S. 312 ; E.v. Bradley 
(1894), 58 J. P. 199); see title Highways, Streets, and Bridges, 
Vol. XVL, p. 168. As to other offences as regards highways, see ihid.^ 
pp. 166 et seq, 

(p) As to the meaning of the word “wilfully,” see title Highways, 
Streets, and Bridges, Vol. XVL, p. 167, note (d). 

{q) Including a cycle ; see p. 335, post. 

(r) This provision does not apply to other footpaths {R. v. Pratt (1867), 
L. R. 3 Q. B. 64). 

(«) For convictions for playing games, see Woolley v. Corbishley (1860), 
24 J. P. 773 ; Pappin v. Jlfaywarif (1863), 9 L. T. 327. 
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S£CT. gipsy, bighmy; or to make or assist 

IZ'LL fir,. I wan A to ire anygan or pistol, or set ire to o? 


other traveller, to pitch any tent, booth, stall, or stand, 


o^mZ's ;;k7S rnj£re,«-wanton/jtofire^ - 


Zd7m ZZnIyio let oS any ire^ork within ifty feet of the centre of any 
Highway puiUc carriageway or cartway ; or to bait, or run for the purpose of 
baiting, any bull upon or near any highway ; or to suffer any hith, 
rampingon dirt, lime, or other offensive matter or thing whatsoever (t) to run 
highway. fnto any highway from any adjacent building, lands or premises, to 
Fires, fire- injury of the highway or to the injury, interruption or danger 

works, bu^i- of any passenger thereon (u). -< - 

nS^ifce^on * It is an offence (ir) for the driver (a) ot any wagon, cart or 
highway. other carriage (h) of any kind to ride on it (c), or on a horse drawing 
Driver riding it on any highway, unless he has some other person on foot or on 
on cart and horseback to guide it, or unless all the horses drawing it are being 
guided by reins ; for the driver of any carriage whatsoever on any 
Driver highway by negligence or wilful misbehaviour to cause 

causing Person, horse, cattle or goods conveyed in any carriage, 

injury by passing or being on such highway, or to quit the highway and go 
negligence, other side of the hedge or fence, or negligently or wilfully to 

be at such a distance from the carriage, or in such a situation 
whilst it is passing upon the highway (d), that he cannot have 
control of his horse or horses, or to leave any cart or carriage on a 
Driving cart highway SO as to obstruct the passage thereof (e) ; for any person 
without name fco drive any wagon, cart, or similar carriage not bearing the 
o^er’s^nanfe. Owner’s name (/), and to refuse to disclose such name (r/) ; for the 
Non-observ- ^^^iver of any wagon, cart or other carriage whatsoever, or of any 

anir W The ejusdem generis rule of construction has been applied to these 
hindering words {Crosdill v. PatcUff (1862), 26 J. P. 165) ; see title Highways, 

passage. Streets, and Bridges, VoL XVI., p. 168, note (i) ; compare title 

Statutes, pp, 145, 146, ante. For a form of notice by a highway authority 
to remove nuisances on a highway, see Encyclopaedia of Forms and 
Precedents, Vol. VI., p. 413. 

* (w) In the case these offences injury, interruption or danger must be 
proved {Stinson v. Browning (1866), L. R. 1 0. P. 321 ; Brotherton v. 
Tittensor (1896), 60 J. P. 72> Hill v. Somerset (1887), 51 J. P. 742). 
The words oteath only two offences, namely, injury to the highway and 
injury, interruption or danger to a passenger {Smith v. Berry (1905), 70 
J. P. 93) ; see title Highways, Streets, and Bridges, Vol. XVI., p. 168, 
note {1 ) ; and compare title Criminal Law and Procedure, Vol. V., 
pp. 775 et seq, - * 

{w) Highway Act, 1^36(5 & 6 Will. 4, c. 50), s. 78. As to these offences, 
see also title Negligence, Vol. XXL, p. 412. 

{a) H'he Tmd “ driver” has been held io extend to a person riding on 
horseback {Williams v. Evans (1876), 1 Ex. D. 277). 

(6) Including a cycle ; see p. 335, post. 

(<f) It has been said that if a cart was standing still a driver sitting on the 
cart could not be regarded as ” riding ” on it {Barton v. Williams (1820), 
3 B. & Aid. 330, per Bayley, J„ at i^p. 336, 337). 

* ‘ (d) A carriage is still. “ passing upon ” the highway if the driver stops it 
’temporarily and leaves it {BhytJiian v. Baorendalc, [1895] 1 Q. B. 768). 

\e) The fact that a boy is left in charge does not necessarily preclude 
justices from convicting under this clause {Hinde v. Evans (1906), 70 J. P. 

> 548). 

, {j) See p. 271, ante. 

(g) Compare Jones v. Owen (1823), 2 Dow. & Ry. (k. b.) 600, decided 
under the corresponding provision in stat. (1773) 13 Geo. 3, o. 78, s. 60 


Driving cart 


Non-observ- 
ance of rules 
of road and 
hindering 
passage. 


(now repealed). 


78, B. 60 
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horse or other beast of draught or burden, when meeting any 
^b.ther carriage, horse or beast of burden* not to* keep to the near 
side of the road; for any person in any manner wilfully to 
prevent any other person from passing him or any carriage, horse, or 
beast of burden under his care upon a highway, or by negligence or 
misbehaviour to hinder the free passage of any person, carriage, 
horse, or beast of burden on any highway, or not to keep his own 
carriage, horse or beast of burden on the near side of the road for 
the purpose of allowing such passage (/i). 

Drivers committing any of the above offences may be arrested 
without warrant by an eye-witness (i). 

Sect. 3. — Furious or Dangerous Riding and Driving, 

584. Any person who on any highway rides any horse or beast 
furiously, so as to endfthger the life or limb of any passenger, is 
liable to a penalty not exceeding £5 (k). 

Any person who on any highway drives any sort of carriage (1) 
furiously, so as to endanger the life gr limb of any passenger, is 
ligfble, if he be the owner, to a penalty not exceeding JBIO, and, if 
he be not, to one not exceeding .t‘5, and may be arrested without 
warrant by any eye-witness (m). 

A person in charge of a vehicle who by wanton or furious driving 
or racing or other wilful misconduct or wilful neglect does, or 
causes to bo done, bodily harm to any person, is liable to imprison- 
ment with hard labour for two years (nj. 

In an urban (o) district any person, who in any street, to the 
obstruction, annoyance, or danger of the residents or passengers, 
rides or drives furiously any horse or carriage, or drives furiously 
any cattle, is liable to a penalty not exceeding 40s., or to imprison- 
ment for a term not exceeding fourteen days, and may be arrested 
without warrant by any constable witnessing the offence (p), 

; ■ 

(h) No offence is committed under this provision by a driver who keeps 
to the off side of the road if the driver of the only other vehicle on the 
road consents to overtake him on the near side {NuttallY. Piclcering, 
[1913] 1 K. B. 14). • i 

{i) Highway Act, 1835 (5 & 6 Will. 4, c. 50), 8. 78 ; as to the procedure 
if an offender refuses to aisclose Ins name, see ibid.; as to the general 
power to arrest unknown persons, see ihid.,&. 79 ; as to proceedings for 
penalties, see ibid., ss. 103, 105 — 108, 110.' -As to the rule of the road 
and the exceptions thereto, see title Negligencih Vol. XXI., pp, 412, 413. 

{k) Highway Act, 1835* (6 & 6 Will. 4, o. 50), s. 78 ; see also title Negli- 
gence, V^ol. XXL, p. 413 ; Williams v. Evans (1876);* 1 E:^. D. 2T7.^ The 
power to arrest and the provisions (see note (t), supra) as to proceedings 
against drivers whose names are unknown apparently do not extend to 
“ riders.” 

(l) Including a cycle (Taylor v. Ooodwin (1879), 4 Q. B. D. 228); f&ee 
p. 335, post. 

(m) Eiighway Act, 1835 (5 & 6 Will. 4, o. 60), s. 78; see note (i), supra. 

(n) Offences Against the Person Act, 1861 (24 & 25 Viet, c, lOOf, 8.*35 ; 

see title Criminal Law and Procedure, VoL IX., pp. 606, 606. • 

(o) Or rural district where this provision has been put in force by order 

of the Local Government Board ; see note (d), p. 269, ante. , < 

(p) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28. As to 
London, see Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), s. p4 (o). 
As to arrest without warrant, see titles Criminal Law and Procedure; 
Vol. IX., pp. 296 el seq. ; Police, Vob XXII., pp. 497, 498 ; T^.espass, 
pp, 879, 880, post. 
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Sect. 3, 

Fnrlons or 
DangerouB 
Riding and 
Driving. 

Public Health 
Acts Amend- 
ment Act, 
1907, 8. 79. 

Cattle on 
high way jr 


Cattle in 
streets. 


In districts where the Public Health Acts Amendment Act, 
1907 (q)f s. 79, is in force, any person riding or driving so as to 
endanger the life or limb of any person, or to the comdion 
danger of the passengers in any thoroughfare, is liable to a 
penalty not exceeding 40s., and may be arrested without warrant 
by any constable witnessing the offence (r). 

Sect. 4. — Cattle Straying on Highways and Streets. 

585 . If any horse, mare, gelding, bull, ox, cow, heifer, steer, 
5 alf, mule, ass, sheep, lamb, goat, kid; or swine is found straying 
on or lying about («) any highway, or across any part thereof, or by 
the sides thereof, except on such parts of any highway as pass over 
any common or waste or uninclosed ground (0, the owner is liable 
to a penalty, not exceeding 5s, for each animal or 30s. in all, 
together with the reasonable expense of removing the animals to 
his field or stable, or to the parish pound or other place provided, 
and any proper charges of the pound-keeper (ii). This provision is 
not to be deemed to take away any right of pasturage which may 
exist on the sides of any highway (^/) ; but an owner exercising *his 
right must keep his animals from straying, except temporarily, or 
lying on the actual road (r), 

586 . Cattle (?r) found at large in any street (a) in an urban 
district (6), without any person having the charge thereof, may be 


(g) 7 Edw. 7, c. 63. 

'(r) Ibid.f 8, 79; see note (»), p. 273, ante. 

(«) Tfte offences of allowing to “stray” and allowing to “lie about ” 
are distinct (Lawrence v. King (1868), L. R. 3 Q. B. 345). Animals are 
not' “ straying ” if they are under the control of an attendant {Lawrence v. 
King/ supra ; Morris v. fTeffries (1866), L. R. 1 Q. B. 261 ; Sherhorn v. 
Welts (1863), 3 B*. & S* 784; Qoldingv. Stocking (1869), L. R. 4 Q. B. 616 ; 
Horwood V. Goodall] Horwood v. Hill (1872), 36 J. P. 486). If they are 
“ lying about/* the pfesdnee of a keeper is not in itself an excuse 
{Lawrence v. King^ siipra) ; but, apparently, animals on a journey may 
be allowed ^o rest fof a rea^nable time {ihid.y per Blackburn, J. ; 
compare Horwood v.’ Qoadally Hinwodd v. Hilly supra). As to the civil 
liability for animals straying, see Elli^y. Hanyard (1911), 106 L. T. 61, 
C. A. ; Higgins v.SearU (1909), 73 J. F. 185, C. Hadwell v. Jiightony 
y907] 2 &. Bi 345 ; Cox v. Burhidge (186^, p C.'^. (n. s.) 430 ; Jones v. 
Zee (1911), 76 J. P. 137. .As to cattle ’trespassing from a highway, see 
titles Animals, VoI. I., pp. 377, 378; Neglujence, VoI. XXL, p. 410. 

(<) Ah to this exception, whicli'only appliefe^to pieces of land of some 
considerable size,’ see Bothamley v. Dqgihy {181 l)y 24 L. T. 666 ; Golding v. 
Stocking y supra ; Plumbley v^jLock (19©3), 67 J. P. 237. 

J,u) Hiahwa5[ Act, 1864 (^7 A; 28 Viot. c. 101), s. 25. As to the penalties 
or pound-breach, see Ifighway.i,^t, 1835 (5 & 6 Will. 4, c. 60), s. 75 ; 
• as to the pare of impounded anihials, see Protection of Animals Act, 1911 
(1 & 2 Geo. 6, c. 27), 8. 7; and title Animals, Vol. I., p. 382. As to 
grazing on roadside wastes, see titles Commons and Rights of Common, 
Vol. IV., ir. 607; Highways, Streets, and Bridges, Vol XVI., p. 66; 
as to coipmon of pasturage generally, see title Commons and Rights of 
C dMMON, Vol. IV., pp. 447 et seq. 

(«;) Bothamley v. JUanbyy supra ; Golding v. Stocking, supra. 

{w) Including horses, asses, mules, sheep, goats, and swine (Town 
Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 3). 

(a) For a definition of “street,” see ibid., s. 3; title Highways, 
Streets, and Bridges, Vol. XVI., p. 16. 

{h) The provisions here referred to (the Town Police Clauses Act, 1847 
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impounded (c), by any constable or resident, in any common pound sect. 4, 

within the district, or in such other place as the authority may Cattle 

appoint for the purpose; they may be detained until the owner graying on 
pays to the authority a penalty not exceeding 40s. and the 
reasonable expenses of impounding and keeping them (d). Pro- Streets, 
vision is made for the sale of impounded cattle, if the money is not 
paid within three days(^), and for punishing persons guilty of 
pound-breach (/). The authority may provide and maintain a 
pound ig). , ^ 

687 . In London a person may not permit any swine to stray or Pigs straying, 
go about in any street or public place (/«). Swine found so doing 
may be removed by a constable, and may be ordered to be 
forfeited (i). 

Sect. 5. — Bye-laivs as to Behaviour in Streets, 

588 . Bye-laws for good rule and government may be made Bye-iawaas 
(1) outside London, for a borough by the borough council (A:), and 
for any portion of a county not withm a borough by the county 
c<>uncil(0 ; (2) in London, by the London County Council®, and 
for any particular metropolitan borough by the council thereof (m). 

Under these provisions bye-laws have been made as to such 
matters as lights upon vehicles («) ; noisy instruments and singing 
in streets (o); offensive or indecent language or behaviour in 

( 10 & 1 1 Viet. c. 89), 88. 24 — 27) are applied to urban districts by ,the Public 
Health Act, 1875 (38 & 39 Viet. c. 65), 8. 171, but may be put in force 
in rural places by order of the Local Government Board, under t6t3., s. 276. 

(c) As to the general law relating ito pounds, see title Animals, 

Vol. I., pp. 382 et seq. ; and Coaler v. Willcocls, [1911] 2 K. B.„T24, a A. 

(d) Town Police (jlauses Act, 1847 (10 & U Viet. c. 89), s. 24v 

(e) Ihid., 8. 25. ‘ . 

(/) Ibid.f s. 26. 

ig) Ibid., 8 . 27, 

^ (h) Public Health (Loudon) Act, 1891 (54 & 66 Viet. c. 76), s. 17 (l)(b). 

The penalty is a 8um not exceeding 40«,, ana a further 10®. 4or eVery day 
during which the offence is continued afjer notke {ibid., s. 17 (2^). K& to 
keeping swine in London, .see ti^lo Nuisance, Vol. XXL, p.^ 614. As 
to the district comprised in the terih “ London,’^ Aee titles Metbopoj.i4, 

Vol. XX., pp. 393 et eeq. ; PuBJLic Health and Local Administration, 

Vol. XXIII., p. 363Jmote(«). 

(i) Public Health (London! Aot,' 1891 (64 & 65 Viet. o. 76), s. 17 (2), (3). 

{k) Municipal Corporations" Act, 1882 (46 & 46 Viet. c. 60), s. 23 ; see 
title Local Governmen|V Vol. XIX.,‘pp. 31}; 328. As to making and 
construction of bye-laws, see title Public Health and Local Adminis- 
tration, Vol. XXIII., pp, 388 et seq. ' ^ 

{1) Local Government Act, 1888 (61 Yict. c. 41), s. 16. « 

(m) London Government AeJ;,’ 1899. f82 & ^63 Viet. 14), s. 6i(2), 

Sched. II., Part II. Such borough I>yp-law8*inu8t not tconfliet with any 
county council bye-law {ibid., Sched. II., Part. II.). 

(n) Walker v. Streiton (1896), 60 J. P. 313; WUliam v. Groves (1896), 

12 T. L. R. 460 ; Heiton & Go. v. M'Sweeney, fl906] 2 I, R. 47 ; AdaTMon 
V. Miller (1900), 16 T. L. R. 186. This matter is now deail>witli by the 
Lights on Vehicles Act, 1907 (7 Edw. 7, c. 46) ; see p. 290, post. ' 

(o) Brownscombe v. Johnson (1898), 62 J. P. 326; iSouthend-on-S^a 
C^oration v. Davis (1900), 16 T. L. R. 167; Kruse v. Johnson, [1898] 

2 Q. B. 91 ; Johnson v. Croy^n Corporation (1886), 16 Q. B. I). ^08 ; Munro 
V. Watson (1887), 61 J. P. 660 ; B. v. Powell (1884), 48 J. P. 740 ; Booth 
V. Howell (1889), 63 J. P. 678. 
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streets (p), or on tramcars (q) ; roundabouts, swings, and shooting 
galleries in or near streets (7-); street betting («); street shouting 
and hawking (t) ; and strewing paper, refuse, or glass in streets (u), 
A bye-law prohibiting the distribution of betting newspapers has 
been held to be invalid (?r). 

A local authority which does not itself undertake or contract for 
the cleansing of footways and pavements adjoining any premises 
may make bye-laws imposing the duty of such cleansing at such 
intervals as it thinks fit on the occupier of any such premises (x). 
An urban authority may also make bye-laws for the prevention of 
nuisances arising from snow, filth, dust, ashes, and rubbish (a). 

589. In London it is the duty of every sanitary authority to 
make, observe, and enforce bye-laws for the prevention of nuisances 
arising from any snow, ice, salt, dust, ashes, rubbish, offal, carrion, 
fish, or filth, or other matter or thing in any street (^>). Such 
bye-laws are not, however, to prohibit the laying of sand or other 
material in time of frost, or of litter or other matter to prevent the 
freezing of water in pipes, or in case of sickness to prevent noise, 
if the same is laid, and when the occasion ceases removed, ‘‘in 
accordance with the bye-laws (c). 

Sect. 6 . — Street Processions and Public Meetings* 

590. To organise, or take part in, a procession along a highway 

is not necessarily an improper u^ of such highway. Apart from 
any statute or authorised regulations, the test is, apparently, 
whether in ‘all the circumstance^ such procession is a reasonable 
use of the highway, and not pierely whether it is likely to lead to 
an obstruction (d). - ' * j 

ip) *Mantle v. Jordan, [1897] 1 Q. B. 248; Nash v. Finlay (1901), 
66 J.’^. 183; Strickland v. Ilayes^ [1896] 1 Q. B. 290; explained in 
Thdmas'y. SvitterSy [1900] L Ch. 10, C. A.; Brabham v. Wookey (1001), 18 
T. L. K. 99 ; Eusson v. Dutton (No. 2) (1911), 75 J. P. 200, 

(q) Gentel'V. Bapps* [1902] 1 K. B. 160. As to indecent behaviour in 
puhlio generally, see title Qriminal Law and Procedure, Vol. IX., p. 537. 

(r) Tedle v. Harris (1896), 60 J. P. 744; Enniscorthy Urban District 

Council y. Field, [1904] 2 IM* 618. . 

(a) -White v# Morley, [1899] 2 "Q. B. 34 ; Burnett v. Bert'y, [1896] 1 Q. B. 
641 ; Thormis y. Sutter s, supra; Jones'V. Walters (1898), 62 J. P. 374; 
Godwin y. Witlker- (1896), 60v J. P, 308 ;* Hickey v. Hay (1900), 17 T. 
L. R. 62. This ms^tter is how dealt with by the Street Betting Act, 1906 
(6 Edw> 7, c. 43) ; see title Gaming and Wagering, Vol. XV., p. 293. 

{t) Junes r. Newman, [f894] 2 Q. B. 292. 

\u) Batchelor v. Sturley (1905), 69 J. P. 398. 

(u?) Scott v. Pillincr, [19041 2 K. B. 856. 

(x) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 44. 

(a) Ibid. ; compare p. 285, post 

(W PubUo Health (London) Act, 1891 (54 & 65 Viet. c. 76, 8. 16 (1), (3). 
As to the pnwer to arrest Offenders, see ibid., s. 16 (4). As to metropolitan 
sanitary authorities, see title Metropolis, Vol. XX., p. 408 ; as to their 
duties, compare titles Highways, Streets, and Bridges, Vol. XVI., 
p. 114 ; Public Health and Local Administration, Vol. XXIII., 
pp. 609, 610. 

(o) Publfo Health (London) Act, 1891 (54 & 65 Viet. o. 76), s. 16 (6). 

(d) Beatty v. Gillhanhs (1882), 9 Q. B. D. 308 ; Bowden's v. Keaveney, 
[1903] 2 I. R. 82. 
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The law recognises no right to hold a meeting upon a highway, 
•and apparently the owner of the soil may by legal process interfere 
to prevent the holding of such a meeting (e) ; _ as against other 
members of the public, however, such a meeting if held is not 
illegal, unless prohibited by some statute or authorised regula- 
tions ( /), or unless an obstruction is caused (g). 


Sect. 6. 
Street 
Processions 
and Public 
Meetings. 

Meetings. 


Sect. 7. — Miscellaneous Street Offences (h), 

Sub-Sect. 1. — Outside the Metropolis. 

591. Every person who in any street (i) in an urban district (fc), pffenc*'? ia 
to the obstruction, annoyance or danger of the residents or ’■ 


(e) See titles Highways, Streets, and Bridges, VoI. XVI., pp. 49,60; 
Trespass, p. 850, post. 

(/) As, for instance, certain meetings in Westminster at certam periods ; 
see title Criminal Law and Procedure. Vol. IX., p. 470. 

(a) B. V. Graham {Gurininghame) arid Burns (1888), 16 Cox, C. C. 4zU ; 
Ex parte Lewis (1888), 21 Q. B. D. 191 ; Burden v. Bigler, [1911] 1 K. B. 
337 ;^ee also title Highways, Streets, andT3ridges, Vol. XVI., pp. 49, 
60, i67, 167, note (d). 

(h) As to betting in streets, see p. 280, ante; title Gaming and 
Wagering, Vol. XV., pp. 291 et seq. ; as to drunkenness in streets, see title 
Intoxicating Liquors, Vol. XVIII., pp. 140, 141 ; as to offences with 
regard to use and carriage of fireworks and explosives, see p. 276, ante ; 
title Explosives, Vol. XIV., pp. 383, 394 ; as to begging and indecent 
behaviour, see titles Criminal Law and Procedure, Vol. IX., p. oSl ; 
Poor Law, Vol. XXII., pp. 009, Oil] to hawking and carriage of 
petroleum, see title Public Heai^i^ and Local Administration, 
Vol XXIIL, pp. 675 d seq. ; as to dangerous and, stray dogs m streets, 
see title Animals, Vol. I., pp. 398, 399;. as to the meaning of ‘‘st^ets, 
see Town Police Clauses Act, 1847i (dO & ll'Viot. c. 89), s^ 3; Pubh<5 
Health Acts Amendment Act, 1907 (TEdw. 7j c. 53h 8^81 ; see also title 
Highways, Streets, and Bridges, Vol. XVI., pp. lo et seq. 

{i) As to what is, or is to be deemed, a street for this purpose, 
title Public Health and Local Administration, Vol. XXIIL, p. 402,- 
note (h). A shallow embayraent between bow-windows is not necessarily 
part of the street {Piggott v. Goldstraw (1901), 65 J. P. 259; ,comptwe 
Uitchman v. Watt (1894), 68 J. P. 720); Openshaw v. Pickering (1913), 77* 
j p 27 * 

'(Ic) Town PoUce Clauses Act, 1847 (10 & 11 Viet. c. 89), 8. 28 { PubUc 
Health Act, 1875 (38 & 39 Viet. c. 66),.8. 171. H'there is a permanent 
physical obstacle, a magistrate ought apparently to find that it is an 
obstruction within this provision, although it i^ small and leaves ample room 
for all who desire to pass {Bead v. PerreU (1876), I Ex. D. 349 ;'Gabriel v. 
St. James, Westminster, Vestr^j (1859), 23 J. P. 372). At the jame tinm he 
may in some cases treat the offence as a “trifling” one {Dunning v. Trdiner 
(1909), 73 J. P. 400). Even in the case of non-permanent or movmg 
obstacles, where there is wilful obstruction, there may be an offence 
although no one is in fact obstructed {Dunn v. Uolt (1904), J* * 

Einde v. Evans (1906), 70 J. P. 648 ; M*Kee v. M'Grath (1892), 30 L. R. Jr. 
41). It is for the justices to find whether the hens is a street n^l' 
{WiUiams v. Adams (1862), 2 B. & S. 312 ; B. v.Joung (1883), 47 J. 1 . 
619; BUchman v. Watt, supra); or, if a defeudant claims a right to 
obstruct it by reason of a conditional or limited dedication, to decide 
whether the claim is made out {Whittaker v. Rhodes (1^^ d. r. 182 ; 
Leicester Urban Authority v. EoUand (1888), 62 J, P. 788 ; v. 

Matthews (1886), 1 T. L. K. 482; v. P«awoA: U876), 39 J, P. 581 ; 

but see B. (Christie) v. Londonderry Justices, B. {Ballanhne) v. 

[1902] 2 I. R. 266) ; see also title Highways, Streets, and Bridges, 
Vol. XVI., pp. 167, note (d), 168, note (1). 
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passengers, commits any of the following offences is liable to a 
- penalty (/) not exceeding 40s., or to imprisonment for a period not 
exceeding fourteen days, and may be arrested by any constable (m) 
witnessing the offence : — 

Every person who exposes for show, hire, or sale, except in a 
market or market-place or fair lawfully appointed for that purpose (w), 
any horse or other animal, or exhibits in a caravan (o) or otherwise 
any show or public entertainment, or shoes, bleeds, or farries any 
horse or animal, except in cases of accident, or cleans, dresses, 
exercises, trains or breaks, or turns loose any horse or animal, or 
makes or repairs any part of any cart or carriage, except in cases 
of accident where repair on the spot is necessary (p) ; 

Every person who slaughters or dresses any cattle, or any part 
thereof, except in the case of any cattle over-driven or which may 
have met with any accident, and which for the public safety or other 
reasonable cause ought to be killed on the spot (q) ; 

Every person having the care of any wagon, cart, or carriage 
who rides on the shafts thereof, or who without having reins, and 
holding the same, rides upon such wagon, cart, or carriage,, or on 
any animal drawing the same, or who is at such a distance from 
such wagon, cart, or carriage, as not to have due control over 
every animal drawing the same, or who does not, in meeting any 
other carriage, keep his wagon, cart, or carriage to the left or near 
side, or who in passing any other carriage does not keep his 
wagon, cart, or catriage on the right or off side of the road, 
(except in cases of^actual necessity, or some sufficient reason for 
deviation), or who, by obstructing the street, wilfully prevents any 
person or carriage from passing him, or any wagon, cart, or 
carriage under his care (r) ; 

Eveiy person who at one time drives more than two carts or 
wagons, and every person driving two carts or wagons who has 
not the halter of the horse in the last cart or wagon securely 
fastened to the back of the first cart or wagon, or has such halter 
of a greater length from such fastening to the horse’s head than 
4 feet(r); 


(l) As to the recovery of penalties, see Public Health Act, 187f» (38 & 39 
“Viet. c. 65), s. 316, 

(m) As to who is a constable for this purpose, see Public Health Act, 1876 
(38 & 39 Viet. c. 65), s. 171. He requires no authority from the local 
authority to prosecute {Johson v. Henderson (1900), 64 J. P. 116). 

(h) As to raarkels and fairs generally, see title Markets and Fairs, 
Viol. XX., pp. 1 et seq. : as to shows generally, see title Theatres and 
Other Places of Entertainment, pp. 401 et seq,, post. 

( 0 ) Ball V. Ward (1876), 40 J. P. 213. 

ip) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1876 (38 & 39 Viet, c. 65), s. 171. 

iq) Town Police Clauses Act, 1847 (10 & 11 Viet. o. 89), s. 28 ; Public 
Health Act, 1875 (38 & 39 Viet. c. 66), s. 171. As to slaughtering injured 
affimals, see Protection of Animals Act, 1911 (1 & 2 Geo. 5, c. 27), s. 11 ; 
title Animals, Vol. I., p. 419. As to the statutory provisions as to slaughter- 
houses, see title Public Health and Local Administration, Vol. XXIII., 
pp. 653 et seq. 

(r) Town Police Clauses Act, 1847 (10 & 11 Viet, c. 89), s. 28; Public 
Health Act, 1875 (38 & 39 Viet, c, 56), s. 171; compare pp. 271, 276, 
277, ante ; and see title Negligence, Vol. XXL, p. 412, note (c). 
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Every person who rides or drives furiously any horse or 
‘carriage (s), or drives furiously any cattle (t ) ; 

Every person who causes any public carriage, sledge, truck, or 
barrow, with or without horses, or any beast of burden, to stand 
longer than is necessary for loading or unloading goods, or for taking 
up or setting down passengers, except hackney carriages, and horses 
and other beasts of draught or burden, standing for hire in any 
place appointed for that purpose by lawful authority, and every 
person who by means of any cart, carriage, sledge, truck, or barrow, 
or any animal, or other means (u) wilfully interrupts any public 
crossing, or wilfully causes any obstruction in any public footpath, 
or other public thoroughfare (v) ; 

Every person who causes any tree or timber, or iron beam, to be 
drawn in or upon any carriage, without having sufficient means of 
safely guiding the same (iv ) ; 

Every person who leads or rides any horse or other animal, or 
draws or drives any cart or carriage, sledge, truck, or barrow, upon 
any footway of any street, or fastens an^ horse or other animal so 
thatiit stands across or upon any footway (^) ; 

Every person who places or leaves any furniture, goods, wares, or 
merchandise, or any cask, tub, basket, pail, or bucket, or places or 
uses any standing-place, stool, bench, stall, or showboard, on any 
footway, or who places any blind, shade, covering, awning, or other 
projection over or along any such footway, unless such blind, shade, 
covering, awning, or other projection is 8 fe^f in height at least 
in every part thereof from the ground (a) ; 

Every person who places, hangs up, or otherwise exposes to sale 
any goods, wares, merchandise, matter, or thing whatsoever (&), so 
that the same project into or over any footway, or beyond the line 
of any house, shop, or building at which the same are So ^exposed, 
so as to obstruct or incommode the passage of finy person over or 
along such footway (c) ; f '* 

Every person who rolls or carries any cask, tub, hoop„ or wheel, 
or any ladder, plank, pole, timber, or log of wood, upon any footway, 


(s) Including a cycle {Taylor v. Goodwin (1879), 4 Q.‘ B. D. 228); 
compare p. 277, ante, p. 335, jmt. 

{t) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act. 1875 (38 & 39 Viet. c. 65), s. 171. 

{u) The ejusdem generis rule of construction applies to these words. 
{B, V. Long (1888), 52 J. P. 630 ; JR. v. Williams (1891), 65 J. P. 406 (cases 
of obstruction by “ congregating ”) ; but sec Wemyss v. Black (1881), 8 
liettie (Justiciary Cases), 26); see also title Statutes, pp. 145, 146, ania. 

{v) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1876 (38 & 39 Viet. c. 66), s. 171. 

(w) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1876 (38 & 39 Viet. o. 66), s. 171. As to the lighting of carts 
with projecting loads at night, see pp. 290, 291, post. 

{x) Town Police Clauses Act, 1847 (10 & 11 \Tct. c. 89), s. 28; Public 
Health Act, 1876 (38 & 39 Viet. c. 65), s. 171. 

(a) As to a claim of right to obstruct a street by virtue of a conditional 
or limited dedication, see note (k), p. 281, ante ; title Highways, Streets, 
AND Bridges, Vol. XVL, p. 46. For a form of notice to remove a 
projection, see Encyclopfiedia of Forms and Precedents, Vol. XL, p. 96. 

(b) Winshorrow v. London Joint Stock Bank, Xfd. (1903), 67 J. P. 289. 

(c) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171 ; sec note (n), snpra. 
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except for the purpose of loading or unloading any cart or carriage, 
• or of crossing the footway (d); 

Every person who places any line, cord, or pole across anj street, 
or hangs or places anj clothes thereon (^l^) ; 

Every common prostitute or night walker loitering and importun- 
ing passengers for the purpose of prostitution (c) ; 

Every person who wilfully and indecently exposes his person (/) : 

Every person who publicly offers for sale or distribution, or 
exhibits to public view, any profane, indecent, or obscene book, 
paper, print, drawing, painting, or representation, or sings any pro- 
fane or obscene song or ballad, or uses any profane or obscene 
language (y); 

Every person who wantonly discharges any firearm, or throws or 
discharges any stone or other missile, or makes any bonfire, or 
throws or sets fire to any firework (/t ) ; 

Every person who wilfully and wantonly disturbs any inhabitant, 
by pulling or ringing any door-bell, or knocking at any door (i), or 
who wilfully and unlawfully extinguishes the light of any lamp (k) ; 

Every person who flies any kite, or who makes or uses any slide 
upon ice or snow (1) ; 

Every person who cleanses, hoops, fires, washes or scalds any 
cask or tub, or hews, saws, bores, or cuts any timber or stone, or 
slacks, sifts, or screens any lime (w) ; 

Every person who throws or lays down any stones, coals, slate, 
shells, lime, bricks, timber, iron, or other materials, except building 
materials so inclosed as to prevent mischief to passengers (n) ; 


(d) Town Police Clause.-^ Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171. 

(e) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171. A woman accosting men 
from a window is not, apparently, within this provision {Ford v. Linton 
(1879), 6 Rettie (Justiciary Cases), 49) ; see also title Poor Law, Vol. XXII., 
p. 609. 

if) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1875 (38 & 39 Vici. c. 55), s. 171 ; see titles Criminal Law 
AND Procedurk, Vol. IX., p. 537; Poor Law, Vol. XXII., p. 611; 
Nuisance, Vol. XXL, p. 541. 

ig) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171 ; see also Indecent Advertise- 
ments Act, 1889 (52 & 53 Viet. c. 18) ; Obscene Publications Act, 1867 
(20 & 21 Viet. c. 83) ; see titles Criminal Law and Procedure, Vol. IX., 
pp. 538, 639; Nuisance, Vol. XXL, p. 641. 

(A) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1876 (38 & 39 Viet. c. 55), s. 171 ; compare p. 276, tmte. For 
a common law indictment for discharging firearms in a street, see B. v. 
Meade {im), 19 T. L. R. 540. 

{i) It is no excuse for knocking in a violent manner, or at unreasonable 
times, that the offence was delivering newspapers or goods {Clarke v. 
Hoggins (1862), 11 C. B. (N. 8.) 645 ; compare also the Chimney Sweepers 
Act, 1894 (67 & 68 Viet. c. 61), s. 1. 

(k) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Pubhe 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171. 

{1) Town Police Clauses Act, 1847 (10 & 11 Viet. o. 89), s. 28; Public 
Health Act, 1876 (38 & 39 Viet. c. 65), s. 171. 

(w) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1876 (38 & 39 Viet. c. 66), s. 171. 

{n) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171. 
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Every person who beats or shakes any carpet, rug, or mat, except 
door mats beaten or shaken before the hour of eight in the 
morning (o) ; 

Every person who fixes or places any flower-pot or box, or other 
heavy article, in any upper window, without suflSciently guarding 
the same against being blown down {p); 

Every person who throws from the roof or any part of any house 
or other building any slate, brick, wood, rubbish, or other thing, 
except snow thrown so as not to fall on any passenger (q) ; 

Every occupier of any house or other building, or other person, 
who orders or permits any person in his service to stand on the 
sill of any window, in order to clean, paint, or perform any other 
operation upon the outside of such window, or upon any house or 
other building, unless such window be in the sunk or basement 
story (r); 

Every person who leaves open any vault or cellar, or the entrance 
from any street to any cellar or room underground, without a 
sufficient fence or handrail, or leaves defective the door, window, or 
other covering of any vault or cellar, oi> who does not sufficiently 
fence* any area, pit, or sewer left open, or who leaves such open 
area, pit, or sewer without a sufficient light after sunset to warn 
and prevent persons from falling thereinto («) ; 

Every person who throws or lays any dirt, litter (t), ashes, or 
nightsoil, or any carrion, fish offal, or rubbish, on any street, or 
causes any offensive matter to run from any manufactory, brewery, 
slaughter-house, butcher’s shop, or dunghill, into any street; 
provided that it shall not be an offence to lay sand or other 
materials in any street in time of frost, to prevent accidents, or 
litter or other suitable materials to prevent the freezing of water in 
piper), or in case of sickness to prevent noise, if the party laying 
any such things causes them to be removed as soon as the occasion 
for them ceases (a) ; 

Every person who keeps any pigstye to the front of any street, 
not being shut out therefrom by a sufficient wall or fence, or who 
keeps any swine in or near any street, so as to be a common 
nuisance (b). 


(o) Town Police Clauses Act, 1847 (10 & 11 Viet, c. 89), s. 28 ; Public 
Health Act, 1875 (38 & 39 Viet, c, 55), s. 171. 

(p) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1876 (38 & 39 Viet. c. 65), s. 171. 

iq) Town Police Clauses Act, 1847 ^0 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1875 (38 & 39 Viet. c. 65), s. 171, 

(r) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1876 (38 & 39 Viet. c. 65). s. 171. 

(s) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1876 (38 & 39 Viet. c. 55), s. 171 ; compare titles Boundaries, 
Fences, and Party Walls, Vol. III., pp. VZSetseq . ; Highways, Streets, 
AND Bridges, Vol. XVI., pp. 114, 115, 206, 253 et «cg.; Negligence, 
Vol. XXI., pp. 397, 398. 

{t) Handbills scattered broadcast may be “litter” {Hills v. Davies 
(1903), 67 J. P. 198). 

(a) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; Public 
Health Act, 1875 (38 & 39 Viet. c. 66), s. 171 ; compare p. 280, ante. 

(5) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Public 
Health Act, 1876 (38 & 39 Viet. c. 65), s. 171. As to the keeping of swine 
in London, see title Nuisance, Vol. XXL, p. 614. 
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Sot-Sect. ^.—Within the Metr<folit. 

msoellane- 592. Ijq the Metropolis (c) it is an offence to sweep or throw any 
OU8 Street rubbish over any sewer grating or into any public drain or 
O^es, Qj. ^^g|; carpefjs streets; to break, exercise, try 

street or show for sale horses in streets; to throw or cause to be thrown 
offences dirt,£lth or annoyance, or any matter or thing upon the carriage- 

MetroDolis footway of any street; to kill or cut up any beast in or so 

^ ’ near to a street that any blood or filth runs on to the carriageway or 

footway ; to place or draw, or suffer to be placed or drawn, upon 
the footway of any street any sledge, wagon, cart, or carriage, or 
» any wheel, truck or barrow, or any barrel ; wilfully to ride, lead or 
' drive any horse, ass, mule, or other beast upon the footway of any 
street (c); to place, or permit any servant to place, any stall 
board (/), chopping block, show board, basket, goods, or casks on 
the carriageway or footway of any street ; to hoop, place, wash, or 
cleanse, or cause to be hooped, washed, or cleansed, any pipe, 
barrel or vessel on the footway or carriageway of any street ; to set 
out, lay or place, or suffer to be set out, laid or placed, any coach, 
cart, wagon, barrow, sledge, truck, or other carriage upon the 
carriageway of any street, except coaches, chariots and chairs "duly 
licensed to stand for hire, except for the necessary time of loading 
or unloading, taking up or setting down fares, or waiting for 
passengers when actually hired, or harnessing or unharnessing ; to 
place, or cause to be placed, on the carriageway or footway of any 
street any timber, stone, bricks, lime, or other building materials, 
unless fenced or inclosed in accordance with some statute, or any 
other matters or things* whatsoever ; to hang out or expose, or 
cause to be hung out or exposed, any meat or offal or other matter 
or thing whatsoever (ff) from any house, building, or premises over 
any part of the carriageway or footway of any street or over any 
area ; or to place or put out, or permit to be placed or put out, any 
garden or other pots, not safely secured from falling, or any other 
matter or thing on or from any part of a house, building or premises 
next to any street (h). 

(c) Metropolis Management Amendment Act, 1862 (26 & 26 Viet. o. 102), 

8. 73 ; Fulham Board of Works v. Smith (1884), 48 J. P. 376 ; see, further, 
title Metropolis, Vol. XX., pp. 393 et seq. Many of the matters dealt 
-with in the text, supra, and on pp. 287 et seq., qmt, are also regulated by 
the bye-laws of the London County Council; see p. 279, ante. 

{d) Metropolitan Paving Act, 1817 (67 Ueo. 3, c. xxix.), s. 62. As to 
sewers and drains generally, see title ISewers and Drains, Vol. XXV., 
pp. 717 et seq. 

(e) Metropolitan Paving Act, 1817 (57 Geo. 3. o. cxxix.), s. 64. 
if) As to costermongers and hawkers, see p. 288, post. As to hawkers, 
see, further, title Markets and Fairs, Vol. XX., pp. 55 et seq. 

{a) See Winsborrow \. London Joint Stock Bank, Ltd. (1903), 67 J. P. 289. 
(A) Metropolitan Paving Act, 1817 (67 Geo. 3, c. xxix.), s. 66 ; Wyatt 
V. Gems, [1893] 2 Q. B.‘226 ; in the case of most of the offences named a 
warning is necessary (Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), 
-8, 65) ; as to repeated warnings not being roquiied, see ibid., &. 66, The 
person making the complaint need not bo authorised in writing to do so 
{Keep V. Alexander (1909), 73 J. P. 423). Obstructing articles maybe 
seized, although there has been no conviction {Brackley v. St. Mary, 
Battersea, Vestry (1889), 23 Q. B. D. 486, C. A.). As to removing projec- 
tions, see Metropolitan Paving Act, 1817 (67 Geo. 3, c. xxix.), s. 72 ; 
JMetropoUs Management Act, 1856 (18 & 19 Viet. o. 120), s. 119; 
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598. Within the Metropolitan Police District (i) there are 
statutory prbyisions in respect of the following matters (k) ‘.-—Ex- 
posing for sale, foddering, farrying, grooming, exercising or breaking 
horses or animals ; showing caravans ; washing or repairing car- 
riages (1) ; turning loose horses or cattle ; turning loose or inciting to 
fight ferocious dogs ; negligence or misbehaviour in connexion with 
the driving of cattle ; pelting or hunting driven cattle ; drivers not 
having control of their carts; obstruction by causing vehicles to 
stand (m); riding or driving on footways; rolling casks, hoops or 
wheels, or carrying ladders, poles etc. on footways ; damaging or 
defacing walls, fences, public trees or shrubs or public seats (n) ; bill- 
posting without consent on walls or fences ; solicitation by prosti- 
tutes (o); selling, distributing or exhibiting indecent books or 
prints (^) ; singing profane or indecent songs; using profane or in- 
decent language ; writing or drawing indecent words or pictures (q ) ; 
threatening or insulting language and behaviour ; blowing or play- 
ing noisy instruments to call persons together or for the purposes 
of hawking; letting off firearms or fireworks; lighting bonfires; 
ringing bells or knocking at doors ; flying kites, playing games or 
raakiftg slides ; washing or firing casks ; sawing timber ; screening 
or slacking lime; depositing dirt, litter (r), offal, or rubbish; 
shaking or beating carpets or mats, except door mats before 
8 a.m. ; exposing anything for sale in parks or public gardens 
without the owner’s consent, or upon, or so as to hang over, any 
carriageway or footway or on the outside of any house or shop(s); 
causing obstruction by poles, blinds, awnings, lines or other pro- 
jections (t) ; leaving cellars or areas open or unfenced (a). 

594. Within six miles from Charing Cross no goods or other 
articles may be allowed to rest on any footway or other part of a 
street, or be otherwise allowed to cause obstruction or inconvenience 

Bouveriey. Miles (1830), 1 B. &;Ad. 38. As to the removal of refuse, see title 
Public Health and Local Administration, Vol. XXIIL, pp. 606 et sea. 

(i) As to the Metropolitan Police District, see title Police, Vol. XXII 
pp. 466, 467. 

{k) Metropolitan Police Act, 1339 (2 & 3 Viet. c. 47), ss. 54, 60, 62, 63, 
68 — 74. Most of these offences are described in language similar to that of 
the Town Pohee Clauses Act, 1847 (10 & 11 Viet, c.89),8. 28; seepp. 281 
et seq,, ante. Any person may prosecute {Allman v. Uardcastle (1903), 67 
J. P. 440). As to any form of “wilful obstmotion” witliin the City see 
the City of London (Street Ikaffic) Act, 1909 (9 Edw. 7, c. Ixvii,), s. 4. 

{1) Compare the City of London Police Act, 1839 (2 & 3 Viet. c. xciv.), 
8. 36 (1) ; Chapmem v. Bawlings (1909), 73 J. P. 512. 

(m) JJunn v. EoU (1904), 68 J. P, 271. 

(n) Compare title Criminal Law and Procedure, Vol. IX., pp. 768 et sea. 

(o) Compare p. 284, ante. 

ip) Compare ibid. ; and see titles Criminal Law and Procedure, 
Vol. IX., pp. 638, 639; NUISANCE, Vol. XXL, p. 641. 

{q) Compare title Criminal Law and Procedure, Vol. IX., p. 539, 
note (j). 

(r) miU V. Davies (1903), 67 J. P. 198. 

(8) Wandsworth Board of Works v. PreUy, [18991 1 Q. B. 1 ; B. v. 
Francis, Ex parte Walton (1899), 63 J. P. 469. 

it) Compare pp. 283, 284, ante. 

(a) Compare p. 285 , ante : and see titles Boundaries, Fences, and 
Party Walls, Vol. III., pp. 128 et seq.; Highways, Streets, and 
Bridg:^, Vol. XVI., pp. 114, 116, 205, 263 et seq.; Negligence, 
Vol. XXL, pp. 397, 398. 
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to the passage of the public for a longer time than.^ay be 
absolutely necessary for loading or unloading theipr; but this 
prohibition does not apply to costermongers, street hawkers or 
itinerant traders, so long as they carry on their business in 
accordance with the police regulations (h). The Common Council 
of the City of London may make regulations as to costermongers, 
street hawkers, and itinerant traders : such regulations, whilst in 
force, supersede within the City of London the statutory provisions 
and police regulations on the subject (c). 

595. In certain streets within six miles from Charing Cross 
between 10 a.m. and 6 p.m. no coal (d) may be loaded or unloaded 
on or across any footway, and no cask, whether empty or full, wine 
or spirits in cask excepted, may be lowered or drawn up by means of 
ropes, chains or other machinery passing across any part of the 
footway (<’). Within the City of London the Common Council may 
also make regulations as to the loading and unloading of coal, coke, 
and beer casks (/). 

596. In the Metropolitan Police District {[/) it is an offence for 
any person to ride upon oir cause himself to be carried or drawn by 
any carriage without the consent of the owner or driver (h). 

597. Within six miles from Charing Cross no picture, print, 
board, placard or notice, except in such form and manner as may 
be approved of by the Commissioner of Metropolitan or City Police, 
as the case may be, may be carried or distributed by way of 
advertisement in any street by any person on foot or riding in any 
vehicle or on horseback ; but this provision does not apply to the 
sale of newspapers (i). 

598. Within the City of London (k) and the Metropolitan Police 
District (1) no person may carry on foot or on horseback or on any 


{h) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), ss. 3, 4, 0 ; 
Metropolitan Streets Act Amendment Act, 1867 (31 & 32 Viet. c. 6), s. 1 ; 
Metropolitan Streets Act, 1885 (48 & 49 Viet. c. 18), s. 2 ; Summers v. 
Eolborn Eisirkt Board of Works, [1893] 1 Q. B. 612 ; Keep v. St. Mary's, 
Newington, Vestry, Austin v. St. Mary's, Newington, Vestry, [1894] 2 Q. B. 
624, C. A. ; Baker v. Bradley (1910), 74 J. P. 341 ; and see Drapers' Co. v. 
Iladder ( 1892), 57 J. P. 200. The penalty is a sum not exceeding 40s. (Metro- 
politan Streets Act, 1867 (30 & 31 Viet. c. 134), s. 6) ; for the definition of a 
street, see ibid., s. 3; and p. 271, ante. 

(c) City of London (Street Traffic) Act, 1909 (9 Edw. 7, c.lxvii.), ss. 2, 3. 
As to the Common Council, see title Metropolis. Vol. XX., pp. 426 et scq. 

(d) Coke is not within the provision {Fletcher y. Fields, [1891] 1 Q. B. 790). 

(e) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), ss. 3, 4, 10, 15; 
Metropolitan Streets Act, 1885 (48 & 49 Viet. c. 18), s. 2. The penalty is 
a sum not exceeding 40s. (Metropolitan Streets Act, 1867 (30 & 31 Viet, 
c. 134), 8. 16). 

if) City of London (Street Traffic) Act, 1909 (9 Edw. 7, c. Ixvii.), s. 2. 
Ig) See title Police, Vol, XXII., pp. 466, 467. 

(A) Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), ss. 69, 62, 63. 

[i) Metropolitan Streets Acts, 1867 (30 & 31 Viet. c. 134), ss. 3, 4, 9; 
Metropolitan Streets Act, 1886 (48 & 49 Viet. c. 18), s. 2 ; Gage v. Brealey 
(1898), 67 L. J. (Q. B.) 457; Fulton v. Kelly (1889), 6 T. L. B. 326. The 
penalty is a sum not exceeding 10«. (Metropolitan Streets Act, 1867 
(30 k 31 Viet. c. 134), s. 9) ; for the definition of a street, see ibid., &. 3 ; 
and p. 271, ante. 

(k) See title Metropolis, Vol. XX., p. 400. 

(l) See title Police. Vol. XXII.. nn. 466. 467. 
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carriag »0 in any thoroughfare or public place to the obstruction or 
annoyance of the inhabitants or passengers any picture, placard, 
notice or advertisement, whether written, iudiited, painted or posted 
on or attached to any part of such carriage or on any board or 
otherwise (m), 

699 . Any householder within the Metropolitan Police District 
may personally, or by a servant, or constable, require any street 
musician or singer to leave the neighbourhood of his house on 
account of (n) the illness of any inmate or of the interruption of the 
ordinary occupations or pursuits of inmates, or for other reasonable 
or sufficient cause. A person playing or singing in defiance of sucR 
a request may be given into custody, and is liable to a fine not 
exceeding 40^. or to imprisonment for a period not exceeding 
three days (o). 

600 . Police regulations may prescribe the places where and the 
conditions under which persons may collect money for charitable or 
other purposes in any street within six miles from Charing Cross (a). 

601 . A metropolitan police constable may arrest without war- 
rant (/)) persons found between sunset and 8 a.m. loitering in any high- 
way, yard, or other place, and not giving a satisfactory accbunt of 
themselves (c). He may also detain vehicles removing furniture at 
night, or for the purpose of evading payment of rent (d). 

602 . In the Metropolis no person may between 10 a.m. and 
7 p.m. in such streets (c') as may be named by the Commissioner of 
Metropolitan or City Police, as the case may be, remove any ashes, 
dust, or refuse from any house in any street (/). 

Inhabitants of the City of London may before 8 a.m. deposit 
du’ thins on the curbstone of certain streets 0/). 


(m) London Hackney Carriage Act, 1853 (16 & 17 Viet. c. 33), s. 16. A 
bicycle is within the statutory prohibition ; compare Ellis y. Noit-Bower 
(1896), 60 J. P. 760; and see p. 335, 

(«) A reason must bo assigned {Shields v. Bowardj [1897] 1 Q. B. 84). 
(o) Metropolitan Police Act. 1864 (27 & 28 Viet. c. 55), ss. 1, 2; E. v. 
Uopkins, [1893] 1 Q. B. 621. As to the Metropolitan Police District, see 
title Police, Vol. XXII., pp. 466, 467. 

{a) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), ss. 4, 11; 
Metropolitan Streets Act, 1885 (48 & 49 Viet. c. 18), s. 2 ; Metropolitan 
Streets Act, 1903 (3 Edw. 7, c. 17), s. 1. As to meetings in Trafalgar 
Square, see JR. v. Oraham [C unninghame) and Burns (1888), 16 Cox, C. C. 
420; and title Metropolis, Vol. XX., p. 416, note (p). 

{h) As to arrest without warrant, see titles Criminal Law and Pro- 
cedure, Vol. IX., pp. 296 et seq. ; Police, Vol. XXII., pp. 497, 498 ; 
Trespass, pp. 879, 880, post. 

(c) Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), s. 64. As to 
persons loitering in front of the General Post Office, see title Post Office, 
Vol. XXII., p. €67, noto(/). 

(d) Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), s. 67. 

(e) For the meaning of “ street,” see note (6), p. 271, ante. 

if) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), s. 5; the 
pendty is a sum not exceeding 40s. {ibid.). 

{g) Ibid., 8. 25. 
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obligation : 

(1) liability of 
master ; 
head lights ; 


tail lights ; 


Part III.— Lights on Vehicles. 

Sect. 1 . — Obligation to Carry Lights, 

603 . Throughout England and Wales the Lights on Vehicles 
Act, 1907 (h\ provides for the carrying of lights at night by vehicles 
to which it applies. 

Subject to certain exemptions (t) the statute applies to vehicles of 
every kind, including those in the public service of the Crown, 
oxcept : — (1) Cycles or velocipedes required to carry lamps by the 
Local Government Act, 1888 (k ) ; (2) light locomotives or motor 
cars required to do so by the Locomotives on Highways Act, 
1896 (0, or regulations thereunder (/?0; (B) other locomotives 
required to do so by the Locomotives Act, 1865 (?^), as amended by 
the Locomotives Act, 1898 (o); (4) wagons drawn by such 
last-mentioned locomotives ; and (5) vehicles drawn or propelled 
by hand(p)- H also applies to machines and implements of every 
kind drawn by animal traction ((/). 

^4. Every person who causes or permits (r) any vehicle (s) to 
be in any street, highway, or road to which the public have access 
during the period between one hour after sunset and one hour 
before sunrise (t) must provide the same with a lamp or lamps in 
proper working order, and so constructed and capable of being so 
attached as when lighted to display to the front a white light visible 
for a reasonable distance ; if only one lamp is provided, it must be 
placed on the off-side (/O* If the lamp or lamps are so constructed 
as to permit a light to be seen from the rear, such light must be 
red (w ) ; moreover, if the vehicle is used for the purpose of carrying 
any load projecting more than 6 feet to the rear, the provision of 


(ill) 7 Edw. 7, c. 45. 

(i) See pp. 291, 292, post. 

{k) 61 & 52 Viet. c. 41, s. 85 (1) ; see p. 335, post. 

{1) 59 & 60 Viet, c. 36, s. 2. 

(m) See pp. 322, 323, post. 

(7i) 28 & 29 Viet. c. 83, s. 3. 

(o) 61 & 62 Viet, c. 29, 8 . 5; see p. 312, post. 

(p) Lights on Vehicles Act, 1907 (7 Edw. 7, c. 45), s. 5 (1), (4). 

(q) Ibid., s. 5 (2). The term “vehicle” is not defined in the Act, but 
it may be taken as comprising every carriage, cart, wagon, truck, con- 
veyance, machine, and implement drawn by animal traction, and propelled 
or drawn by mechanical power, except such as fall within the exceptions 
and exemptions mentioned in the text, supra. 

(r) In the case of a vehicle in the public service of the Crown, the person 

whom the department using such vehicle names as actually responsible is 
to be treated as the person causing or permitting the vehicle to be used 
{ibid., 8 . 5 (4) ). ; ^ 

(«) That is, any vehicle or implement to which the Act applies, as to 
which see the text, supra. 

{t) Sunset and sunrise must be determined according to local, and not 
Greenwich, time {Gordon v. Cann (1899), 68 L. J. (q. b.) 434) ; see title 
Time, p. 441, jtost. 

{u) Lights on Vehicles Act. 1907 (7 Edw. 7, c. 45), e. 1 (1), 

(m;) Ibid. 
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a proper lamp or lamps to display a red light to the rear is 
obligatory {x\ 

Every person driving or being in charge of any vehicle in any 
street, highway, or road to which the public have access during the 
period above mentioned must keep such lamp or lamps properly 
trimmed, lighted and attached {ij), 

605. On the Slst December, 1907, existing statutory bye-laws and 
provisions in local and personal Acts with respect to the carrying of 
lights on vehicles ceased to apply to vehicles within the Lights on 
Vehicles Act, 1907 (a); but this provision did not affect any statutory 
power to make fresh bye-laws or regulations imposing obligations 
additional to those imposed by that Act (/>). 

Sect. 2. — Offences and Penalties. 

606. A person offending against any provision of the Lights on 
Vehicles Act, 1907 (c), is liable upon summary conviction for each 
offence to a penalty not exceeding 40/?.,. and in the case of a second 
or jiubsequent conviction to a penalty not exceeding £6 (d). * 

607. A person driving or in charge of a vehicle is not to be 
convicted of an oiTence under the Act, if he satisfies the court that 
such oftence arose through the neglect or default of some 'other’ 
person whose duty it was to provide the vehicle with a lamp 
or lamps ({?). 

Sect. 3. — Exemptions. 

608. Vehicles in the public service of the Crown may, in the 
interests of the naval or military service, be excepted by Order 
in Council from the provisions of the Lights on Vehicles Act, 
1907 (/). 

609. The council of a county may by order exempt from the 
operation of the Act vehicles carrying any farm produce to stack or 
barn in the course of harvesting operation.^, during such months or 
periods of the year as may be specified in the order. Such an 
order may apply to the whole or to a part only of the county. A 
copy of it must be sent as soon as may be to the Home Secretary, 
and it must be published in such manner as the council thinks best 
adapted for giving public notice thereof (^). 


(x) Lights on Vehicles Act, 1907 (7 Edw. 7, c. 45), s. 1 (2). 
iy) Ibid., s. 1 (3). 

(a) Ibid. 

{b) Thus, a county or borough council can make a “ good rule and 
government ” Dye-law (see p. 279, a/nte) requiring a tail lamp in the case of 
all vehicles, or requiring head lamps on both “ off ” and “ near ” side. 
As to bye-laws generally, sec title Public Health and Local Adminis- 
tration, Vol. XXIIL, pp. 388 e< seq. 

(c) 7 Edw. 7, c. 45. 
id) Ibid., s. 2. 

(e) Ibid. 

if) Ibid., s. 5 (4); see also note(s), p. 290, ante. 

ig) Lights on Vehicles Act, 1907 (7 Edw. 7, c. 45), s. 4. 

u 2 


Sect. l. 

Obligation 
to Carry 
Lights. 

(2) liability 
of driver. 

Additional 

obligations 

under 

))yc-laws. 


Fine. 


Driver 
exensod 
wliere owner 
in <lefaiilt. 


Vehicles in 
public service. 


Harv(‘sting 

operations. 



Street and Aerial Traffic. 


610 . The London County Council, the Common Council of the 
City of London (h), and the council of any extra-metropolitan 
borough (i) may, by order approved by the Home Secretary, exempt 
from the operation of the Act, subject to any conditions mentioned 
in the ordei, (1) any vehicle carrying any inflammable goods of a 
kind specified in the order, or (2) any vehicle being within any 
place specified in the order in which the council considers that it 
would be dangerous to enforce the provisions of the Act owing to 
inflammable goods being usually stored or dealt with in or near such 
place 0). Within the area under the control of the Mersey Docks 
and Harbour Board the power of making such an exemption order 
is vested in the Board to the exclusion of the borough council (k). 
Notice of any proposed order and of the mode of lodging objections 
thereto, and also of any order when made and approved, must be 
given by the authority in such manner as the Home Secretary 
directs ; before approving any proposed order the Home Secretary 
must consider any objections, and may cause a local inquiry to 
be held (/-). 


Part IV.— Hackney and Stage Carriages. 

Sect. 1 . — Statutory EnactmeUts. 

stage 611. Throughout England “ stage carriages ” (m) are subject to 

carriages. the provisions of the Stage Carriages Act, 1832 (n), as amended by 
later enactments (o). There is no general enactment regulating the 
ordinary use of “ hackney carriages ” ; but there are provisions 
restricting the use of public carriages at parliamentary and muni- 
cipal elections (p), and also certain sanitary provisions intended to 
prevent infectious diseases being spread by the use of such 
carriages (q). 

Hackney ^ In boroughs and other urban and some rural districts {r) out- 

carriages and side the Metropolitan Police District («) hackney carriages ” and 
omnibusc.s. ; 

(h) Lights on Vehicles Act, 1907 (7 Edw. 7, c, 45), s. 3 (5). As to the 
London County Council, see title Metropolis, Vol. XX., pp. 393 et seq.; 
as to the Common Council, see ibid., pp. 426 et seq, 

(i) Lights on Vehicles Act, 1907 (7 Edw. 7, c. 45), s. 3 (1). 

(/) Ibid. 

{k) Ibid.f 8. 3 (6). As to the Mersey Docks and Harbour Board, see 
title Waters and Watercourses. 

(l) Lights on Vehicles Act, 1907 (7 Edw. 7, c. 45), s. 3 (2) — (4). 

(m) For the definition, see p. 293, vest. 

(n) 2 & 3 Will. 4, c. 120. 

(o) London Hackney Carriages Act, 1833 (3 & 4 Will. 4, o. 48) ; Railway 
Passenger Duty Act, 1842 (6 & 6 Viet. c. 79) ; Revenue Act, 1869 (32 & 33 
Viot. c. 14). 

ip) See title Elections, Vol. XII., pp. 303, 348. 

iq) See title Public Health and Local Administration, Vol. XXIII., 
p. 452. 

(r) The Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 171, applies the 
provisions in question to all urban districts ; they may be put in force in 
rural districts by an order of the Local Government Board under ibid.^ s. 276. 

is) As to the Metropolitan Police District, see title Police, Vol. XXII., 
pp. 466, 467. 
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** omnibuses ” (t) ,(a term which includes ** stage carriages *’) are sect. i. 
subject to the provisions of the Town Police Clauses Acts, 1847 (u) Statutory 
and 1889 (tv), Enact- 

Within the Metropolitan Police District (a) “ hackney carriages” 
and “ stage carriages ” (h) are subject to the provisions of special iwetropoiitan 
enactments (c). hackney 

The fuller and wider provisions of the Special enactments practi- 
cally render obsolete in districts where they are in force those of 
the general enactments as to “ stage carriages ” ; but in theory, at 
any rate, such carriages are in all urban and some rural districts ^ 
still subject to both sets of provisions. • 

A local authority has the like power of making rules and regula- Tramcars. 
tions and granting licences with respect to tramcars, their drivers 
and conductors, passengers, and standing places, as it has with ^ 

respect to hackney carriages (d), 

A light railway car is not a tramcar (c), but within the Metro- Light railway 
politan Police District light railway cars used on streets or roads are 
subject to the last-mentioned provisions^ and to enactments relating 
to aifcage carriages, as if they were tramcars (/). 

Sect. 2 . — Staff e Carriages, 

612. The term “stage carriage” appears to include any vehicle, 
other than a railway carriage, used for the conveyance of passengers 
who are charged separate and distinct fares, or at the rate of separate 
and distinct fares, for their respective seats (g). 

(() For the definitions, see pp. 294, 295, yost. 

(ii) 10 & 11 Viet. c. 89, 88. 37—68. 

(to) 52 & 53 Viet. e. 14. 

(a) As to the Metropolitan Police District, see title PouCE, Vol. XXII., 
pp. 460, 467. 

{h) For the definitions, see p. 303, 'post. 

(c) The principal metropolitan statutes are the following : — ^London 
Hackney Carriage Act, 1831 (1 & 2 Will. 4, c. 22); London Hackney 
Carriages Act, 1843 (6 & 7 Viet. c. 86) ; London Hackney Carriage Act, 1850 
(13 & 14 Viet. c. 7); London Hackney Carriage Act, 1853 (16 & 17 Viet, 
c. 33) ; London Hackney Carriage (No. 2) Act, 1853 (16 & 17 Viet. c. 127) ; 

Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134) ; Metropolitan Public 
Carriage Act, 1869 (32 & 33 Viet. c. 116) ; London Cab Act, 1896 (69 & 60 
Viet. c. 27) ; London Cab and Stage Carriage Act, 1907 (7 Edw. 7, o. 66) ; 
see p. 303, post. 

{d) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 48; and, as to such bye- 
laws, see, further, title Tramways and Light Railways, pp. 796, 1^1, post. 

(e) Yorkshire {Woollen District) Electric Tramways v. EUis^ [1906] 

1 K. B. 396. 

(/) London Cab and Stage Carriage Act, 1007 (7 Edw. 7, c. 66), s. 6 ; 
see, further, title Tramways and Light Railways, pp. 781, note (a), 818, 
note (/), post. 

ig) The definition contained in the Stage Carriages Act, 1832 (2 & 3 
Will. 4, c. 120), s. 6, excluded railway carriages and carriages not drawn by 
animal power ; the first exception does not extend to tramcars {Brian v. 

Aylward (1902), 18 T. L. R. 371) ; the second was abrogated as regards 
%ht locomotives by the Locomotives on Highways Act, 1896 (69 & 60 
Vict. c. 36), 8. 1 (1) (b). The definition in question was repealed by the 
Revenue Act, 1869 (32 & 33 Vict. c. 14), which abolished the licence duty on 
suchTcarriages. For the definitions in the Town Police Clauses Act, 1847 
(10 & 11 Vict. c. 89), 8. 38, see pp. 294 et seq., post; for the definitions in 
the Metropolitan Public Carriage Act, 1869 (32 & 33 Vict. c. 116), ss. 4, 6, see 
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613. Every stage carriage must bear painted upon it in the pre- 
scribed manner the Christian name and surname of the proprietor, 
or of one of the proprietors (/t), and the number of 2 )assengers 
which it is constructed to carry, whether inside or outside (i)* Stage 
carriages of certain dimensions are not allowed to carry luggage on 
the root(j); in any case luggage loaded' on the roof is not to 
exceed a certain height from the ground (k), and no person may be 
allowed to sit upon such luggage (Q. An average of 16 inches 
is to be allowed for each passenger’s seat; and, in the case of 
carriages of a certain build, the number of outside passengers is 
kmited by provisions intended to secure stability (m). No carriage 
is to be allowed to carry, either in the whole or inside or outside, 
more passengers than the number which it is constructed to 
carry (n). Only one passenger may be allowed to sit beside the 
driver on the box seat (o). Provision is made for the counting of 
passengers and the measuring of carriages and luggage (p). Drivers 
and conductors may be punished for reckless conduct and mis- 
behaviour (^), and in some cases the proprietor is made responsible 
for their conduct (r). There is an ai32)eal against a conviction (r). 

Sect. 3 . — Hackney Caniayes and Omnibuses Outside the 
Metropolis, 

Sub-Sect. 1. — Definitions. 

614. For the purposes of the Town Police Clauses Acts (f) the 
term “ hackney carriage ” (w) does not include a tramcar or light 


p. SOS, post. As to railways generally, see title Railways and Canals, 
Vol. XXIII., pp. C19 et seq. 

{h) Stage Carriages Act, 1832 (2 & 3 Will. 4, c. 120), ss. C, 7, 8, 36. 

(i) Railway Passenger Duty Act, 1842 (5 & 6 Viet. c. 70), s. 14. 

ij) Stage Carriages Act, 1832 (2 & 3 Will. 4, c. 120), s. 37. 

{k) Ibid.j a. 43. 

(l) London Hackney Carriages Act, 1833 (3 & 4 Will. 4, c. 48), a. 4. 

(m) Railway Passenger Duty Act, 1842 (5 & 6 Viet. c. 79), s. 17. 

(n) Ibid., ss. 13, 15; Black v. NetUon (1898), 25 Rettio (Justiciary 
Cases), 98. A child under live upon a passenger’s knee is not to be counted 
(Railway Passenger Duty Act, 1847 (5 & 6 Viet. c. 79), s. 13). 

(o) London Hackney Carriages Act, 1833 (3 & 4 Will. 4, c. 48), s. 4. 

(p) Stage Carriages Act, 1832 (2 & 3 Will. 4, c. 120), s. 45; Railway 
Passenger Duty Act, 1842 (5 & 6 Viet. c. 79), s. 16. 

iq) Stage Carriages Act, 1832 (2 & 3 Will. 4, c. 120), ss. 47, 48. 

(r) Ibid., s. 49. As to the common law liability ol‘ a master for the 
acts of his servant, see pp. 302, 303, post. 

{8) Stage Carriages Act, 1832 (2 & 3 Will. 4, c. 120), s. 103. For the 
provisions as to prosecutions, see ibid., ss. 101 et seq. ; London Hackney 
Carnages Act, 1833 (3 & 4 WiU. 4, c. 48), ss. 5, 6 ; Railway Passenger 
Duty Act, 1842 (5 & 6 Viet. o. 79), ss. 18, 19. 

(t) These Acts are th$ Town Police Clauses Acts, 1847 (10 & 11 Viot. 
0 . 89), and 1889 {52 5S Viet. o. 14), which in urban districts are deemed 
to be incorporated with the Pubhc Health Act, 1875 (38 & 39 Viet. o. 65), 
aa to the application of which see titles Local Government, Vol. XIX., 
p. 332 ; Public Health and Local Administration, Vol. XXIIL, p. 363. 

{u) For excise duty purposes under the Customs and Inland Revenue 
Act, 1888 (51 & 62 Viot. c. 8), s. 4 (1), “ any carriage standing or plying for 
hire” is a “hackney carriage.” As to the duty pay^lo, see title 
Revenue, Vol. XXIV., p. 689. As to motor “hackney carriages,” see 
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railway car (w;), or an omnibus (a;) or other stage coach used for the 
purpose of standing or plying for passengers to be carried for hire 
at separate fares (y ) ; but with these exceptions it includes any 
wheeled carriage, of whatever form or construction («), used in 
standing or plying for hire (6) in any street (c) within the particular 
urban district, and any carriage standing upon such a street and 
bearing any numbered plate required to be fixed upon a hackney 
carriage or any plate resembling or intended to resemble such a 
plate (d), 

615. The term “ omnibus ” (^') includes any (/) omnibus, char- 
a-banc, wagonette, brake, stage coach and other carriage 
plying or standing (y) for hire by, or used to carry, passengers at 


p. 334, post. An owner need not pay duty on spare ” cabs until they 
are brought into use (London County Council v. Fairhank, [1911] 2 K. B. 
32). Apart from any statutory definition, a hackney carnage means a 
carriage exposed for hire to the public, whether standing in the public 
street or in a private yard (Bateson v. Oddu (1874), 38 J. P. 598). 

(tv) Yorkshire (Woollen District) Electric Tramways v. Ellis, [1905] 
1 K. B. 396. As to tramcars and light railway cars, see p. 293, ante ; and, 
generally, title Tramways and Light Railways, pp. 795, 790, 818, 
note (/), post. 

(x) Cousins V. Stockhridge [I860), 30 J. P. 166. But an omnibus is a 
hackney carriage for excise duty purposes; see note (e), injra. 

(y) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 38. 

(a) Including motor cabs, for by the Locomotives on Highways Act, 
1896 (69 & 60 Viet. c. 36), s. 1 (1) (b), a “light locomotive,” if used as a 
carriage of any particular class, is to be deemed to be a carriage of that 
class, and the law relating to carriages of that class is to ap])ly to it. A 
motor cab must, of course, be registered as a motor car, as to which see 
p. 316, post. As to the duty payable on a motor hackney carriage, see 
title Revenue, Vol. XXIV., p. 692, 

(h) A licensed hackney carriage is none the less “used in standing or 
plying for hire ” because at the moment it is employed otherwise (Hawkins 
V. Edwards, [1901] 2 K. B. 169). A caniage “ plies for hire ” even though 
the driver only asks for voluntary contributions from passengers (Cocks v. 
Mayner (1893), 68 J. P. 104). A specially engaged ciuriago does not ply 
for hire (Gavill v. Amos (1900), 64 J. P. 309). 

(c) The word “ street does not include a railway company’s roadway 
to their station or other private property (Chirtis v. Emhery (1872), L. R. 
7 Exch. 369 ; Jones v. Short (1900), 64 J. P. 247 ; Case v. Storey (1869), 
L. R. 4 Exch. 319 ; Skinner v. Usher (1872), L. R. 7 Q. B. 423 ; but see 
Marks v. Ford (1880), 46 J. P. 157). For other definitions, compare 
titles Highways, Streets, and Bridges, Vol. XVI., pp. 16 et seq. ; 
Public Health and Local Administration, Vol. XX III., p. 402, 
note (^). Apart from the qualifying words “ in any street ” a carriage 
may be said to be “ plying for hire” it standing ready to take up passengers 
on private property (Clame v. Stanford (1871), L. R. 6 Q. B. 367 ; Allen v. 
Tunbridge (1871), L. R. 6 C. P. 481 ; Bateson v. Oddy, supra ; Foinett v. 
(}hwfc(1877), 41 J. P. 359). 

(d) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 38. 

(e) An omnibus is a “ hackney carriage ” /or excise duty purposes 
(Eickmam v, Birch (1890), 24 Q. B. D. 172); see title Revenue, 
Vol. XXIV., pp. 691, 692. 

if) Including a motor omnibus, if a “ light locomotive ” ; see note (a), 
supra. Such an omnibus must, of course, also be registered as a motor 
car, as to which see p. 316, post. , j • 

(g) As to the omission of tne words “ in any street ” found m the denm- 
tion of a hackney carriage, see note (c), supra. Apparently, “ plying or 
standing ” means licensed to ply or stand, even though at the moment 
otherwise employed ; see note (h), supra. 
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separate fares to, from, or in any part of the particular district (h); 
except (1) light railway carriages (i) ; (2) duly licensed tramcars (j ) ; 
(8) any carriage starting from, and previously hired for the parti- 
cular passengers thereby carried, at any livery stable yard witWn 
the district whereat horses are stabled and carriages let for hire, 
such carriage starting from such yard, and being bond fide the 
property of the occupiers thereof, and not standing or plying for 
hire within the district; (4) any omnibus belonging to or hired 
or used by a railway company to convey passengers and their 
luggage to or from a station of the company, and not standing^ or 
plying for hire within the district; (5) any omnibus starting 
ftom outside the district and bringing passengers within it, and 
not standing or plying for hire within it (k). 

SuB-SECr. 2 , — Licensing and Control of VehicleSy Drivers^ and Conductors. 

616 . An urban authority (/), or rural authority with the necessary 
urban powers (m), may license (1) such number of hackney carriages 
and omnibuses to ply for hire within its district as it thinks 
fitOi); and (2) persons to act as drivers of licensed hackpey 
carriages and as drivers and conductors of licensed omnibuses (o). 
In granting or refusing such licences it may exorcise a just and 
reasonable discretion (p) ; and in the case of drivers and conductors 
may require an applicant to attend in i)erson {q). A licence enures 
normally for a year from its date, or until the next annual licensing 
day, where one is fixed (r), but it may be granted for any less period 

{h) Town Police Clauses Act, 1889 (52 & 53 Viet. c. 14), s. 3. 

(i) Yorkshire {Woollen District) Electric Tramways v. ElliSf [1905] 
1 K. B. 396 

( j) As to the licensing of tramcars, their drivers and conductors, see 
p, 293, ante. 

{k) Town Police Clauses Act, 1889 (52 & 53 Viet. c. 14), s. 3. An 
omnibus which, after bringing in passengei-s from outside, stands within 
the district waiting for passengers for the return journey is not within the 
exception {Deiohurst v. Eddies (1893), 57 J. P. 373), and tlie proprietor 
cannot escape the necessity for a licence by purimrting to make no charge 
on the return journey for the distance as far as the boundary (E. v. Fletcher, 
Ex farie Ansonia (1908), 72 J. P. 249). 

{1) That is, the council of a borough or urban district. 

(m) See note (r), p 292, ante. 

(n) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 37; Town 
Police Clauses Act, 1889 (52 & 53 Viet, c, 14), s. 4(1); Public Health Act, 
1875 (38 & 39 Vwt. c. 55), ss. 171, 316, The holding of such a licence and 
the payment ol excise duty (see note (u), p. 294, ante) are independent 
requirements (Buckle v. Wrighfson (1864), 5 B. & S. 854). As to the legal 
position of the parties to a hiring contract, see title Bailment, Vol. I., 
pp. 543 et seq. As to hackney carriage licences, see, further, title Kevenue, 
Vol. XXIV., pp. 091, 692. 

(o) Town Police Clauses Act, 1847 (10 11 Viet. c. 89), s. 46; Town 

Police Clauses Act, 1889 (52 & 63 Viet. c. 14), s. 4 (2) ; Public Health Act, 
1875 (38 & 39 Viet. c. 55), ss. 171, 316. As to the similar powers of 
hcensing tramcar drivers and conductors, see p. 293, a7ite ; and, as to 
tramway byc-laws generally, see title Tramways and Light Railways, 
pp. 796, 707, post. 

(p) a. V. Barry District Council, Ex parte Jones (1900), 16T. L. R. 606; 
B. Y. Blackpool Corporation (1899), Times, 7th December; Ex parte 
Mitcham (1864), 5 B. & S. 585. 

(q) Bunion v. Davies (1891). 66 J. P. 294. 

(r) Town Police Clauses Act, 1847 (10 11 Viet. c. 89), b. 43 ; Public 

Health Act, 1875 (38 k, 39 Viet. c. 551. s. 171. 
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specified in it («), and it may, in certain circumstances, be suspended 
• or revoked (i). 

617. Each vehicle requires a separate licence, which must be 
under the seal of the council (a), and must specify the name, sur- 
name, and place of abode of every proprietor or part proprietor of the 
vehicle, or person concerned in the keeping or hiring thereof (b) ; 
it must also specify a number, to correspond with that to be affixed 
to the vehicle, and such other particulars as the council thinks fit (6). 
For each licence the council may demand a fee not exceeding 5«. (c). 
A requisition for a licence, in such form as the council provides, must 
be made and signed by the proprietor or one of the proprietors, as ' 
the case may be, and must give the details required to be recorded 
on the licence (d). The licence must be made out by the clerk to 
the council and entered in a register, which is to be open to inspec- 
tion by anyone, without fee, at all reasonable times, and is to con- 
tain spaces for recording any offence by the proprietor, driver, or 
conductor of, or any person attending, the vehicle (^0* Notice of any 
change of abode must be given within seven days, and the licence 
must* be produced for the necessary alterations to be indorsed 
thereon (/). 

618. A driver’s or conductor’s licence, for which Is. must be 
paid, must be registered by the clerk to the council (//). It must 
be delivered to the proprietor of the vehicle, and be retained by 
him whilst the licensee remains in his employ; and it must be 
produced by him if he is summoned to answer a complaint or 
to produce the licensee (/t). It must be returned forthwith to the 
latter if he leaves his employment without having been guilty of 
any misconduct. If he has been so guilty, the proprietor must 
/etaiii the licence, and forthwith issue a summons to have his cause 
of complaint determined (i). The driver of a motor hackney carriage 
or motor omnibus will require also the ordinary motor car driver’s 
licence (k). The proprietor of a licensed public stage or hackney 
carriage need not pay duty as for male servants in respect of 


(s) Town Police Clauses Act, 1889 (52 & 63 Viet. c. 14), s. 5. 

(t) See p. 302, po.4. 

(a) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 43. 

(b) Ibid., 8 . 41. The authority may by bye-laws regulate the manner in 
whieh the number is to be displayed on the vehicle (ibid., s. 68 ; Town 
Police Clauses Act, 1889 (62 & 63 Viet. c. 14), s. 6). 

(c) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 39. 

(d) Ibid., s. 40. 

(e) Ibid , 8. 43y 

(f) Ibid., 8 . 43. A licensee has a right to have his name removed on 
^retirement {Hodges v. London TraiM Go. (1883), 12 Q. B. D. 105, where 
the licence was in the name of the manager). 

(o) Town Police Clauses Act, 1847 (10 & 11 Vict,c. 89), 8. 46. 

(a) Ibid., 8. 48. The licence is the property of the licensee, and the 
proprietor must not make indorsements on it {Eoqcrs v. Macnamara (1863), 
14 C. B. 27 ; Euirell v. Ellis (1845), 2 C. B. 296 ; Heath v. Brewer (1864), 
16 C. B. (N. s.) 803 ; Norris v. Birch, [1896] 1 Q. B. 639). 

({) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 49. If the 
iuBtices find the licence to have been improperly retained they may order 
its return and award compensation {ibid.). 

(fc) See p. 320, post 
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persons necessarily employed to drive the same, or in the care 
of it(Z). 

619 . An urban authority (m) may make bye-laws — (1) for 
regulating the conduct of the proprietors, drivers, and conductors of 
hackney carriages and omnibuses in their several employments, and 
for determining whether drivers and conductors shall wear any and 
what badges, and, in the case of hackney carriages, for regulating 
the hours within which proprietors and drivers may exercise their 
calling (n); and (2) for securing the safe custody and redelivery of 
any property accidentally left in hackney carriages and fixing the 

‘ charges to be made in respect thereof (o). 

It may also make bye-laws — (1) as to hackney carriages, to 
regulate the number of horses or other animals to draw the same, 
the provision of check strings, and furnishing of carriages (p) ; 
(2) as to omnibuses, to regulate the number and secure the 
fitness of the animals to be allowed to draw an omnibus, and 
the removal therefrom of unfit animals; to secure the fitness of 
omnibus and harness ; to provide for the carrying and lighting of 
proper lamps (q) for denoting direction, and promoting the ^fety 
and convenience of passengers; and to prevent noisy touting by 
drivers and conductors, and the blowing of horns and similar 
noises (?•). 

620 . An urban authority may by bye-laws fix the stands for 
hackney carriages and omnibuses, and the points at which 
omnibuses may stop for any longer time than is necessary for the 
taking up and setting down of passengers (s). 


{1) Customs and Inland Revenue Act. 1869 (32 & 33 Viet. c. 14), s. 19 (5) ; 
see London County Council y. Allen ^ [1913j 1 K. B. 9 ; and title Revenue, 
Vol. XXIV., pp. 693 et scq. 

{m) See note fr), p. 292. ante. As to bye-laws generally, see title Public 
Health and Local Administration, Vol. XXIII., pp. 388 et eeq. 

{n) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 68 ; Town 
Police Clauses Act, 1889 (52 & 53 Viet. c. 14), s 6. 

(o) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 68; Town 
Police Clauses Act, 1889 (52 & 53 Viet. c. 14), s. 6. 

ip) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 68. A bye- 
law requiring the dial of a taximeter cab to be illuminated is valid 
{Dunning v. Maher (1912), 106 L. T. 846). 

iq) As to lights on veluclos, see, generally, pp. 290, 291, ante. 

(r) Town Police Clauses Act, 1889 (52 & 53 Viet. e. 14), s, 6. 

{s) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 68 ; Town 
Police Clauses Act, 1889 (52 & 53 Viet. c. 14), s. 6. The latter provision 
prohibits the fixing of an omnibus stand in a railway station or station yard 
without the company’s consent. Under an old statute a power to “ direct 
and regulate ” stands was held to give power to remove them {It. v. JRawlin^ 
son (1836), 6 B. & C. 23). A bye-law need not define the position of stands 
otherwise than as such stands as may from time to time be indicated by 
notice boards (Blackpool Local Board of Health v. Bennett (1869), 4 H. &N. 
127) ; ^ to evidence of “plying” oil the stands, see ibid. A bye-law may 
prohibit loitering (Murphy v. Neilson (1901), 3 Fraser (Justiciary Cases),. 
77 ; Mackenzie v. Somerville (1900), 3 Fraser (Justiciary Cases), 4). A driver, 
directed by a hotel-keeper to wait outside the hotel for any visitor who 
might want a cab may be convicted under such a bye-law (ibid.). As 
to a bye-law against “ touting ” for hackney carriages in a publia 
thoroughfare, see Derliam v. Strickland (1911), 75 J. P. 300. 
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Sub-Sect. 3.— Number of Pasamgert : Duty to Carry Paaaengera. 

621. No hackney carriage or omnibus may be used or let for 
hire or stand or ply for hire within an urban district unless the 
number of persons to be carried is shown upon it in the manner 
required by the statute; and a driver or conductor cannot be 
required to carry a greater number of passengers (0* The authority 
may make bye-laws for regulating the number of persons to be 
carried (a). 

622. The driver of a hackney carriage standing at an appointed 
stand or in any street must, unless he has a reasonable excuse (b), 
drive to any place, including private property with access for* 
carriages (c), within the district, or within any less distance duly 
fixed by bye-law (d), to which he is directed to drive by a hirer or 
intending hirer (e). The driver or conductor of a hackney carriage 
or omnibus may not refuse to carry the full complement of 
passengers if required to do so(/). Without the express consent 
of the hirer the proprietor or driver of a hackney carriage must 
not suffer any person to be carried in^on, or about the carriage 
durifig the period of hire (g). 

Sub-Seot. 4,—Fare8. 

623. The fares to be charged to hirers of hackney carriages 
are, unless fixed by a special Act (/i), determined by the urban 
authority, which may make bye-laws for fixing the fares, both by 
time and distance, to be paid within its district, and for securing 
due publication thereof (t). An agreement to pay more than the 
authorised fare is invalid, and any excess overpaid may be 
recovered {Jc) ; but there is no objection to an agreement to accept 
less than the authorised fare (1). In the case of an agreement to 

(0 Town Police Claiisea Act, 1847 (10 & 11 Viet. c. 89), s. 51. As to 
the carriage of passengers generally, see title Carriers, Vol. IV., 
pp. 44 et 8eq. 

(а) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 68; Town 

Police Clauses Act, 1889 (52 53 Viet. c. 14), s. 6. The power to make a 

bye-law as to the manner of indicating such number seems to be super- 
fluous in view of the Town Police Clauses Act, 1847 (10& 11 Viet. c. 89), s. 51. 

(б) As to the use of public conveyances for carrying persons suffering 
from a dangerous infectious disease, or corpses of persons who have died 
from an inlectious disease, see Public Health Act, 1875 (.38 & 39 Viet, 
c. 55), BS. 126, 127 ; Public Health Acts Amendment Act, 1907 (7 Edw. 7. 
0 . 53), 88. 63, 64; Infectious Disease (Prevention) Act, 1890 (53 & 54 
Viet. 0 . 34), 8. 11; title Public Health and Local Administration, 
Vol. XXIII., p. 452. 

(c) Ex 'parte Kippins, [1897] 1 Q. B. 1. 

{d) This means a bye-law made under the Town Police Clauses Act, 
1847 (10 & 11 Viot. 0 . 89), 8. 68. 

(f) Ibid., 8. 53. 

if) Ibid.f 8. 52. 

(flf) Ibid.f 8. 69. 

(h) That is, a local Act incorporating the Town Pohee Clauses Act, 1847 
(10 & 11 Viet. 0. 89). 

(i) Town Police (Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 68. As to the 
construction of a provision that two children are to be paid for as one adult, 
see note («), p. 304, post, 

(fc) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 55. 

(1) Ibid,, 8. 54. 


Sect. 3. 

Hackney 

Carriages 

and 

Omnibuses 
Outside the 
Metropolis. 

Number of 
liaasengera. 

Duty to 
c;ury« 


Hackney 

carriages. 



800 


Street and Aerial Traffic. 


Sect. 3. 

Hackney 

Carriages 

and 

Omnibuses 
lOntside the 
Metropolis. 


Omnibuses. 


Offences. 


take a person for a drive of unstated length for a fixed sum, the 
hirer must be driven at least such a distance as that sum would 
entitle him to be driven according to the scale of fares in force (m). 
If a carriage is hired and taken to any place and there required 
to wait, the driver may demand his fare and also a deposit, 
calculated according to the time he is required to wait(?i). If a 
person refuses to pay the legal fare it may be recovered summarily 
as a civil debt, together with costs (o). 

624. The fares to be charged to passengers in omnibuses are 
fixed by the proprietors ; but the urban authority may provide by 

' bye-laws for the exhibition on some conspicuous part of every 
omnibus of a statement in legible letters and figures of the fares 
to be demanded (p). The fare so exhibited may be recovered as 
in the case of a hackney carriage fare, and no greater fare may be 
taken, but a less one may be agreed upon (q), 

Sub-Sect. 5. — Offences and Proceed inys. 

625. It is an offence, punishable summarily (r), when applying 
for a hackney carriage or dmnibus licence to include in the requisi- 
tion the name of any person who is not a proprietor or concerned in 
the keeping of the vehicle, or wilfully to omit to specify truly 
therein the name of any person who is (s) ; for a licensed pro- 
prietor of a hackney carriage or omnibus on changing his abode 
to fail duly to give notice thereof and produce the licence for indorse- 
ment (0 ; to permit a vehicle to be used as a hackney carriage or 
omnibus plying for hire within the district without having obtained 
a licence for it, or whilst such licence is suspended [ii) ; to drive or 
stand or ply for hire with any hackney carriage or omnibus for 
which a licence has not been obtained, or without having the 
number of the vehicle, corresponding to the licence number, 
openly displayed (w) ; to act as driver or conductor of a licensed 
hackney carriage or omnibus without obtaining a licence, or 
whilst it is suspended (a;) ; for a driver or conductor to lend his 

(m) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 60. 

{n) Ibid., s. 67. 

(o) Ibid., 8. 66. The amount is recoverable under the Summtory Juris- 
diction Act, 1879 (42 & 43 Viet. c. 49), s. 6 {E v. Kerswill, [1896] 1 Q. B. 
1) ; sec title Magistrates, Vol. XIX., p. 609. 

(p) Town Police Clauses Act, 1889 (62 & 63 Viet. c. 14), s. 6. 

Iq) Ibi^., 8. 4 ; Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), as. 64, 

68 , 66 . 

(r) As to summary procedure, see title Magistrates, Vol. XIX., 
pp. 689 et seq. 

(«) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 40. The 
penalty is a sum not exceeding £10 {ibid.). 

{t) Ibid., 8. 44. The penalty is a sum not exceeding 40s. {ibid.). 

{u) Ibid., 8. 46. The penalty is a sum not exceeding 40s. (ibid.); it is 
not an offence to ply w^th an unlicensed cab in a place which is not “ a 
street ” {Jones v. Short (1900), 64 J. P. 247 ; and see the cases cited in 
note (c), p. 206, ante) ; nor whilst plying with a licensed carriage to accept 
an order for an unlicensed one in the stables {Cavill v. Amos (1900), 64 
J. P. 309). 

(tt?) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 46. As to 
“ displaying ” a number, see note (6), p. 297, ante. 

{x) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 47. The 
penalty is a sum not exceeding 208. (ibid.). 
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licence or part with it, except to his employer (a) ; for a pro- 
.prietor to employ a driver or conductor who has no licence or 
whose licence has been suspended (a) ; for a proprietor to neglect 
to obtain delivery of and to retain the licence of each driver and 
conductor or to neglect to produce it when required to do so (6) ; 
for a proprietor to allow a hackney carriage or omnibus to be used, 
or for any person to stand or ply for hire with it, without having 
the number of persons to be carried by it properly exhibited, or 
for a driver or conductor to refuse to carry a full complement of 
passengers (c ) ; for a driver of a hackney carriage standing at an 
appointed stand, or in any street, to refuse without reasonable^ 
excuse to drive to any place within the district or within any less 
distance fixed by a bye-law (c/); for the proprietor, driver or con- 
ductor of a hackney carriage or omnibus to demand more than 
any sum agreed on for a particular job (e) ; for the proprietor or 
driver of a hackney carriage hired for a drive of unspecified length 
at an agreed sum not to take passengers a sufficient distance (y ) ; 
for the driver of a hackney carriage who has received a proper 
deposit to refuse to wait, or to go away,* or permit his carriage to 
be taken away, without the hirer’s consent, before the expiration 
of the time covered by the deposit, or to refuse to account for such 
deposit when finally discharged (/;) ; for the proprietor, driver or 
conductor of a hackney carriage or omnibus to take a greater fare 
than is authorised (/O ; for the proprietor or driver of a hackney 
carriage to suffer any person to ride in, on, or about the same without 
the hirer’s consent (i ) ; for the authorised driver or conductor of 
a hackney carriivge or omnibus to allow any person to act as driver 
or conductor without the proprietor’s consent, and for any person, 
whether licensed or not, so to act without such consent (A:); for 
the driver, conductor or any other person having or pretending 
to have charge of any hackney carriage or omnibus to be intoxicated 
whilst driving, or by wanton and furious driving or by any other 
wilful misconduct to injure or endanger any person in life, limb, 
or property (0; for the driver or conductor of a hackney carriage 
or omnibus to leave it,^ whether hired or not, in any street or 
at any place of public resort or entertainment without a proper 


(a) See p. 297, cmte, 

(b) Town Police Clauses Act, 1847 (10 & 11 Viet. o. 89), s. 48. The 
penalty is a sum not exceeding 40«. (ibid.), 

(c) ibid., 8. 62. The penalty is a sum not exceeding 40s. {ibid.). 

{d) Ibid., 8. 63. The penalty is a sum not exceeding 40«. {ibid.) ; 

see p. 299, ante. 

(«) Town Police Clauses Act, 1847 (10 & 11 Viet. o. 89), s. 64. 
penalty is a sum not exceeding 408. {ibid.) 

(/) Ibid., 8 . 66, The penalty is a sum not exceeding 40s. {ibid.) ; 
see pp. 299, 300, o/nte. 

(g) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 67. 
penalty is a sum not exceeding 40®. {ibid.). 

(h) Ibid., 88. 66, 68. The penalty is a sum not exceeding 408., and an 
order for repayment of overcharge, and in certain cases one month’s 
imprisonment in default {ibid.). 

(i) Ibid., 8 . 69. The penalty is a sum not exceeding 208. {ibid.). 

(fc) Ibid., s. 60. The penalty is a sum not exceeding 408. {ibid.). 

{!) Ibid., 8. 61. The penalty is a sum not exceeding £6, and m default 
imprisonment not exceeding two months {ibid.). 
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Street and Aerial Traffic. 

caretaker (m ) ; for the driver or conductor of a hackney carriage or 
omnibus to obstruct other vehicles in various ways (n) ; or for any. 
person using a hackney carriage to wilfully injure the same (o). 

626. Any offence by a driver or conductor must be indorsed 
upon his licence (p) ,* and upon a second offence the authority may 
suspend or revoke the licence of a proprietor, driver, or conductor ( 7 ). 

627. If a charge against a driver or conductor is withdrawn or 
dismissed, the court may order the complainant to compensate 
him for loss of time, and may commit him for a month in default 
of payment (r). 

) 

Suii-SECT. 6 . — Rights and Liahilitm of Owners of Vehicles. 

628. In the case of an omnibus or of a cab driven by a 
servant, the proprietor’s common law liability for the acts of drivers 
and conductors is regulated by the ordinary law of master and 
servant (s); and it seems that, having regard to the nature of 
the legislation as to such vehicles, the same principles must be 
applied even where the relation between proprietor and driver is 
strictly that of bailor and bailee (f). 

By statute, whenever any damage to person or property has been 
caused by a driver or conductor of a hackney carriage or omnibus, 
any justices convicting him may order a sum not exceeding £5 to 
be paid as compensation by the proprietor, who may recover it 

(m) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 62. The 
penalty is a sum not exceeding 20s. (ibid.). A constable may remove the 
carriage, and the expense of taking care of it, if not repaid, may be raised 
by sale (ibid.). 

(n) Ibid., 8 . 64. 

( 0 ) Ibid., s. 67. The penalty is a sum not exceeding £5, and compensa- 
tion (ibid.). 

(p) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 48. 

(a) Ibid., 8. 60, 

(r) Ibid., s. 65. 

(s) See title Master and Servant, Vol. XX., pp. 244 et seq. The 
proprietor is not responsible for the negligence of a volunteer driver taking 
charge upon an emergency (Owilliam v. Twist, [1895] 2 Q. B. 84, C. A.); 
or, in the absence of evidence that ho was acting within the scope of his 
authority, of a conductor driving an omnibus between journeys (Beard v. 
London General Omnibus Co., [1900] 2 Q. B. 5130, C. A.). 

(t) Such, at any rate, is the effect of the legislation in London (Morleyv. 
Dunscombe (1848), 11 L. T. (o. s.) 199 ; Bowles v. Ilider (1866), 6 E, & B. 
207 ; Fowler v. Lode (1872), L. R. 7 C. P. 272 ; Venables v. Smith (1877), 

2 Q. B. D. 279 ; Blayle v. Kew (1886), 2 T. L. R. 849 ; King v, London 
Improved Cab Co. (1889), 23 Q. B. D. 281, C. A. ; Keen v. Henry, [1894] 1 
Q. B. 292, C. A., overruling King v. Spurr (1882), 8 Q. B. D. 104; Oates 
V. Bill (li.) (& Son, [1902] 2 K. B. 38, C. A.). For a conviction of a 
cabdriver as a “servant” for falsifying accounts and for “larceny” of 
taking, seel?, v. Solomons, [1909] 2K.B. 980, C. C. A. ; E. v. Messer (lOW), 
76 J. r. 124, C. C. A. For purposes of compensation in case of accident 
his relation to the proprietor is that of bailee and not of servant ; see 
Doggett v. Waterloo Taxi-Cab Co., Ltd., [1910] 2 K. B. 336, C, A. ; Smith 
V. General Motor Cab Co., Ltd., [1911] A. C. 188 ; and title Master and 
Servant, Vol. XX., pp. 67, note (r), 248 et seq. The proprietor is 
responsible to a cabdriver to whom he lets out a horse which is not reason- 
ably safe (Gibbons v, Standon (1867), 16 L. T. 497) ; see, generally, title 
Bailment, VoK I.,*pp. 650 et seq. ; and compare White y . Steadman, [1913] 

3 K. B. 340. 
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from the guilty person (^t). Consent by an injured person to the 
exercise of this power bars his ordinary right of action (a). 

Any person using a hackney carriage or omnibus who wilfully 
injures the same may, in addition to a fine, be ordered by 
convicting justices to pay to the' proprietor such sum as they 
consider reasonable by way of satisfaction (^). 
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Sect. 4. — Metropolitan Hackney and Stage Carriages, injuring 

629 . Within the Metropolitan Police District (c) and the City of c-uHage or 
London {d) hackney and stage carriages and their drivers and omnibus, 
conductors are licensed (e) by the Commissioner of Metropolitan Licenaes in 
Police, acting as deputy for the Home Secretary (/). For the 
purposes of the relevant statutes the term hackney carriage ” or Hackney 
“cab”(.(/) means any carriage for the conveyance of passengers 
which plies for hire within the Metropolis {h) and is not a stage 
carriage ” (i). A “ stage carriage ’* means any carriage for the stage 
conveyance of passengers which plies for hire in any street, road, carriage, 
or place within the Metropolis, and in which the passengers or any 
of them pay separate and distinct, or at the rate of separate and 
distinct, fares for their respective places (j). Although stage 
carriages which on every journey go to or from some place beyond 
the Metropolis are not to be deemed carriages plying within the 
Metropolis (/j), the Home Secretary may by order apply to such 
carriages, or to any class thereof, any of the statutory provi- 
sions relating to metropolitan stage carriages (/). Tramcars and 


(w) Town Police Clauses Act, 1847 (10 & 11 Viet. o. 89), s. 63. 

(a) Wright v. London Omnihiis Co. (1877), 2 Q. B. D. 271. 

lb) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 67. 

(c) See title Police, VoL XXII., pp. 466, 467. 

(d) See title Metropolis, VoL XX., pp. 400, 401. 

(c) Metropolitan Public Carriage Act, 1869 (32 & 33 Viet. c. 116), s. 2 ; 
London Cab and Stage Carriage Act, 1907 (7 Edw. 7, c. 65), s. 6 (3). As to 
the penalties incurred by proprietors, drivers and conductors if the 
necessary licences are not held, see Metropolitan PubUc Carriage Act, 1869 
(32 & 33 Viet. c. 115), ss. 7, 8; London Hackney Carriages Act, 1843 
(6 & 7 Viet, c. 86), 8. 10; tlija latter provision deals also with the employ- 
ment of unlicensed drivers and conductors in case of necessity. A 
manager of an omnibus company on ceasing to be employed is entitled 
to have his name removed from the number plates affixed to the omni- 
buses (Hodges v. London Trams Co. (1883), 12 Q. B. D. 105). 

(/) Metropolitan Public Carriage Act, 1869 (32 & 33 Viet. o. 115), 
88. 6, 11. As to the Commissioner of Metropolitan Police, see title Police, 
Vol. XXII., pp. 469 et seq. ; as to the powers and duties of the Home 
Secretary generally, see title Constitutional Law, Vol. VII., pp. 82 et seqi 

(g) London Cab Act, 1896 (69 & 60 Viot. c. 27), s. 3 ; London Cab and 
Stage Carriage Act, 1907 (7 Edw. 7, c. 56), s. 6 (1). 

(K) As to the meaning of “ Metropolis,” see title Metropolis, Vol. XX., 
p. 392. 

(i) Metropolitan Public Carriage Act, 1869 (32 & 33 Viet. c. 116), s. 4 ; 
compare London Hackney Carriage Act, 1831 (1 & 2 Will. 4, o. 22), s. 4 ; 
London Hackney Carriages Act, 1843 (6 & 7 Viet. c. 86), s. 2. It is 
immaterial whether the carriage is propelled by animal or mechanical 
power (London Cab and Stage Carriage Act, 1907 (7 Edw. 7, c. 65), s. 6 (2) ). 

(j) Metropolitan Public Carriage Act, 1869 (32 & 33 \’3ct. c. 116), s. 4. 

\k) Ibid., 8. 6. 

(1) London Cab and Stage Carriage Act, 1907 (7 Edw.' 7, o. 66), s. 3. 
Such an order is now in force (Order of 30th December, 1907, s. 14: Stat. 
B. & 0., 1907, p. 714). 
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light railway cars .are subject to the same provisions as stage 
carriages (m). 

Subject to certain statutory provisions as to duration, maximum 
fees, and transfers on death or marriage of an owner, any licence in 
respect of a hackney or stage carriage, or to a driver or conductor, 
may be granted at such price, on such Copditions, be in such form, 
be subject to revision’ or suspension in such events, and generally 
be dealt with in such ' manner, as the Home Secretary may 
prescribe (n). The discretion of the Commissioner of Metropolitan 
Police, acting as the Home Secretary’s deputy, in granting licences, 
^ is not a general discretion, but is limited by the terms of the order 
under which he acts (o). 

Licensed carriages must bear such distinguishing mark as the 
Home Secretary may prescribe (p). 

630. The Home Secretary may, subject to certain restrictions, 
make regulations (q) as to the number of persons to be carried in a 
hackney or stage carriage, the manner in which such number is to 
be indicated on the carriage, and the fitting of hackney carriages ; 
for fixing the stands for hackney carriages, the distances to r/hich 
they may be required to drive, and the persons to attend at such 
stands (r) ; for fixing the rates or fares, for time or distance, to be 
paid for hackney carriages, whether ordinary or fitted with taxi- 
meters (^j), and for securing the publication of such fares; for 
forming a table or book of distances (t) ; and as to the method of 

(m) London Cab and Stage Carriage Act, 1907 (7 Edw. 7, c. 55), s. 5 : 
Order of 30th December. 1907 (Stat. R. & 0. 1907, p. 714), s. 14. 

in) Metropolitan Public Carriage Act, 1869 (32 & 33 Viet. c. 115), 
88. 6, 8, 15. 

(o) E. V. Metropolitan Police Comm'^ssioner^ Ex parte Holloway y [1911] 

2 K. B. 1131, C. A., overruling E. v. Metropolitan Police Commissioner, 
Ex parte Pearce (1910), 80 L. J, (k. b.) 223 ; see also E. v Police Commie- 
sioner. Ex parte Eandall, Same v. Same, Ex parte Humphreys (1911), 27 
T. L. R. 506. 

(p) Metropolitan Public Carriage Act, 1869 (32 & 33 Viet. c. 116), 
SB. 6, 7, 16 ; Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134), 8. 17. 

{q) Metropolitan Public Carriage Act, 1869 (32 & 33 Viet. c. 115), 9 . 9. 
As to the penalties for breach, see ibid., s. 10. As to the effect of such 
regulations on existing statutory provisions, see ibid., s. 16. 

(r) As to the duties of attendants at stands and stopping places for 
hackney and stage carriages, their appointment and wages, and the laying 
on of water at such stands, see the London Hackney Carriage Act, 1853 
(16& 17 Viet. 0 . 33), ss. 12, 13. 

(«). London Cab and Stage Carriage Act, 1907 (7 Edw. 7, c. 65), s. 1, 
Whicji provides that for horse cabs fitted with taximeters the fare must not 
be less than 6d. per mile or per period of twelve minutes, and no fare is to 
be less than fid. for definitions of “fare” and “taximeter,” see ibid., 
s. 6 (1). In the case of other cabs a minimum fare of 1«. appears to be still 
fixed by statute (Metropolitan Streets Act, 1867 (30 & 31 Viet. o. 134), 
s. 2J). Subject to regulations as to fares, the London Hackney Carriage 
Act, 1853 iJ6 & 17 Vict.'o. 33), ss. 4, 7, appear to still apply (Metropolitan 
Public Carriage Act, 1869 (32 & 33 Viet. c. 115), s. 16). Two children 
under ten years# of age are to be paid for as one adult (London Hackney 
Carriage (No. 2) Act, 1863 (16 & 17 Viet. c. 127), s. 14), but if only one 
such child is carried, he is to be paid for as if he were au adult (Norton v. 
Jones (1863), 8 L. T. 241). 

(/) As to the duty of drivers to carry such book, and it» admissibility in 
evidence, see London Hackney Carriage Act, 1863 (16 & 17 Viet. c. 33)» 
ss. 5. 6, 19. 
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dealing with property accidentally left ^in hackney or stage 
carriages (u). 

Eegulations so made override earlier statutory enactments 
inconsistent with them ; but such enactments, if not expressly 
repealed, continue in force so far as they are not impliedly varied 
by the regulations (?«;). 

Special regulations have been made as to the conduct of motor 
cab drivers upon stands (a;). 


Part V. — Locomotives and Motor Cars. 

Sect. 1. — Definitions and Statutes. 

631. The term locomotive means a locomotive propelled by 
steam or by other than animal power (a); it includes a steam 
roller (6). ^ 

6^2. Road locomotives fall into two main classes — heavy loco- 
motives and light locomotives. The term “ heavy locomotive ” (c), 
though not recognised by statute, is almost universally used to 
denote any locomotive not within the statutory definition of a ‘‘ light 
locomotive ” or “ motor car ” (d). 


(n) Ab to the statutory provisions on this point applicable unless over- 
ridden by reguh'itions, see London Hackney Carriage Act, 1863 (16 & 17 
Viet c. 33), ss. 1 1, 19. 

(ic) Metropolitan Public Carriage Act, 1869 (32 & 33 Viet. c. 116), s. 15, 
As to the relevant statutory enactments, see note (c), p. 293, ante. 

(x) See the Order of the Commissioner of Metropolitan Police of the 
it h April, 1908 {London Gamette, 10th April, 1908) ; see Willingalo v. Norris, 
[1909] IK. B. 67. 

(rt) Highways and Locomotive.s (Amendment) Act, 1878 (41 & 42 Viet, 
c. 77), 8. 38 ; Locomotives Act, 1898 (61 & 62 Viet. o. 29), s. 17 (1). 

(6) Allman v. Grist (1891), 65 J. P. 724 ; London County Council v. Wood, 
[1897] 2 Q. B. 482 ; Sharpness New Docks and Gloucester and Birmingham 
Navigation Co. v. Worcester Corporation, A.-Q. v. Sharpness New Books 
and Gloucester and Birmingham Navigation Co., [1913] 1 K. B. 422. 

(c) The chief enactments regulating the use of heavy locomotives are 

(i.) the Locomotive Act, 1861 (24 & 26 Viet, o 70), of which ss. 6 (pro- 
hibition of dangerous or destructive locomotives), 9 (persons in charge 
and lamps), 11 (speed limit), and 15 (extent of Act), and the orders 
made under them, were repealed by the Locomotives Act, 1866 (28 fv 29 
Viet. c. 83), s. 2, but would revive if that Act ceased to be continued ; these 
provisions are ignored in this title ; (ii.) the Locomotives Act, 1865 (28 '& 29 
Viet. 0 . 83), an annual Act (see ibid., s. 1), which, by ibid., b. 13, is to be 
construed as one with the Locomotive Act, 1861 (24 & 26 Viet. o. 70); 
(iii.) the Locomotives Act, 1898 (61 & 62 Viet. c. 29) ; (iv.) the Highways 
and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), Part II. 
of which is only in force so lonj^ as the Locomotives Act, 1866 .(28 29 

Viet. c. 83), is in force: the Highways and Locomotives* (Amendment) 
Act, 1878 (41 & 42 Viet. c. 77), s. 28 (4), is varied by certain ^orders made by 
ihe Local Government Board dated respectively the 2l8t November, 1903, 
and the 7th August, 1906. There are also bye-laws made under the Loco- 
motives Act, 1898 (61 & 62 Viet. o. 29), s. 6, by the councils of counties 
and large boroughs. 

(d) As to this definition, see the text, p. 306, post, 

H.L.— -xxvn. 
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633. The term "lifsbt locomotive ” (e) and “ motor car" (/> 
are practically (ff) synonymous (/*)• They indude, subject to certain 
Jimitafcions as to weight, any vehicle propelled by mechanical power, 
which is not used for the purpose of drawing more than one 
vehicle, and which is so constructed that no smoke or visible vapour 
is emitted therefrom except from some temporary or accidental 
cause (i). ^ 

Weight limits 634. The general weight limits for a motor car are as follows : — 
If the car is used without a trailer, its weight ninladen must not 
• exceed 5 tons ; if it draws a trailer, the unladen weights of the car 
^and trailer must not in the aggregate exceed tons (A*). To this 
rule there are two exceptions, namely : — (1) in the case of military 
motor cars the limits without and with a trailer are 6 tons and 8 tons 
respectively (/); (2) a motor car first registered before the 1st Septem- 


(e) This term is used in the Locomotives on Highways Act, 1896 (59 & 
60 Viet. c. 36). 

(/) This term is used in the Motor Car Act, 1903 (3 Edw. 7, c. 36 ) ; 
the Motor Car (Iniernationad Circulation) Act, 1909 (9 Edw. 7, c. 37) ; 
and the Orders of the Local Government Board and Privy Council. ^ 

(g) In the Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 36), 
the term “ light locomotive includes any vehicle drawn by it ; in tho 
Motor Car Act, 1903 (3 Edw. 7, c. 36), the term “motor car” includes- 
any vehicle drawn by it, except for the purposes of the provisions as to* 
registration of cars ; in the Motor Car Orders, the term ” motor car ” 
does not include a vehicle drawn by it. In the following pages the term 
“motor car ” is used throughout instead of the term “light locomotive,” 
and is used as denoting only the actual motor car, or cycle. 

(h) Light locomotives (or motor cars) are, in general , exempt from the 

operation of the enactments mentioned in note (c), p. 305, ante, the only 
provisions applying being the Locomotive Act, 1861 (24 & 25 Viet. c. 70), 
88. 1 (see p. 314, post), 7 (see p. 314, post), and 13 (see p. 315, post) ; 
see Locomotives on Highways Act, 1896 (59 & 60 Viet. c. 36), s. 1, 
Sched. ; Locomotives Act, 1898 (61 62 Viet. c. 29), s. 17 (2). They are 

also exempt from the provisions of any other public or local Act passed 
prior to the 14th August. 1896, and restricting the use of locomotives on 
highways. Their u.se is regulated by the Motor Car Acts, 1896 and 1903- 
(namely, the Locomotives on Highways Act, 1896(59 60 Viet. c. 36), and 

the Motor Car Act, 1903 (3 Edw. 7,c. 36), an annual Act; seei6id.,8. 20(3)): 
the Motor Car (International Circulation) Act, 1909 (9 Edw. 7, c. 37); and 
the Motor Car (Registration and Licensing) Order, 1903 ; the Motor Cars. 
(Use and Construction) Orders, 1904, 1909, 1911, and 1912; the Heavy 
Motor Car Orders, 1904, 1907, and 1911; and the Motor Car (Internationah 
Circulation) Orders, 1910 and 1912, made thereunder by the Local Govern- 
ment Board and Privy Council. As to the excise duty on motor cars, see- 
title Revenue, Vol. XXIV., pp. 689 et seq. ; as to the duty on motor- 
bicycles and motor tricycles, see ibid., p. 689, note (/). 

(i) If smoke is emitted owing to improper construction, the vehicle is 
not a motor car and is subject to the Acts regulating the use of heavy 
locomotives (Kindle and Palmer v. Noblett (1908), 72 J. P. 373) ; if it is- 
emitted simply ^ 0 wing to careless driving, the vehicle does not on that 
account cease to be a motor car and lose its exemption (Star Omnibus Co, 
(London), Ltd. v. jraw'(1907), 71 J. P. 352 ; JR. y. Wilbraham, Ex parte 
Boweliffe (1907), 71 J. P. 336). 

(k) Locomotives on Highways Act, 1896 (59 & 60 Viet. 0 . 36), s. 1 (1) | 
Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 12 (1) ; Heavy Motor Car Order, 
1904 (Stat. R. & 0., 1904, p. 522), art. 3 ; Evans v. NicMl, [1909] 1 K. B. 
778. 

(l) Heavy Motor Car Order, 1904, art. 17 (a) ; Heavy Motor Car (Amend-- 
ment) Order, 1911 (Stat. R. & 0., 1911, p. 209), art, 1. 
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ber, 1904, may, if properly re-registered, be still used notwithstanding 
that its weight unladen exceeds 6 tons, so long as it does not exceed 
7 tons (m). In the case of a motor car within this exception the 
weight of any trailer drawn by it is apparently immaterial so long 
as the axle weight of any axle thei;pof does not exceed 4 tons (?t). 

A “ heavy motor car ** is one which exceeds 2 tons in weight 
unladen (o). Such cars are subject to the Heav^ Motor Car Order, 
1904 ; but, as regards matters not expressly mentioned .in that 
Order, the other Orders apply so far as they aro not inconsistent 
with its provisions (p). 

The term ‘‘ trailer ” is commonly used to denote any vehicle drawn,, 
by a locomotive, and is recognised by the Heavy Motor Car Order, 
1904(<;). The term “wagon,” when used in connexion with 
heavy locomotives, includes trucks, carts, carriages and other 
vehicles (/•). 

In calculating the weight of a vehicle unladen, the weight of any 
water, fuel or accumulators used for the purpose of propulsion is not 
to be included («). 

• 

685. The term “ highway ” in the statutes and orders relating 
to motor cars includes a roadway to which the public are granted 
access (t). 

Sect. 2. — Heavy Locomotives, 

Suii 'SECT. 1.— Registration and Licensing. 

636. A heavy locomotive, not being a steam roller belonging to 
a road authority and used by it within its district, may not be 
used on any highway unless it is either licensed or registered in 
accordance with the following provisions (a), which do not, however, 


(w) Heavy Motor Car Order, 1904, arts. 4 (5), 15 (2) ; see Pilgrim v. 
Simmonds (1911), 7.T J. P. 427. 

(n) Pilgrim v. Simmonds, supra. 

(o) Heavy Motor Car Order, 1904, art. 2. 

ip) Ibid., art. 16, 

iq) Ibid., art. 2. The te»in is so used throughout the portion of this 
title dealing with light locomotives or motor cars, 

(r) It is so defined for the purposes of the Locomotives Act, 1898 (61 & 62 
Viet. c. 29), B. 17 (1), and is so used throughout the portion of this title 
dealing with heavy locomotives. 

(s) Locomotives on Highways Act, 1896 (59 & 60 Vict. o. 36), s. 1 (2); 
Motor Car (Registration and Licensing) Order, 1903, art, 21 (Stat. R. & 0. 
Rev., Vol. VII L, Locomotive, p. 23) ; Motor Cars (Use and Construction) 
Order, 1904, art. 1 (8tat. R. & 0., 1904, p. 616) ; Heavy Motor Car Order, 
1904, art. 2. 

{i) Motor Car Act, 1903 (3 Edw. 7, o. 36), s. 20 (1) ; Motor Car (Regis- 
tration and Licensing) Order, 1903, art. 21; Motor Cars (Use and ('on- 
struction) Order, 1904, art. 1. The Heavy Motor Car Order, 1904, does 
not contain an express provision to this effect, but this appears to be 
immaterial; see Interpretation Act, 1889 (62 & elVict. c., 63), s. 31. 

(«) Locomotives Act, 1898 (61 & 62 Vict. c. 29^ bs. 0 (10), 10 (4), (6). 
The following penalties may be imposed; — for % locohfotive which ought 
to be Ucensed but is not, not exceeding £10 ; for one which ought to 
be registered but is not, not exceeding £5 {ibid.). A locomotive working 
on a tramway laid along a highway is, apparently, not being used on the 
highway so aa to require licensing or registration under these provisions 
(Bell V. Stoekion etc. Tramway Co. (1887), 61 J. P. 804). 
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affect the provisions of any'Iocal Act dealing with the licensing of 
locomotives (b). 

637. A heavy locomotive, other than an agricultural loco- 
motive (c)f a locomotive not used for haulage purposes, a steam 
roller, or a locomotive belonging to a road authority when used 
by it within its district, must be licensed by the council of 
the county or county borough in which it is at the time ordinarily 
used or to be used (d). The licence enures for one year from its 
date ; and the maximum fee therefor is .£10, if the weight of the 
locomotive, exclusive of water and coal, does not exceed 10 tons, 
^ith an addition not exceeding £‘2 for every ton or fraction of a 
ton beyond that weight (r). On the grant of a licence the council 
must provide the grantee with a licence plate bearing the date, 
the number of the licence lyid the council’s name(/). Such 
plate must be fixed to the locomotive .dn a conspicuous position, 
and must not be removed without the council’s consent while 
the licence is in force; with such consent, however, it may 
be transferred to another locomotive belonging to the same 
owner (//). 

If a locomotive is duly licensed in accordance with the foregoing 
provisions in some county or county borough, an additional licence 
therefor may be taken out at a reduced fee in any other county 
or county borough, in the same manner and subject to the same 
provisions as in the case of the original licence, except that it will 
expire on the same date as the original licence (//). 

A locomotive may not be used on any highway in a county or 
county borough in which it is not licensed, except on payment to 
the council of that county or county borough of a fee not exceeding 
2s, 6d, for each day on which it is so used (i). 


(b) Locomotives Act, 1898 (61 & 02 Viet. c. 29), s. 18 (3). 

(c) The term “ agiicultural locomotive ” includes any locomotive used 
solely for threshing, ploughing, or any other agricultural purpose, and any 
locomotive the property of one or more owners or occupiers of agricultural 
land employed solely for the purposes of their farms, and not let out on 
hire (ibid., s. 17 (1) ). As to what is an “ agricultural purpose,” see Ellis 
& Co. v. Hulse (1889), 23 Q. B. D. 24 ; Murch v. Baker (mi), 65 J. P. 583 ; 
Hoddell V. Parker, [1910] 2 K. B. 323; compare B. v. Freke (1866), 6 
E. & B. 944 ; Foster v. Tucker (1870), L. R. 6 Q. B. 224. 

(d) Locomotives Act, 1898 (61 & 62 Viet. c. 29), ss. 9 (1), (2), 17 (1). 
The Common Council of the City of London is a licensing authority 
(ibid., B. 17 (3) ). As to deciding any dispute as to whore the licence should 
be taken out, see ibid., s. 9 (2). A hcence cannot be refused if the loco- 
motive complies with the statutory requirements and bye-laws (2?. v. 
Middlesex County Council (1898), 16 T. L. R. 14). 

(e) Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 9 (2), (3). 

if) Ibid., 8. 9 (4). 

(g) Ibid., 8. 9 (6), (6) ; the penalty for failing to affix, or for removing 
the plate, is a sum not eiceeding £10 (ibid., s. 9 (10) ). 

(h) Ibid., 8. 9 (7), (8). 

(i) Ibid., B. 9 (9) ; the penalty is a sum not exceeding £10 (ibid., s. 9 
(10) ). The effect of the foregoing provisions is that the locomotive must 
be licensed in its own area ; if used in another area, it must either have 
an additional licence for that area or must pay a daily fee. A steam 
roller merely passing through an area is being ‘‘ used ” there (London 
County Council v. Wood, [1897] 2 Q. B. 482). 
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638 . A heavy locomotive not requiring to be licensed under sect. 2. 
the foregoing provisions must, unless it be a steam roller belonging Heavy 
to a road authority and used by the authority within its district, be Locomo- 
registered in the county or county borough in which it is ordinarily 

used or to be used in such manner as the council of that county or Registered 
county borough may direct (A). A fee not exceeding 2«. Gd. may be locomotiyes. 
charged for registration, and the oouncil must provide the applicant 
with a plate bearing the registered ’number of the locomotive (/)• 

Such plate must be fixed in a conspicuous position on the loco- 
motive, and must not be removed without the council’s consent (w). 

639 . Fees for licences and registration go to the county fund, orj^Appifcation 

in a county borough, to the borough fund(;i)* of fceg. 

640 . It is an ofienco to count(|rfeit or tamper with a licence Tampering 
plate or registratioji place, to cause anyone else to do so, or ^ 
knowingly to use a plate which has been counterfeited or tami^ered 

with (o). 

Sub-Sect. 2. — Construction and Wevjld of Locomotives. 

6 ^ 1 . Every heavy locomotive, even though exempt from licensing Name and 
or registration, must bear in a conspicuous manner the owner’s weight plate, 
name and residence (p), and a statement as to its weight (^). 

642 . A heavy locomotive may not be used on any highway Width of 
unless it complies with the following provisions (r) : (1) A loco- 
motive not drawing any wagon and not exceeding 8 tons in 
weight must have the tires of its wheels not less than 3 inches 
in width, with an additional inch for every ton or fraction thereof 
above the first 3 tons(.s); (2) a locomotive drawing any w'agon 


{k) Locomotives Act, 1898 (61 & 62 Viet. c. 29), 8. 10 (1), (6). Th© 
rominou Council of the City of Loudon is a registration authority (i6id., 
s, 17 (3) ). Steam engines authorised by statute to be used on tramways 
do not require to bo licensed {Bell v. Stockton etc. Tramway Co. (1887), 61 
J. P. 804). 

(/) Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 10 (2). 

(m) Ibid.y 8. 10 (3) ; tho penalty for failing to affix or for removing 
is a sum not exceeding £6 {ibid., s. 10 (4) ). 

(?i) Ibid., ss. 9(11), 10 (5), 17 (1). As to tho City of London, see ibid., 
B. 17 (3) ; as to the county fund, see title Local Government, Vol. XIX., 
pp. 358, 359. 

{o) Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 11. 
ip) Locomotive Act, 1861 (24 & 25 Viet. c. 70), s. 12 ; Locomotives Act, 
1866 (28 & 29 Viet. c. 83), s. 7. For failure to affix name tho penalty is 
apparently one not exceeding £5 ; for failure to affix residence, not exceed- 
ing £2 {ibid.). The mere fact that an engine bears the owner’s name does 
not render him liable for negligent use of it by a hirer {Smith v. Bailey 
(1892), 56 J. P. 116, disapproving Stables v. Elcy (1825), 1 C. & P. 614). 

{q) Locomotive Act, 1861 (24 & 25 Viet. c. 70), s. 12. The penalty for 
failure to affix is a sum not exceeding £5 ; for fraudulently affixing an 
incorrect weight, a sum not exceeding £10 {ibid.). 

(r) Highways and Locomotives (Araendinent) 'Act, 1878 (41 & 42 Viet, 
c. 77), 8. 28 ; tho penalty for using a locomotive contrary to such 
provisions is a sum not exceeding £5 {ibid.). As to excessive weights on 
highways, see title Highways, Streets, and Bridges, Vol. XVL,pp. 173, 
174. As to tho requirements as to smoke consumption and as to nuisances 
arisiug from the smoko of locomotives on highways, see title Nuisance, 
Vol. XXL, p. 546. 

{s) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet, 
c. 77), 8. 28 (i). 
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sicT, 2. must, if constructed since the 16th August, 1878, have the tiiea of 
Heavy its driving wheels not less than 2 inches in width for eveiy ton * 

Locotno- of its weight, unless the diameter of such wheels exceeds 5 feet, 

tivcs . when the width of the tires may be reduced in the same proportion 

as the diameter is increased, but in such case the width of the tires 
Maximum must not be less than 14 inches (a) ; (8) a locomotive may not 

width and without special sanction exceed 9 feet in width or 14 tons in 

weight. weight (b) ; (4) the driving wheels of a locomotive must be cylin- 

drical, and either (i.) smooth-soled, or (ii.) shod with diagonal 
crossbars of not less than 8 inches in width nor more than | inch 
' jn thickness, extending the full breadth of the tire, the space 
intervening between each such crossbar not to exceed 8 inches, 
or (hi.) shod with wooden blocks satisfying certain requirements, or 
(iv.) provided with a single row of movable feet satisfying certain 
requirements (c). 

Suu-SeC'T. 3. — Construction, Weight, and Loads of Wagons. 

Weight of 643 . No wagon drawn or propelled by a heavy locomotive may, 
unless it has cylindrical wheels (d), carry any greater weight than 
wi 0 ires, permitted by the Turnpike Hoads Act, 1822 (c), for such a 
carriage; if it has cylindrical wheels (d) it may not carry, over 
and above its own weight, any greater weight than IJ tons for 
each pair of wheels, unless the fellies, tires or shoes are 4 inches 
or more in breadth, nor any greater weight than 2 tons for each 
pair of wheels, unless the fellies, tires or shoes are 6 inches or 
more in breadth, nor any greater weight tlian 8 tons for each pair 
of wheels, unless the fellies, tires or shoes are 8 inches or more in 
breadth, and for every single wheel one-half of that permitted to be 
carried on a pair of wheels, and in no case may it carry a greater 
W'eight than 4 tons on each pair of wheels or 2 tons on each wheel ; 
but if it has springs upon each axle, one-sixth more weight is per- 
Exceptional missible on each pair of wheels (/). These limits do not apply to 
luada. any wagon carrying only one block, plate, cable, roll, vessel of stone 

(«) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet, 
c. 77), 8. 28 (2). A proviso to ibid,, s. 28, permits the use of a locomotive 
constructed before the passing of the Act if its tires are at least 9 inches 
in width. 

(6) Ibid., s. 28 (3), and proviso. The use of larger locomotives may be 
specially sanctioned by the Common Council of the City of London and the 
councils of counties, county boroughs, and larger quarter sessions boroughs 
{ibid. ; Local Government Act, 1888 (61 & 62 Viet. c. 41), ss. 3 (8), 36 
(4) (a), 40 (8), 41 (4) (a) ). 

(c) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet, 
c. 77), s. 28 (4) ; Locomotives on Highways Act, 1896 (59 & 60 Viet. c. 36), 
s. 7 ; Order of Local Government Hoard, 2l8t November, 1903 (wheels 
with wooden blocks) ; Order of Local Government Board, 7th August, 
1906 (wheels with movable feet). For decisions upon earlier enactments 
as to “ shoes,” see Stringer v. Syles (1877), 41 J. P. 296 ; Body v. Jeperv 
(1878), 42 J. P. 121. The use in frosty weather of metal spikes whicn 
damage the road is a breach of the statutory provision {Milne <& Co. v. 

^ Mnclennan (1902), 4 Fraser (Justiciary Cases), 79). 

(d) For a definition of cylindrical wheels, see the Turnpike Roads Act, 
1822 (3 Geo. 4, c. 126), s. 9, referred to in the Locomotives Act, 1861 (24 & 

25 Viet. c. 70), 8. 1. 

(e) Turnpike Roads Act, 1822 (3 Geo. 4, c. 126) ; see ibid., ss. 12 — 14, 16. 

(f) Locomotive Act, 1861 (24 & 26 Viet. c. 70), s. 4. 
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or metal or other single article exceeding 16 tons in weight, but 
the fellies, tires, or shoes of the wagon must not be less than 
S inches in breadth ; and any damage arising from its use is to 
be deemed damage caused by excessive weight within the meaning 
of the statutory provisions as to extraordinary traffic and excessive 
weight (</). 

644. The council of a municipal borough as regards any highway 
within it, and the council of any county as regards any highway 
within it and not within a borough, may permit a wagon to 
carry weights in excess of those mentioned above (li) ; for such 
purpose a council may act through its surveyor or other authorised 
officer (i), 

A person who without such permission uses on any highway 
a wagon to carry weights in excess of those above mentioned, or 
being the owner thereof permits it to be so used, is liable to a 
penalty not exceeding .ijlO(/i). 

The weight unloaded of every wagon drawn or propelled by 
a heavy locomotive must be conspicuously and legibly affixed 
thereto (1). 

645. Load authorities may erect weighing machines, and may 
by their servants require persons in charge of heavy locomotives 
and wagons to take the same to such machines to be weighed (m). 
If the weight is found to be within the authorised limits, the 
authority must pay for any loss caused by the delay (?i). Certificates 
of weight are to be given, conferring exemption from weighing 
during the continuance of the same journey (o). 


SuB-Si'XT. 4. — Conditions of and Hcdridions O'l Use, 

646. A heavy locomotive may not be used on any highway to 
draw more than three loaded wagons, exclusive of any wagon 
solely used for carrying water for the locomotive, without the 
consent, so far as regards highways in a borough, of the council of 
the borough, and, so far as regards other highways, of the county 
council (])) . 


iq) Locomotives Act. 1898 (61 & 62 Viet. c. 29), 8. 1 (3). As to 
“ excessive ; weight ” and “extraordinary traffic,” see title Highways, 
Streets, and Bridges, Vol. XVI., pp. 172 et seq. 

(h) Locomotives Act, 1898 (61 & 62 Viet. c. 29), B. 1 (1). 

(i) Ibid., s. 14. 

{Ic) Ibid., 8. 1 (2). 

(i) Ibid., &. 2; the penalty on the owner for failure to affix is a sum 
not exceeding £5 ; for fraudulently affixing incorrect weight, a sum not 
exceeding £10 {ibid.). 

{m) Ibid., L . 4 (1) ; the penalty for failing to comply with such a require- 
ment is a sum not exceeding £10 {ibid,). An authority may borrow for the 
purpose of providing weighing machines {ibid., s. 4 (3) ). 

(n) Ibid,, 8. 4 (1), (2). 

(o) fbid., 8 . 4 (2). 

(p) Ibid., 8. 3(1); the penalty for using, or, in the case of an owner, for 
permitting to be used, in contravention, is a sum not exceeding £10 {ibid., 
fi. 3 (2) ). The consent may be given by the council’s surveyor or other 
authorised officer {ibid., s. 14). 
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647. When a heavjr locomotive is passing on any highway, the 
following rules must be observed (q ) : — 

(1) Two persons must be employed in driving or attending to it ; 
(2) except in the case of a steam roller, another person (r) must be 
employed to accompany it in such a manner as to be able to give 
assistance to any person with horses or hors,e-drawn carriages, and 
must give such assistance when required ; (8) if it is drawing more 
than three wagons another person must be employed to attend to 
the wagons. 

So long as a heavy locomotive has its fires alight, or contains in 
itself sufficient motive power to move it, one person must remain in 
tfotendance whilst it is on any highway, although stationary (s). 

648. A heavy locomotive worked on a highway must carry two 
efficient lights affixed conspicuously, one on each side, on the front 
thereof (<), and also an efficient red light on the rear of the loco- 
motive, or, if it is drawing wagons, on tlie rear of the last wagon, 
fixed in sueh a manner as to be conspicuous (u). The lights 
required to be carried on a locomotive or its wagons, whether 
stationary or passing on any highway, must be carried betweenithe 
hours of one hour after sunset and one hour before sunrise from the 
1st April to the 80th September, and between sunset and sunrise 
from the 1st October to the 31st March {a) ; they must be fitted with 
such shutters or other contrivances as will enable the light to be 
temporarily screened in an effective manner (a). 

649. When a heavy locomotive is being worked on a highway,, 
the following provisions must be observed (h ) : — 

(1) The driver must give as much space as possible for the passing 
of other traffic ; (2) the whistle must not be sounded ; the cylinder 
taps must not be opened within sight of any person riding, driving, 
leading, or in charge of, a horse on the road ; tlie steam must not 
be allowed to attain a pressure exceeding tlie limit fixed by the 
safety valve, so that no steam may blow off when the locomotive is 
on the road ; (3) it must be instantly stopped on any person with a 
horse or horse-drawn carriage putting up his hand as a signal for 
it to be stopped. 

650. A heavy locomotive may not bo driven along any high- 
way at a speed greater than four miles an hour, or througli 


iq) Locomotives Act, 1898 (fil & 62 Viet. c. 29), s. 6 (1). There is a 
special proviso in favour of locomotive plough engines [ibid.). The 
penalty on tlie owner is a sum not exceeding £10 {ihid.^ s. 6 (5) ). 

(r) Under a similar provision a boy has been held in Scotland not to be 
a “person,” i.e., not a competent person {Smith v. Wood (1882), 10 Kettie 
(Justiciary Cases), 31, 33). A person leading a pony and cart may be a 
sufficient attendant (Davis v. Brown (1879), 43 J. P. 416). 

(«) Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 5 (2); the penalty 
on the owner is a sum not exceeding £10 {ihid.^ s. 6 (5) ). 

(t) Locomotives Act, 1865 (28 & 29 Viet. o. 83), 8. 3 ; the penalty on the 
owner is a sum not exceeding £10 (ibid.). 

(a) Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 6(3), (4) ; the penalty 
on the owner is a sum not exceeding £10 (ibid., s. 6 (6) ). 

(b) Locomotives Act, 1865 (28 & 29 Viet. c. 83), s. 3 ; the penalty on ther 
owner is a sum not exceeding £10 (ibid.). 



31 $ 


Part V. — Locomotives and Motor Cars. 

any city, town, or village at a speed greater than two miles an 
hour (c). 

651. The council of a county, a county borough, or a non- 
county borough containing^ in 1881 a population of 10,000, may 
by bye-law (^/) a) prohibit or restrict the use of heavy locomotives ^-^trictTug 
on any specified highway in the county or borough, on account of its ; 
being crowded or unfitted for locomotive traffic, or of the incon- on highways 
venience caused to the inhabitants, or of any other reasonable 

cause ; (2) regulate the use of heavy locomotives and of wagons 
drawn by them in any highway within the county or borough; \ 

(8) prohibit or restrict the use of a heavy locomotive on any^^on brUge?. 
specified bridge («) within the county or borough, if satisfied that 
it is unsuited for such traffic, or that such use would be attended 
with damage to the bridge or danger to the public. 

Such a council, where a bye-law prohibits the use of ^ a 
locomotive on any highway, may give special permission for its 
use thereon, if in any case it appears necessary for any particular 
purpose ; but if a bridge is to be used, the council must first 
obtain the consent of the person liable to repair the same, and may, 
with such consent, give its permission subject to payment of the 
cost of temporarily strengthening the bridge (/). 

652. It is unlawful for the owner or driver of any heavy locomotive Heavy 
to drive it over any suspension bridge, or over any bridge on which 

a conspicuous notice has been placed by the surveyor or persons 
liable to repair the bridge that it is insufficient to carry weights 
beyond the ordinary traffic of the district, without previously 
obtaining the consent of the surveyor, bridgeniaster, or persona 
liable to repair (f/). 


(c) Locomotives Act, 1865 (28 & 29 Viet. c. 83), s. 4; the penalty is a 
sum not exceeding £10 {ibid.). This provision was held applicable to a raiL 
way engine running over lines laid along a highway between a station and 
a pier {London and South Western Bail. Co. v. Myers (1881), 45 J. P. 731). 

{d) Locomotives Act, 1898 (61 & 62 Vict. c. 29), s. 6 (1), (6). The Cor- 
poration of the City of London may make similar bye-laws {ibid., s. 6 (5) ). 
A penalty for breach of a bye-law maybe imiiosednot exceeding £5 {ibid., 
8. 6 (2) ). As to the making and confirmation of bye-laws, matters to be 
considered by the Local (xovernment Board when asked to confirm them, 
representations to and inquiries by the Board etc., see ibid., bs. 6 (3), (4), 
15. The Board has issued model bye-laws under this provision. As to 
bye-laws generally, see title Public Health and Local Administration, 
Vol. XXIII., pp. 388 el seq. 

{e) Under the Highways and Locomotives (Amendment) Act, 18/8 
(41 & 42 Vict. c. 77), s. 31, certain councils could by bye-law proliibit the 
use of heavy locomotives on specified bridges. A bye-law so made would 
appear to be still operative as to any particular bridge as to which no bye- 
law has been made under the powers hero stated ; see Locomotives Act, 
1898 (01 & 62 Vict. c. 29), s. 18 (I), (2). A locomotive hauling wagons 
across a bridge, but not itself crossing the bridge, is hot “ using ” it {Dawson 
V. Cruit (1884), 48 J. P. 148). As to extraordinary traffic, see title 
Highways, Streets, and Bridges, Vol. XVI., pp. 174 et seq. 

{]) Locomotives Act, 1 898 (61 & 62 Vict. c. 29), s. 6(1). The permission 
may bo given by the council’s surveyor or other authorised officer ^(loia., 

g i4\ 

’ (g) Locomotive Act, 1861 (24 & 26 Vict. c. 70), s. 6. Apparently this 
provision can only be enforced by indictment or action for an injunction. 
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653. If an owner of a locomotive is aggrieved by any restriction 
or prohibition placed on the passing of locomotives over any bridge, 
either under the provision just stated or any bye-law (/t), he may 
appeal to the Local Government Board, or, if the bridge be 
repairable by a railway company, to the Board of Trade (i). The 
Board, if it considers that the bridge is sufficient to bear loco- 
motives, and that there is no other reasonable cause for imposing 
the restriction or prohibition, may order such restriction to be 
removed or varied, and the order must be complied with(/t). 
If, how'ever, circumstances alter, the prohibition or restriction may 

^be reimposed, subject to a like appeal (/). 

654. No heavy locomotive may be driven over the Menai Bridge 
when prohibited by official notice thereon, and no appeal lies 
against any such prohibitign (;/<)• 

655. No heavy locomotive may be taken across any bridge so as 
to meet or pass’any other locomotive on such bridge (n). 

656. If damage is dond by a locomotive (o), or a wagon df awn 
by it, to any bridge vested in or repairable by persons other than 
a highway authority, such persons are by statute relieved of any 
liability to repair the damage, or to pay compensation in respect 
of any resulting obstruction or delay to users of the bridge, or of 
the river, canal, or railway crossed by it. The owner, and the person 
in charge, of the locomotive are liable for repair of the bridge, and 
are also liable to pay compensation in respect of the obstruction 
and delay (p). 

Sub-Sect. 5. — MisceJIa neons. 

657. The Locomotive Act, 1861 (q)y fixed the scale of tolls to be 
charged under any Turnpike or Public Bridge Act in respect of 
locomotives or vehicles drawn by them, and repealed (r) existing 
scales, but without prejudice to any tolls authorised to be taken in 


As to its effect, see Sharpness New Docks and Gloucester and Birmingham 
Navigation Co. v. Worcester Corporation ^ A.-G. v. Sharpness New Docks 
and Gloucester and Birmingham Navigation Co.y [1913] 1 K. B. 422. 

{h) See p. 313, ante. 

(i) Locomotives Act. 1898 (61 & 62 Viet. c. 29), s. 7 (1), (6). 

(/.:) Ibid., s. 7 (1), (2). As to the method of determining appeals, see 
ibid., s. 7 (3), (5) ; as to inquiries by the Board, see ibid., s. 15. 

{1) Ibid., 8 . 7 (4), 

{m) Ibid., 8 . 16; the penalty is a sum not exceeding £5 (ibid.). The 
Commissioners of Works liavc issued regulations (19th March, 1909) as to 
the use of motor cars on this bridge. 

(n) Locomotives Act, 1898 (61 & 62 Viet. c. 29), s. 8; the penalty is a 
eum not exceeding £5 {ibid.). 

{o) Whether “ heavy ” or “ light ** ; see pp. 305 ef seq., ante. 

ip) Locomotive Act, *1861 (24 & 25 Viet. c. 70), 8.7 ; see E. y. Kitchener 
G873), L. R. 2C. C. R. 88, deciding that this provision does not apply to a 
county bridge. As to the repair of bridges generally, see title Highways, 
Streets, and Bridges, Vol. XVI., pp. 188 et seq. 

(q) Locomotive Act, 1861 (24 & 25 Viet. c. 70), s. 1. This provision 
applies to motor cars (Locoraotives on Highways Act, 1896 (59 & 60 Viet, 
c. 36), s. 1, Sched.) ; see note {h), p. 306, ante. 

(r) Locomotive Act, 1861 (24 & 25 Viet. c. 70), s. 2. 



Part V.— Locomotives and Motor Cars. 


815 


respect of private roads or private bridges or the roads comprised Sect. 2. 

• in the Commercial Roads Continuation Act, 1849 (s). Heavy 

Vehicles drawn hy heavy locomotives and containing materials Locomo* 
exempted from toll under any statute applicable to horse-drawn 
vehicles are entitled to the same exemption (<). Exemptions. 


658. The provisions of any general or local Act relating to Application 
highways apply to heavy locomotives, or vehicles drawn by them 

and their owners, drivers and attendants, as if they were drawn by other statutes, 
animal power, so far as those provisions are not altered by, or 
inconsistent with, tlie provisions of the statutes regulating the use 
of such locomotives (n). 

A locomotive may be requisitioned as a carriage for military 
purposes in case of emergency (w). 

The statutory restrictions as to the r^se of engines and machinery 
within 25 yards of a road unless scrcene4 from view(r) do not 
prohibit the use of locomotives for ploughing within that distance, 
if a person is stationed in the road to signal to the driver when it 
is necessary to stop and to assist horses and carriages, so long as 
the driver does stop in proper time (a). 

659. The use of steam locomotives in any street constructed Thames 
under the Tliaincs Embankment Act, 1802(5), is prohibited (c). 

660. Nothing in tlie Locomotives Acts, 1801 and 1865 (d), is to Naisance, 
authorise the use on a highway of any locomotive, heavy or 

light (t'), w’hich is so constructed or used as to cause a public or 
private nuisance (/). 

661. The Crown is not bound by the Acts relating to heavy Crown, 
locomotives or hy bye-laws made thereunder (q). 

Su»-Sect. 6 . — IJahiltitf of Oionor and ServaoU^ 

662. Where an offence under any Act or bye-law relating to Liability of 
heavy locomotives on higliways, for winch the owner of a locomotive owner and 

^ ___ — ! — servants. 

(«) 12 & 13 Viet. c. Ixxvi. 

(0 Locomotive Act, 1861 (24 & 25 Viet. c. 70), s. 10. A« to tolls gene- 
rally, see title Higiiwats, Si'keets, ani> Briuc.es, Vol. XVI., pp. 62 et seq. 

(u) Locomotive Act, 1861 (24 & 2.5 Viet. c. 70), s. 12. 

(le) Army (Annual) Act, 1909 (9 Edw. 7, c. 3), s. 5; Army Act (44 & 

45 Viet. c. 58), 8. 115; sec title Royal Forces, Vol. XXV., pp. 48 et seq. 

As to the Army Act, see ibid., p. 30, note (s). 

(x) See p. 275, ante. 

(a) Locomotives Act, 1865 (28 & 29 Viet. c. 83), s. 6. 

(h) 25 & 26 Viet. c. 93. 

(c) Ibid,, 8. 41, which does not apply to motor cars (Locomotives on 
Highways Act, 1896 (59 & 60 Viet, c. 36), s. 1, Sched.; Locomotives Act, 

1865 (28 & 29 Viet. c. 83), s. 11). 

(d) 24 & 25 Viet. c. 70 ; 28 & 29 Viet. c. 83 ; see p. 305, ante. 

(e) This provision applies to motor cars ; seo p. 306, fmte. 

(f) Loeomo iye Act, 1861 (24 & 25 Viet. c. 70), ,8. 13 ; Locomotives Act, 

1865 (28 & 29 Viet. c. 83), s. 12 ; as to locomotives “ skidding,” see note (7), 
p. 333, post : as to fires caused by sparks from locomotives, see title 
Nuisance, Vol. XXL, p. 403, note (d). 

ig) Cooper v. Hawkins, [1904] 2 K. B. 164; compare Urban 

Council V. Ilenncll, [1902] 2 K. B. 73 ; Oo^ion Local Board v. Prison Com- 
missioners (1887), [1904] 2 K. B. 165, n. As to motor cars, seo p. 333, 
post. As to the extent to which tlio Crown is bound by statute, see title 
Statutes, pp. 164 et seq., ante. 
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or wagon is liable to a penalty, has in fact been committed by some 
servant, workman or other person, that person is liable to the 
same penalty (/i). 

Where an owner is charged with any such offence, he may, upon 
infcH:mation duly laid byjiim, have any other person whom he 
charges as the ac^tiual offentler brouglit before the court at the time 
fixed' fov ' hearing tiie charge, and if, after the commission of the 
offence has^beell pimed, the owner satisfies the court that he used 
due diligence to .enforce the execution of the Act, and that the other 
person, •committed the offence without his knowledge, consent or 
^^onnivance, such’ pthjer person must be convicted, and the owner 
IS exempt from aiiy fine (i). • ‘ 

’ . ^ .^ub-Sect. 7. — Appeals. 

663 , An appeal lies to quarter sessions against any conviction 
•under the Highways and Locomotives (Amendment) Act, 1878 (j). 
In the Metro[)olis ttee is a similar right in the case of any penalty 
exceeding X'3 (A). Except as above mentioned, there appears to be- 
no right of appeal to quarter sessions under the Acts regulating 
heavy locomotives (/). 

Sect. 3. — Motor Cars (or Lifjht Locomotives), 

^ SuinSel'T. i.—Rtiji strati on of Cars. 

664 . All -motor cars used on a highway, or roadway to which 
the'pdblic ^ai^e gi;anied access, must, with the exception of certain 
cars “on trial” (m")', be registered, and must carry identification 
plates (a). A trailer drawn by a motor car does not require, 
registration (ujf. 

In general (^i), a motor car must be registered with the council 
of a county or county borough ( 7 ). Every sucli council must keep 
a register for the registration of motor cars, and has assigned to it 
a letter or combination of letters as a distinguishing index mark(r). 
The register, fur which a form is ])resciibed, must be kept in two 
parts at least, one being reserved for heavy motor cars ; and may,, 


(h) Locomotives Act, 1898 (01 & 62 Viet. c. 29), s. 13 (1). 

(i) Ibid., a. 13(2). 

Ij) 41 & 42 Viet. 0 . 77, s. 37. As to appeals to quarter sessions, sefr 
title Magis'jeates, Vul. XIX., pp. 042 el seq. 

(k) Metropolitan Police Pourt-s Act, 1839 (2 &: 3 Viet. c. 71), s. 60. 

(l) The Summary JuiisUiction Act, 1879 (42 & 43 Viet. c. 49), s. 19, 
only applies where im pi isoiimeiit can be ordered without the option of a. 
fine; sec title Magistkaies, Vol. XIX., p. 042. 

(m) As to these, see p. 319, yost. 

(n) Motor Car Act, 1903 (3 Edw’. 7, c. 30), s. 2. As to the meaning of 
“motor car” and “trailer,” see pp. 306, 307, ante. 

io) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 20 (1). 

(p) The exceptions are (i.)cars on trial (see p. 319, post), and (ii.) foreiga 
cars temporarily in the United Kingdom (see p. 334, post). 

(a) Motor Car Act, 1003 (3 Edw. 7, c. 36), s. 2 (1). The clerk or other 
autnorised officer of the council may perform any duty or exercise any 
power of the council under the Motor Car (Ilcgistratioii and Licensingli- 
Order, 1903 (Stat. R. & 0., 1903, p. 986); see ibui., art. 20. 

(r) Many councils have now more than one such mark. 
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if the council sees fit, be kept in three parts, one being reserved for 
motor cycles (*). 

665. The owner of a motor car desiring to register it with any 
<;ouncil must with his application furnish certain prescril^ed 
particulars (t) ; and a fee of or, in the case of a motor cycle 58., 
must be paid before it can be registered (u). The cou^cil op rep'eipt 
•of any such application with the required particulars and ffie m*ust 
forthwith assign a separate number to the car, register it oy making 
the required entries in the register, and furnish the owner, with a 
eopy of such entries (a). 

666. If the ownership of a car is changed, notice of the change 
must bo given either by the now or by the old owner to the 
•registering council and an application made to either cancel the 
registration or to continue it under the new ownership. • If the 
•only application made is for cancellation, the registration must be 
cancelled ; if an application is made for continuance, the new 
owner must furnish the necessary particulars as to ownership, .and 
on r^eipt of a fee of 5.9., or, in the case of rf motor cycle !«., tlie 
•council must alter the register, and furnish the new owner with 
a cojiy of the altered entries. If the above provisions are not com- 
plied with the registration of the car becomes void. The notice 
may be given, and the application or alteration tnade, before the date 
•of the actual change of ownership, so as to operate from that dllte (/>). 
If any circumstance, other than a change of ownership, occurs in 
relation to any car affecting the accuracy of any particulars entered 
-as respects that car in the register, the owner must forthwith 
inform the registering council, which must without charge forthwith 
cause the entries to be amended and furnish the ownerwith a copy of 
! he entries as so amended (c). If a council is satisfied that a motor 
■car registered with it is destroyed, broken up, or permanently 
removed from the United Kingdom, or registered with another 
authority, or if the owner requests the council in writing to cancel 
the registration, except where in case of change of ownership there is 
an application to continue it, the council must cancel the entries 
relating to the car ; and may, if it sees fit, assign the same 
registered number to ony other motor car, whether belonging to 
the same or another owner (d), 

667. An identification mark indicating the registered number 
of the car and the registering council must be fixed on the car, or 


(s) Motor Car (Registration and Licensing) Order, 1903, art. 1, 
.Scheds. 1., II. ; Heavy Motor Car Order, 1904, art. 15 (1), Sched. 

(t) Motor Car (Registration and Licensing) Order, 1903, art. 2, 
Sched. III. ; Heavy Motor Car Order, 1904, art. 16 (1), Sched. 

(u) Motor Car Act, 1903 (3 Edw. 7, c. 36), a. 2 (3) ; Motor Car (Registra- 
tion and Licensing) Order, 1903, art. 2. 

(а) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 2 (1) ; Motor Car (Registra- 
. tion and Licensing) Order, 1903, art. 3. 

(б) Motor Car (Registration and Licensing) Order, 1903, art, 4. 

(c) Ibid., art. 6, 

. (d) Ibid., art, 6. 
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Sect. 3. on a vehicle drawn by it, or on both,, in such manner as the council 
Motor Cars requires in conformity with the following regulations (c ) : 

(or Light The mark to be carried by a motor car must consist of two 
Locomo- plates (/*) Rearing the coimcii’s index mark followed by the car's 
tives)» ' registered number, and conforming as to lettering, numbering and 
Front and otherwise with prescribed conditions (//). The plates must be fixed^ 
back plates.- one on the front and the other on the back of the car, in an 
upright position, so that every letter or figure is upright and easily 
distingyisbable from the front of the car and from behind the car 
respectively ; but in the case of a motor cycle of a weight unladen nok 
• . -^exceeding' 3 cwt. the front plate may be one witli duplicate faces so 
fixed that the letters or figures are easily distinguishable from either 
side, though not from in front of the cycle. Subject to the fore- 
going provisions, the plates are to be fixed in the position indicated 
in th^ particulars furnished to the council on application for 
registration or subsequently, or, if the council is not satisfied with 
V the position so indicated, in such position as it directs. So long 

as the provisions of the Order are complied with, different platea 
may be used on a car by day and night or on different occasions (h% 
When another vehicle is attached to a motor car either in front or 
•• . behind, the plate required to be fixed on tlie front or on the back 
of the car, or a duplicate thereof, must be fixed on the front or on 
the back- of the vehicle attached, as the case requires, in the same 
Illumination manner as the plate is required to be fixed on the car (i). Whenever 
of mark. during the period between one hour after sunset and one hour 
before sunrise a motor car is used on a public highway, a lamp 
must be kept burning on the car, so contrived as to illuminate by 
reflection, transparency or otherwise, and render easily distinguish- 
able every letter or figure on the plate fixed on the back of the car,, 
or of any vehicle attached to its back; but in the case of a motor 
cycle of a weight unladen not exceeding 3 cwt. the front plate may,, 
if preferred, be thus illuminated instead of the back plate ( 7 ). 

A registering council may supply and charge for plates (^•). 


Penalty for ^ motor car is used on a highway without being 

using unregis- registered, or if the identification mark required to be fixed in accord- 
tered car. yyjth the Motor Car Act, 1903 (/), is not so fixed, or if being 

so fixed it is in any way obscured, or rendered or allowed to become 


(e) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 2 (2). 

(f) Instead of plates, a design painted or otherwise shown on the car 
may be used (Motor Car (Kegistration and Licensing) Order, 1903, 
art. 7). 

(a) Ibid., art. 7, Sched. IV. 

(k) Ibid., art. 8. 

(i) Ibid., art. 9. 

Ij) Ibid., art. 11. As to lamps on motor cars, see, further, pp. 322, 323, 
post. On a prosecution* for not having the j)late illuminated the defendant 
may prove as a defence that ho has taken all steps reasonably practicable 
to keep it illuminated {Prinizy. 8ewell,[ldl2] 2 K. B. 511,following 
V. Crosslev, [19111 1 K. B. 603). The proprietor is responsible if his 
servants do not fix the lamp in its proper position (Provincial Motor Cab* 
Co. V. Dunning, [1909] 2 K. B. 699). 

(k) Motor Car (Registration and Licensing) Order, 1903, art. 10. 

(0 3 Edw. 7, 0 . 36. 
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nofc easily distinguishable, the driver is guilty of an offence under 
the Act, unless, in the case of a prosecution for obscuring a mark 
or rendering or allowing it to become not easily distinguishable, 
he proves that he has taken all steps reasonably practicable to 
prevent it being obscured or rendered not easily distinguishable(ni). 
A person is not, however, liable to a penalty under this provision 
(1) if he proves that he has had no reasonable opportunity of 
registering the car and that it is being driven on the liigliway for the 
purpose of being so, registered (??) ; or (2) if he is driving a caf which 
is entitled to bear a general identification mark, and has such a 
mark fixed upon it in the required manner (o), 

669 . A council in whose area are situated the Business premises 
of any manufacturer of, or dealer in, motor cars, may, upon pay- 
ment of such annual fee not exceeding as they require, assign, 
to him a general identification mark for use on any car on trial 
after completion or on trial by an intending purchaser (p). The 
mark will be such as the council directs in each case, provided that 
(1) it must consist of two plates, each bearing the council’s index 
marlf and some other distinguishing l^ter or letters, and each 
having placed thereon or annexed thereto some distinguishing 
number ; (2) the plates must be coloured differently to the ordinary 
marks ; and (B) the lettering and numbering must as far as possible 
be similar to tliose required for the ordinary marks. Whenever the 
general identification mark is used on a car, the manufacturer or 
dealer must keep a record of ilie distinguishing number placed on or 
annexed to the plates on that occasion, and of the name and address 
of the driver. If the general mark is used at the 8p,me time on 
more than one car, diffeient distinguishing numbers must be used. 
The same provisions as to fixing and illuminating the plates apply 
as ill the case of ordinary marks. The council must keep a register 
of general identification marks assigned by it (q), 

670 . A council must on request by any other registering 
council, or by any police authority, or by any superior officer of 
police or constable authorised by him, provide free of charge a copy 
of the entries in its register of cars relating to any specified car, 
or of the entries in its register of general marks relating to any 
specified manufacturer or dealer. On payment of a fee of Is., the 
council must supply to any other applicant a copy of the entries 
relating to any specified car, if he shows that he has reasonable 
cause for requiring such a copy (r). 

Inland Eevenue officers may without charge at all reasonable 
times inspect the register of cars and take copies of any entries (r). 


(m) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 2 (4) ; nee Vrintz v. Sewell^ 
[1912] 2 K. B. 511. 

(n) Motor Car Act. 1903 {3 Edw. 7, c. 36), 8. 2 (4) (a). 

(o) Ibid.t B. 2 (4) (b). This proviso is so worded that the driver of a car 
bearing a ^eiieml mark is perhaps not liable if the mark is obscured or not 
easily distinguishable. As to general marks, see the text, infra, 

ip) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 2 (4) (b). 

iq) Motor Car (Registration and Licensing) Order, 1903, art. 12. 

(r) Ibid., art. 13. 
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Street and Ab|iial T-raffio. \ 

The record of numbers and of drivers' -names and addresses kept 
by a manufacturer or dealer to whom a council has assigned a 
general identijpiodti’on mark is open to inspection by the Council, 

' and by any superior officer of police, or constable authorised by such 
officer (s). ■ ' ^ . 

671 . Any person wffio forges, or fraudulently alters, or uses, or 
fraudulently lejids, or allows to be used by any other person, any 
mark for identifying a m'otor car is guilty of a statutory offence (0- 

’ ' Sub-Sect. 2 . — Licemiivj of Drivers. 

* 672 . The council (?/) of , every county or county borough must 
grant a licence ‘to drive a motor car to any applicant not otherwise 
disqualified (u) w^ho resides in its area or satisfies the council that 
he has no residence* in the United Kingdom (/>), on payment of a 
fee of 5{f. ; and must keep a register of such licences according to a 
prescribed form(c). 'fhe licence lasts for twelve months from the 
date of its grant ; it /s renewable, and the same provisions apply to 
a renewal as to a granted). A person under seventeen is dis- 
qualified for obtaifiin^ a fhh licence, but if over fourteen he may 
reteive a licence limited to driving motor cycles (e) ; any person 
already holding a lic^e is, while it is in force, disqualified for 
obtaining another licence (c). Any person whose licence is sus- 
pended, or who is declared by a court to be disqualified for 
obtaining* a licence (y’), is, during the period of suspension or dis- 
qualification, disqualifi^Jd for obtaining a licence (</). 

If any person who is disqualified for obtaining a licence applies 
for or obtains one whilst so disqualified, or if any person whose 
licence has been indorsed applies for or obtains a licence without 
giving particulars of the indorsement, he is guilty of a statutory 
offence (h). 

673 . Applicants for grants and renewals must furnish to the 
licensing council the prescribed particulars, and their applications 
may be received and dealt with at any time within a month before 
the date on which the grant or renewal is to take effect (i). Forms 
are prescribed for licences and renewals (/c). If a person satisfies 


(fi) Motor Car (Registration and Licensing) Order, 1903, art. 12. 

(t) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 6 ; as to the penalty, see 
p. 329, post. 

(u) A council acts by its clerk or authorised officer ; see note [q), p. 316, 
ante. 

(a) As to disqualifications, see the text, infra. 

lb) In certain circumstances foreigners can obtain a licence from the 
customs officer at a port of landing ; see p. 335, post. 

(c) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 3 (2) ; Motor Car 
(Registration and Licensing) Order, 1903, arts. 16, 18. 

(d) Motor Car Act, IfTOS (3 Edw. 7, c. 36), s. 3 (3). 

(e) Ibid.f s. 3 (5). 

(/) Under ibid.f s. 4 ; see p. 329, post 

\g) Motor Car Act, 1903 (3 Edw. 7, 15. 3^), s. 4 (3). 

(h) Ibid.f 8. 4 (6). As to offences and penalty, see p. 329, post The 
licence is also void ; see p. 321, post 
{i) Motor Car (Registration and Licensing) Order, 1903, art. 14. 

(k) Ibid.f art. 16. 
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the licensing council that his licence or any renewal thereof has 3. 

been lost or defaced, the council must on payment of 1«. issu^ to Motor Cars 
him a duplicate licence or renewal, including" in the case of a (or Light 
duplicate licence any particulars indorsed or entered upon ,the l*ooomo- 
original licence (0- ‘ 

674. Any licensing council must, on application by ariy other Copies of 
such council, any police authority, any superior officer of police gr entries m 
constable authorised by such officer, forthwith supply free of charge 
a copy of the particulars in its register relating to any licence. Upon 
receiving from any court particulars of any conviction of the holder 
of a licence and of the court’s order, the council must send a copy** 
to the police authority for the area in which the holder resides (m), 

676. No person may drive a motor car on any highway or road- Driving with- 
way to which the public are granted access (n), ^unless he is licensed licence, 
for the purpose, and no person may employ an unlicensed person ’ 
to drive a motor car(o). Any person driving a motor car must 
produce his licence on demand to any police* constabre ; if he fails 
to do so, he is liable to a line not exceeding £5 (p)/ 

676. A licence suspended by a court (g) iaof no» effect during the Void licences, 
term of suspension (r) ; and if any person who, under the proyisioiis 

of that Act, is disqualified for obtaining a licei^e («) obtains one while 
so disqualified, or if any person whose licence has been indorsed (t) 
obtains a licence without giving particulars of the indorsement, 
such licence is of no effect (u), 

677. Any person who forges or fraudulently alters, or uses, or Forgery etc. 
fraudulently lends, or allows to be used by any other person, any licence, 
driver’s licence, is guilty of an offence under the Motor Car Act, 

1908(a). 

8uh-Sect. 3 . — Couairnetimi and Use of Motor Cars. 

678. No person may cause or permit a motor car(/^) to be used Conditions of 
on any highway or roadway to which the public are granted access, •— 

or drive or have charge of a motor car when so used, unless the 
following conditions are satisfied (c) (1) The motor car, if it exceeds reversing 
in weight unladen 7 cwt., must be capable of being so w^orked that 
it may travel either forwards or backwards (d) ; (2) the motor car 

(0 Motor Car (Registration and Licensing) Order, 1903, art. 17. 

(m) Ibid., art. 19. 

(n) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 20 (1). 

(o) Ibid., 8. 3 (1) ; as to the penalty, see p. 329, post. 

(p) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 3 (4). 

(q) Under ibid., s. 4 (1) ; see p. 329, post. 

(r) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 4 (3). 

(s) As to the disqualifications, see p. 320, ante. 

(t) As to indorsement, see p. 329, post. 

(u) Motor Car Act, 1903 (3 Edw. 7, c.“ 36), s. 4 (3), (6). 

A s. 6 , as to the penalty, see p. 329, posb; conipaie the Forgery 

Act, 1913 (3 & 4 Geo. 5, c. 27), s. 4. ^ ^ ® 

{b) As to the special provisions applicable in the case of ‘‘ heavy motor 
cars,” see p. 330, post. 

(c) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 20 (1) ; Motor Cars (Use 
/ Order, 1904 (stat. R. & 0. 1904, p. 516), arts. 1, 2. 

(a) Motor Cars (Use and Construction) Order, 1904, art. 2(1); Motor 
Uars (Use and Construction) Amendment Order, 1911 (Stat.R.A; 0. 1911, 

p. 1. 

H.L. — XXVII. Y 
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Motor Cars 
(or Light 
Lowino- 
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tires; 
brakes ; 


weight plate ; 


safe 

condition ; 
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must not exceed 7 it 3 in, in width measured between its extre 
projecting points 0 unless a pneumatic tire or other tire 
soft or elastic indterial is used, the tire'of each wheel must 
smooth,' and mUst, y^here it touches the ^grbund, be Hat and of ^ 
specihed width, varying with the weight of the oar(f); U) 
motor car must have two independent brakes (n) in good workinrr 
efficiency J;hat the application of either will causa 

Jess than four wheAk' fhia' n.- * ^ having 

referred -to therein* instead ondition allies as if one wheel was 

(5)whereth6Z£ 

the car is fitted with tires other exceeds 15 cwfc., and 

soft or elastic material tViA w pneumatic tires or tires of a 
of the car in the prescribed manner the off side 

the fittings thereof must be in such a ’ j 

must carry attached thereto a ^ <^>‘S''ler 

exhibit® light in accordance wiSTi^ constructed and placed as to 
Goverfiment'Bpard(f). Such reiniln^' made by the Local 

cause or perihiVa motor car incl no person may 

used on any high^ or r^aH n '5^ f bicycle(m), to be 
access, or dLe.^oXve eZL J 

unless the lamp reouired tn ho i ^ car when so used, 

so constructed and^placed as to exWbit*!!**^-’*'^ 

one hour after sunset and one bnnrhof *'*^® P®™d between 

within a reasonable di ta^e in ft r “"r"***^ " 

proceeding or is iiiLiS to .nil i 'T ““ '"^ich the car is 

visible in the reverse direction it musf be 

off side in such a position as to be fi-To / ^ extreme 

lisht. Such lamp^ nS not howevec e t® the 

the rear if a separate lam'n exhih;/’ a red light towards 

attached at the back of tho cartai '"f ^ carried 

o‘^car(«). Lamps on motor cars or 

le^t ; It above 2 tons, 4 inches. ^ ^ tons, 3 inches at 

\3) the case of a motor eMr Tamxx n i u 

mj.g."£lg"K5S5y 

(</ art”2 Construction), Order 19M, art. 2 ( 4 ). 

ik) Ibid., art. 2 (6). ' 

if’if,'” 's* '■ “>■ •• i- 

m) WebsUr y. Terry (1913) Time^ 2 ue 

(.) .....r C.„ IVSL, clitV.'Afe'Si,, j 
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motor cycles are to be so constructed^ ^tted and attached as to 
prevent their movement or use as a searcHlfght* ^ 

A > 

679. No person may cause or permit a motor car to be- used on 
any highway or roadway to which the public ^re granted access, 
for the purpose of drawing any .vehicld, or drive'’ or have charge 
of a motor car when so used, uhless > the following conditions 
are satisfied : — (1) The conditions applicable tot ‘JHotor cars 
relating to limit of width, construction oil tires,' inscription of weight, 
and condition of cars and fittings, jire to apply also^ to the 
vehicle drawn (p); (2) every vehicle’ exceeding 2 cwt. unladei][, 
drawn by a motor car must have a brake un* good wprking order 
of such efficiency that its application will cause two wheels 
on the same axle to be so held as ‘to be effectuaDy prevented 
from revolving or will have the sanae effect in stopping the 
vehicle as if such wheels were so held (q) ; <3) a vehicle required 
by the last provision to have a brake must carry a person competent 
to apply the same efficiently, unless the application of either of the 
brakes on the motor car brings sirairitaneously into action the 
bralfe on the vehicle drawn by it, or unless the braise on the vehicle 
drawn can be applied from the motor car by a peTson* thereon, 
independently of the brakes on the car(?’). 

680. Every motor car must be so constructed as to enable the 
driver, when the car is stationary otherwise than through an 
enforced stoppage owing to necessities of* traffic,^ to stop the 
action of any machinery attached to or forming part of the car, so 
far as may be necessary for the prevention of noise. The driver 
must on every such occasion make prompt and effective use of all 
such means for the prevention of noise, except when it is necessary 
i > examine or work the machinery in consequence of some failure or 
derangement thereof (.‘f). 

681. Every motor car must carry a bell or other instrument 
capable of giving audible and sufficient warning of its approach or 
position (t). 

682. A person may not in any circumstances drive a motor car 
on a highway or roadway to which the public are granted access (a) 
at a speed exceeding twenty miles per hour, and within any limits or 
place referred to in regulations made by the Local Government 
Board (a), a person may not drive a motor car at a speed exceeding 


(o) Motor Cars (Use and Construction) Ordcjr, 1904, art. 2 (7). 

( 2 ?) IhU., art. 3(1); for the conditions referred to, see pp. 321, 322, ante, 

Iq) Motor Cars (Use and Construction) Order, 1904, art. 3 (2). 

(r) Ibid., art. 3 (3). 

(s) Ibid , art. 5. 

(t) Locomotives on Highways Act, 1896 (69 & 60 Viet. o. 36), b. 3. 

(m) Motor Car Act, 1903 (8 Edw- 7, c. 36), s. 20(1). 

(a) As to such regulations, Bee.pp. 326. 327, post, A motor “ scout ” who, 
finding that a car is exceeding the leg^ ^eed limit, warns the driver so that 
tlie speed is reduced and the police are tiiereby prevented from ascertaining 
the speed, is obstructing the police in th^ execution of their duty {Beds v. 
Stevens, [1910] 1 K. B. 1, per ^ord Alverstone, C.J., at p. 6), but not a 
person wlio merely warns a driver that there is a police “ control ” ahead, in 

y 2 
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Skct. 3. ten miles per hour. The penalty is a fine not exceeding for a first 
Motorcars offence ^£10, for a seobnd^ offence J£20, and for any subsequent 
(orLighli,. offence £50 (If). 

Lwjomo- ^ person cannot 1)0 convicie^ for exceeding the speed limit of 
twenty miles per hour ijjliorely on the opinion (c) of one witness as to 
the rate^f speed (d) ; nor f6r exceeding any speed limit, unless he is 
watried (e) of the intended prosecution at the time when the offence 
is committed, ot unless notice (/);of the intended prosecution is 
sent to him, or to the owner of the car as entered on the register, 
within such time, not exceeding twenty-one days, after the 
* T-v^mmission of the offence as the 6ourt thinks reasonable (g). 

Reckless, 683 . Any person who, on a public highway or roadway to which 
negligent or public* are granted access (/t), drives a motor car recklessly or 
negligently . or at a spe^d or in a manner which is dangerous to the 
public, having regard to .all the circumstances of the case, including 
the nature, condition, and use of the road, and to the amount of 
traffic which actually is at the time or might reasonably be expected 
to be (i) on the road, is ^guilty of an offence under the Motor 
Car Act, 1903 (j). A police constable may arrest without wairant 


the absence of evidence that the car was at the time of the warning 
exceeding the legal speed {Beiis v. Stevens, [1910] 1 K. B. 1, per Lord 
Alverstone, C.J., at p. 7 ; Bastahle v. LitlU, [1907] 1 K. B. 60). 

(6) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 9 (1). In Scotland a con-' 
viction has been quashed for not indicating with sufficient certainty the 
locus of the offence {Connell v. Mitchell, [1909] S. C. (Justiciary) 13). The 
fact that an owner is driving when stopped at one end of a “ trap ” is 
some evidence that ho was driving whilst the speed was excessive (h’eres/ord 
V. St. Albans Justices (1905), 22 T. L. R. 1). 

(c) Evidence given by the holder of a stop watch as to the time taken in 
travelling between two points is evidence of fact, and not of opinion 
{Plancq v. Marks (1906), 70 J. P. 216). For decisions as to accuracy of 
timing and the measurement of distances, see Gorham v. Brice (1902), 18 
T. L. R. 424, where evidence as to speed, though timed by an untested 
watch, was held admissible ; Yeaman y. Jameson, [1910] S. 0 . (Justiciary) 
8 ; Wright v, Dumbartonshire Procurator- Fiscal (1910), 47 Sc. L. R, 699. 
id) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 9 (1). 

(e) Warning that a prosecution will follow unless a comparison of times 
shows no offence to have been committed is sufficient {Jessop v. Clarke 
(1908), 72 J. P. 368). 

(/) It has been held in Scotland that this notice should be a written one, 
and should state particulars of the alleged offence, giving place, date and 
hour {Hughes v. Nimmo, [1910] S. C. (Justiciary) 46). In Beresford v. St. 
Albans Justices (1906), 22 T. L. R. 1, it was held that, in the absence of 
any evidence that the defendant was misled, a notice alleging an offence 
between two towns ten miles apart was sufficient. As to service of such a 
notice on a hall porter at defendant’s chambers, see Martin v. Brooman 
(1909), 73 J. P. 484. 

{g) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 9 (2). The prosecution 
must prove that a warning or notice was given to the accused person 
{Dickson v. Stevenson, n912] S. C. (Justiciary) 1). 

{h) Motor Car Act, 1903 (3 Edw.. 7, c. 36), s. 20 (1). 

(t) These words apparently reproduce the effect of the decisions under 
the earlier statute of Smith v. Boon (1901), 84 L..T.r693, and Mayhevo v. 
Sutton (1901), 86 L. T. 18 ; as to excessive speed in a village street, see also 
Ex parte Stone (1909), 73 J. P. 444. • 

{j) 3 Edw. 7, c. 36, 8. 1 (1). As to the penalty, see p. 329, post The 
provision creates apparently four distinct offences, only one of which can 
be included in a single conviction {R. v. Wells (1904), 68 J. P. 392). In 
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a driver who commifce such an offence withiq his view, if he refuses 8 ®ot. 8. 
to give his name and address, or produce his licence on demand, or Motor Cars 
if the car does not bear the identification marks (k). If a driver Light 
who commits such an offence refuse^* to give his name or address, Locomo- 

or gives a false name or address, he is guilt/of an offence under the 
Motor Car Act, 1903(0; ^.nd even, though lie does not so refuse (m), 
it is the duty of the owner of the car, if required, to give any 
information which it is within his power to give, and which may 
lead to the identification and arrest ^of the driver; if he fails to 
do so, he is guilty of an offence under the Act (»0- 

An owner, who is sitting by his driver and does noUnterfere to'' 
check a speed which be must know to be improper, may be convicted 
as a principal offender (o). ’ 

684. A person driving or in charge, ^f a motor car when used on Rules to be 
any liighw ay or roadway to which the ’'public are granted access observed by 
may not cause the motor car to travel ^ckwards for any greajier ’ 
distance or time than maybe requisite for the safety or convenience backward • 
of the occupants and of the passenger and other traffic on the ' 

roa(f(p) ; he may not when on the motor car be in such a position position of 
that he cannot have control over it, or cannot obtain a full view of » 
the road and traffic ahead of it(^) ; he may not quit the motor car quitting car; 
f without having taken due precautions to prevent its being started in 
'Ms absence (q) ; he may not allow the motor car or a vehicle drawn obstruction ; 
by it to stand on the road so as to cause any unnecessary obstruction 
thereof (q) ; he must whenever necessary give audible and sufficient warning of 

— 1 — I approach ; 

Scotland a conviction for driving “ recklessly or negligently ” has been 
quashed for duplicity {Connelly. Mitchell^ [1909] S.C. (Justiciary) 13). It 
would seem that the words “having regard etc.” apply to all four offences 
{ Trouffhton v. Manning (1906), 69 J. P. 207) ; further, the words “ including 
the nature etc.” appear to be mere surplusage ; their omission from a con- 
viction does not vitiate it, nor limit the evidence admissible on an appeal 
(JR. {Cahill) y. Dublin Justices, [1904] 2 I. R. 698 ; JJlwes v. Hopkins, [190^] 

2 K. B. 1). The provision is intended to safeguard passengers on the 
highway ; therefore, if proper regard is being paid to their safety, a driver 
ought not to be convicted merely because some one choosing to hang on to 
the car for his own purposes is thereby endangered {Troughton v. Manning, 
supra). Although driving at a dangerous speed is an offence in itself, 
evidence of excessive speed is admissible on a charge of driving in a 
dangerous manner {Hargreaves y. Baldwin (1905), 69 J. P. 397). If, in 
convicting a defendant of dangerous driving, the court takes into account 
the question of speed, there cannot on the same facts be a conviction 
for exceeding the speed limit {Welton v. Taneborne (1908), 72 J. P. 419). 

{k) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 1 (2). 

{1) Ibid., 8. 1 (3), 

(m) If, for example, the driver does not stop and cannot be questioned 

'?* j' (1906), 69 J. P. 219). The owner’s obligation only arises if 

the driver is alleged to have committed' an offence under the Motor Car 
Act, 1903 (3 Edw. *7, o. 36), s^, and a cohviction of the owner must 
contain such an all^ation {E. v. tiankey,.8upra ; E- v. Chancellor, Ex parte 
H assail (1905), 69 J. P. 383) ; an allegation, howfever, of an offence under 
the Motor Car Act, 1903 (3 Edw. 7, o. 36), s. 1(1), not specifying which of 
the four possible ofPfenoos is suffloienr(.®a? parte Beccham, [1913] 3 K. B. 46). 

(n) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 1 (3); see Ex parte 
Beecham, supra. 

{o) Du Cros V. Lamboume, [1907] 1 K. B. 40. 

{p) Motor Cars (Use and Construction) OMer, 1904, art. 4 (1). 
iq) Ibid., art. 4 (2). ^ 
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Sect. 3. warning of the approach or position of the motor car by sounding the 
Motor Cars bell or other instrument required (r) to be carried by it (s) ; he must 
(or Light on the request of any police constable in uniform, or of any person in 
Locomo- charge of a horse, mule, or o&er beast of draught or burden, or 
upon any such constable or person raising his hand as a signal for that 
stop on purpose, cause the motor car to stop, and to remain stationary so long 

request ; as may be reasonably necessary (t) ; and he must not use any 

“ cut-out " cut-out, fitting, or other apparatus or device which will allow the 

ex^p^^cm exhaust gases from the engine of the motor car to escape into the 

cyci(S. ^ atmosphere without first passing through a silencer, expansion 
' *^hamber, or other contrivance, suitable and sufficient for reducing, 
as far as may reasonably be practicable, the noise which would 
otherwise be caused by the escape of the said gases (tt). This 
last-mentioned regulation applies only to a motor car propelled by 
an internal combustion epgine(M;). 

Duty in case 685. A person driving ^ motor car must in any case, if an 
of accidents, accident occurs to any person (whether on foot or horseback, or in 
a vehicle), or to any horse or vehicle in charge of any person, 
owing to the presence of the motor car on the road, stop, anSyif 
required, give his name and address, and also the name and address 
of the owner and the registration mark or number of the car. A 
person knowingly contravening these provisions is liable to a fine 
not exceeding ifelO for a first offence, to a fine not exceeding £20 for 
a second offence, and to a fine not exceeding £20, or to imprison- 
ment for a period not exceeding one month, for any subsequent 
offence (a). 

Sub-Sect. 4. — Restrictions on Motor Car I'raffic. 


Rep:ulatioD8 686 . The Local Government Board (h) may make regulations 
Goiwnment respect to the use of motor cars and trailers on highways and 

Board. roadways to which the public are granted access, their construction, 
and the conditions under which they may be used (c). Such regula- 
tions may be of a local nature and limited in their application to 
a particular area, and may, on the application of any local authority, 
prohibit or restrict the use of motor cars for purposes of traction in 
crowded streets, or in other places where such use may be attended 


(r) By the Locomotives on Highways Act, 1896 (69 & 60 Viot. c. 36), s. 3 ; 
see p. 323, ante. 

(«) Motor Cars (Use and Construction) Order, 1904, art. 4 (6). 

{t) Ibid., arts. 1, 4 (6). 

(w) Motor Cars (Use and Construction) Amendment Order (No. II.), 
1912 (Stat. R. & 0. 1912, p. 421), art. 2. 

(w) Ibid. It apphes to motor cycles, Iho^h the original jrder on 
the point did not do so. , 

(a) Motor Car Act, 1903 (3 Edw. 7, c. 36), al 6. * 

{h) For the purpose of the carrying out by the Local Government Board 
of any of their duties under the Motor (Jar Act* 1903 (3 Edw. 7, c. 36), the 
provisions of the Local Government Act, 1888 (01 & 62 Viot. c. 41), s. 87 (1), 
(6), as to local inquiries apply (Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 14) ; 
see titles Local Government, Vol. ;2QX.,.>p. 388; PuiIlic^ Health 
AND Local Administration, Vol. XXIIL, p. 376. 

(c) As to the special provisions applicable in the case of “ heavy motor 
oars,” see pp. 330 et seq., posL"* ^ * 
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with danger to the public (d). Eegulations so made must be forth- 
with laid before both Houses of Parliament, and override any statute, 
statutory regulation or bye-law (fZ). 

687 . The regulations made by the Local Government Board may 
(1) prohibit or restrict the driving of any motor cars, or motor cars of 
any special kind, on any specified highway or roadway to which the 
public are granted access, or any part thereof, which does not exceed 
16 feet in width, or on which ordinary motor car traffic would, 
in the opinion of the Board, be especially dangerous (e ) ; (2) impose 
restrictions as to speed in the case of motor cars exceeding 2 tons 
in weight unladen (/) ; (3) make provision generally for facilitating * 
the identification of motor cars, and in particular for determining 
and regulating generally tho size, shape and character of the 
identifying marks to be carried and the mode in which they are 
to be fixed and rendered easily distinguishable, whether by day or 
night, and with respect to the registration,, of cars, and the entry 
of particulars, including particulars of *the' ownership of the car, 
in the register, and the giving of those particulars, and for making 
any^articulars contained in the register available for use by the 
polibe, and for making the registration of the car void if the 
regulations as to registration are not complied with (g ) ; (4) make 
provision with respect to drivers’ licences, and in particular with 
respect to the register to be kept of such licences, and the renewal of 
licences, and for providing special facilities for granting licences to 
persons not resident in the United Kingdom, and for communi- 
cating particulars thereof to adjoining and other county or county 
borough councils, and for making any particulars as to persons 
whose licences are suspended or indorsed available for use by the 
police, and for preventing a person holding more than one 
licence (/i). 


Sect. 3. 

Motor Cars 
(or Light 
Locomo- 
tives). 

Restrictions 
on particular 
roads or in 
case of 
heavy cars. 


Use and 

construction 

regulations. 


Licensing 

regulations. 


688 . Upon the application of the local authority (t) for any area, Reduced 
the Local Government Board may, by regulations with a view to f 
the safety of the public, limit to ten miles per hour the speed of 
motor cars within any limits or place in that area(j). The Board 


(d) Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 36), 8. 6; 
the penalty for infringing any regulations made under this provision is a 
fine not exceeding £10 (ihid., s. 7). Under this provision are issued the 
various Use and Construction Orders. 

(e) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 8. It seems that, notwith- 

standing the provision as to a ten -mile limit in ibid., s. 9 (see the text, 
infra), the B6ard may fik under this provif^ion a lower limit on narrow and 
specially dangerous roads. ^ 

if) Mo*tor (Jar- Act, 1903 (3 Edw. 7, c. 36), s. 12 (2). 

(gf) (1)., Under^this provision the registration and licensing 

wder is‘is8'ued, as to which see pj. Slfi'Cf seg., aiiie. County and county 
borough councils ai;e required to comply with regulations made under this 
provision (Motor;Car-Act, 1#03 (3 Edw. 7, o. 36), s. 7 (2) ). 

{h) Ibid. 

(t) Th^ local authority is, in the City of London, the Common Council ; 
in a municipal borough, with a population exceeding 10,000 in 1901, the 
borough council ; and elsewhere, the county council {ibid., s. 9 (4) ). 

(;) Ibid., B. 9 (1). It seemiS that thie provision does not prevent 
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Sect. 3. may, without any application from the local authority, but after 
Motor Cars considering any objections raised by it, revoke or alter any such 
(or Light regulation (fc). 

Locomo- 
tives). 689. Local authorities (1) must give public notice of any regula- 
Notio^ tion of the Local Government Board prohibiting or restricting the 

regulations use of motor cars on particular roads (m), or limiting their speed 

etc. within any limits or place (n), and must place notices in con- 

' spicuous places on or near to the road, part of a road, limits, or 

place to which the regulation refers (o), and, subject to regula- 
r-rations (p) as to size and colour, they must within their areas cause 
to be set up sign-posts denoting dangerous corners, cross roads, 
and precipitous places, where such posts appear to them to be 
necessary (q). 


Speed limit 000. By virtue of the Parks Regulation Act, 1872 (r), and a 
statutory rule made thereunder, the Commissioners of Works may 
make regulations as to the speed of motor cars in royal 
parks («). 

Motor cars on 691. The council of any county or borough may make tye- 
bridges. preventing or restricting the use of motor cars and trailers 

upon any bridge within its area, if satisfied that such use would 
be attended with damage to the bridge or danger to the public (t), 

A motor car may not be driven on or over the Menai Bridge, 
except in accordance with regulations made by the Commissioners 
of Works (/O- 

If injury is done to a bridge repairable by individuals by a motor 
car or trailer, the same statutory provisions as to making good 
damage and consequential loss apply as in the case of heavy 
locomotives (a). 


the Board fixing a lower speed limit under the Motor Car Act, 1903 (3 
Edw. 7, c. 36), s. 8 (see p. 327, ante), on narrow or specially dangerous 
roads. 

(/c) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 9 (3). 

(l) See note (t), p. 327, ante. 

(m) Under tho Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 8 ; see p. 327, 
ante. 

(w) Under the Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 9 ; seep. 327, ante. 

{o) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 10 (1). 

Ip) The Local Government Board has not issued regulations, but has 
recommended for general adoption certain suggestions as to uniformity of 
signs, size and colour put forward by the Associations of County Councils 
and Municipal Corporations ; see the Board's Circular Letter of 10th March, 
1904. 

{q) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 10 (2). 

(r) 35 & 36 Viet. c. 16, ss. 4, 9. 

(8) Musgrave v. Eennison (1906), 69 J. P. 341. As to royal parks 
generally, see titles Constitutional Law, Vol. VII.. pp. 133, 134; Open 
Spaces and Rbceeation*Grounds, Vol. XXL, pp. 682, 683. 

[t) Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 36), s. 1 (1) (a). 
As to the repair of bridges, see also p. 313, ante; title Highways, Streets, 
AND Bridges, Vol. XVI., pp. 188 et seq. 

{u) Motor Car Act, 1903 (3 Edw; 7, c. 36), 8. 17 ; the, penalty is a sum 
not exceeding, for a first offence, £10 ; for a second offence, £20 ; and for 
a subsequent offence, £50 (ibid., s. 17 (2) ). ^ 

(a) See p. 314, ante. 
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Sub -Sect. 5. Penalties and Appeals. 

692 . Any person infringing any provision of the Locomotives 
on Highways Act, 1896 (6), or any bye-law or regulation made 
thereunder, is liable to a penalty not exceeding 10(c). 

Any person guilty of an offence under the Motor Car Act, 1903 (i), 
for which no special penalty is provided is liable to a fine not exceed- 
ing i 20, and in the case of a subsequent conviction to a fine not exceed- 
ing MO, or imprisonment for a period not exceeding three months (c). 


Sect. 3. 

Motor Gars 
(or Light 
Locomo- 
tives). 

Pcnaltiei. 


693 . Any court before which a person is convicted of an offence Suspension 
under the Motor Car Act, 1903 (d), or of any offence in connexion with wyUi*iorie- 
the driving of a motor car(/), other than a first or second offence li^nces. 
consisting solely of exceeding any limit of speed fixed under the 
Motor Car Act, 1903 (//), (1) may, if the offender holds a driver’s 
licence, suspend it for such time as the court thinks fit, and may 
also declare him disqualified for obtaining a licence for such further 
time after the expiration of his licence as the court thinks fit ; and 
(2) may, if he does not hold a driver’s licence, declare him dis- 
qualified for obtaining a licence for such time as the court thinks 
tit; and (3) must(/0, if he holds a driver’s licence, cause particulars 
of the conviction, and of any order of the court made under the 
section, to be indorsed on the licence, and cause a copy of such 
particulars to be sent to the council granting such licence (i). 


(b) 59 & 60 Viet. c. 36. 

(c) Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 30), s. 7. 

{d) 3 Edw. 7, c. 36. 

(e) Ibid.fQ. 11(1), Previous convictions should not be referred to in 
the summons, but notice should be given to a defendant of the intention 
to charge them {B. v. Hankey (1910), 66 Sol. Jo. 77). 

if) It has been held that convictions for the following offences must be 
indorsed ; — ^Driving with back lamp not burning {Brown v. Orossley, [1911] 
1 K. B. 603) ; with head lamp not burning (Bx parte Symes (1910), 75 J. P. 
33) ; identification mark with figures of insumcient size {B. v. Oill, Ex 
parte McEim (1909), 73 J. P. 290) ; third offence against speed limit in 
royal parks {B. v. Flowden, [1909] 2 K. B. 269) ; and that convictions for the 
following need not be indorsed ; — Obstructing the highway by leaving car 
standing by kerb whilst delivering goods at some distance {B. v. Yorkshire 
{West Biding) Justices, Ex parte Shackleton, [1910] 1 K. B. 439 ; compare 
B. V. Lyndon, Ex paHe Moffat (1908), 72 J. P. 227). The production of a 
licence is primd facie evidence that the person producing it is the person 
named in it, and that the particulars which it contains refer to him {Martin 
V. White, [1910] 1 K. B. 665); and secondary evidence of such particulars 
may be given although no notice to produce the licence at the hearing has 
been given {ibid. ; Marshall v. Ford (1908), 72 J. P. 480). If the defendant 
is not present to bo identified, his identity, for the purpose of proving 
previous convictions, may be established by showing that his name and 
address and other particulars stated in the licence correspond with those 
of a person previously convict^ {Martin v. White, supra) ; but a warrant 
cannot be issued for the arrest of the defendant so that ho may be present 
to be identified when ho is represented {B. v. Montgomery, Ex parte Long 
(1910), 74 J. P. 110 ; B, V, Thompson, [1909] 2 K.-'B. 614). 

ig) 3 Edw. 7, c. 36. Notwithstanding these words the offence of exceeding 
a speed limit fixed under the Parks Regulation Act, 1872 (36 & 36 Vict. c. 15), 
i» within the exception, and. cannot therefore be indorsed on the or 
aecond occasion {B^ v. Marsham, Ex pafie Chamberla%n, [1907] 2 K, B. OJo)* 

(h) Neither the justices por the High Court have any discretion 
matter if they convict or uphtold a conviction {Cromwell v. Benton, [1911] 
S* C. (Justiciary) 86). 

(i) Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 4 (1). 
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Sect. 3. ^ person so convicted must, if he holds a driver’s licence, produce 

Motor Cars it within a reasonable time for the purpose of indorsement ; failure 
(or Light to do so is an offence under the Motor Car Act, 1903 ( j\ 

tives). 694. An appeal lies to quarter sessions against an order of 
AppeaT” suspension or disqualification, if the defendant did not plead guilty, 

^ * and, pending the hearing of the appeal, the court may in their 

discretion defer the operation of the order (k). 

Any person adjudged to pay a fine(0 exceeding 20«. under the 
Motor Car Act, 1903 (m), may, if he did not plead guilty, appeal 
against the conviction to quarter sessions (n). 

There is apparently no general right of appeal to quarter sessions 
against a conviction under the Locomotives on Highways Act, 
1896 (<;), or bye-laws or regulations made thereunder (/>). 

In the Metropolis an appeal lies to quarter sessions in any case 
where the fine imposed exceeds J^3 (q). 


Sub -Sect. 6. — Heavy Motor Can and Trailers thento. 

Registration. 005 . Jn the case of a heavy motor car (r), the owner on applving 
for registration must declare the weight of the car unladenf the 
axle weight of each axle (s), and the diameter of each wheel, and 
must submit the car for inspection and verification. The register 
must record the weight unladen, the axle weight of each axle, the 
diameter of each wheel, the width and material of the tire of each 
wheel, and the highest rate of speed at which in conformity with 


O') 3 Edw, 7, c. 36, s. 4 (2). 

(k) Ibid.j 8. 4 (4) ; Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), 
8. 19. If the operation of the order is not deferred, a period of suspension 
runs from the date of the conviction {Kidner v. Daniels (1910), 74 J. P. 
127). As to appeals to quarter sessions, see also title Magistbates, 
Vol. XIX., pp. 642 et seq. 

(l) The fine and costs cannot be aggregated {Ex parte Novis, [1906] 
2 K. B. 466). 

(m) 3 Edw. 7, c. 36. 

(n) Ibid., s. 11 (2); Summary Jurisdiction Act, 1879 (42 & 43 Viet, 
c. 49), 6. 19. A defendant cannot appeal if ho pleads guilty {Kidner v. 
DanielSy supra). Whilst an appeal is ]^nding, a writ of certiorari will not 
be granted (72. v. Barnes, Ex parie Kernaw {Lord) (1910), 74 J. P. 231); 
and see title Crown Practice, Vol. X., p. 187. As to appeals to quarter 
sessions generally, see title Magistrates, Vol. XIX., pp. 642 et seq. For 
attempts to quash convictions in motor car cases on the ^ound that 
justices were biassed, or that cases were unfairly tried, see Cholerton v. 
Copping (1906), 70 J. P. 484; Ex parte Wilder L}.d02), 66 J. P. 761 ; 
B. V. Sparks (1909), 73 J. P. 486 ; B. v. Bames, Ex pai^e Yemon {Lord), 
supra ; see also title Magistrates, Vol. XIX., p. 651. 

( 0 ) 69 & 60 Viet. c. 36. 

(p) Steer v. Bennett (1903), 67 J. P. U2; Davey v. Bennett (1906), 69 
J. r. 200 ; but see Brown v. Crossley, [1911] I K. 6. 603 ; B. v. Gill, Ex 
parte McKim (1909), 73 J. P.290; Willingale v. A^<»m«,[1909] 1 K. B. 617. 

{q) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. o. 71), s. 60. 

(r) As to the definition, see p. 307, ante* The provisions applicable to 
motor cars generally apply to heavy motor ears except so far as they may 
be inconsistent with the special provisions of the Heavy Motor Car Order, 
1904; see ibid., art. 16. 

{s) Namely, the aggregate weight transmitted to the surface of the road 
or other base whereon the vehicle movhs or rests by the several wheela 
attached to that axle when the vehicle is loaded (Heavy Motor Car Order, 
1904, art. 2). 
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the regulations the car may be driven without a trailer (a). The sect. 3. 
.authority cannot be required to register any heavy motor ear which Motor Cara 
does not satisfy each condition applicable to it or in respect of (or Ll«M 
which the prescribed procedure has not been complied with (o). tives). 

696. A heavy motor car, if its weight unladen is 3 tons or 
upwards, and any trailer drawn by it, may, when measured between 
the extreme projecting points, be 7J feet in width (c). 

697. A heavy motor car must bear on its off side its registered 
weight unladen and the registered axle weight (d) of each axle, and 

on the near side the highest rate of speed at which in conformity ^ • 
with the regulations it may be driven without a trailer (<?). It must Springs, 
be constructed with sufficient and suitable springs between each 
axle and its frame (/) ; the diameter of the wheels must not be less Wheels, 
than two feet if fitted with a tire which is not pneumatic nor made 
of a softer elastic material (</) ; if the tires are not pneumatic or Tires, 
made of a soft or elastic material, they must comply with certain 
requirements as to construction and width (/O- The axle weight of Axle weight, 
an arie of a heavy motor car may not exceed the registered axle 
weight. The registered axle weight of an axle may not exceed 
8 tons, and the sum of the registered axle weights of all the axles 
may not exceed VA tons (i). 

698. A heavy motor car which is used as a stage carriage or drawn 
otherwise for the conveyance of passengers for gain or hire may 

not draw a trailer (/j). Every trailer drawn by a heavy motor car 
must be constructed with suitable and sufficient springs between 
each axle and its frame (Z) ; and the axle weight of an axle may not 
exceed 4 tons (m). It must bear on the off side its weight unladen, 
and also, if its weight exceeds 1 ton, the axle weight of each axle(n). 

If its weight unladen exceeds 1 ton, the tires and wheels must be of 
a prescribed width and size (o). 

699. In certain circumstances an officer of a local authority may Power ta 
require a heavy motor car to be taken to a weighing machine to 
ascertain whether the axle weight of any axle of the car, or of a 
trailer, exceeds the registered or marked axle weight (p). 


(a) Heavy Motor Car Order, 1904, art. 4 (1), (2), (3). 

(b) Ibid., art. 4 (6). 

\d) That is, the axle weight (see note (»), p. 330, ante) of that axle as 
recorded in the reigister (Heavy Motor Car Order, 1904, art. 2). 

{e) Ibid., art. 4 (3). 

(/) Ibid., art. 10. ' o 

( 0 ) Ibid., art. 8. As to measuring the diameter of a wheel, see tbta., 

(h) Ibid., art. 6; they must, fn general, be smooth and flat and the 
minimum width is 5 inches? as to measuring ‘ ^^dtli, see loid., 

There is a special provision applicable to military ihotor oars (Heavy Motor 
Car (Amenument) Order, 1911, art. 1). 

(1) Heavy Motor Car Order, 1904, art. 5. 

(k) Ibid., art. 11 (5). 
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Sect. 3. 

Motor Gars 
(or Light 
Locomo- 
tives). 

Contraven- 
tion of 
regulations. 

Speed. 


Bridges. 


700. No person may on any highway or roadway to which the 
public are granted access cause or permit to be used, or drive, or 
have charge of a heavy motor car, or trailer drawn by it, which is 
not in all respects in accordance with the regulations relating 
thereto, or which is so used or driven as to contravene the 
regulations (q), 

701. The speed at which a heavy motor car is driven on a high- 
way or roadway to which the public are granted access may not 
exceed eight miles per hour, and it may not exceed five miles per 
hour if the weight unladen exceeds 3 tons, or if the registered axle 
weight of any axle exceeds 6 tons, or if it draws a trailer ; if, how- 
ever, the heavy motor car has all its wheels fitted with pneumatic 
tires or tires of a soft or elastic material, the maximum speed is 
twelve miles per hour if the registered axle weight of any axle does 
not exceed 6 tons, and eight miles per hour if the registered axle 
weight of any axle exceeds 6 tons (?•). 

702. In the case of an ordinary bridge (s) forming part of a 
highway, if the person liable for its repair states in a prescribed 
notice (t) (1) that the bridge is insuflScient to carry a heavy 
motor car the registered axle weight of any axle of which exceeds 
3 tons, or the registered axle weights of the several axles of which 
exceed in the aggregate 5 tons, or any greater weight specified in 
the notice ; or (*2) that the bridge is insufficient to carry a heavy 
motor car drawing a trailer if the registered axle weights of the 
several axles of the car and the axle weights of the several axles of 
the trailer exceed in the aggregate 5 tons or any greater weight 
specified in the notice, then the owner of any such heavy motor car 
may not cause or suffer it to be driven, and the person driving or 
in charge of it may not drive it upon the bridge without the consent 
of the person liable for the repair (a). Differences arising between 
persons liable to repair bridges and aggrieved owners of heavy 
motor cars as to the sufficiency of the bridges are to be determined 
by arbitration. If the person liable to repair refuses or neglects to 
join in referring the difference to arbitration, the restrictive notice 
will cease to be of effect, and he must remove it (6). 


(q) Heavy Motor Car Order, 1904, art. 13. Penalty not exceeding £10 
(Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 36), s. 7). 

(r) Heavy Motor Car Order, 1904, art, 7. 

(s) Heavy Motor Car Order, art. 14, 1904, as altered by the Heavy 
Motor Car (Amendment) Order, 1907 (Stat. R, & 0., 1907, p. 428), 
art. 1, does not apply to (1) the Menai Bridge, or any bridge which crosses 
the Thames and of which any part is in the Metropolis, nor (2) to any 
bridge (i.) wherdof the use is subject to a statutory restriction inconsistent 
with its use by such motor cars as are described in the article, and 
(ii.) whereon the effect of such restriction is noticed in the prescribed way 
(ibid., art. 14 (5) ). The validity of ibid., art. 14, was supported as being 
intra vires in Lloyd v. Loss, [1913] 2 K. B. 332. As to bridges, generally, 
and the persons liable ^or their repair, see title Highways, Streets, 
AEx> Bridges, Yo\. XVI., pp. 184 et seg, 

(t) The Heavy Motor Car Order, 1904, art. 14 (3), as amended by the 

ffeary Motor Car 

anh'\»ow it ia to be displayed. _ 

(a) Heavy Motor Car (Ardor, 1904, art. 14(1), as amended by the Heavy 

Motor Car (Amendment) Order, 1907, art 1 
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^In the case of an ordinary bridge forming part of a highway, sect. 3. 
the owner of a heavy motor car the registered axle weights of the Motor Cars 
several axles of which, with the axle weights of the several axles of Light 
any trailer drawn by it, exceed in the aggregate 6 tons, may not Locomo- 

cause or suffer it to be driven, and the person driving or in charge 
of it may not drive it, upon the bridge at any time when another 
heavy motor car, or a heavy locomotive, is on the bridge (c). 

Sub-Sect. 7. — MUcellaneous, 

703. A motor car is to be deemed to be a carriage within the a “ carriage.” 
meaning of any statute or of any statutory regulation or bye-law, ^ • 
and, if used as a carriage of any particular class, to be a carriage of 

that class, and subject to the law relating thereto (d). It is liable 
to be requisitioned as a carriage for military purposes in case of 
emergency (e). 

704. Nothing in the Locomotive Act, 1861 (/), is to authorise the Liability of 
use on any highway of a motor car constructed or used so as to be 

a ])ublic or private nuisance (g\ and nothing in the Motor Car Act, 

1903^/i), is to affect any statutory or common law liability of the 
driver or owner of a motor car(t). 

705. The Locomotive Act, 1861 (/c), fixes the scale of tolls to be Tolls, 
charged in respect of motor cars and trailers drawn by them under 

any Public Bridge Act (1), 

706. The Locomotives on Highways Act, 1896 (tii), and the Motor The Crown. 
Car Act, 1903(a), apply to persons in the public service of the 
Crown. 

707. The keeping and use of petroleum and any other inflam- Petrol 
mable liquid or fuel for motor cars is dealt with by regulations storage, 
made by the Home Secretary (o). 


(c) Heavy Motor Car Order, 1904, art. 14(4), as amended by tlio Heavy 
Motor Car (Amendment) Order, 1907, art. 1. 

(d) Locomotives on Highways Act, 1896(69 & 60 Viet. c. 36), s. 1 (1) (b). 

(c) Army (Annual) Act, 1909 (9 Edw. 7, c. 3), 8. 6 ; Army Act 

(44 & 46 Viet. c. 68), s. 11^ ; see title Royal Forces, Vol. XXV., pp. 48 
et seq. As to the Army Act, see ibid., p. 30, note {s). 

(/) 24&25 Viet. c. 70. 

Ig) Ibid., s. 13 ; Locomotives on Highways Act, 1896 (59 & 60 Viet, 
c. 36), 8. l,Sched. The mere fact that a vehicle 8ldd8 is no evidence 
that it is a nuisance {Parker v. London General Omnibus Co,, Ld. (1909), 

74 J. P. 20, C. A. ; Wing v. London General Omnibus Go., [1909] 2 K. B. 
662, C. A., not following Gibbons v. Vanguard Ifotor Bus Co. (1908), 72 J. P. 
605, 606). The fact that a lamp on the pavement is damaged by a 
vehicle is vrimd facie evidence of negligence {Barnes m Urban District 
Council V. London General Omnibus Co. (1909), 73 J. P. 68 ; Isaac Walton 
ds Co., Lid. V. Vanguard Motor Bus Co. (1908), 72 J. P. 605). 

{h) 3 Edw. 7, 0 . 36. 

(i) Ibid., 8. 15. 

(k) 24 & 26 Viet. o. 70. ^ 

(l) Ibid., s. 1 ; Locomotives on Highways Act. 1896 (69 & 60 Viet. c. 36), 

8. 1, Sched. As to tollB generally, see title Highways, Streets, and 
Bridges, Vol. XVL, pp. 62 efseq. 

(m) 69 & 60 Viet. c. 36. 

{n) 3 Edw. 7, c. 36, s. 16. 

(o) See title Public Health and Local Administration, Vol. XXlll 
pp. 670 et seq. As to the customs and excise duties and exemptions 
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70f In the case of motor cars which are^‘ carriages ” within the 
meaning of the Customs and Inland Revenue Act, 1881, s. 4 . 

the excise licence duty varies, except in the case of motor cycles, 
with the “ horse-power ” (q). In the case of motor cars which are 
“ hackney carriages ” (r) within the meaning of that provision there 
is payable an original licence duty of 16s. (a), and an additional duty 
dependent upon weight (h). A medical practitioner keeping a motor 
car for the purpose of Hs profession is entitled to a rebate of half 
the duty (c) ; and in certain circumstances an officer of the Army 
Motor Reserve is entitled to a varying rebate (d). 

709. For the purposes of the statutes rendering an employer 
liable to pay duty in respect of his male servants, a person employed 
to drive a motor car is a male servant (<?). 

Sub-Sect. 8. — Foreign Motor Cars. 

710. The Motor Car (International Circulation) Act, 1909 (/), 
and Orders in Council (g) made thereunder make special provision 
for facilitating the international circulation of motor cars taken 
temporarily into a foreign country by persons not resident therein. 
In each country (k) some authority (i) or association empowered by 
that authority (;), may issue (1) certificates of fitness in respect of 
motor cars intended to be taken into a foreign country ; (2) drivers’ 
certificates of competence ; and (8) an international travelling pass 
for any motor car in respect of which a certificate of fitness has 
been granted ; such pass will give particulars of the person or 
persons intending to drive the car, and each such person must 
hold a certificate of competence {k). 

When a car is brought into a foreign country, production of the 
the pass and relevant certificates will confer certain advantages and 

relating to motor spirit, see title Revenue, Vol. XXIV., pp. 697, 698, 620, 
621 ; as to licences for the manufacture and sale of motor spirit, see ibid.^ 
pp. 635, 636, 661, 662. 

ip) 61 & 52 Viet. 0. 8 ; see title Revenue, Vol. XXIV., pp. 689 et seq. 

(q) As to the scale of duties, see title Revenue, Vol. XXIV., pp. 690, 
691, 

(r) An omnibus is for this purpose a “ hackney carriage ” ; see note (e), 
p. 295, ante. 

(а) Customs and Inland Revenue Act, 1888 (51 & 52 Viet. o. 8), s. 4; 
Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 86 (3). 

(б) Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 36), s. 8. As to 
the scale of duty, see title Revenue, Vol. XXIV., p. 692. 

(c) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 86 (4). 

{d) Ibid., s. 86 (6) ; see title Revenue, Vol. XXIV., p. 691. 

(e) Motor Oar Act, 1903 (3 Edw. 7, c. 36), s. 13 ; see title Revenue, 
Vol. XXIV., p. 692. 

if) 9 Edw. 7, c. 37. 

(g) See the Motor Car (International Circulation) Order, 1910 (Stat. 
R. & 0., 1910, p. 406), and the Motor Car (International Circulation) 
Amendment Order, 191^^ (Stat. R. & 0., 1912, p. 425). 

(A) Almost all the European countries were parties, or have acceded, to 
the convention to which the Act and Orders give effect. 

(t) In England, the Local Government Board. 

(;) At present the Royal Automobile Club, the Motor Union of Great 
Britain and Ireland, and the Automobile Association act for the Local 
Government Board. 

(k) Motor Car (International Circulation) Order, 1910. 
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privileges. In the case of a car so brought into England, the chief 
customs officer of the port of landing can register the car and issue 
drivers’ licences to the persons mentioned in the pass. The car will 
carry a special plate indicating its nationality, in addition to its own 
national number plate. Details of all cars registered and licences 
issued will be forwarded to Scotland Yard, where full registers are 
kept. Such registration, licences, and marks are treated as 
satisfying the provisions of the Motor Car Act, 1903 ( 1 ) ; and the 
necessary moditieations are made in that statute for the purposes 
of its application to such cars and drivers (w). Such cars are in 
general exempt from carriage licence duty (n). 


Part VI.— Cycles and Velocipedes. 

7U. All provisions in public or private Acts under which before 
1888 bye-laws could be made for regulating the use of bicycles, 
tricycles, velocipedes and other similar machines are repealed (o). 
Such*machines are “carriages” within the meaning of the Highway 
AGt8(p); and, in addition to the provisions of those Acts as to 
carriages (^), the following regulations apply : — 

(1) Every person riding or being upon a bicycle, tricycle, or 
velocipede during the period between one hour after sunset and 
one hour before sunrise (r) must carry attached to •it a lamp so 
constructed and placed as to exhibit a light in the direction in 
which he is proceeding, and so lighted as to afford adequate means 
of signalling his approach or position («) ; 

(2) Every such person upon overtaking any cart or carriage, or 
any horse, mule, or other beast of burden, or any foot passenger 
being on or proceeding along the carriageway, must, within a 
reasonable distance from and before passing the same, by sounding 
a bell or whistle, or otherwise, give audible and sufficient warning 
of his approach (/-). 

A person offending against the above regulations is liable on 


(/) 3 Edw. 7, c. 36. 

(m) Motor Car (International Circulation) Order, 1910. 

(n) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 86 (7) ; Treasury 
Regulations dated 22nd August, 1910 (Stat. R. &0., 1910, p. 417). 

(o) Local Government Act, 1888 (61 & 62 Viet. o. 41), 8 . 86 (1). As to 
the liability of a bicycle to pay toll as a carriage,” see title Highways, 
Streets, and Bridges, Vol. XVI., pp. 63, 64; and see note (1), p. 277. 
ante. A bicycle has been held to be a “vehicle” within a local Act 
relating to vehicles displaying advertisements {Ellis v. NotUBower (1896), 
60 J. P. 760) ; see note (m), p. 289, ante. As to cycles propelled by other 
than human power, see pp. 316 et seq., ante, 

ip) Local Government Act, 1888 (61 & 62 Viet. o. 41), s. 85 (1). As to 
the term “ Highway Acts,” see title Higitwats, /Streets, and Bridges, 
Vol. XVI., p. 24. An errand boy’s bicycle with a basket strapped to it 
has been held to be a “ carriage’’ for the purposes of the Bread Act, 1836 
(6 & 7 WUl. 4, c. 37), 8 . 7 {Pollard v. Turner, [1912] 3 K. B. 625). 

(g) As to these provisions, see pp. 276 et seq., ante. 

(r) Sunrise and sunset must be determined by local and not Green- 
wich time {Gordon v. Oann (1899), 68 L. J. (Q. b.) 434) ; see title Time, 
p. 441, post 

(s) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 86 (1) (a). 

it) Ibid,, s. 86 (1) (b). 
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summary conviction for each offence to a penalty not exceeding 
40«. (u) : he cannot, however, be arrested without a warrant (x). 


Part VII. — Aircraft. 

712 . A Secretary of State may for the purpose of protecting the 
public from danger (a), or for the purposes of the defence or safety 
of the realm (b), from time to time by order prohibit the navigation 
of aircraft over such areas as may be prescribed in the order. 
Such an order may apply either to all aircraft generally or to 
aircraft of specified classes and descriptions; and may prohibit 
the navigation of aircraft over any prescribed area either at all 
times or at specified times or on specified occasions, and either 
absolutely or subject to specified exceptions (c). When an order 
is made for the purposes of the defence or safety of the realm, the 
area prescribed may include the whole or any part of the coapstline 
of the United Kingdom and the territorial waters adjacent 
thereto (d). The Secretary of State may also by order prescribe the 
areas within which aircraft coming from any place outside the 
United Kingdom are to land, and the other conditions to be 
complied with by such aircraft (e). 

Any person navigating an aircraft over a prescribed area in 
contravention of an order, or contravening any provision of an 
order as to the landing or navigation of aircraft coming from 
abroad (/), is, unless he proves that he was compelled to do so by 
stress of weather or other circumstances over which he bad no 
control, liable on conviction on indictment or on summary con- 
viction to imprisonment for a term not exceeding six months, or to 
a fine not exceeding £200, or to both imprisonment and fine ((/). 

If an aircraft flies, or attempts to fly, over any area prescribed 
by an order made for the purposes of the defence or safety of the 
realm, or in the case of an aircraft coming from abroad fails to 
comply with any of the prescribed conditions as to landing, an 
authorised official may cause signals to be made, and, if the 


(u) Local Government Act, s. 8.5 (2). 

(a;) Hatton v. Treeby, [1897] 2 Q. B. 462; the reason being that the 
offence is not one under the “ Highway Acts.” 

(a) Aerial NA-vigation Act, 1911 (1 & 2 Geo. 6, c. 4), s, 1 (1). 

(b) Aerial Navigation Act, 1913 (2 & 3 Geo. 6, c. 22), s. 1 (1). 

(c) Aerial Navigation Act, 1911 (1 & 2 Geo. 6, c. 4), s. 1 (2). Under this 

provision an order has been made prohibiting the navigation of aero- 

jdanes unless a special «^xemptiun order is obtained within a four miles 
radius from Charing Cross : see Order of 22nd September, 1913. 

(d) Aerial Navigation Act, 1913 (2 & 3 Geo. 6, c. 22), s. 1 (1). 

(e) Ibid., 8. 1 (2); see p. 337, fost. 

If) Aerial Navigation Act, 1913 (2 & 3 Geo. 6, c. 22), s. 1 (2). 

{g) Aerial Navigation Act, 1911 (1 & 2 Geo. 6, c. 4), ss. 1 (1), 2; an 
appeal lies to quarter sessions against a summary conviction (ibid.). As 
to appeals to quarter sessions, see title Magistrates, Vol. XIX., pp. 642 
et seq. ; as to summary procedure, see ibid., pp. 6§9 et seq. 
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aircraft fails to respond thereto, such officer may fire into such 
aircraft and use any other means necessary to compel compliance (h). 
An order (i) made under the powers above referred to has 
prescribed certain areas as prohibited areas for all aircraft, and 
certain portions of the coastline and adjacent territorial waters as 
prohibited areas for aircraft coming from abroad ; for such aircraft 
certain landing places are prescribed, and various conditions laid 
down for their navigation (k), British naval and military aircraft 
are not affected by the order. Foreign naval and military aircraft 
may not land in or pass over the United Kingdom except on the 
invitation of the Government. Special provision is made in respect 
of British airships returning from a voyage abroad. Nothing in 
the order is to be construed as conferring any right to land upon 
any spot as against the owner thereof or as interfering with any 
civil rights (1), 

Espionage by a person in an aircraft is punishable with penal 
servitude for seven years ( 7 /^). 

An aircraft may be requisitioned for military purposes in case of 
emergency (n), 

(h) Aerial Navigation Act, 1913 (2 & 3 Geo. 6, 0 . 22), s. 2. Regulationa 
as to signals etc. under this provision were issued on the 1st March, 1913 
(Stat. R. & 0., 1913, No. 243). 

(f) See the Aerial Navigation Order of the 1st March, 1913 (Stat. R. & 0., 
1913, No. 228). 

(k) Inter alia, a pilot must before starting obtain a “ clearance ” from a 
consular agent, and must give notice to the Home Office, and on landing 
he must make a report. Certain articles may not be carried on the aircraft 
{ibid.). 

(i) As to the rights of owners of land in respect of aircraft, see titles 
Real Property and Chattels Real, Vol. XXIV., p. 156, note(/); 
Trespass, p. 848, note (e), post. 

(w) Official Secrets Act, 1911 (1 & 2 Geo. 5, 0 . 28), s. 1 ; see the Aerial 
Navigation Order of the 1st March, 1913. 

(w) Army (Annual) Act, 1913 (3 Geo. 6, c. 2), s. 5, extending the Army 
Act, s. 116. As to requisitioning for military purposes, see title Royal 
Forces, Vol. XXV., pp. 48 et seq. As to the Array Act, see ibid, (p. 30, 
note (s) ). 
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Part I.— Introductory. 

Sect. 1. — Cq^’se and Scope of Telegraph Legislation. 

Necessity for 713. The transmission of messages from a distance by means 
legislation. of wires was brought to the attention of Parliament soon after 
science rendered such means of communication commercially 
practicable (a). For the purpose of obtaining compulsory powers 
of interference with or purchase of property under public control, 
or the subject of private rights ,and interests, those who first 
undertook the ]}usiness of telegraphy found it advisable to come to 
Parliament to legalise proceedings which otherwise would have 


(a) Before the commencement of the Telegraph Acts in 1863 (see note (m), 

р. M9,po8t}y three enactments (still in force) were passed relating to telegraphy, 
namely, the Admiralty (Signal Stations) Act, 1815 (55 Geo. 3, c. 128), whereby 
powers were given to the Admiralty for the compulsory purchase of lands for 
signal and telegraph stations; the Railway Regulation Act, 1844 (7 & 8 Viet. 

с. 85), 8s. 13, 14, which was prefaced by a recital that electric telegraphs had 
been established on certain railways, and that it was expedient to provide for 
their due regulation (the first statutory mention of what is now unaerstood by 
telegraphy) ; and the Malicious Damage Act, 1861 (24 & 25 Viet, o, 97), as to 
which see p. 3S6, post. 
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been indictable or actionable (/;). Accordingly by the year 1863, 
in virtije of various special Acts or charters, companies had been 
formed for purposes of telegraphy, armed with the necessary 
statutory authority, which was of course only conferred subject 
to necessary statutory restrictions ; and many railway com- 
panies were in possession of telegraphs worked under agree- 
ments with such telegraph companies. In that year, therefore, it 
^vas. considered that the time had come to initiate general legislation 
for the facilitation and control of the telegraphic undertakings of 
all such companies as then were, or thereafter might be, authorised 
, by special Act to construct and maintain telegraphs, and the first 
of a long series of Telegraphs Acts was passed (c). In 1868 the 
importance of telegraphy as a source of public revenue, and there- 
fore proper to be placed, as the postal service already had been, 
under the control of the State, was realised, and the Postmaster- 
General was accordingly empowered by Parliament to acquire 
certain specified telegraphic undertakings (d). In 1869 he was 
invested with the monopoly of transmitting telegrams, and the services 
incidental thereto, together with much larger and more general 
powers of purchase (c), followed by further powers and privileges in 
1878 (/’), 1892 (i/), 1899 (/i), 1908(0 and 1911 (j). In 1899 telephones 
wore for the first time specifically made the subject of legislation (/c), 
and in 1904 provision was made for wireless telegraphy (/). The 
above represent the main stages in the course of telegraphic legis- 
lation, and the statutes of the years named, together with others of 
minor importance, constitute the Telegraph Acts, 1868—1911 (in). 

Sect. 2. — Definitions. 

714. The term “ telegraph ” is defined in the Telegraph Acts (m) 
as meaning a wire or wires used for the purpose of telegraphic 
communication, with any casing, coating, tube, or pipe enclosing the 
same, and apparatus connected therewith, for the purpose of 

i h) 8ee pp. 392 et scq., post, 
c) Telegraph Act, 1803 (20 & 27 Viet. c. 112). 

(J) Telegraph Act, 1868 (31 & 32 Viet. c. 110). 
e) Telegraph Act, 1869 (32 & 33 Viet. c. 73). 

/) Telegraph Act, 1878 (41 & 42 Viet. c. 70). 
g) Telegraph Act, 1892 (53 & oO Viet. c. 59). 

h) Telegraph Act, 1899 (02 & 63 Viet. 38), in which telephones are first 
mentioned. 

(i) Telegraph (Construction) Act, 1908 (8Ildw. 7, c. 33). 

U) Telegraph (Consti’uction) Act, 1911 (1 & 2 Geo. 5, c. 39). 

Ik) See note (A), iupi'a. 

(/) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24). This Act was to be in 
force until the 3l8t July, 1906, but by the Wireless Telegraphy Act, 1906 
(6 Edw. 7, c. 13), and a succession of Expiring Laws Continuance Acts, it has 
been continued to the present time ; see, c.y., Expiring Laws Continuance Act, 
1913 (3 & 4 Geo. 5, c. 15), s. 1 (1), Sched. 

(wi) Each of the statutes since 1863 contains a pro^ion that it may be cited 
with its predecessors as the Telegraphs Act, 1863, lo date. The remaining 
statutes are the following: —Telegraph Act Amendment Act, 1866 (29 & 30 
Viet. c. 3); Telegraph Act, 1870 (33 & 34 Viet. c. 88) ; Telegraph Act, 1885 (48 
& 49 Viet. c. 68) ; Telegraph (Isle of Man) Act, 1889 (52 & 53 Viet. c. 34) ; Post 
Office and Telegraph Act, 1897 (60 & 61 Viet. c. 41) ; Telegraph (Arbitration) 
Act, 1909 (9 Edw. 7, c. 20) ; Telephone Tmnsfor Act, 1911 (1 & 2 Geo. 5, c. 26) ; 
Telephone Transfer Amendment Act, 1911 (1 & 2 Geo. 6, c. 66). There are, in 
addition, certain Money Acts, as to which see p. 391, post. 


Sect. 1. 

Course and 
Scope of 
Telegraph 
Legislation. 

Lt'Ljislatiori 
iiutiated in 
18(i3. 


Tolcgraph.. 




860 


Telegraphs and Telephones. 


Sect. 2. 

JDefinitions. 


Telegram. 

Post. 

Work. 

Telegraph ic 
lioe. 


Other 

definitions. 


telegraphic communication (n), and also as meaning and including 
any apparatus for transmitting messages and other communications 
by means of electric signals (o). The fact that new methods of 
telegraphy have been invented since the date of the passing 'of the 
Acts containing the definition does not prevent the application of the 
Acts to such methods, provided that they answer the requirements 
and fall within the terms of the definition (p). The expression there- 
fore includes telephones (a) and wireless telegraphy (6), each of which, 
however, is also the subject of special legislation (c). Pneumatic 
and other tubes (d) used for the purpose of transmitting telegraphic 
messages, or maintaining telegraphic communication, are expressly 
made subject to certain provisions of the Telegraph Acts (c), but 
submarine cables do not fall within the scope of the Telegraph 
Acts (/). 

The term telegram ** means any message or other communica- 
tion transmitted or intended for transmission by a telegraph (g). 

The term post means any post, pole, standard, stay, strut, or 
other above-ground contrivance for carrying, suspending, or sup- 
porting a telegraph (/i). 

The term “ work ” includes telegraphs and posts (i)* 

The term telegraphic line ” comprises telegraphs, posts, and 
any work, and also any cable, apparatus, pneumatic or other tube, 
pipe, or thing whatsoever used for the purpose of transmitting 
telegraphic messages or maintaining telegraphic communication, 
and any portion of such telegraphic line (k). 

716 . There are various descriptions of real property in relation 
to which certain public and local authorities and private individuals 
have rights, duties, and interests which are affected by the Acts. 
To these special statutory meanings are assigned. The principal 
terms defined are the following, namely : — 


fn) Telegraph Act, 1863 (26 & 27 Viet. c. 112), «. 3. 

to) Telegi’aph Act, 1869 (32 & 33 Viet. c. 73), s. 3. 

fp) A.-G. Y. Edison 'Me^hone Co. of London (1880), 6 Q. 13. D. 244. 

(а) Ihid. Further, the use either of wires without electricity, such as an 
arrangement of common bells, if intended as a code of signals (tfttc?., at p. 249), 
or of electricity without wires, such as a system of lire alarm signals etc. 
[Postmaater-Geueral v. National Telephone <V>., Ltd.^ [1909] A. 0. 269, 274), is 
BuflScient to bring the apparatus within the definition. 

(б) “ Wireless telegraphy ” is defined in the Wireless Telegraphy Act, 1904 
(4 Edw. 7, c. 24), s. 1 (7), for the purposes of that Act; see p. 374, post; see 
also A.-O. V. Edison Telephone Co. of London ^ supra^ atp. 249. 

fc) See pp. 371 et sen,, post. 

u/) These are included in the expression telegraphic line ” ; see the text, 
infra, 

(c) Telegraph Act, 1892 (06 & 66 Viet c. 69), s. 8, applying the sections of 
the Telegraph Act, 1863 (26 & 27 Viet, c, 112), and of the Telegraph Act, 1878 
'41 & 42 Viet. c. 76), which relate to underground telegraphs. As to the 
Telegraph Acts, see note {m), p. 349, ante. 

(f) See p. 375, post. As to the Telegraph Acts, see note (m), p. 349, ante. 

(g) Telegraph Act, 1863 (26 & 27 Viet. 112), s. 3; Telegraph Act, 1869 
32 & 33 Viet. c. 73), s. 3. 

(h) Telegraph Act, 1863 (26 & 27 Viet c. 112), s. 3, a definition adopted also 
n the Post Office Act, 1908 (8 Edw. 7, c. 48), s. 89. 

(i) Telegraph Act, 1863 (26 & 27 Viet 112), s. 3. 

(k) Telegraph Act, 1878 (41 & 42 Viet c. 76), s. 2. 
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The term “ street ” in the Telegraph Act, 1863 (Z), is defined as 
meaning a public way, situate within a city, town, or village, or 
between lands continuously built upon on either side, and repaired 
at the* public expense, or at the expense of any turnpike or other 
public trust, or rationc tenures, and as including the footpaths of 
such way, and any bridge forming part thereof (m). For the purposes 
of the Telegraph Act, 1878 (n), the expression includes any high- 
way (o), and, for the purposes of the Telegraph Act, 1892 (p), any 
public way, though not repairable as above mentioned (q). 

The term public road ” is defined in the Telegraph Act, 1868, 
as a public highway for carriages repaired at the public expense, 
or at the expense of any turnpike or other public trust, or ratione 
tenures, and not being a street, and as including its footpaths and 
any bridge forming part thereof (r). The expression, for the pur- 
poses of the Telegraph Act, 1878(?^), includes any highway («), and, 
for the purposes of the Telegraph Act, 1892(p), any public highway 
for carriages, though not repairable as above mentioned, and, if 
enclosed between hedges, water, or other fences, any public highway 
for horses, and any private road which is also a public footpath (t). 

ThS term ‘‘land” is defined as meaning any land, not being a 
street or public road, as above defined, and not being land by the 
side of and forming part of a public road ; and it includes land laid 
out for, and proposed by the owner to be converted into, a street or 
public road (ti). For the purposes of the Telegraph Act, 1868 (h), it 
further includes any term, estate, easement, right, or privilege, in, 
over, or affecting such land, and in the case of undertakings pur- 
chased or acquired by the Postmaster-General, the works, tubes, 
wires, posts, and other property so purchased or acquired {c). 

The term “ railway ” includes any station, work, or building con- 
nected with a railway (d). 

“ Canal ” comprises navigation, navigable river, and any dock, 
basin, towing path, wharf, work, or building connected with a 
canal (e). 

The terms “hedge” and “bank” include, for the purposes of 
certain special enactments, a ditch adjoining Ihereto, and forming 
part of the boundary of a street or public road, as if such ditch 
formed part of the hedge or bank(/). 

i l) 26 & 27 Viet. c. 112. 
m) Ibid., B. 3. 
w) 41 & 42 Viet. 0. 76. 
o) Ibul., 8. 2. 
p) 66 & 66 Viet, e. 69. ' 
q) Ibid., s. 3. 

r) Telegraph Act, 1863 (26 & 27 Viet. c. 112), b. 3, As to the liability to 

repair ratione tenurce, see title Highways, Streets, and Bridges, Vol. XVl., 

pp. 88 et seq. 

h) Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 2. , 

it) Telegraph Act, 1892 (o6 & 66 Viet. e. 69), s. 3. 

(a) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 3. 

(61 31 & 32 Viet. c. 110. 

i c) Ibid., 8, 3. 

d) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 3, 
c) Ibid. 

/) Telegraph (Construction) Act, 1908 (8 Edw. 7, c. 33), s, 9 (1); see 
p. 365, pofli. 
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_ * ‘ Sect. 3. — Persons to whom the Telegraph Acts Apply, 

Persons to 

whom the 716. Telegraphic legislation regulates the relations between, on 
Telegraph the one hand, persons, companies (^), and bodies (/i) acquiring or 
Acts Apply, carrying on telegraphic undertakings, and, on the other, persons, 
Twociapsf s corporations, and bodies having the control of public property, 
of persons. namely, public, local, or road authorities, or owning private pro- 
perty or businesses, the exercise of whose powers, rights, and duties, 
whether statutory or not, affect, and are affected by, the exercise of 
statutory rights, powers, and duties under the Telegraph Acts (i). 

Teiegrjlpiiic 717. As regards the former of the above two classes, the 
undertakers, telegraph Act, 1863 (/.;), applies only to companies then or thereafter 
to be authorised by special Act to construct and maintain tele- 
graphs {l\ and to the Postmaster-General (m). A company not 
so authorised by special Act, such as an ordinary limited company, 
is not entitled to the rights conferred, or subject to the liabilities 
imposed, by that statute (?/). The persons and bodies whose tele- 
graphic undertakings may be purchased by the Postmaster-General 
under later statutes (o), and who are otherwise affected thereby, 
comprise any company, corporation, or persons for the time being 
engaged in transmitting, or authorised by their instrument of incor- 
poration to transmit, telegrams for money or other considera- 
tion (j:)). The Telegraph Act, 1878 (q), applies some of its provi- 
sions to the agents of the Postmaster-General and other persons 
concerned (a). 

Owners ancl 718. In conceding powers and facilities to telegraphic under- 
tn^corUriS^ot' Parliament has been careful to give adequate protection 

property^ the necessarily, at times, conllicting rights, interests, and duties 

affected. 

(g) For a form of clause to bo inserted in the memorandum of association of 
a company formed to acquire and carry on telegraphic undertakings, see 
Encyclopaedia of Forms and Precedents, Vol. IV., p. 312. 

(/<) The term ‘‘body” is defined in the Telegraph Act, 1S63 (26 & 27 Viet, 
c. 112), B. 3, as including “ a body of trustees or commissioners, municipal 
corporation, grand jury, board, vestry, company, or society, whether incorpo- 
rated or not,” and any provision referring to a body applies to a person, as the 
case may require. 

(i) As to the Telegraph Acta, see note (rn), p. 349, antt. 

\k) 26&27 Viet. c. 112. 

(/) Telegraph Act, 1863 (26 & 27 Viet. c. 112), ss. 2, 3. 

(m) Telegraph Act, 1868 (31 & 32 Viet. c. 110), s. 2. As to the office of 
Postmaster-General, see titles Constitutional Law, Vol. VII., pp. 105, 106; 
Post Office, Vol. XXII., pp. 625 ct m/. 

(n) Wandsworth Hoard of WorJa v. United Telephone Co, (1884), 13 Q. B. D, 
904, 0. A., per Prett, M.R., at pp. 917, 918 ; Cochrane v. Exchange Telegraph 
Co., Ltd. (1896), 65 L. J. (ou.) 334, per Chitty, J., at p. 339. 

(o) See p. 355, j) 08 t. 

(p) The definition of “ any company ” in the Telegraph Act, 1868 (31 & 32 
Viet. c. 110), 8. 3, comprised only Buch companies as were then engaged in 
telegraphic business, but the Telegraph Act, 1869 (32 & 33 Viet. c. 73), s. 3, 
removed this limitation. 

(q) 41 & 42 Viet. c. 76. 

(a) The term ‘‘ agents ” is defined in the Telegr^h Act, 1878 (41 & 42 Viet, 
c. 76), s. 2, as including contractors, and also the officers, engineers, workmen, 
or servants of the Postmaster-General, undertakers, bodies or persons, as well 
os of his or their contractors. For the definition of “undertakers,” see 
note (d), p. 353, poet ; for the definition of “ bodies,” see note (A), eapra. 
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of public authorities, such as the Board of Trade, in relation to the 
seashore (h) ; local and road authorities, in respect of streets and 
' public roads and other matters under their control (c) ; companies 
engaged in undertakings, other than telegraphic, under parlia- 
mentary authority (d), such as railway, canal, water, gas, electric 
light, tramway, and other commercial companies («) ; and the 
owners, lessees, and occupiers of lands and buildings (/). Such 
protection is also given by other legislation specially directed to the 
facilitation and regulation of the undertakings referred to, whilst 
at the same time according reciprocal protection to, amongst others, 
those engaged in telegraphic business (g)» 

Sect. 4 . — Extent of the Telegraph Acts. 

719. All the Telegraph Acta (h) extend to the whole of the United 
Kingdom. Most of the Acts extend to the Isle of Man, and many 
of them to the Channel Islands also, as well as to the United 
Kingdom (i) ; and special provision has been made in some of the 
Acta for the necessary modifications in the application of them to 
these islands (k). The wireless telegraphy legislation applies further 
to Brftish and foreign ships in certain waters (i). The statutes 
relating to submarine cables, which are not included in the 
Telegraph Acts, extend to the whole of His Majesty’s dominions (?w). 
With reference to places outside His Majesty’s dominions, where 

(b) See p. 362, post. 

Icj See p. 360, jjost. 

(a^ “Undertaking/’ for this purpose, is defined in the Telegraph Act, 1878 
(41 & 42 Viet, c. 76), 8. 2, as “the works or undertaking, of whatever nature, 
the execution of which is authorized by an Act of Parliament,” and “ under- 
takers ” as “ the parties, whether company, commissioners, trustees, corporations, 
or private persons, empowered by such Act of Parliament to execute an under- 
takjTig, and any lessee or tenant thereof.” 

(e) See pp. 365, 366, post. Certain railway and canal companies are excepted 
from the operation of certain of the statutes; see Telegraph Act, 1868 (31 & 32 
Viet. c. 110), ss, 11, 12; Telegraph Act, 1878 (41 & 42 Viet. c. 76), ss. 13, 14; 
Telegraph Act, 1892 (55 & 56 Viet. c. 59), s. 7 ; Telegraph (Construction) 
Act, 1908 (8 Edw. 7, c. 33),, s, 8; Telegraph (Construction) Act, 1911 
(1 & 2 Geo. 5, c. 39), ss. 4, 5, 6. 

I f) See p. 363, post. 

5f) See p. 368, post. 

h) As to the Telegraph Acts, see note (w), p. 349, ante, 
i) ^e Telegraph Act, 1899 (62 & 63 Viet. c. 38), and the Telegraph (Con- 
struction) Act, 1908 (8 Edw. 7, o. 33), both of which relate largely to telephones, 
and the Telegraph (Construction) Act, 1911 (1 & 2 Geo. 5, c. 39), are not 
expressed to extend beyond the United Kingdom. The following extend to the 
Isle of Man as well as the United Kingdom: — Telegraph Act, 1878 (41 & 42 
Viot. c. 76) ; Telegraph (Isle of Man) Act, 1889 (52 & 53 Viet. o. 34) ; and 
Telegraph Act, 1892 (65 & 56 Viet. c. 69). The rest of the Telegrapn Acts 
extend to the whole of the British Islands, i.c., the United Kingdom, the Isle 
of Man, and the Channel Islands (Jersey, Guernsey, Alderney, and Sark), 
either in virtue of the Telegraph Act, 1870 (33 & 84 Viet. c. 88), s. 3. which 
relates to all the previous Telegraph Acts, or by virtue of express provisions in 
the several Acts themselves. As to the United Kingdom, see title Statutes, 
p. 162, note ( p), ante. 

{k) Telegraph (Isle of Man) Act, 1889 (52 & 63 Viet. o. 34), s. 1 ; Telegraph 
Act, 1892 (55 & 66 Viet. o. 59), s. 12 ; Wireless Telegraphy Act, 1904 
(4 Edw. 7, c. 24), s. 3 (2). 

U) See pp. 374, 375, 

(m) See p. 376, post. 
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His Majesty has jurisdiction, there is authority to make an Order 
in Council as to (inter alia) the installation and use of telegraphy (a). 

720. Submarine cable legislation is based on an international 
convention which continues in force for successive periods, unless 
and until determined by notice at specified times on the part of any 
of the high contracting parties, in which case it is determined as 
regards that party only (5). 

721. The wireless telegraphy legislation, the duration of which 
was, in the first instance, limited, has been continued periodically 
by successive statutes (c). 


Part II.— Monopoly of the Postmaster- 
General. 

Sect. 1. — Preferential Rights of the State, 

722. The State has always claimed certain rights of control 
over telegraphs for the public service. In 1815 and in 1844 
privileges of this character were conferred on the Admiralty (</) 
and on the Treasury (c) respectively. The Telegraph Acts (/) have 
preserved and extended such rights and privileges. Thus, any 
Secretary of State, or, in Ireland, the Lord Lieutenant, and any 
department of the Government, is entitled to priority for messages 
on His I^Iajesty’s service ; any company authorised by special Act 
to construct and maintain telegraphs may be required by the 
Board of Trade to place and maintain a telegraph for the exclusive 
use of His Majesty ; and any Secretary of State, or, in Ireland, 
the Lord Lieutenant, may by warrant require the works or business 
of any such company to be placed in the possession or under the 
control of the State {g). 


(a^ Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37). Such an order 
has been made for the island of Cyprus; see Cyprus Telegraphs Order, 1904 
(Stat. R. & 0., 1904, p. 248). 

S See p. 376, post. 

See p. 349, ante. 

(d) Admiralty (Signal Stations) Act, 1815 (55 Geo. 3, c. 128) ; see p. 348; 
ante. * 

[e) Railway Regulation Act, 1844 (7 & 8 Viet. c. 85), ss. 13, 14, empowering 
the Treasury to call ujwn any railway company to lay down a line of tolegrapl 
for the exclusive use of the Crown, and giving the Crown preferential righti 
to the use of all telegraphs of railway companies generally. 

(/) As to the Telegraph Acts, see note (m), p. 349, ante. 

(g) Telegraph Act, 1863(26 & 27 Viet. c. 112\ ss. 48—52, as amended by th< 
Telegraph Act Amendment Act, 1866 (29 & 30 Viet. c. 3), ss. 1, 2, 3, Govern 
ment messages are to be specially marked “priority” (Telegraph Act, 186i 
(31 & 32 Vict. c. 110), 8. 17). Compensation must be paid for the exclusiv 
use of any telegraph required for the purposes of the State ; as to this, se 
p. 382, post ; and title Constitutional Law, Vol. VII., p. 69, note {k). 
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Sect. 2. — Monopoly and Exclusive Rights of the Postmaster- 
General, 

723. The Postmaster-General (/i) was empowered in 1868 and 
1809 to purchase the telegraphic undertakings of any company, 
corporation, or persons for the time being engaged in transmitting, 
or by any instrument of incorporation authorised to transmit 
telegrams, for money or other consideration, on certain prescribed 
terms (i), 

724. The Postmaster-General has, by himself or his deputies, 
subject to certain exceptions (k), the exclusive privilege of trans- 
mitting telegrams and of performing all the incidental services of 
receiving, collecting, or delivering them within tlie territorial 
limits of the Telegraph Acts (Z), from which it results that, with the 
exceptions referred to, no one can lawfully conduct a telegraphic 
business otherwise than as his licensee, agent, or lessee (m). 

725. The classes of excepted telegrams are six in number (a), 
namely (1) Telegrams in respect of the transmission of which 
no chifrgo is made, transmitted by a telegraph maintained or used 
solely for private use, and relating to the business or private affairs 
of its owner (o ) ; {‘1) telegrams transmitted without charge by a 
telegraph maintained for the private use of a corporation, company, 
or person (p); in this case, the telegraph need not invariably be 
used for the purposes of, nor need the telegrams invariably relate to, 
the private affairs of the corporation, company, or person, provided 
that tho main object of the maintenatice of the telegraph is to 
facilitate the conduct of such affairs (q); (3) telegrams transmitted 


'/») As to tho status, office, official name, aud powers of tho Postmaster- 
Oeucrah SCO titles Constitutional liAW, Vol. VII., pp. lOo, lOO ; Post Oufiok, 
Vol. XXII., pp. 025 ct seq. ; see also Tole.L'niph Act, 1878 (II & 42 Viet. c. 76\ 
fl. 11 ; Interpretation Act, 1889 (o2 & .W Vied. c. (Jli), s. 12 (11). ^ 

{i) Telegraph Act, 1868 (31 & 32 Viet. c. llo), ss. 4 — 14 ; Telegraph Act, 
1869 (32 & 33 Viet. c. 73), ss. 7--11 ; Telegraph Act, 1870 (33 & 34 Viet. c. 88), 

^ sa. 4, 5, 0, 8 (all repealed). 'These poweis as regards telegraphs in tho 
popular sense of tho word have long been exhausted. Telephones have, as 
from 31st Deceinher, 1911, been transferred to tho Postmaster-General; see 
Telephone Transfer Act, 1911 (1 & 2 Geo. 5, c. 26); Telephone Transfer 
Amendment Act, 1911 (i & 2 Geo. o, c. o6) ; Postmaster-General v. National 
Telephone Co., Ltd., [1909] A. C. 269; National Telephone Co., TAd. v. J*ost- 
master-Oeneral, [1913J 2 K. B. 014, C. A. As to tho territorial limits within 
which tho powers of purchase may bo exercised, see p. 3o3, ante. As to the 
Postmaster-General’s authority to purchase, sell, or exchange lands for the 
requiroraonts of tho ])ostal and telegraphic services, see, generally, title Post 
Office, Vol. XXII., pp. 634 etseq. • 

(/t) See the text, infra. 

{V) As to the Telegraph Acts, see note (7«), p. 349, ante. 

(m) This monopoly, which, to a very limited extent, had boon conferred by 
the Telegraph Act, 1868 (31 & 32 Vict. c. 110), s. 9 (^), was granted in the 
general and absolute terms stated in the text by tho Telegraph Act, 1869 (32 & 
33 Vict. c. 73), s. 4. As to the territorial extent of the monopoly, see pp. 353, 
S54, ante. For the punishments provided” for the violation of the monopoly, 
fiee pp. 385, 386, post. 

I n) Telegraph Act, 1869 (32 & 33 Vict. c. 73), s. 6. 

0) Ibid, 

p) Ibid. 

q) The common element in tho two classes is tho absence of charge or 
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with the written licence or consent, either special or genei-al, of the 
Postmaster- General, under the hand of any officer of the Post. 
Office authorised by him for that purpose (a ) ; (4) telegrams trans- 
mitted by any company existing on the 22nd July, 1869, the 
undertaking of which has not been purchased by the Postmaster- 
General (h ) ; (5) telegrams the transmission of which is authorised 
by the Telegraph Act, 1868 (c), or by any agreement confirmed 
thereby or made in' pursuance thereof (d); (6) telegrams trans- 
mitted to or from any place outside the territorial limits of the 
Telegraph Acts (c). 


valuable consideration. In neither case must any profit be made out of the use 
of the telegraphs by others. The distinctions between the two classes, owing 
to the cuinbrous di’afting of the enactment, aro not easy to detect: see A.-O. 
V. Edison Telephone Co. of Londmi (1880), 0 Q. B. B. 244, 2o9 — 262 ; Postnuxater- 
General v. National Telephone Co., Ltd., [1909] A. 0. 269. Both these cases 
related to telephones, which (see p. 350, ante) aro a spocios of statutory “ tele- 
graph.” In A.-G. V. Edison Telephone. Co. of London, aujrra, it was thought that 
there was very little, if any, difference in substance between the two classes ; 
but in Postmaster -General v. National Teleplame Co., Ltd., supra, th^ follow- 
ing distinction was drawn: the first class contemplates both maintenance 
and user of the telegraph exclusively for the purpose of transmitting tele- 
grams relating solely to the affairs of the owner of the telegraph, such as 
communications between the head office of a bank and its branches, or 
between a merchant’s private residence and his office. The second class, on 
the other hand, is designed to cover the case of the maintenance of a tele- 
graph for the private use of its owner ; but it is not imperative that the tele- 
graph should be maintained or used solely for his private use, or that the telegram 
transmitted should relate to his business, and the casual and gratuitous use of the 
telegraph by third persons for business in which its owner has no concern is not 
prohibited, as, for instance, where the telegraph is maintained for the main pur- 
pose of communications between a railway company and coal merchants or other 
traders, the very case mentioned as an exception in the Telegraph Act, 1868 
(31 & 32 Viet. 0. 110), 8. 9 (8). Telegrams transmitted by such a telegraph may, 
on occasion, relate to the affairs of other persons, but not so freouently as to 
constitute it a practice, for, in that event, it could not be said that the tol^aph 
was maintained for private use. The two classes are designed to cover different 
sets of circumstances, though the ground covered by them may, in many 
cases, overlap. All the kinds of telephonic communication, however, set out 
in the schedule to the special case there stated, appeared to the House of 
Lords to fall outside both classes. These iucludod a system of fire-alarni 
signals between polico, householders, and local authorities, and telephonic 
communications between a doctor and chemist, between a brewery and a 
distillery company, between a theatre-ticket agency and theatres or hotels, 
between an estate agent and a bjiilder, between a bank and a firm of printers, 
between a steamship company and a tourist agency, and between a company 
and its solicitor. Jin none of these cases could it fairly be said that the tele- 
graph was either maintained and used exclusively for the private purposes of 
its owner, or maintained, os a general practice, for the private purposes of one 
only of the companies or persons between whom it was used as a medium of 
communication. 

|aj Tel^aph Act, 1869 (32 & 33 Viet. c. 73), s. 6. 

(c) 31 &’32 Viet. c. 1*10. 

(d) Tele^aph Act, 1869 (32 & 33 Viet. c. 73), s. 5. 

i«) Ibid., which refers to “telegrams transmitted to or from any place 
out of the united kingdom of Great Britain and Ireland,” but by the Telegraph 
Act, 1870 (33 & 34 Vict. c. 88), s. 3, tbo Isle of Man and the Channel Islands 
are to be deemed part of the United Kingdom for all the pulses of {inter alia) 
the Telegraph Act, 1869 (32 & 33 Vict. o. 731. As to the Telegraph Acts, see 
note {m), p. 349, ante ; as to their territorial limits, see p. 363, ante. 
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726. The Postmaster-General has the exclusive privilege of sbot. 2. 
applying to certain tribunals to dispense with the consents of Monopoly 
bodies and persons which, in other cases, constitute a condition andExcla- 
precedent to the construction or execution of certain telegraphic sive Rights 
works, and to substitute therefor, in the event of the application of the 
being granted, the consents of such tribunals (/). 


Sect. 3. — Special Exemptions of the Postmaster-General DispenBing 

. . with consenti, 

727. In addition to the above-mentioned exclusive rights and Exemptions 
powers, the Postmaster-General is entitled, either under the Telegraph from liability. 
Acts(^) or by virtue of his office, to certain exemptions from liabilities 
and duties to which others engaged in the transmission of telegrams 
are subject. Thus, where he comes into the possessioh of a tele- 
graphic line which has been constructed by his predecessor in 
title otherwise than in conformity with the Telegraph Acts in force 
for the time being, he is, in the first instance, exempt from the stAtutory 
liability, which would attach in any other case, to have his property and exemptions, 
undertaking treated as illegally held and exercised (h\ and remains 
80 exempt unless and until some road authority or landowner, who 
would have been entitled under the Acts to require the removal 
of the line, if it had been constructed in accordance therewith, 
gives notice to him to remove it (i). 

The Postmaster-General is unaffected by any of the provisions 
for the prevention of danger or obstruction to the public fr6m any 
of his posts or underground wires, tubes, or other apparatus or 
property which may be contained in bye-laws or regulations framed 
by urban authorities under the Public Health Acts Amendment Act, 

1890 (A:), and also by any of the like provisions in certain local 
Acts G). 

The Postmaster-General is also exempted under the Telegraph 
Acts (g) from all stamp duties in the case of any instrument executed 
by him (??i), and also from the necessity of finding sureties when 
.giving the bond required by the Lands Clauses Acts (n) in certain 
cases of compensation (o).‘ 


(/) As to the circumstances and modes in which the Postmaster-General is 
authorised to exercise these rights, see pp. 377 et seq.f post. 

i g) AbU) the Telegraph Acts, see note (m), p. 349, ante, 
h) See p. 392, post. 

i) Telegraph Act, 1892 (65 & 56 Viet. c. 59), s. 4 (1). 
k) Public Uealth Acts Amendment Act, 1890 (55 & 66 Viet. c. 59), ss. 13, 15 (1). 
1) For an instance, see Loudon Overhead Wires Act, 1891 J54 & 55 Viot. c. 
Ixxvii.), B. 21 ; see titles Electric Lighting and Power, Vol. XII., pp. 641, 
'642 ; Highways, Streets, and Bridges, Vol. XVI., p. 206 ; Metropolis, 
Vol. XX., pp. 406, 461. 

(m) Telegraph Act, 1869 (32 & 33 Viet. 0 . 73), s. 22, amending the Tele- 
grapn Act, 1868 (31 & 32 Vict. c. 110), s. 5 ; see also* Post Office Act, 1908 (8 
Edw. 7, 0 . 48), 8. 38 ; see titles Post Office, Vol. XXH,, p. 629; Revenue, 
Vol. XXIV., p. 722, note («). 

(n) As to the Lands Clauses Acts, see title Compulsory Purchase of Land 
AND Compensation, Vol. VI., p. 12. 

( 0 ) Telegraph Act, 1869 (32 & 33 Vict. 0 . 73), s. 10 (3). As to when these 
■sureties are required, see title Compulsory Purchase of Land and Com- 
ppSATiON, Vol. VI., p. 101 . As to the Postmaster-General’s ri^t to be indem- 
nified by a local authority for any loss incurred in supplying additional telegraph 
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728. Independently of the above immunities, which are the 
creation of the Telegraph Acts {y), tlie Tostmaster-General is ’ 
entitled to various exemptions by virtue of his office {q}. 

Sect. 4. — Delegation of Powers and Duties, 

729. On acquiring the urtdertaking of any telegraph company, 
the Postmaster-General may, with the consent of the Treasury, 
lease the whole or part of the undertaking, or of any property 
acquired for telegraphic purposes, to any company or person (r), 
whereas other telegraph undertakers are prohibited, with certain 
specified exceptions, from transferring, selling, or leasing their 
undertaking or works, or any part thereof, without the consent of 
the Board of Trade (if). 

730. The Postmaster-General may appoint deputies, officers, 
and agents to execute works, transact telegraphic business, make 
applications to the prescribed authorities or tribunals for necessary 
consents, serve notices, or grant licences, on his behalf (0* 

731. The Postmaster-General is omi)o\vered to grant written 
licences on such pecuniary and other terms as he may deem proper, 
either generally or in the individual case, to any company, person 
or body, to transmit telegrams (a). By the same or another licence, 

offices or tolo^raph facilities at tlio request of tho authorit}^, see title Post 
Office, Vol. XXII., p. 650. 

(p) As to the Telegraph Acts, see note (m), p. 349, ante. 

(q) Thus, estoppel cannot be sot up against him {Postmaster -General v. 
Green (1887), 51 J. P. 582, C. A. (where, a post office clerk having allowed 
the defendant to send a telegram, which was not a “ press telegram, at “press 
telegram” rates, the Postmaster-General recovered the difforonce, and tho 
defendants were not allowed to set up any estoppel against a public official 
discharging his statutory duty under the Telegraph Acts) ), Again, in his official 
capacity, he is not responsible to third persons for the wrongful acts or defaults 
of those who are executing his directions, since they, like himself, are officers 
of the Crown {JJainhriJije v. Postmaster-General, [1906] 1 K. li. 178, 0. A.); nor 
does he incur any liability in his individual capacity {Jones v. Memsell (1872), 

6 I. R. C. L. 155). Tho proper procedure in such cases is to present a petition 
of right to the Crown {St. James and Pall Mall Ekdrie Liijht Go. v. U. (1904), 

73 L. J. (k. b.) 518). Lastly, a debt due to him is a Crown debt, and there- 
fore preferential, and not subject to the ordinary bankruptcy rule of rateable 
distribution amongst creditors {He Niblock, [1907] 2 I. It. 569). As to tho 
position of the Postmaster-General generally, see titles Constitutional Law, 
Vol. VII., pp. 105, 106 ; Post Office, Vol. XaII., p. 628 ; Public Authoiiities 
AND Public Officebs, Vol. XXIII., pp. 299 et suq. 

(r) Telegraph Act, 1868 (31 & 32 Vict. c. 110), s. 14. As to the Postmaster- 
General’s powers to sell, lease, exchange, or surrender lands generally for tho 
postal and telegraphic services, see Post Office Act, 1908 (8 Edw. 7, c. 48), s. 47 : 
title Post Office, Vol. XXII., p. 6;m>, 

fa) Telegraiph Act, 1863 (26 & 27 Vict. c. 112), s. 43. 

(0 By the Telegraph Act, 1868 (31 & 32 Vict. c. 110), s. 9 (7), the railway com- 
panies therein referred to are to act, in receiving and transmitting telegrams by 
their telegraphs, as tho agents of the Postmaster-General. As to the Postmaster- 
General’s powers generally of appointing officers, deputies, and agents for 
postal, including telegraphic, purposes, see title Post Office, Vol. XXII., 
pp. 628 et seq. As to tho meaning of “ agents ” in the Telegraph Act, 1878 (41 
& 42 Vict. 0 . 76), 8. 2, see p. 352, ante; as to the granting of licences by an 
officer, see the text, infra. 

(a) The Telegraph Act, 1869 (32 & 33 Vict. c. 73), s. 6, impliedly authorisea 
the Postmaster-General, by himself or by an officer annointetf bv him for that 
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he may authorise the licensee, during the time and within the area 
specified therein, to exercise any other of the powers, also to be 
specified therein, which are conferred upon him by certain enact- 
ments of the Telegraph Acts (a). The licensee is not to exercise 
any such powers except in an urban district, or such area adjoining 
an urban sanitary district as is described in the licence, or without 
the consent in London of the London County Council, aUd in any 
urban sanitary district outside Londoli of the urban sanitary 
authority, and elsewhere of the county council (h ) ; the licensee 
is to be subject to any terms and conditions which the county 
council or urban sanitary authority may attach to such consent, 
and must comply with any regulations of such council or authority 
from time to time in force in relation to telegraphic lines (c). 
There are special and elaborate provisions as to licences for tele- 
phonic communication and for wireless telegraphy respectively (d). 

A licence to transmit telegrams, as distinct from a licence dele- 
gating any of the powers and duties above mentioned, merely 
operates to except the acts licensed from the Postmaster-General’s 


purpose, to grant written licences or consents, either special or general, to any 
person to transmit telegrams, inasmuch as telegrams so transmitted are thereby 
excepted from his monopoly. 

(а) Telegraph Act, 1892 (o5 & 56 Viet. c. 69), s. 6 (1). The powers which 
may be so delegated are those coufeired uj)on the Postmaster-General by any 
provision of the Telegraph Act, 186.'1 (26 & 27 Viet. c. 112), or of the Telegraph 
Act, 1878 (41 & 42 Vict. c, 76), or of the Telegraph Act, 1892 (55 & 56 Viet, 
c. 59), 8. 2, as to which last see p. '61H, 2>o4, In the Telegraph Act, 1892 (55 
& 66 Vict. c. 59), 8. 6 (1), the authority of a licensee in that behalf to enter 
into agreements with electric lighting companies is recognised. As to tho 
Telegraph Acts, see note {m), p. 649, ante. 

(б) As to urban districts and urban sanitary districts, see title Local 
Government, Vol. XIX,, pp. 262 et seq. ; as to the extent of “London,” as 
controlled by the London County Council, see title Metropolis, Vol. XX., 
pp. 393 ei seq. 

(c) Telegraph Act, 1892 (55 & 56 Vict. c. 59), s. 5 (2). The terms and regula- 
tions here reterre<l to are such as rognlato user, and not construction. Therefore, 
primd facie, it is for the Postinaster-OeneiHl to require tho premier authority to 
give its consent to tho laying or placing of the telegraphs, or to submit the ques- 
tion to the prescribed tribunal [FosimasUr-General v. Edinburgh Cwparation 
(1899), 10 Ry. & Can. Tr. Cas. 247). No licensee has such right, unless given him 
m the clearest and most explicit terms by his licence ; where it is not so given, 
and the licensee, notwithstanding, invokes the assistance of the statutory’’ 
tribunal in case of any difference, prohibition will lie {National Telephone Co., 
Ltd, v. Tunbridge Wells Corporation (1901), 17 T. L. R. 459, C. A. ; followed in 
National Telephone Co., Ltd. v. Huddersfield Ct>rporation (1901), 17 T. L. R. 400, 
0. A.). As a further illustration of the strictness with which these licences 
must be construed, see South Eastern Railway v. National Telephone Go., Ltd., 
[1908] 2 Ch. 50 (affirmed on other grounds, and without expressing any opinion 
on the construction of the clause in question, [1908] 2 Cn. 514, C. A.), where 
tho defendants had a telephone licence coiitaimug, amongst other restrictive 
clauses, a clause excepting from tho delegated powers all powers of construct- 
ing works in, under, upon, along, over, or across any railway, and it was held 
by Warrington, J., that they were not licensed to place a telegraph along a 
public road which crossed a railway, notwithstanding that, by a proviso to the 
Telegraph Act, 1863 (26 & 27 Vict. c. 112), s. 32, the placing of a telegraph along 
such a public road is authorised, the reason being that the statutory proviso was 
not repeated as a proviso to the clear and comprehensive prohibitory words of 
the clause in the licence. For a form of clause relating to theplacing of tele- 
graph wires, see Encyclopaedia of Forms and Precedents, Vol, lY., p. 228. 

(d) See pp. 372 et seq., post. 
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statutory monopoly, and to render lawful that which otherwise 
would be illegal ; the licensee is not a monopolist to the extent of 
the delegated privileges in place of the Postmaster-General, nor is 
he entitled to the rights or subject to the liabilities of such a mono- 
polist, and he may therefore give a preference to one customer 
over another (e), Iij the case, however, of a licence delegating any 
of the above-mentioned statutory powers, the position is different. 
The licensee is something more than a bare licensee, and stands in 
the place of the Postmaster-General as regards all rights appearing 
clearly and expressly from the terms of the licence and the enact- 
rnents authorising the delegation. Outside these precise limits the 
licence has no efficacy (/). 


Part III.— Construction and Maintenance 
of Telegraphs. 

Sect. 1. — Powers and Duties of Public Authorities, 
Sub-Sect. 1.— Streets and Fuhlic Roads. 

732. Companies authorised by special Act to construct and 

maintain telegraphs, and the Postmaster* General are, subject 
to certain conditions, empowered to execute the following works in 
streets and public roads (A), namely : — (1) to place and maintain 
any telegraph under, over, along, or across, or any post in or upon, 
any street or public road, and, when placed, alter or remove the 
same (i) ; (2) to alter the position, in any street or public road, of 
any pipe (not being a main) for the supply of water or gas {k ) ; 
and (8), for any of the purposes mentioned above, to open or break 
up any street or public road (/). ^ 

733. Notice must be given before breaking up the street or 
public road to the body having control thereof, specifying the time 
for the commencement of the .work(?«); and before placing any 
telegraph, the consent of such body must be obtained {n\ with this 


! e) Cochrane v. Exchange Telegraph Co., Ltd. (1896), 65 L. J. (CH.) 334, 339, 340. 
/) See the cases cited in note {c), p. 359, a7it€, 
v) See p. 352, mte. 

h) For the statutory meaning of “street” and “public road,” see p. 351, 
ante. 

(0 Telegraph Act, 1863 (26 & 27 Viet, c. 112), s. 6 (1), (2). 

(k) lUd., s. 6 (3) ; see titles Gas, Vol. XV., p. 358 ; Watee Supply. 

(0 Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 6 (3). 

(m) I hid., B. 17. Ten days’ notice is required where the telegraph is to be 
underground, and five where it is to be above ground [ibid.). For the statutory 
definition of “ body,” see note (A), p. 352, mde. 

fn) Telegraph Act, 1863 (26 & 27 Viet, c, 112), ss. 9 (underground works), 
12 (above-ground works). A body not liable to repair a street or public road 
is not a body having the control of it {RosPmaster^ General v. Hendon Urban 
District Council (1913), 82 L. J. (k. B.) 1081. 
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qualification, that in the case of the Postmaster-General the with- 
holding of such consent is not final, but creates a difference, which 
thereupon becomes the subject of statutory adjustment (o); and 
before placing any telegraph underground, notice must be given to 
such body of the intended depth, course, and position thereof, which 
matters must either be agreed or form the subject of a counter- 
notice, any difference as to which is to be settled in the prescribed 
manner (p). 

734. Upon breaking up any street or public road, (1) the work 
must be completed as soon as possible and the street or road 
reinstated, and in the meantime fenced, watched, and lighted (q) ; 
(2) payments must be made to the body having control for any 
increased expense for six months of repairing the street or road 
occasioned by the breaking up(r); (3) the body is entitled to 
do the work of opening the street or road instead of the company 
or the Postmaster-General, and, if it elects so to do, may recover 
the expenses from it or him («) ; and (4) not more than a certain 
pres(y.-ibed extent of the roadway may be opened up at one time (t), 

735. Upon placing the telegraph, (1) all underground tubes 
and pipes are to have distinguishing marks {a ) ; (2) all above- 
ground telegraphs are to be placed at such a height as not to 
interfere with passage for any purpose in the street or public 
road (b) ; (8) any telegraph which is abandoned or falls into decay 
may be removed by the body having control of the street or road(c); 
(4) whenever any such body has occasion to alter the level of 
such street or road, the company or the Postmaster-General, as the 
case may be, must on one month’s notice remoye and replace any 
of their works as required by such notice, subject, however, to 
adjustment in the prescribed manner of any difference which 
may arise on the question (d) ; (5) 'any post in or upon a street or 
public road which such body may consider dangerous or incon- 
venient must be removed or placed in a different position on a 
fourteen day^’ notice, subject 40 a seven days’ counter-notice if 
the Postmaster-General or the company object, whereupon a 
difference arises, to be adjusted as prescribed («) ; and (6) any 


(o) As to tho mode in, and tribunal by, which such difference is to be settled, 
see pp. 378 et seq.^ post, >- 

(p) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 10 ; as to the determination 
of the difference, see pp. 378 et seq.,post, 

(fj) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 18. Pen^ties are provided 
for the breach of this and of the next condition, as to which see p. 386, post. 

(r) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 18. 

(sj Jhid.y 8. 19. * 

(f) Ihid.y 8. 20. Not more than one-third in width, and if the remaining 
two-thirds does not admit of two carriages passing, ndt more than fifty yards in 
length, of the road may be opened up at one time iibid,), 

(a) Ibid., 8. 11. 

(b) Ibid,, 8. 13, 

(c) Ibid., 8. 14. 

(a) Ibid,, 8. 15. If any difference arises, it is to be settled in the 
prescribed manner ; see pp. 378 et seq., post. 

(c) Telegraph Act, 1863 (20 & 27 Viet. c. 112), s. 16. As to the settlement 
•of differences, see pp. 378 et seq., post. 
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such company, but not the Postmaster-General, must conform to 
any regulation^ and bye-laws subsequently made by certain urban 
authorities for the safety and convenience of traffic (/). 

In the execution of a telegraphic work, as little damage must 
be done as may be, and compensation therefor must be paid to all 
bodies and persons interested (^f). 

Sub-Sect. 2 . — The Seashore . 

736. The Postmaster-General, or any company authorised by 
special Act to construct and maintain telegraphs, may place and 
maintain telegraphs and posts under, in, over, along, or across 
any estuary or branch of the sea or the shore or bed of any tidal 
water, and, when placed, may alter and remove them {li\ and, for 
the purposes of construction, maintenance, or repair, may use, on 
board ship or elsewhere, any light or signal allowed by any 
Board of Trade regulations ( i ). 

737. The consent of all bodies and persons interested jaust 
first be obtained, such consent, in the case of the Crown, to be 
given in writing by the Commissioners of Woods, or one of 
them (/<v). If such consent is withheld a difference arises, which 
is the subject of statutory adjustment (1). 

738. Before constructing or placing any work or buoy or sea- 
mark connected therewith, a plan is to be submitted to the Board 
of Trade for its approval (m). The work must be done in accordance 
with the approved plans, otherwise it may be removed by the 
Board of Trade (n). Any such work, buoy, or sea-mark which 
falls into decay may also be so removed (o), and is subject to survey 
and examination from time to time by the Board of Trade at the 
expense of the company or Postmaster-General (p), such expenses 
being recoverable, with costs, as a penalty (q). 


(/) As to these regulations, see p. 357, aide. 

{g) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 7. As to how the 
compensation is assesseii, see pp. 381 et srg,, post. 

(h) Telegraph A«t, 1863 (26 & 27 Viet. c. 112), s. 6 (4). 

(i) Ibhi.y 8. 37.^ As to the seashore generally, see title Waters ant> 
Watercourses. 

{k) Telegraph Act, 1863 (26 & 27 Viet. c. 112) s. 35. “Commissioners of 
Woods” is the short title wnich by the Crown Lands Act, 1885 (48 & 49 Viet, 
c. 79), 8. 2, is given to the body deaciibed in the Telegi aph Act, 1863 (26 & 27 
Viet. 0 . 112), 8. 3.^ by the longer name of “ Commissioners of Woods, Forests, 
and Land Itevenues see, generally, title Constitutional Law, Vol. VII., 
pp. 122 et seg. 

il) I8ee pp, 378 et seq.^ post. 

{m) Telegraph Act, 1863 (26 & 27 Viet. o. 112), s. 36, applied to the Isle of 
Man by the Telegraph (Isle of Man) Act, 1889 (62 & 53 Viet. c. 34), a. 1. 

(n) Ibid. 

(o) Telegraph Act, 1863 (26 & 27 Viet. c. 112), a. 38, applied to the Isle of 
Man by the Telegraph (Isle of Man) Act, 1889 (52 & 63 Viet. o. 34), 8. 1, 

(p) Telegraph Act, 1863 (26 & 27 Viet. c. 112), 8. 39, applied to the Isle of 
Man by the Telegraph (Isle of Man) Act, 1889 (62 & 63 Viet. c. 34), a. 1. 

(q) Telegr^h Act, 1863 (26 & 27 Viet. c. 112), s. 40, applied to the Isle of 
Man by the Telegraph (Isle of Man) Act, 1889 (62 & 63 Viet. o. 34), s. 1. As. 
to the recovery of these expenses as a penalty, see p. 386, post. 
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Sect. 2. — Rights and Interests of Private .O^wners, Sect. 2. 

Bights and 

Sub-Sect. l.—Land or Buildings. Interests 

739. Any company authorised by special Act to construct and Private 

maintain telegraphs, and the Postmaster-General, may place and w^s. 
maintain telegraphs and posts under, in, upon, over, along, or User of 
across any private land or building (r). perty^ 

740. The consent of the owner, lessee, or occupier must be Oonsants. 
obtained before any work is placed in, upon, over, along, or across 

any such land or building, or by the side thereof, in such a 
position as to interfere with the landowner’s access thereto ; 
where, however, a work has been placed over, along, or across 
any building, or across any land, near a street or public road, 
and the consent of the body having control of such street or 
road has been obtained to the placing thereof over, across, or 
along the street or road, the consent of the landowner is not 
nec^sary, unless the land or building is Crown property, or the 
land is laid out as building ground, or as a garden or pleasure 
ground, or is dedicated to tlie recreation of the public, or unless 
the public road passes through or by the side of, or crosses or 
abuts on, any park or pleasure grounds or ornamental water, 
or private drive through the same, or to any mansion («). No 
above-ground telegraph or post may be placed within ten yards 
of a dwelling-house, nor any above-ground telegraph across any 
avenue or approach to a dwelling-house, without the consent 
of the occupier, or, if none, the lessee, or, if neither, the owner (t). 

In cases where the consent of the body having control has been 
obtained, notice must be given to the landowner, or to the 
frontagers, as the case may be, in the prescribed manner, of the fact 
of such consent having been obtained, and of the proposed course 
of the telegraph, subject, in the case of frontagers, to a statutory 
settlement of any difference that may arise (a). 


(r) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 6 (4).. For the 'definition 
of “ land,” see p. 351, ante. 

(a) Telegraph Act, 1863 (26 & 27 Viet. c. 112), ss. 12, 21. Ibid., s. 21, 
must be read with the Telegraph Act, 1892 (55 & 56 Viot. c. 69), s. 3, and tho 
Telegraph (Construction) Act, 1908 (8 Edw. 7, c. 33), s. 2, by which its applica- 
tion 18 extended. The consent of the Crown, in tho case of Crown property, is 
given by the Commissioners of Works, or any one of them (xelegrapn Act, 186.3 
(26 & 27 Viet. c. 112), s. 21). For tho statutory meaning of ” work,” see p. 350, 
ante. For form of application for consentn see Encyclopse^a of Forms and 
Precedents, Vol. XV., p. 339 ; and for form of consent, see ibid., p. 340. 

(t) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 22 (1). 

(a) III urban districts the notice must be served on the landowner, or each 
landowner, affected. In rural districts it is sufficient to publish the require 
notice by fixing it in conspicuous |)laces, not more than one mile apart, by the 
side of the street, and leaving copies at every dwelling-house within "fty 
and advertising in the local newspapers ; see Telegraph Act, 1 863 (26 & 27 
Viet. 0. 112), ss. 21 (1), 23, as amended and applied by the Telegraph 
(Construction) Act, 1908 (8 Edw. 7, o. 33), s. 2. As to the mode of adjusting 
tho statutory difference in the case of a frontager, see note (w), p. 383, post. 
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No telegraph can be placed less than six feet over a dwelling- 
house if the owner, lessee, or occupier objects (b). 

Where any landowner or other person (c) is liable for the repair of 
any street or public road dedicated to the public, his consent, as 
well as that of the road authority, must be obtained to the placing 
of any work in, upon, over, along, or across such street or road (d). 
The provision in question contemplates the existence of two 
separate and distinct persons, the one being the road authority and 
the other the landowner or person liable to repair, not the case of 
a road authority which happens to be also the landowner; a road 
authority, therefore, in which these two characters are united, and 
which has no absolute or unappealable veto as a road authority, 
cannot assert that right in its other character as a landowner (e). 

In all the above cases the withholding of any consent by any 
landowner as above mentioned creates, as between the Postmaster- 
General (/) and the landowner, a statutory difference, to be 
adjusted as prescribed (^). 

741 . The exercise of the statutory powers of interfering pth 
private lands or buildings is subject to the payment of full compen- 
sation to every landowner whose land is injuriously affected, to be 
settled as prescribed {h). 

If any landowner at any time after the placing of the tele- 
graph desires to extend, vertically or laterally, any building owned 
or occupied by him over which such telegraph has been placed, or 
if any such landowner, or the lord of the manor, or other person 
interested in any land or building, in, upon, over, along, or across 
which, or any street or public road adjoining which, any telegraphic 
work has been placed, desires subsequently to build on or inclose 
such land, or to alter or improve, or apply to other uses, such land 
or building, and the continuance of the telegraphic work will inter- 
fere with the accomplishment of his desires, he may give notice of 
his intention, requiring, within fourteen days, the necessary raising 
or alteration in position of the telegraphic work, so as to obviate 
such interference ; the company or the Postmaster-General, as the 
case may be, must then execute the required alterations within the 
fourteen days, unless the existence of the alleged intention is 
challenged, in which case a statutory means of deciding the question 
is provided ; if the decision of the prescribed tribunal is in favour 
of the landowner, the alterations must be executed within fourteen 


t Telegraph Aq^, 1863 (26 & 27 Viet. c. 112), b. 21 (2). 

This perhaps includes a company under statutory liability to keep a part 
0 roadway in repair {Bristol Tramways and Carriage Co, v. National Tele- 
phone Co.f [1899] 2 Ch. 282 (where North, J., seemed to think this view a 
possible one, though it was not necessary to decide the point) ). 

(dl Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 13. As to the liability for 
, repair of roads, see title Highways, Streets, and Bridges, Vol. XVI., 
pp. 82 et teq. 

(e) PostmaeUr-Oeneral v. Edinburgh Corporation (1899), 10 By. & Can. Tr. Oas. 
247. 

(/) This does not apply in the case of a company ; see p. 378, post 
(a) See pp. 378 et sej., post 

(A) Telemph Act, 1863 (26 & 27 Viet, c. 112), s. 21 (4). As to the mode of 
assessing the compensation, see pp. 381 et seq., post 
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days of the date of the certificate whereby such decision is 
given (i). 

Where an occupier has consented to the placing of an above- 
ground telegraph or post within ten yards of his dwelling-house, on 
his occupation coming to an end the lessee or owner in possession 
has the right to require the removal thereof, subject to statutory 
adjustment in case of difference (j). 

742. If the Postmaster-General desires to construct or is con- 
structing a telegraphic line along ’* a street or public road, the 
owner, lessee, or occupier of any hedge or bank forming the 
boundary of such street or road, or of any uninclosed land on the 
side and within twenty feet thereof, not being common land, or 
land dedicated to the recreation of the public, may be required to 
give his consent to the construction of the line, and if he fails to do 
so within a month, a difference is to be deemed to have arisen, 
which is the subject of statutory adjustment (/i:). Where a tree 
overhangs any street or road, and interferes with the maintenance 
or construction of any telegraphic line, the Postmaster-General may 
reqflire the tree to be lopped, and if the owner or occupier of the 
land on whjph the tree is growing fails to comply within a month 
the Postmaster-General may cause the tree to be lopped, subject 
to compensation (/). 

Sub-Sect. 2. — Commercial Undertakings, 

743. The execution of telegraphic works may obviously affect 
the interests of those engaged in commercial undertakings for other 
than telegraphic purposes. Detailed provision is made in the Tele- 
graph Acts (m), or in the Acts regulating such other undertakings, 
or in both, for the safeguarding of these interests, where they 
conflict with those of the Postmaster-General, or with those of 
any company authorised to construct and maintain telegraphs, 

(i) Telegraph Act, 18G3 (2G & 27 Viet c. 112), m, 21 f3), 30. The certificate 
referred to is a certificate ot a justice of the peace that he is satisfied of the 
landownoPs intention {ibid., g. 21 (3) ). 

(/) Ibid., 8. 22 (2), (3), (4), (5). As to the mode of determining the “differ- 
ence,” see pp. 378 et aeq., post. There are also provisions of a transitory nature, 
the object of which must long since have been exhausted, for the satisfactioTi 
of any objection by a private landowner to the continuance of telegraphic works 
constructed under, in, upon, over, along, or across any street or public road 
before the commencement of the Telegraph Acts (Telegraph Act, 1863 (26 27 

Viet. c. 112), 8. 31). As to the Telegraph Acts, see note (m), p. 349, ante. 

(k) Telegraph (Construction) Act, 19p8 (8 Edw. 7, c. 33), s. 1. As to the 
statutory meaning of “hedge,” “ bank,” “telegraphic line,# “street,” “public 
road,” and “land,” see pp. 360, 351, ante; as to statutory adjustment, see 
pp. 378 ef seq., post 

{1) Telegraph (Construction) Act, 1908 (8 Edw. 7, c. 33), s. 5 (1), (3). The 
owner or the occupier may, under ibid., s. 5 (2), object by counter- notice, 
whereupon a difference arises, to bo settled ns prescribed, as to which see 
pp. 378 et seq., post. The Postmaster-General may execute the lopping himseli 

within the month no counter-notice is given, or if the authority having 
jurisdiction over the difference makes an oraer in that behalf (Telegraph (Con- 
struction) Act, 1908 (8 Edw. 7, c. 33), s. 5 (3) ). He must instruct his oflBcers to 
do the work in a husoandlike manner, and so as not to injure the growth of the 
tree {ibid., s. 5 (4) ). As to the payment of compensation, see pp. 381 et seq., post, 

(m) As to the Telegraph Acts, see note (m), p. 349, ante. 
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Sect. 2. in the case of undertakings relating to the following :—rail- 
Rightsand ways (?i), canals (o), gas and water (j)), electric lighting (g^), and 
Interests tramways (?•)• 

of Private 

Owners. (n) Any company authorised by apocial Act to construct and maintain tele- 
graphs, to which the Po-^tmastor- General was afterwards added (see pp. 3«^2, 356, 
ante), may place and maintain a telegraph and posts under, in, upon, over, along, 
or across any railway or canal, and, when placed, may alter and remove the 
same (Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. G (4) ), but the consent of 
the owners or lessees of the railway or canal must first be obtained s. 32). 
Should it be withhold, however, a statutory difference will arise between 
the parties where the Postmaster-General, not where a company, is concerned, 
r which must be settled in the prescribed manner; see pp. 378 et sfq., poet. 
This consent is not required where the telegraph or post is merely to be placed 
under, in, upon, along, over, or across any street or public road which crosses, 
or is crossed by, a railway or canal, if no damage is done thereto, and its user, 
alleration, or improvement is not interfered with (Telegraph Act, 1863 (26 & 27 
Viet. c. 112), s. 32). By the Telegraph (Construction) Act, 1911 (1 & 2 
Geo. 5, c. 39), ss. 1, 2, the Postmaster-General is invested with certain additional 
powers, subject to conditions specified in these provisions, of entering upon a 
railway or canal for the purpo.se of maintaining and altering any telegraphic 
line which he ha.s already constructed along a street or public road, or over or 
under any land, including buildiiig.s, or for the purpo.se of placing anyiele- 
graphic line which ho desires so to construct, either overhead or underground, 
•md maintaining and altering tho same, and executing the ne^ssary works, 
except as regards any portion of a telegi*aphic lino placed or intended to be 
placed along tho course of a railway or caual for a greater distance than a 
(junrter of a mile. When the Postmaster -General has acqnii'ed a telegrajihic 
undertaking, and handed it over to a railway company to work as liis agents, 
he and such railway company have recii»rocul rights against each other to 
affix wires to existing posts at divided cost, and the railway company may, if 
necessary for tlie purpose.s of the railway traffic, from time to time require the 
Postmaster -General to shift his poles and wires at his expense, or, where the 
poles carry the wires of both, at an apportioned expense (Telegraph Act, 
1868 (31 & 32 Viet. c. 110), s. 9 (4), (5)). 

(e) In tho case of canals it is provided by tbo Telcgrajih Act, 1863 (26 & 27 
Viet. c. 1 12), s. 33, that if, iqxm the placing of tlio tidcgraph or jiost, any person 
having power to do so constriiots any dock, basin, or other work upon any 
land adjoining or near to the telegrapliic work, and is jireventcd thereby from 
having communication between tho dock etc. and the canal for tho convenient 
passage of vessels, or if tho basin of tho dock is interfered with, then, at the 
request of such person, and on his giving reasonable facilities for taking the 
telegraph round the dock through land belonging to him, the telegraph must bo 
so moved and so placed accordingly, subject to the adjustment in tho prescribed 
manner of any “ difference ” that may arise on this question, as to which eeo 
pp. 378 et eeq., jmt. As to tho further }>owers conferred on the Postmaster- 
General in relation to canals by the Telegraph (Constniction) Act, 1911 (1 & 2 
Geo. 5, c. 39), see note («), swpra. For tho statutory definition of “ railway,” 
“canal,” “telegraph,” “jxist,” “telegraph line,” “ street,” “public road,” and 
“ land,” see pp. 349 et eeq., ante. 

( p) Any such company ns is above mentioned (see note (a), supra), or the 
Postmaster-Gener*!, may, in placing a telegraph under any street or public road, 
alter the psition therein -of any pipe (iiot being a main) for the supply of gas or 
water, doing as little damage as need be, and giving tho owner of such pipe 
notice of the intended operation, and executing it to his reasonable satisfaction 
and under his superintendence, the cost of which must be paid (Telegraph Act, 
1863 (26 & 27 Viet. c. 112), s. 6 (3) ). By ibid., s. 8, as amended by the Telegi-aph 
Act, 1878 (41 & 42 Viet. c. 76), s. 7, corresponding rights, with similar restric- 
tions, are given to gas and water undertakers as against telegi’aph undertakers. 
See, generally, titles Gas, Vol. XV., p. 368 ; Watek Supply. 

(q) There is only one enactment in the Telegraph Acts (see note (w), p. 349, 
ante) relating specifically to electric light undertakings, namely, the Telegraph 

(r) For note (r), see p. 367, poet. 
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744. Apart from, and without prejudice to, the above specific sect. 2. 
enactments, there are provisions in the Telegraph Acts («) of a more Rights and 
general and comprehensive scope, relating to the reciprocal rights Interests 
and liabilities of telegraphic and non-telegraphic undertakings and of Private 
businesses. Besides the condition that, in the exercise of their Owners, 
statutory powers, both the Postmaster-General and any company conditions of 
authorised by special Act to construct and maintain telegraphs interference, 
must pay compensation to all bodies and persons interested for 
all damage sustained by them by reason of the exercise of 
such power (f), it is expressly provided that, in the case of 
certain authorised classes of non-telegraphic undertakings (u), the 

Act, 1892 (55 & 56 Viet. c. 59), s. 6, whereby it is provided that any company 
or person authorised to lay an “ electric lino ” ina}% with the approval of the 
Board of Trade and the consent of the local authority of the diatrict, make an 
a«Teomeut with the Postmaster-General, or his licensee, that the latter shall be 
at liberty to place his telegraphs in the trenches, tubes, pijies, or apparatus used 
for the purrioses of the “ electric line,” and all enactments relatin'? to the laying 
of electric lines are, so far as applicable, to extend to anything done under this 
provision. In the Electric Lighting Acts (see title EnKCTuic Liohtino and 
Power, Vol. XII., p. 542), however, thcie are elaborate provisions for the 
protection of the Po-tmastor-Generarfi telegraphic works (no other telegraphic 
undertakings arc protected or referred to); see Electric Idghting Act, 1882 
(45 & 46 Viet. c. 56), ss. 26, 32, 35 (definitions of “electric line,” “telegram,” 

“ street,” “ laud ” etc.) ; Electric Lighting Act, 1888 (51 & 52 Viet. c. 12), s. 4 ; 

Electric Lighting (Clauses) Act, 1899 (62 & 63 Viet. c. 19), Sched., clauses L 14, 

62,79; and see, gcnerall)', title Ei.ectuio Lighting and P()wi:u, Vol. ^ XII., 
p. 572. There is no protection, it is to he observed, in any of the Electric 
Lighting Acts for any licensee of the Postmostcr-Gencr.il ; consequently a 
telegraph company, though holding such a licence, would not be protected, or 
not specially protected, from the statutory operations of an electric lighting 
company; compare National Telephone Co. v. Jlah'V, [1893] 2 Oh. 186, where a 
similarly licensed company was held to be devoid of sjieidal protection against 
•he statutory operations of a tramway company under a provisional order which 
onlv mentioned the Postmaster-General. 

(r) There is nothing in the Telegraph Acts (see note (m), p. 349, aafe)^relatmg 
to street tramways, though the Telegraph Act, 1878 (41 & 42 Viet. c. <6), s. 6, 
mentions “ tramways other than street tramways ” as the subject of protection. 

But tho ^Tramways Act, 1870 (33 & 34 Viet. c. 78), s.s. 30, 32, 33, contain detailed 
provisions for tho regulation c^f the reciprocal rights and duties of telegraph and 
tramway undertakers, in interfering with one another’s works. Ihe Act itself 
does not limit its protective enactments to the Postmaster- General alone, but tho 
common form of provisional order framed thereunder does so ; and under any 
such order only the Postmaster-General, but not any licensee, much less^ any 
telegraphic company, can take the benefit of such enactments [National I de- 
phone Vo. V. Baker, mpra). The conditions subject to which any tclegraplnc 
wires or apparatus are authorised to bo laid down by the Tramways Act, 1870 
(33 & 34 Viet. 0. 78), s. 32, are all in the nature of conditions subsequent, 
relating to tho mainteiiaiico and working of the telegraph, not conditions 
precedent to the placing thereof; thus, it was held in Bridol Iranuvaiis and 
Carriage Co, v. National Telephone Co., [1899] 2 Ch. 28-, that it was no 
necessary for the telephone company to obtain tlie consent of the tramway 
company before laying down its telephone wires. Generally it may be added 
that, in the case of any tramway undertaking authorised by provisional order 
under the Tramways Act, 1870 (33 & 34 Viet. c. 78 J, or by special Act incor- 
porating and varying its provisions, the language of the special, as well as the 
general, legislation must be closely observed; see, for Re Rhondda 

Urban DUtrict Council and Taff Vale Rail. Co. (1907), 97 L. T. 892, C. A.; see 
abo title Tramways and Light Railways, pp. 801, 802, post. 

(a) As to the Telegraph Acts, see note (w), p. 349, ante. 

(<) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 7. 

\u) The undertakings referred to are those relating to any railway, canal, 
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Sect. 2. Postmaster- General, but no other person or company, may place and 
BlfhtB and maintain telegraphic lines (r) in, under, upon, along, over, or across 
interests any such undertaking, and from time to time alter the same and 
enter upon the lands of the undertakers for those purposes, and for 
purposes of examination and repair and the execution of all other 
necessary works, subject to the following conditions and restrictions, 
namely (1) there is to be no obstacle to the undertakers’ traffic 
or business ; (2) not less than one month’s notice must be given by 
the Postmaster- General of the proposed course and position of 
the telegraphic line, and if the undertakers notify their objection 
, within that time a difference arises, to be settled in the prescribed 
manner ; (3) all damage is to be made good, and the undertakers 
are to be indemnified against the consequences of any stoppage and 
delay in the conduct of their undertaking ; and (4) any additional 
expense to which the undertakers may be put for repairs or 
maintenance must be made good (a). 

Righte of 745 . Corresponding rights of interference with the telegraphic 
alteration. of the Postmaster-General are given to any non-telegraphic 

undertakers for the necessary purposes of their undertaking of what- 
ever kind, without restriction to the classes of undertaking with which 
alone the Postmaster-General is authorised to interfere, if the 
undertaking is authorised by any Act of Parliament passed after the 
let January, 1878 (i>), subject to the following conditions, namely: 
(1) the undertakers must give not less than seven nor more than 
fourteen days’ notice of the time and place at which the work is to 
be commenced, and the nature of the alterations which they require 
the Postmaster-General to execute ; (2) within seven days of the 
receipt of such notice the Postmaster-General may serve a counter- 
notice, stating his intention to do the work himself, or requiring 
the undertakers to do it to his satisfaction and under his super- 
vision ; (8) in case of a counter-notice to the former effect, the 
Postmaster- General may do the work, by himself or his agents, 
and charge the expenses and all loss or damage to the undertakers ; 
(4) in case of a counter-notice to the latter effect, the undertakers 


tramway, other than street tramway, railway or river embankment, subway, 
or aqueduct over or across a river, dock, harbour, or pier (Telegraph Act, 1878 
(41 & 42 Viet. c. 76), s. 6). All such undertakings of the above character as 
should thereafter be authorised by special Act, and also the existing railway 
undertakings specifically mentioned in the schedule to the Telegraph Act, 1878 
(41 & 42 Viet. c. 76), are the subject of the section, which, however, is not to 
apply to the railways of the companies named in the Telegraph Act, 1868 (31 & 
32 Viet. c. 110), s. 9, or in the schedule thereto, so long as such companies are 
able and willing {o construct and maintain telegraphic lines on the terms of 
that Act or any agreement thereunder ; see note (n), p. 366, ante. 

fv) Por the meaning of telegraphic line”, see p. 360, ante. 

(a) Telegraph Act, 1878 (41 & 42 Viet. c. 7^, s. 6. As to railways and canals 
in particular, the exercise of the Postmaster- General’s powers of entering and 
executing works thereon 'is subject to the conditions specified in the Tele- 
graph (Construction) Act, 1911 (1 & 2 Geo. 6, c. 39), s. 1 (2), which, though not 
materially, differ from the conditions specified in the Telegraph Act, 1878 
(41 & 42 Viet. c. 76). As to the statutory mode of settling differences, see 
pp. 378 et eeq.f poet. For the statutory meaning of “undertaking,” “under- 
takers,” “ alter ” etc., see Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 2; see 
note (d), p. 353, ante. 

{h) Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 6. 
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must do the work at their own expense, and to the reasonable 
satisfaction, and under the supervision, of the Postmasfcer-General, 
or his agents, and to pay the expenses of such supervision and the 
amount of all loss and damage; and (6) if no counter-notice is 
given, or if the Postmaster-General fails to do any work which he 
has thereby expressed his intention of doing, the undertakers may 
do it, but at their own expense, and to the reasonable satisfaction 
of him, or of his agents (c). 


Part IV. — The Conduct of Telegraphic 
Business. 

Sect. 1. — Statutory Duties to the Public Using the Telegraphs, 

746. Apart from their common law rights and liabilities, as 
agenis, contractors and otherwise (d), those who are engaged in 
the business of transmitting telegrams are subject to the special 
duties and liabilities imposed by the statutes facilitating and 
regulating the conduct of such business. 

747. These statutory duties and liabilities are, in substance, as 
follows every telegraph is to be open for the messages of all 
persons alike, without favour or preference to any individual or 
class, either as regards charges, expedition, or otherwise (c), except 
so far as such preference is authorised by any statutory lease or 
agreement (/), or is given to the Crown or Government, pursuant 
to the requirements of the Acts(r/), or to newspaper proprietors 
under special arrangements as to press telegrams (/t). There must 
be no omission to transmit or deliver, or delay in the transmission 
or delivery of, any telegram (i). The purport or contents of any 
telegram or message entrusted to the Postmaster-General for 
transmission, must not,’ nor must any part of such contents, be 
divulged or intercepted (fc), except when a court of justice by its 


(r) Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 7. Violation of those pro- 
visions is the subject of penalties; see p. 385, post. As regards railways and 
canals in particular, it is provided by the Telegraph (Construction) Act, 1911 
(1 & 2 Goo. 6, c. 39), 8. 1 (2) (f), that the Postmaster-General, on being required 
to do so by the railway or canal company, must remove or alter any tele- 
graphic line constructed or maintained by him under the authority of that Act 
which interferes with any existing or proposed works of th^ railway or canal 
company, unless within twenty-one Jays he signifies his objection to the 
removal or alteration, in which case a “difference” arises, to be determined 
in the prescribed manner; see pp. 378 et seq., jmt, 

(d) ^e pp. 392 et seq.^ post. 

(e) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 41 ; as to telephone 
licences, compare the Telegraph Act, 1899 (62 & 63 Viet. c. 38), s. 3 (1). 

i f) See the proviso to the Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 41. 

g) See p. 354, anU, 

h) Telegraph Act, 1868 (31 «fe 32 Viet. c. 110), s. 16. 

i) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 46. 

h) Ibid., as amended and extended by the Telegraph Act, 1868 (31 & 32 
Viet. c. 110), 8. 20. 

H.L.— xxvn. 
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subpoena or order requires the production of a telegram, or batch 
of telegrams, in which case the disclosure must be made, and the 
documents produced (Z). The conduct of telegraphic business 
by any telegraphic company renders such company liable for all 
accidents and damages arising therefrom by reason of the wrongful 
acts or defaults of its servants or agents (m) ; the Postmaster- 
General, however, in his official capacity, cannot be made responsible 
for the act or omission of any of the servants of the Post Office, 
for they, like himself, are officers of the Crown (n ) ; but a petition 
of right may be presented to the Crown, when justice will be done 
to the suppliant (o). 

The conduct of telegraphic business is subject to all regulations, 
as to the conditions on and purposes for which the use of the 
telegraph may be permitted, which the Postmaster-General may 
think fit to make(2J)* 

Sect. 2. — Statutory Charges jor the Use of the Telegraphs, 

748 . The Postmaster-General may fix the charges to be paid 
for the transmission of telegrams Such charges for^ the 
transmission of written telegrams throughout the United Kingdom 
are to be made uniformly and without regard to distance, and are 
not to exceed the prescribed sums, which are regulated in accordance 
with the number of words used(r). The charge for each such 
written telegram covers the cost of delivery within the limits fixed 
by the Postmaster-General; and where the addressee does not 
reside within the limits of free delivery, and does not direct 
delivery by post (in which case free delivery must be made by the 
next post), the Postmaster-General may make an extra charge for 
delivery by special messenger, which must be prepaid ; otherwise 
delivery by this means is not required to be made(s). As to 


{1) Telegraph Act, 1869 (32 & 33 Viet. c. 73), a. 23, which expressly provides 
that there shall be no distinction, in this respect, between the Postmaster- 
General and any other person. This provision applies to election oases 
(Coventry Election Petition^ inre’a (7cwc(1869), 20 L. T. 421; Tomline v. Tyler 
{Sir H.) (1880), 44 L. T. 187, 188); compare He Smith, a Bankrupt (1881), 
7 L. E. Ir. 286 (bankruptcy), where the subpoena was in very wide terms, 
namely, to produce aU telegrams sent by the bankrupt to his wife or any other 
person. As to auftpeena duces tecum, see, generally, title Evidence, Yol. XUI., 
pp. 680 et seq. 

(m) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 42, where the expression 
used is ** act or default **; but the word ** act,” it is submitted, means “ wrong- 
ful act ” ; see Brocklehurst v. Manchester, Bury, liochdale and Oldham Steam 
Tramways Co. (>886), 17 Q. B. D. 118, decided with reference to the same 
words in an almost exactly similar section of another statute. 

(n) Bainbridge v. Postmaeter-Oeneral, [1906] 1 K. B. 178, 0. A. ; see titles 
Constitutional Law, Vol. VI., p. 416 ; Post Office, Vol. XXII., p. 629 ; 
Public Authorities and Public Officers, Vol. XXIII., p. 322. 

(o) St. James and Pall Mall Electric Light Co, v. Jt. (1904), 73 L. J. (K. B.) 
618. 

(p) Telegraph Act, 1886 (48 & 49 Viet. c. 68), s. 2. As to these regpilations, 
see p. 388, post. 

(5) Telegraph Act, 1886 (48 & 49 Viet. c. 68), 0. 2. 

(r) Ibid., B. 2 (1). The system of charges thereby introduced is the sixpenny 
telenam system now in use. 

(s) Post Office and Telegraph Act, 1897 (60 & 61 Viet. c. 41), s. 1, which 
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telephonic communications, or ** spoken telegrams,” the Postmaster- 
General has made regulations fixing the charges; he has also 
made regulations as to the limits of free delivery, and the charges 
for special messengers, in the case of inland written telegrams, as 
to reduced rates for press telegrams, and as to the charges for foreign 
telegrams (t). 


Part V.— Special Provisions as to 
Telephones. 

749. For the purposes of the Telegraph Acts a telephone is 
a telegraph, and a telephonic message is a telegram ; it therefore 
follows that all their provisions apply to telephonic as much as to 
any other species of statutory telegraphy (v). The necessity, how- 
ever, of adapting the general language of the Acts to the physical 
conditions of telephonic telegraphy, and the need for additional 
fiscal provision, induced Parliament in 1899 to legislate expressly 
for telephones (a). 

750. The Telegraph Act, 1899 (t), provides expressly for the 
improvement of telephonic communication (c). In 1899 the Post- 
master-General also issued regulations, not, however, under that 
statute, but under the general powers of the previous Telegraph 
Act8(c), regulating the conduct of telephonic business and the"" 
charges therefor, and containing definitions of ” telephone ” (d) and 
of other matters and things incidental to telephonic business (e). 


substitutes new sub-sections— (2), (3), and (4)— for the corresponding sub- 
sections of the Telegraph Act, 1885 (48 & 49 Viet. c. 58), s. 2. 

(t) As to all these regulations, see p. 388, post. 

(u) As to the Telegraph Apts, see note (m), p. 349, ante. 

(v) A.‘G. V. Edison Telephone Co. of London (1880), 6 Q. B. D. 244; see 
p. 350, a7ite. 

{a) Telephones were dealt with eo fiomine by certain statutes other than 
Telegraph Acts before 1899 ; see, for instance, the Public Health Acts Amend- 
ment Act, 1890 (53 & 54 Viet. c. 59), ss. 13, 14, 15. But before the passing of 
the Telegraph Act, 1899 (62 & 63 Viet. c. 38), there were no enactments 
specially directed to telephones. Indeed, except in the Telegraph Act, 1892 (55 & 
56 Viet. c. 59), there had been no reference oy name to telephones, and then 
only in the preamble to a money provision (/6>d., s. 1), or any implied 
reference, except in so far as the expression “ written ttlegrams ” in the 
Telegraph Act, 1885 (48 & 49 Viet. c. 68), s. 2 (1), necessarily presupposed the 
existence of “ spoken telegrams ” (or telephonic messages), and the ai)plication 
thereto of a distinct scale of charges. As to the money provision for telephones, 
see pp. 391, 392, poet. 

Telegraph Act, 1899 (62 & 63 Viet. c. 38). 

(c) As to the Telegraph Acts, see note (m), p. 349, ante. 

\d) This is the j&rst statutory definition of the word “ telephone.” Telephones 
are also referred to in the Telegraph (Construction) Act, 1908 (8 Edw. 7, c. 33), 
the “long title” of which refers to “the construction and maintenance of 
telegraphic lines for telephonic and other telegraphic purposes,” and the 


(e) For note (c), see p. 372, post. 
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761 . The Telegraph Act, 1899 (/), apart from its money pro- 
visions (ff), is devoted solely to the subject of telephonic licences. 
It recognises the statutory right of the Postmaster-General to grant 
such licences in respect of telephones, as in respect of any other 
form of statutory telegraph, and also the fact that such right had 
already been exercised, and proceeds to deal with the question of 
new licences within an exchange area already served by an existing 
company (/i). Such new licences may be granted subject to certain 
conditions and restrictions, which are in substance as follows. 
Where a licence is granted to a local authority, or to a new com- 
pany, proposing to provide a system of public telephonic communi- 
cation in any exchange area in which an existing company has 
already provided such a system, then, if the existing company con- 
sents to its being made a condition of its licence that within the 
area of the new licence it will give no preference either as to 
charges or facilities, and will not demand more or less by way of 
charge than is authorised by the Postmaster-General, it must be a 
condition of the new licence that, if it is proved to the satisfaction 
of the Postmaster-General that, having acquired powers by agree- 
ment with the local authority to lay underground wires within the 
area of the new licence, the existing company has incurred material 
expense in the exercise of such powers, such powers shall continue 
for the period specified in the new licence for the duration thereof, 
subject, however, to the terms of the agreement with the local 
authority, including any condition for the determination thereof on 
the breach of any of its provisions (i). 

The Postmaster-General is not to grant any application for a 
new licence made by any person or body other than the council of 
a borough or urban district, unless it is established to his satisfac- 
tion that such council has approved the application (k). 

An existing company is prohibited from opening, without the 
consent of the Postmaster-General, any exchange in an exchange 


Telegraph (Arbitration) Act, 1909 (9 Edw. 7, c. 20), which similarly, in its 
“long title,” refers to “telegraphs (including telephones).” The Telephone 
Transfer Act, 1911 (1 & 2 Geo, 6, c. 26), and the Telephone Transfer Amendment 
Act, 1911 (1 & 2 Goo. 6, c. 56), are the first statutes in which the word “tele- 
phone ” foims part of the statutery title. 

(e) Telephone Regulations, 1899, purporting to have been issued under the 
Telegraph Acts, 1863—1897 (see note (m), p. 349, ante) (Stat. R. & 0. Rev., 
Vol. XIIL, Telegraph, p. 24), which have now been superseded by the sub- 
stantially identical Telephone Regulations, 1910 (Stat. R. & 0., 1910, p. 770), 
and formally purforting to have been issued under the Telegraph Acts, 1863— 
1909, and have been repealed by the Telephone Amendment (No. 1) Regulations, 
1910 (Stat. R. & 0., 1910, p. 776). As to these, see, further, pp. 388, 389, post 
(/) 62 & 63 Viet. c. 38. 

(ff) Ibid.t 88. 1, 2 ; see p. 391, post. 

This term is expressed in the Telegraph Act, 1899 (62 & 63 Viet. c. 38), 
8. 3 (6), to mean “ an exchange area as defined by any agreement made by an 
existing company with the Postmaster-General before the passing of the Act.” 

(t) Ibid., s. 3 (1). “ For the duration thereof,” in this provision, means “ for 
the duration of the powers so acquired,” not “ for the duration of the new 
licence” ; see National Telephone Co., Ltd. v. Kingston-upon-Hull Corporation 
(1903), 89 L. T. 291. 

[k) Telegraph Act, 1899 (62 & 63 Viet. c. 38), s. 3(2). 
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area in which, before the passing of the statute, it had not estab- part v. 
lished an effective exchange {1), Special 

vm 1 . , . Provlsiona 

752. Where the grant of a new licence results in a coinpeti- as to 


tion within the same exchange area between the system of Telephones, 
the new licensee and the system of an existing company acting 
under a licence which is unexpired at the date of the statute, the systems! 
licence of such existing company, if it is willing to consent to 
conditions substantially similar to those above mentioned, is to be 
continued, subject to the provisions of the old licence, for the 
period of the new licence (m) ; but if this provision results, in any 
case, in the continuance of the old licence for a period of not less 
than eight years beyond the term existing at the passing of the 
Act, the existing company, at the request of any other licensee 
supplying a system of telephonic communication within the same 
exchange area, or any part thereof, and such other licensee, at 
the request of the existing company, must provide proper facilities 
for intercommunication between the two systems, under such 
conditions as may be prescribed by an order of the Postmaster- 
Geiiferal (71). Such an order has been duly made (0). 


Part VI. — Special Provisions as to Wireless 
Telegraphy. 

763. Wireless telegraphy, if electricity be the agency employed, Application 
is within the terms of the Telegraph Acts (p), and all the provisions Telegraph 
of those Acts apply to this as much as to any other species of 
statutory telegraphy (q). It has become necessary, however, for 
several reasons to legislate specially for the regulation and con- 
trol, and also for the encouragement and facilitation, of wireless 
telegraphy. 

Accordingly, the Wireless Telegraphy Act, 1904 (r), was passed for Special 
this purpose. It applies not only to all the British Islands, but 
also to all British ships in the territorial waters abutting on the 


(/) Telegraph Act, 1899 (62 & 63 Viet. c. 38), s. 3(3), 

(7n) Ibid., 8. 3 (4). 

(n) Ibid,, 8. 3 (5). The order referred to was to be made within six months 
of the passing of the Act, t.e., the 9th August, 1899 (ifcid.). 

(o) Telegr^h (Telephonic Intercommunication) Order, 1S99 (Stat. R. & 0. 
Rev., Vol. XIII., Telegraph, p. 31) ; see p. 389, post A question arose in 
8waniea Corporation v. National Tdephojxe Co. (1906), 76 L. J. (CH.) 407, 
0. A., whether the facilities offered by one completing licensee to the other, 
under this order and the Telegraph Act, 1899 (62 ijb 63 Viet. c. 38), s. 3 (5), 
were proper, and the Court of Appeal, after receiving and adopting the 
report of an expert referee, settled the precise acts and operations which it 
deemed adeq^uate in the circumstances of the case for the provision of such 
proper facilities. 

(p) As to the Telegraph Acts, see note (m), p. 349, ante. 

(3) A.>Q. V. Edison Telephone Co. of London (1880), 6 Q. B. D. 244, 249 ; see 
p. 360, ante. 

(r) 4 Edw. 7, c. 24. 
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coast thereof (s), and, within certain limits, to foreign shipa whilst 
in territorial waters (t) : it may also be applied to British ships 
whilst on the high seas (u). The Act (v) was limited in duration to 
a specihed period, which, however, by subsequent Acts has been 
extended to the present time 0/^). 

764. “ Wireless telegraphy is defined in the Wireless Telegraphy 
Act, 190400, as any system of communication by telegraph as 
defined in the Telegraph Acts, 1868—1904 (a), without the aid of 
any wire connecting the points from and on which the messages 
or other communications are sent and received (b). 

755. No person may establish any wireless telegraph station, or 
instal or work any apparatus for wireless telegraphy in any place, 
or on board any British ship, except under and in accordance with 
a licence from the Postmaster-General (c). Any such licence must 
be in such form, for such period, and on such terms as the 
Postmaster-General may determine, and it may include two or 
more stations, places, or ships (d) ; and he may make regulations 
as to the manner of application for licences, and, with the consent 
of the Treasury, as to the fees to be charged (e). Penalties^ are 
provided for the violation of these provisions (/). 

756. A licence for wireless telegraphy may be granted free of 
rent or royalty, where, in the case of a licence for any other species 
of telegraphy, the purposes for which it is required would fall 
within either of the first two exceptions to the Postmaster-General’s 
monopoly (^) ; also where it is required solely for experimental 

(f) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), b. 3 (2). Eor the appli- 
cation of the Act to the Isle of Man and the Channel Islands, see Ml, s. 5. 
As to the extent of territorial waters, see title Waters and Watercourses. 
As to the Channel Islands and the Isle of Man, see title Dependencies and 
Colonies, Vol. X., pp. 573 et seq. 

{t) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), s. 3 (4). As to the Post- 
master-General’s regulations with respect to foreign ships, see p. 389, post, 

(u) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), s. 3 (3). As to the 
Order in Council applying the Act to British ships on the high seas, see the 
text, in/ra. 

(v) 4 Edw. 7, c. 24. 

(w) See note (1), p. 349, ante, 

(a) See note (m), p. 349, ante. 

(bj Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), s. 1 (7). The second of 
the two statutory meanings given to “telegraph” by the Telegraph Act, 1869 
(32 & 33 Vict.^ c. 73), s, 3, is “any apparatus for transmitting messages and 
other communications by means of electric signals”; see p. 350, ante. 
Consequently, the definition of wireless telegraphy if written out in full would 
run — “ any systemtpf conimunication by any apparatus for transmitting messages 
and other communications by means of electric signals, without the aid of 
any wire connecting the points from and on whiwi the messages or other 
communications are sent and received.” It is imporiant to remember that a 
system of communication ^ whore neither wires nor electric signals are used 
would not come within the statutory, though it might within the popular, or 
the etymological, signification of “ wireless telegraphy.” 

i c) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), s. 1 (1). 
d) Ibid., 8. 1(2). 
e) Ibid., B. 1 (5), 

/) See np. 386 et seq., post. 

(g) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), s. 2 (2). As to these two 
exceptions, see p. 355, ante. 
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purposes (h). Special licences may be granted on reduced terms vi. 
for the establishment and working of wireless telegraph stations to Special 
be used exclusively for the transmission within the United Kingdom Provlaions 
of news to public registered newspapers (t). 

757. The Wireless Telegraphy Act, 1904 (/j), may be applied by Telegraphy. 
Order in Council to British ships when on the high seas(0, and “ 
an Order to this effect has been made(m). As to foreign ships licences, 
in territorial waters, no apparatus for wireless telegraphy is to be British and 
used thereon except in accordance with regulations to be framed Foreign ships, 
by the Postmaster-General (?i). Such regulations have been 
issued (o). 


Part VII.— Statutes Relating to Submarine 
Cables. 

7^8. The Telegraph Acts (p) in no way affect, or deal with, sub- Application 
marine telegraphy between the British Islands and Foreign States {q\ 
but so much of the business of transmitting foreign telegrams 
as is transacted within the territorial limits of the Acts is subject 
to their provisions (r). Until the Ist May, 1888, when the Sub- 
marine Telegraph Act, 1885 (a), came into force, the owners of 
such cables were entitled to the rights, and liable to the duties, 
which the common or Admiralty law conferred and imposed upon 
them (t), and, since that date, they have been entitled and liable 
to the same rights and duties as increased or varied by special 
legislation. 

(h) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), b. 2 (1). 

(t) I hid., 8. 2 (d). A schedule of all reduced rents and royalties is to be laid 
heioro Parliament {ihid.). 

(k) 4 Edw. 7, c. 24. 

(l) Ibid., 8. 3 (3). 

Im) Wireless Telegraphy ^rder, 1908 (Slat. E. & 0., 1908, p. 960). 

fn) Wireless Telegraphy Act, 1904 ^ Edw. 7, c. 24), s. 3 (4). 

(o) Wireless Telegraphy (Foreign Ships) Regulations, 1908 (Stat. R. & 0., 

1908, p. 961) ; see p. 389, post. The Postmaster-General is authorised to impose 
penalties in the regulations for the breach thereof (Wireless Telegraphy Act, 

1904 (4 Edw. 7, c. 24), s. 3 (4) ), and this has been done ; see p. 389, post. 

ip) As to the Telegraph Acts, see note {m), p. 349, ante. 

[q) Several enactments, indeed, are careful to except by express language 
the undertakings of submarine cable companies; see TeleOTaph Act, 1868 
^1 A 32 Viet. c. 110), 8. 7, as to the undertakings of the Atlantic Telegraph 
Co. and the Anglo-American Telegraph Co. ; Telegraph Act, 1870 (33 & 34 
Viet. c. 88), s. 7 (noW' repealed), as to the undertakings of the Submarine 
Telegraph Co. and of the Soci6t6 Carmichael ct Cie. As to foreign telegrams 
generally, one of the exceptions to the Postmastor-GeneraFs monopoly set out 
in the Telegraph Act, 1869 (32 & 33 Viet. c. 73j, s. 5, is the class of “telegrams 
transmitted to or from anyplace out of the United Kingdom ” ; see p. 856, ante. 

The control of the State over telegraphEi (see p. 354, ante) does not extend 
beyond the territorial limits of the Acts. 

(r) The tenitorial limits of the Acts are stated at p. 363, ant%. With 
reference to the transmission of foreign telegrams within the United Kingdom, 
the Postmaster-General has issued relations ; see p. 388, post. 

(a) 48 & 49 Viet. c. 49. 

(<) See p, 393, post. 
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769 . On the 14th March, 1884, an International Convention was 
made between Great Britain and several other Powers with refer- 
ence to submarine telegraph cables (a). Domestic legislation was 
thereupon required to be initiated by each of the signatory Powers 
to enforce the articles of the Convention within their respective 
dominions. Accordingly, the Submarine Telegraph Act, 1885 (b\ 
and the Submarine Telegraph Act, 1886 (c), were passed for this 
purpose (d)f applicable to the whole of His Majesty’s Dominions, 
and to any place within the jurisdiction of the Admiralty, or where 
His Majesty has jurisdiction (e), which came into force on the 1st 
May, 1888, and were to remain operative for five years certain from 
that date, and thenceforth from year to year, until determined, on 
the agreed notice, by any of the high contracting parties, in which 
event the withdrawal is to take effect only so far as that i)arty is 
concerned (/). 

760 . The above-mentioned legislation is wholly concerned with 
the protection of submarine cables from the operations of vessels 
other than those engaged in repairing or laying the cables (g)^ and 
with the protection of such vessels, and particularly finning 
vessels, and their property, from the operations of the owners of 
the cables (/i). The violation of the provisions for this purpose is 


(a) The articles of this Convention are set out in the Submarine Telegraph 
Act, 1885 (48 & 49 Viet. c. 49), Schod., which by ibi<f.y b. 2, provides that such 
articles shall have the same effect as if enacted in tlie body of the Act. For the 
list of parties to the Convention, comprising nearly all the Powers having, or 
likely to have, any interest in submarine telegraphy, see ibid., Sched. 

(5) 48 & 49 Viet. c. 49, which was expressed in its long title to be “ an Act 
for carrying into effect an International Convention for the protection of sub- 
marine telegraph cables.” 

(c) 50 Viet. c. 3 (now repealed), passed for the purpose of explaining the 
Suomarine TeleOTapn Act, 1885 (48 & 49 Viet. c. 49), s. 4. 

(d) See also the Pacific Cable Act, 1901 (1 Edw. 7, c. 31), providing for a sub- 
marine cable from the island of Vancouver to Norfolk Island, ana thence by 
two cables to New Zealand and Queensland respectively; Pacific Cable 
(Amendment) Act, 1902 (2 Edw. 7, c. 26); Pacific Cable Act, 1911 (1 & 2 
Geo. 5, c. 36), dealing mainly with the division of receipts and expenses 
between the Home and the Colonial Governments, and with finance and borrow- 
ing powers, and the establishment and constitution of a body (the “Pacific 
Caole Board ”) to manage the undertaking. 

U) Submarine Telegraph Act, 1885 (48 & 49 Viet. c. 49), s. 11. 

(/) Ibid., Sched., art. XVI. The agreed date for both the Acts coming into 
operation, within the meaning of this article, was declared to be the 1st May, 
1888, by an Order in Council published in the London Gazette, 1888, p. 2331. 

(y) Submarine Telegraph Act, 1885 (48 & 49 Viet. c. 49), s. 3, Sched., art. II., 
which as explained by the Submarine Telegraph Act, 1886 (50 Viet. c. 3), s. 2, 
Sched. (now repealed), provides that a person shall not unlawfully or wilfully, or 
by culpable negligence, break or injure any cable to which the Convention for the 
time being applies, so as to interrupt or obstruct telegraphic communication ; 
but such Dreaxage or injury is not to be deemed unlawful or wilful for the 
purpose of any penal provision, if the act is done to preserve life, or limb, or 
vessel, and reasonable precautions have been taken, or m the bond fide attempt 
to repair another submarine cable, or accidentally. 

(h) Submarine Telegraph Act, 1885 (48 & 49 Viet. c. 49), s. 6, provi^ng t^t the 
master, or, if he was in fault, the owner, of any vessel engaged in laying or 
repairing a submarine cable is prohibited from interfering with or wilfully 
delaying the operations of vessels engaged in fishing, contrary to any article of 
the scheduled Convention, or to any relations as to signals which may be in 
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punishable as prescribed (i). Compensation for loss or injury is to 
be paid in certain cases, on furnishing proof of the prescribed 
character and in the prescribed manner (fc). Officers in command 
of any warship or specially commissioned vessel of His Majesty 
may exercise the powers conferred, and are subject to the duties 
imposed, by the Convention (1 ) ; and penalties are provided for the 
obstruction of any such officer in the execution of his statutory 
powers and duties (?a). On the other hand, there is distinct 
statutory recognition of the amenability of the officer to civil pro- 
ceedings at common law in certain cases, but subject to prescribed 
conditions and restrictions (n). 


Part VIII.— Statutory Remedies. 

Sect. 1. — Adjustment of Differences. 
g Sub-Sect. 1. — Wliat are Differences. 

761. In a variety of cases differences arise, or are deemed to 
have arisen, under the Telegraph Act8(o) between the interested 
parties, which differences are the subject of special statutory 
methods of adjustment. Apart from questions of compensa- 
tion (p), these statutory differences fall into two classes, namely : 
(1) differences which arise whore any body or person having the 
power to grant or withhold consent {(f) to the placing, con- 
struction, or maintenance of a telegraph or “work” refuses 


force. As to these regulations, see pp. 389, 390, fost. On the other hand, 
when vessels engaged in laying or repairing cables show signals, other vessels, 
with, in the case of fishing vessels, their fohiug nets and gear, must be with- 
drawn to the distance and within the time specified in the Submarine Telegraph 
Act, 1885 (48 & 49 Viet. c. 49), Sched., arts. V., VI. 

U) See pp, 385, 386, post, 

(k) Owners of vessels wha have sacrificed an anchor, not, or other fishing 
gear, to avoid injury to a cable are to bo compensated by the owner of the cable 
for their loss, which is not necessarily limited to the more cost of replacing the 
material : thus, it might include the value of a catch of fish iu a net sacrificed. 
On the other hand, the loss does not extend to every damage remotely flowing 
from the sacrifice {Agincourt Steamship Co., Ltd. v. Eastern Extension, Austral- 
asia, and China Telegraph Co., Ltd., [1907] 2 K. B. 305, 0. A, explaining 
Submarine Telegraph Act, 1885 (48 & 49 Viet. c. 49, Sched. , art. VII.). Further, 
by ibid., s. 3 (4), any person who breaks or injures a cable, though not “ unlaw- 
fully or willfully,” so as to constitute an offence as above mentioned, must 
nevertheless pay the costs of repairing such cable. As to theiprescribed mode 
of proving the necessary facts by statements and documents, see ibid., s. 8 ; as 
to forgery of such documents, see ibid., s. 8 (4), as amended by the Forgery 
Act, 1913 (3 & 4 Geo. 6, c. 27), s. 20, Sched., Part I. 

(/) Submarine Telegraph Act, 1885 (48 & 49 Viet. c. ^9), s. 6 (1), 

(m) Ibid., 8. 6 (2) ; see note (d), p. 386, 'post. 

(w) Submarine Telegraph Act, 1885 (48 & 49 Viet. c. 49), s. 6 (3), (4), (5) ; see 
p. 384, post. 

fo) As to the Telegraph Acts, see note (m), p. 349, ante. * 

(p) As to compensation, see pp. 381 et seg., post. 

{g\ “ Consents” are required to be in writing, and may be given subject to 
conditions (Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 5). As to the meaning 
of “ work,” “ body,” and other terms used in the text, see pp. 350 et seg., ante. 
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or fails (a) to grant it within twenty-one days after notice from 
the Postmaster-General in which event a difference is deemed 
to have arisen between such body or person and the Postmaster- 
General (if) ; and (2) differences specifically named or described 
as such in various enactments arising out of notices and counter- 
notices given by and to telegraph undertakers on the one hand, 
and interested bodies and persons on the other, under the 
authority of those enactments, with respect to the alteration and 
removal of telegraphic works (c). 

Sub-Sect. 2.— Procedure for AdjuBting Differences. 

762 . The prescribed procedure for the adjustment of differences 
applies, with three exceptions (d), to all cases of difference. The 
difference is to be referred for determination to a police or 
stipendiary magistrate of the district, if there is one, or, if not, to 
the county court j udge (e). Either party may, if dissatisfied with the 
decision of such tribunal, by notice in writing within twenty-one 
days thereof require the difference to be referred to the Kailway 
and Canal Commissioners (/), who are to hear and determine* it de 
novOf and not by way of appeal (^). 


(a) For the purposes of the Telegraph Act, 1892 (55 & 56 Viet. c. 59), this 
includes the withdrawal of a consent, or the annexing of conditions thereto, to 
which the Postmaster-General objects (Telegraph Act, 1892 (55 & 56 Viet, 
c. 59), 8. 9). 

(h) Tele^p’aph Act, 1878 (41 & 42 Viet. c. 76), s. 3; Telegraph Act, 1892 
(55 & 56 Viet. c. 59), s, 2, as extended by the Telegraph (Construction) Act, 1908 
(8 Edw. 7, c. 33), 8. 4. No person other than the Postmaster- General has the 
right to submit to the prescribed tribunal, as a difference, any statutory veto, 
which, as against any such other person, is absolute. Not even his licensee has 
this right (see noto(c), p. 359, ante, and the cases there cited), nor would the 
Postmaster- General himself have it in any case where it could be proved that 
he was acting merely as the instrument of such licensee {Posirmstet'- General v. 
Edinburgh Corporation (1899), 10 Ey. & Can. Tr. Cas. 247 (where, however, the 
corporation failed to prove the facts) ). The cases in which the veto is given 
bv the Telegraph Acts are those mentioned in the Telegraph Act, 1863 (26 & 27 
Viet. c. 112), SB. 9, 10, 12, 13, 32, 35, and in the Telegraph Act, 1892 (55 & 56 
Viet. c. 59), B. 4 (1), as to all which see pp. 360 H seq., ante. 

(f) Differences of this class are named or described as such in the following 
enactments:— Telegraph Act, 1863 (26 & 27 Viet. c. 112), ss. 15, 16, 21 (3), 22, 
23—29, 30, 33 ; Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 6 ; Telegraph Act, 
1892 (55 & 56 Viet c. 59), s. 4 (2), extended as mentioned below ; and Telegraph 
(Construction) Act, 1908 (8 Edw. 7, c. 33), ss. 1, 3, 5, 7 (the last section having 
the effect of extending the application of the Telegraph Act, 1892 (55 & 56 
Viet c. 59), 8. 4 (2), to telegraphs placnd and maintained under a street or 
public road); Tele^aph (Construction) Act, 1911 (1 & 2 Geo. 5, c. 39), s. 1 (2) 
(a), (d). The 4orm and mode of serving the notices and counter-notices 
mentioned in the text are regulated by the Telegraph Act, 1863 (26 & 27 Viet, 
c. 112), 8. 5, and the Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 12, which 
latter enactment is applied to the Telegraph (Construction) Act, 1908 (8 Edw. 7, 
c. 33), by ibid., s. 9 (2), And to the Telegraph (Construction) Act, 1911 (1 & 2 
Geo. 5, c. 39), by ibid., s. 7 (2). 

(d) As fp these exceptions, see pp. 380, 381, post. 

(e) Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 4. 

(/) I5id , ss. 4, 5. As to the Bailway and Canal C^ommissioners, see titles 
Court, Vol. IX., pp. 217 et seq. ; Bailwayb and Canals, VoL XXm., pp. 753 
et seq. 

(^) Postmaster-Qeneral v. London Corporation (1898), 78 L, T. 120, per 
Wright. J.. at n. 12.3. 
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Where it is a question of the refusal or failure of any body or 
person to give any consent required by the Postmaster-Generd, the 
'authority determining the difference may give a substituted con- 
gent (/i). Where conditions are attached to any consent, the question 
of their reasonableness or propriety is a question of fact(i). Any Powers of 
condition imposed by a body having control over streets or public tribunal, 
works must be a condition which concerns that body as a road 
authority, or at least concerns the whole of the public using the 
telegraphs, and no condition can be proper which interferes with 
the Postmaster-General’s free exercise of his public duties and 
rights, or which requires bim to prohibit the use of the telegraphs 
in a manner sanctioned by law (k). The tribunal may impose its 
own terms independently of the conditions which have formed the 
subject of the difference (0. The magistrate, or county court judge, 
is to act, not as such, but as if he were an arbitrator appointed by 
the Board of Trade (w). There are elaborate provisions in the 

(;0 Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 3. 

(\) Fostmaster- General v. Olas(/oiv Corporation (1900), 10 By. & Can. Tr. Cas. 

238, folff)wiug Foaimaster-Oeneral v. London Corporation (1898), 78 L. T. 120. 

(/c) Postmaster •General v. London Corporation^ supra (where the condition sought 
to be imiwsed by the corporation was that the Postmaster-General should 
exclude the National Telephone Co. from the user of the telephones unless 
they would provide an improved service at a reduced rent, which the 
Commissioners, agreeing witn the county court judge, deemed to be a 
wholly improper condition) ; Postmaster^General v. Oiasyow Ctyrporation, supra 
(where the corporation attempted to clog their consent with a condition that 
it was not to be applicable to the purposes of any private company whose 
application, if made direct to the corporation (it being suggested that the 
Postmaster-General was merely applying for the consent on behalf of his 
licensees, the National Telephone Co.), would (as it could not in the case of the 
a ostmaster-Generalj bo met with an absolute and unappealable veto, and 
the Commissioners lu Scotland, agreeing with the sheriff, held that this also 
was based on a misconception of the nature of the conditions contemplated by 
the statute). In exercising their discretion with reference to these conditions, 
the Commissioners will consider tho character of the district, the feeling 
of the locality, the amount of existing or probable fiituie traffic, and the relative 
danger, incoiiveuienco, and exj)enso involved in the conflicting proposals ; see 
Wandsworth District Local Board v. Postmaster -General (1884), 4 Ry. & Can. 

Tr. Cas. 301 ; Postmaster-General v. Watford Urban District Council (1908), 13 
By. & Can. Tr. Cas. 160; Postmaster-General Woolwich Metropolitan Borough 

H , 13 By. & Can. Tr, Cas. 165 ; Croydon Corporation v. Postmaster-General 
, 74 J. P. 424 ; Re a Difference between the Postmaster- General and the 
Tottenham Urban District Council (1910), 74 J. P. 434. It must always be 
shown, if disputed, that the body or person has tho control of the street or 
public road, within the meaning of the Telegraph Act, 1863 (26 & 27 Viet, 
c. 112), s. 12. In Postmaster-General v. Hendon Urban District Councih [^1913] 

W. N. 249, it was held that a body not liable for the repair oithe road is not 
such a body. 

U) Post master- General v. Glasgow Gorporatumy supra, 

(w) Telegraph Act, 1878 (41 & 42 Viet. c. 70), s. 6, applying tho Regulation of 
Railways Act, 1868 (31 & 32 Viet. c. 119), sm. 30~'33, for ibid., s. 33, of which 
the Lands Clauses ConsoUdatiou Act, 1869 (32 & 33 Viet. c. 18), s. 1, was sub- 
stituted by the Post Office (Protection) Act, 1H84 (47 & 48 Viet. c. 76), s. 17. 

The Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 32, incorporates 
the Railway CompaniGs Arbitration Act, 1859 (22 & 23 Viet. c. 59), m. 18 — 29. 

Soo also the Board of Trade Arbitrations etc. Act, 1874 (37 & 38 Viet. c. 40). 

As regards the detennination of dflBEerences by the county court judge in 
the character of statutory arbitrator, machinery is provided by tho Cbunty 
Court Acts and Rules, as to which see title County Courts, Vol, VIII., 
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SIX3T. 1 . various Telegraph Acts and incorporated enactments as to the con- 
A(Mast- stitution and jurisdiction of the Bail way and Canal Commission, and . 

Differ as to the mode in which its above-mentioned functions are to be 

exercised (7i). In the discretion of the court, the two appointed 

Commissioners (o) may sit, and their order in that event will have 
the same effect as the order of the court ( 2 ^). It has been held that 
in the case of a difference as to the granting or the withholding of a 
consent there is no appeal from the decision of the Commissioners 
on any issue of fact (q). 

Exceptions. 703. The exceptions above referred to are the following, namely : 

(1) by consent, any difference between the Postmaster-General and 
any body or person under the Telegraph Acts (r), or under any 
licence or agreement relating to telegraphs, may be referred direct to 
the Kailway and Canal Commissioners, who are to determine the 
same(s); (2) certain differences are expressed to be the subject, 
without any consent, of such direct reference (a) ; and (3) any 
difference as to the placing of any telegraphic work under, in, 
upon, along, over, or across any estuary or branch of the sea, or 


pp. <>88 — 690. It is to be noted that all statutory references, except where 
anything in the statute is inconsistent therewith, are made subject to the 
provisions of the Arbitration Act, 1889 (52 & 53 Viet. c. 49), by s. 24 thereof, 
as to which see title Arbitration, Vol. I., pp. 492, 49.3. 

(n) Telegraph Act, 1878 (41 & 42 Viet. c. 76), ss. 4, 5 ; Telegraph 
(Arbitration) Act, 1909 (9 Edw. 7, c. 20), s. 2. The statutes regulating the 
jurisdiction, constitution and procedure of the Railway and Oanal Commis- 
sion are the Regulation of Railways Act, 1873 (36' & 37 Vict. c. 48), and the 
Railway and Canal Tiaffic Act, 1888 (51 & 52 Vict. c. 25), by s. 1 wnereof the 
two Acts may be cited together as the Railway and Canal Traffic Acts, 1873 and 
1888. The procedure prescribed by these Acts is to govern the determination 
of any difference referred by consent to the Commissioners, under the 
Telegraph ( Arbitratioiri Act, 1909 (9 Edw. 7, c. 20), s. 2. As to the jurisdiction 
of the Railway and Canal Commission, see title Railways and Canals, 
Vol. XXIII., pp. 753 et seq. 

( 0 ) As to the appointed Commissioners, see title Courts, Vol. IX., p. 217. 

(id Telegraph (Construction) Act, 1908 (8 Edw. 7, c. 38), s. 6. 

((/| Postmatter-Oeneral v. Glasgow Gorimration (1900), 10 Ry. & Can. Tr. Cas. 238. 
(r) Ais to tho Telegraph Acts, see note (m), p. 349, ante. 

( 3 ) Telegraph (.^bitration) Act, 1909 (9 Edw. 7, c. 20), s. 1. In tho discre- 
tion of the Commissioners, and with the consent of the parties, any matter of 
difference or any question arising before the Commissioners under the Act may 
be heard and determined by the two appointed Commissioners, whose order is to 
be deemed the order of tne Commission [ibid.., 8. 2 (1)). It appears from the 
Telephone Transfer Act, 1911 (1 & 2 Geo. 5, c. 26), and the Telephone Transfer 
Amendment Act, 1911 (1 & 2 Geo. 5, c. 56), that questions arising as to the 
purchase by the Postmaster-General of the plant, property, and assets of the 
National Telepbene Co., Ltd., under the two indentures therein mentioned had 
been agreed to be the subject of direct reference to the Commissioners. There 
has already been such a reference, and the Commissioners have decided it 
[National Telephone Co., Ltd. v. Postrmster-Gmeral 0913), 29 T. L. R. 190). It 
was held by the Court of, Appeal, when the case was brought before them on the 
appeal of both parties, that the Commissioners deal with such a reference as a 
court, and not as mere contractual arbitrators, and that, tWefore, there was 
jurisdiction to entertain the appeal (S, 0., [19131 2 K. B. 614, C. A. ; affirmed 
on the preliminary question, 29 T. L. R. 637, H. L.). 

(a) Telegraphist, 1878(41 & 42 Vict. c, 76), s. 6, which provides that all 
differences under that Act, namely, those relating to the interference of the 
Postmaster* General with certain other undertakings [ibid., s. 6), are to be 
referred direct to the Commissioners. 
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the shore or bed of any tidal water, must be referred to the Board 
. of Trade (6). 

764 . Where any differences arise on the refusal or failure of 
the owner, lessee, or occupier of any land or building, within 
twenty-one days of a requisition in that behalf, to give his con- 
sent to the construction or maintenance of any ''work*’ by the 
Postmaster-General, and such refusal or failure results in the 
inhabitants of any district, or any public authority, being debarred 
from the public convenience of telegraphic communication, or in the 
impossibility of supplying such communication to any district or 
place except at an unreasonable cost or on unreasonable conditions, 
a special form of remedy, in addition to, and not in substitution 
for, the foregoing procedure, is accorded to the Postmaster-General, 
who may apply to the Railway and Canal Commissioners for a 
provisional order, which, if satisfied of the above facts, the Com- 
missioners are empowered to make, that he be at liberty to place or 
maintain the telegraphic work, as prayed, with or without pecuniary 
or other conditions (c). For the purpose of determining the differ- 
ence, ftie Commissioners may hold a local inquiry by one or two of 
their members, or by an officer appointed for that purpose (d), and 
may make an interlocutory order for the continuance of any work 
while proceedings are pending (c). If the provisional order is 
made, the landowner may, within one month of the service thereof 
upon him, petition the Commissioners that the order be laid 
before Parliament. If no such petition is presented within the 
month, or, having been so presented, is withdrawn, the Com- 
missioners are to certify the fact, and the order is to take effect as 
from the date of the certificate (/) ; but, if such petition is so pre- 
sented and not withdrawn, the order is to have no effect until con- 
firmed by a public Bill, which the Postmaster-General is thereupon 
empowered to introduce, and which the landowner may petition 
against, in so far as it purports to confirm the order ; and the Bill 
in that event must be referred to a Select Committee, and the 
landowner may appear and oppose it as in the case of any private 
Bill ig). 

Shot. 2. — Statutory Compensation. 

765 . The Telegraph Acts (h) provide for the payment of statutory 
compensation in a great number of cases, which may be classi- 
fied as follows, namely : (1) cases of compulsory acquisition of 


{b) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 34. 

(c) Telegraph Act, 1892 (55 & 56 Viet. c. 69), s. 2(1). “ Faiihro or refusal’^ 
to consent includes withdrawal of consent, or the annexing thereto of un- 
acceptable conditions {ibid,, s. 9). 

{d) Telegraph Act, 1892 (55 & 66 Viet. c. 69), s. 2 (5) ; and see the Railway 
and Canal ^affic Act, 1888 (61 & 52 Viet, c, 25), Parts I., IV. 

U) Telegraph Act, 1892 (55 ^ 66 Viet. c. 69), s. 2(6). 

(/) Ibid., s. 2 (2). This procedure, with the necessary adaptations U.g., sub- 
stitution of the Governor and Executive Council of the Isle for the Com- 
misBioners, and T 3 nawald for Parliament), applies to the Isle of Man Ubid,, 
B . 1 2). As to the procedure in Parliament with reference to private Rills and Bills 
to confirm provisional orders, see title Parliament, Vol. aXI., pp. 727 et 8€(j. 
((/) Tele^aph Act, 1892 (56 & 56 Viet. c. 68), s. 2 (3), (4). 

(h) As to the Telegraph Acts, see note (w), p. 349, ajdc. 
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undertakings, rights, interests, or property (i) ; (2) cases of damage 
and injury to the property or interests of others occasioned by the- 
statutory execution or maintenance of telegraphic works (k) ; and 
(3) cases of loss of office and emoluments by officers and clerks 
of certain specified telegraph companies whose undertakings have 
been acquired by the Postmaster-General (1). 


(i) In the following enactments compensation of this character is required to 
be paid : Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 61 (Treasury to my 
telegraph company annual rent or gross sum for exclusive use of telegraph) ; 
Telegraph Act, 1868 (31 & 32 Viet. c. 110), ss. 4, 7, 9 (purchase of certain tele- 
graphic undertakings by Postmaster-General is to be subject of compensation; 
also compensation to be paid to railway companies for perpetual right of 
way); Telegraph Act, 1869 (32 & 33 Viet. c. 73), s. 12 (compensation to be 
paid by Postmaster-General under arrangements for transmission of foreign 
telegrams within the United Kingdom, and for connexion of his wires and 
apparatus with cables of foreign telegram company). Bjr some of the above 
enactments the Postmaster-General is, under certain conditions, required, and 
not merely authorised, to purchase telegraphic undeitakings. In all such cases 
no compensation is payable, unless all the prescribed conditions exist. Por 
instance, on purchasing any ono of the telegraph undertakings mont-oned in 
the Telegraph Act, 1868 (31 & 32 Viet. c. 110), any other company having a 
telegraph undertaking established by special Act or Royal Cnarter, or any 
railway company possessed of a telegraph open to the use of the public on the 
1st January, 1868, or having any beneficial interest in such telegraph, was, by 
ibid.t B. 7, entitled, on written request within twelve months, to call upon the 
Postmaster-General to purchase, and pay compensation for, such undertaking 
or beneficial interest. This provision does not apply to a railway company 
which had no telegraph open to the public, or any beneficial interest in such 
a telegraph (Cowes and Newport Hail. Co. v. Board of Trade (1874), 43 L. J, 
(q. b.) 242, in which case it also appeared that the request had not been made 
within the twelve months, and, but for the point having been waived, this 
omission woidd also have been fatal, as was held in R. v. Coleridge (Lord) 
(1876), 45 L. J. (q. b.) 649). Por a case of purchase by agreement, see this 
Telepnone Transfer Act, 1911 (1 & 2 Geo. 6, c. 26) ; and note («), p. 380, ante. 

{k) Telegraph Act, 1863 (26 & 27 Viet. c. 112), ss. 7 (compensation 
generally to all bodies and persons interested for damage occasioned by execu- 
tion of statutory operations in streets, public roads, railways, canals, estuaries), 
21 (4) (compensation for loss and damage to landowner extending his building 
etc.), 27 (2) (compensation to frontagers), 42 (responsibility for damage caused 
by acts and defaults of servants) ; Telegraph (Construction) Act, 1908 (8 Edw. 7, 
c. 33), which provides for compensation for damage occasioned by the exorcise 
of the Postmaster-Generars statutory powers of lopping overhanging trees. 
In St. James and Pall Mall Electric Light Co., Ltd. v. H. (1904), 73 L. J. (k. b.) 
518, the suppliants established their right to statutory compensation to be 
assessed by tne proper authority (in that case, a sheriff’s jury) for a short 
circuit in their cables occasioned by the execution of a telegraphic work by 
the Postmaster-General. 

(1) Any such officer or clerk, who had been in the service of one of the 
specified telegr^h companies for not less than five years at a yearly salary, or 
not less than seven years with emoluments or remuneration equivalent to not 
less than £50 per annum, was, by the Telegraph Act, 1868(31 & 32 Viet. c. 110), 
8. 8 (7), entitled to be paid by the Postmaster-General compensation for loss 
of office, unless any oner of an appointment in the postal service should be 
made to him which, in the opinion of an arbitrator to be agreed or named by 
the Recorder of London, should be equal in value to the lost office. The three 
telpCTaph companies specified were the Electric and International, the British 
, and Irish Magnetic, and the United Kingdom Electric, Telegraph Companies. 
An officer or servant of a railway company, whose telegraphs have been taken 
ovfer by the Postmaster-General, is not within the benefit of this provision, 
and is not entitled to any compensation whatever (R. v. Poatmaster-Oeneral 
(1876), 32 L. T. 669). 
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766 . The procedure required by the Telegraph Acts(wi) to be 
adopted for the assessment of statutory compensation for property 
compulsorily acquired, or for damage or injury thereto, is, with 
certain exceptions (w), the procedure authorised by the Lands 
Clauses Acts (o). 


(m) As to the Telegraph Acts, see note (m), p. 349, anfe. 

(n) These exceptions are the following it is provided by the Telegraph 
Act, 1878 (41 & 42 Viet. c. 76), s. 13, that, as regards all railways and 
canals then existing or authorised, the arbitrators are to be those appointed 
by that Act, and not those who would otherwise be appointed under the Lands 
Clauses Acts, pursuant to the Telegraph Acts, 1868 (31 & 32 Viet. o. 110) 
and 1869 (32 & 33 Viet. c. 72). It is probable that the effect of this provision 
is to repeal the Telegraph Act, 1868 (31 & 32 Viet. c. 110), s. 9 (10), (11), 
and that there is no longer any jurisdiction in the Lord Chief Justice to appoint 
an umpire ; see Jl . v. Coleridge (Lord) (1876), 46 L. J. (q. b.) 649, where, how- 
ever, it was unnecessary to decide the point, as the Postmaster- General waived 
the objection ; (ii.) by the Telegraph Act, 1869 (32 & 33 Viet. c. 73), s. 12, the 
mode of conducting the arbitration, in cases of agreements between the 
Postmaster-General and foreign telegraphic companies, is to be that prescribed 
by the Mbitration provisions of the Companies Clauses Consolidation Act, 1845 
(8 & 9 ^^ct. c. 16), 88. 128 — 134 ; (iii.) the arbitration in relation to the amounts 
payable for the exclusive use of a telegraph for Government purposes under 
the Telegraph Act, 1863 (26 & 27 Viet. c. 112), ss. 61, 62, is to be conducted 
in the manner prescribed in those enactments ; (iv.) the compensation payable 
to frontagers under the Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 27 (2), 
is to be settled by the Board of Trade, whose determination is to be final 
and conclusive (tWJ., s. 28) ; the Board has power to deal with the costs 
(idid,, s. 29). It is to be ob^rved that, in these arbitrations, though priTnd 
facie the arbitrator has no iurwdiction to d^l with any question of com- 
pensation other than those submitted, ho may include all questions, whether of 
annual rent or lump sums, in an award of one gross amount, if the parties are 
aware that he is taking into consideration aU such matters, and make no 
objection ; see R, v. Metropolitan Rail. Co. (1883), 60 L. T. 6, C. A., where two 
questions were dealt with by the arbitrator on a reference under the Telegraph 
Act, 1868 (31 & 32 Viet, c. 110), s. 9, only one of which had been formally 
submitted, namely, (i.) what was to be paid by the Postmaster-General to a rail- 
way company for the prospective loss of its right to grant wayleaves to others for 
telegraphs, and" (ii.) what yearly rent was to be paid for the perpetual right of 
way which the Postmaster- General acquired for his posts and wires over the 
railway company’s system, and the arbitrator awarded one gross sum to include 
(i.) and the capitalised value of (ii.) ; whereupon the company insisted that they 
were not bound, and they accordingly refused, to hand over their telegraphs 
except at an agreed or assessed annual rent, on the ground that the arbitrator 
had no jurisdiction to deal with, and had not dealt with, the question of rent, 
and that the sum awarded must be deemed to represent only compensation for 
the proi^ective loss above mentioned ; but the court made absolute a rule for a 
mandamus to the company, on the prosecution of the Postmaster-General, to 
tranter the .telegraphs, being of opinion that the company was in no wav 
misled, and were perfectly aware that the arbitrator was in fdbt dealing with 
bbth q'uestions, and intending to adjudicate on both. 

'(o) Telegraph Act, 1863 (26 & 27 Viet. c. 112), ss. 7, 21 (4) ; Telegraph Act, 
.1868 (31 & 32 Viot. c. 110), ss. 7—9 ; Telegraph Act, 1869 (32 & 33 Viet. c. 73), 
ss. 10 — 12; Telegraph Act, 1870 (33 & 34 Viet. c. 8^, s. 4; Telegrapn 
(Construction) Act, 1908 (8 Edw. 7, c. 33), s. 6 (3). The Lands Clauses Acts 
are defined in the Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 23 ; see title 
CoMPxn:.80HY Pukchasb of Land and Compensation, Vol. VI., pp. 12 
For a full account of the procedure under the Lands Clauses Acts, see ibid., pp; 6 
et ieq. In the case of compensation to officers and clerks of the telegraph 
companies referred to in note (^}, p. 382, ante, the assessment was to be made on 
a basis expressly prescribed in the enactment relating thereto ; see Telegraph 
Act, 1868 (31 & 32 Viet. c. 110), s. 8 (7); R. v. Postmaeter-General (1875), 32 
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Sect. 3. — Other Remedies, 

767. For the violation of certain provisions of the Telegraph 
Acts (][>) there are civil remedies provided other than those already 
mentioned {q). Thus, the Board of Trade, on executing any work 
which the owner of a telegraph placed or maintained in, under, 
or over any estuary or branch of the sea, or shore or bed of any 
tidal water, has failed to execute according to the statutory 
requirement in that behalf, is empowered to recover the expenses 
thereof from such owner with costs as a Crown debt, and is 
entitled to all the preferences and privileges attaching to that 
mode of recovery (r). The Postmaster-General may sue for any debt 
due to him as a private debt, instead of resorting to statutory jjenal- 
ties («). On the other hand, in the case of submarine telegraphy, 
statutory restrictions are placed upon common law rights of action in 
respect of the act or default or neglect of any officer of a warship or 
specially commissioned vessel of His Majesty in the execution of 
his statutory duties, both as to the time within, and the tribunals 
before, which such action must be brought, and as to tender of 
amends, costs, and otherwise (0- 


L. T. 559 ; i?. v. Postmaster-General (1878), 3 Q. B. D. 428, 0. A. ; nee also 
Pensions Commutation Act, 1872 (35 & 36 Viet. c. 8^, s. 2 (now repealed), 
applying Pensions Commutation Act, 1871 (34 & 35 Viet. c. 36), s. 3. As to 
pensions of officers and clerks of the Submarine Telegraph Co., Ltd., and of the 
Soci5t5 Carmichael et Cie., who, on the 1st April, 1889, had entered the per- 
manent civil service of the State in an established capacity, see Post Office 
and Telegraph Act, 1897 (60 & 61 Viet. c. 41), s. 3 ; and as to the rights of the 
transferred staff of the National Telephone Co., Ltd., to superannuation 
allowances on the acquisition of such company’s undertaking by the 
Postmaster-General, see Telephone Transfer Act, 1911 (1 & 2 Goo. 5, c. 26), 
ss. 6, 7. 

(pi As to the Telegraph Acts, see note (m), p. 349, ante. 

( q) As to ordinary remedies at common law, existing independently of, or 
expressly saved by, the Telegraph Acts (see note (m), p. 349, ante), see p. 394, 
post, 

(r) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 40; see note [q), p. 358, 
ante. As to the preferential character of a Crown debt, see Re Nihlock, [1907] 
2 I. R. 569. As to the recovery of Crown debts generally, see title Crown 
Practice, Vol. X., pp. 14 et aeq, 

(«) Telegraph Act, 1878 (41 & 42 Viet. c. 76), s. 11. Accordingly, in A.-G. 
V. Edison Telephone Co, of London (1880), 6 Q. B. D. 244, the Attorney- 
General, on behalf of the Postmaster-General, instead of proceeding for 
penalties, prayed for and obtained an account. 

{t) Submarine Telegraph Act,, 1885 (48 & 49 Viet. c. 49), s. 6 (3), (4), (5), as 
vaned by the Public Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), 
ss. 1, 2 ; see, |enerally, title Public Authorities and Public Officers, 
Vol. XXni., pp. 338 et aeq. 
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Part IX. — Penal Provisions Relating to 
Telegraphs. 

Sect* 1. — Protection of the Postmaster-GeneraL 

768 . Of the various offences in relation to telegraphs which are 
created by the Telegraph Acts 00 and other enactments, the first 
group concerns the property, rights, and interests of the Postmaster- 
General, and others authorised by statute to acquire, own, or work 
telegraphs and transmit telegrams. In this class are comprised the 
following statutory ofiences which are punishable as prescribed : — 
wilful or malicious injury to telegraphs or telegraphic posts or other 
works, or obstruction of telegraphic communication (v ) ; violation of 
the exclusive privileges of the Postmaster- General in the transmis- 
sion of telegrams, and services incidental thereto (a ) ; refusal or 
failure on the part of non-telegraphic “ undertakers,” when altering 
their works, to comply with the statutory requirements of the Post- 
master-General (h ) ; establishment, installation, or working of wire- 
less telegraph stations, or apparatus, without a licence from the 
Postmaster-Geneial, or in violation of the terms of any such 
licence (c ) ; and wilful or culpably negligent breakage of submarine 


(w) As to the Telegraph Acts, see note (rn), p. 349, ante, 

{v) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), ss. 37, 38; see title 
Oktminal Law and Procedure, Vol. IX., p. 787. By the Telegraph Act, 
1878 (41 & 42 Viet. c. 76), ss. 8—11, penalties, recoverable summarily, are 
aunexed to any destruction of, or injury to, any “ telegraphic line” of the 
Postmaster-General, whereby telegraphic communication is carelessly or wil- 
fully interrupted (the penalty being a daily fine of £20 maximum, or a gross 
])enalty of £50 maximum, at the option of the Postmaster- General), and to 
any obstruction of the Postmaster-General or his agents in placing, main- 
taining, altering, removing, or repairing any such telegraphic line (the penalty 
being a fine not exceeding £10, or, if the offence is a continuing one, a daily 
penalty not exceeding £10). As to unauthorised fixing of notices to telegraph 
posts, see title Post Office, Vol. XXII., p. 666. For the statutory meaning 
of “telegraphic line ’* and “post,” see p, 350, ante. 

(а) Telegraph Act, 1869 (32 & 33 Viot. c. 73), s. 6. The offence is punish- 
able summarily by a tine not exceeding £5 {ibid,). As to the “ exclusive 
privileges ” referred to, see pp. 355 et seq.y ante, 

(б) As to the statutory requirements of the Postmaster-General, see pp. 360 
et 8e^., ante. Failure to give the pi*e8cribed notice to the Postmaster- General is 
punishable summarily with a penalty not exceeding £10 a day (Telegmph Act, 
1878 (41 & 42 Viet. c. 76), s. 7 (6) ) ; failure to comply with the requirements of 
the Postmaster- General’s counter-notice is punishable summarily with a penalty 
not exceeding £10 a day, or, if by reason of such failure telegraphic com- 
munication is interrupted, not exceeding £50 a day {ihid,y s. 7 (7) ). As to 
similar offences on the part of electric light undertakers, see title Electric 
Lighting and Power, Vol. XII., pp. 572, 577, 578, 640. 

(c) Wirelep Telegraphy Act, 1904 (4 Edw. 7, c. 24), s. 1 (3), (4), (5). The 
punishment is, on conviction on indictment, imprisoftment for not exceeding 
twelve months, with or without hard labour, or a fine not exceeding £100, ana 
on summary conviction a fine not exceeding £10, together with (in either case) 
forfeiture of the apparatus, which may be seized at any station, place, or ship, 
pui-suant to a search warrant, which warrant any magisti-ate, on being satisfied 
of the facts by evidence on oath, may for that purpose grant to any pblice 
officer or officer appointed by the Postmaster-General, the AdmiraJty> the 
Army Council, or the Board of Trade ; and in any such case the* Merchant 
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cables, or injury thereto in such manner as may interrupt or obstruct 
telegraphic communication (d). 

Sect. 2. — Protection of Private Rights, 

769. A second group of penal provisions consists of those which 
are designed to protect the property and safety of bodies and 
persons affected by the construction and maintenance of telegraphic 
works. This class comprises the following acts or omissions on the 
part of telegraph undertakers, which are statutory offences, 
punishable as prescribed : — failure to make good a street or public 
road, after having opened or broken it up, or to fence, watch, 
or light the part broken up during the operation (e ) ; non-compli- 
ance with directions given by a court of summary jurisdiction 
for the protection of a landowner, where a telegraph has been 
placed above ground within a certain distance of his dwelling- 
house (/); non-payment of expenses incurred by the Board of 
Trade in relation to the placing and maintaining of telegraphs, 
buoys, or sea-marks in an estuary, or branch of the sea, or bed or 
shore of any tidal water (g) ; non-compliance, on the part oi any 
telegraph undertakers, other than the Postmaster-General, with any 
bye-laws made by an urban authority for the prevention of danger 
and obstruction to the public from posts, wires, tubes, or other 
apparatus placed above, over, along, or across any street for the 
purposes of any telegraph or telephone (h ) ; and, on the part of the 


Shipping Act, 1891 (57 & 58 Yict. c. 60), bb. 684, 686, 693, relating to 
the enforcement of penalties by distress on ships, apply. By the Wireless 
Telegraphy (Foreign Ships) Regulations, 1908 (Stut. E. A 0., 1908, p. 961), r. 7, 
unlicensed wireless telegraphy for the purpose of making, or receiving, signals 
of distress is exempted from penalty, and by the Wireless Telegraphy Order, 
1908 ^tat. R, A O., 1908, p. 960), reg. 1, it is provided that a person on board a 
British ship which is registered in any British possession, other than the Isle 
of Man or Channel Islands, or in any British Protectorate, if acting under a 
licence from a competent authority of any such place, commits no offence. 

(d) Submarine ^Telegraph Act, 1885 (48 & 49 Viet. c. 49), s. 3 (2), (3), (5) ; 
see also ihul, ss. 7, 8 (evidence), 9 (person deemed to be in cnarge of a vessel), 
12 (definitions). The offence is an indictable misdemeanour, punishable on 
conviction, if the act was wilful, by penal servitude for not exceeding five 
years or imprisonment with or without hard labour for not exceeding two years, 
or by a fine, or both ; and if the act was due to culpable negligence only, by 
imprisonment without hard labour for not exceeding three months, or by a fine 
not exceeding £100, or both {ibid., a. 3 (2) ). Any person aiding and abetting is 
punishable as a principal {ibid., s. 3 (5) ). Further, any obstruction of an officer 
of a warship or specially commissioned vessel of His Majesty, or any neglect 
to comply with any order or direction of such officer, is an offence punishable 
on summary conviction by a fine not exceeding £50, or by imprisonment with 
or without hard labour for not exceeding two months {ibid., s. 6 (1), (2) ), 

(e) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 18. The punishment is a 
penalty not exceeding £20, or, in case of a continuing offence, a maximum 
penalty not exceeding £5 a day, to go to the body having control of the street or 
public road (ibid,); compare title Hiouways, Sikeets, and Beidges, 
Vol. XVI., p. 255. 

{/) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s. 22 (5). The punishment 
is a daily penalty not exceeding £5, recoverable summarily (ibid.). 

{g) Ibid., B. 40. The expenses are recoverable as a penalty {ibid.), 

(h) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), ss, 13—15. 
The punishment is a penalty, recoverable summarily, not exceeding £6, 
and, m the ^ case of a continuing offence, not exceeding 40fl. a day, and the 
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master of any vessel engaged in laying or repairing a submarine 
cable, violation of any collision regulations, or interference with any 
fishing vessel, or the operations thereof, contrary to any regulations 
made for the protection of such vessel (i). 

Sect. 3. — Protection of the Public Using the Telegraphs, 

770. A third class of penal provisions is intended to enforce 
the duties of telegraph undertakers to the public using the tele- 
graphs. This group includes the following acts and omissions 
which are made statutory offences punishable as prescribed: on 
the part of any person employed by a telegraph company, the 
improper divulging to any person of the contents of any 
telegram (/r), and on the part of any person having official con- 
nexion with the Post Office, or acting on behalf of the Postmaster- 
General, the disclosure or interception, improperly or contrary to 
duty, of the whole or any part of the contents of any telegraphic 
message, or message intrusted to the Postmaster-General for 
transmission (0 ; on the part of any person in the employ of any 
telegraph undertakers, the wilful or negligent omission to transmit 
or deliver, or delay in the transmission or delivery of, any 
telegram (m ) ; and, on the part of any person whatever, the forgery, 
or wilful and unauthorised alteration of a telegram, or the uttering 
of such telegram knowing it to be forged or altered, or the transmis- 
sion by telegraph, or the uttering, as a telegram, of any message 
or communication known not to be a telegram, whether there was 
any intention to defraud or not(H). 


iji.Tp;i8trate has jurisdiction to make an order for the removal of the posts, 
wiics, etc. {ibid.). As to such bye-laws, Bee p. 388, post. The Postmaster- 
General is exempt from these provisions ; see ibid. 

{i) Submarine Telo;?raph Act, 1880 (48 & 49 Viet. c. 49), b. 5, which makes 
the offences punishable in the manner proscribed by the Merchant Shipping 
Act, 1894 (o7 & o8 Vict. c. 00), Part XUl., and the Sea Fisheries Act, 1883 
(46 & 47 Vict. c. 22), s. 0 ; s^e titles FisiiEKiEs, Vol. XV., p. 028; Shipping 
AND Navigation, Vol. XXVI., pp. et seq. 

{k) Telegraph Act, 1863 (26 & 27 Vict. c. 112), s. 45; Post Ofhee (Protection) 
Act, 1884 (47 & 48 Vict. c. 76), s. 11. Under the former )>rovision the punish- 
ment is a penalty, recoverable summarily, not exceeding £20 ; under the latter 
the punishment is, on summary conviction, the like penalty ; and on conviction 
on indictment, imprisonment with or without hard labour for not exceeding 
one year, or a fine not exceeding £100. 

(/) Telegraph Act, 1868 f3l & 32 Vict. c, 110), s. 20; the punishment is 
imprisonment for not excecuing twelve calendar months [ibid.). The property 
in the message is to bo laid in the Postmaster-General ; and^o value of such 
message need be alleged or proved, nor need the nature of the officiabs employ- 
ment be paiticularised [ibid., s. 21). As to the disclosure of the contents of a 
telegram in obedience to a subpoena or order of a court of justice, see pp. 369, 
370, ante. 

(w) Telegraph Act, 1863 (26 & 27 Vict. c. 112), s. 45. The punishment is a 
fine not exceeding £20, recoverable summarily [ibid.). 

(u) Post OflGlce (Protection) Act, 1884 (47 & 48 Vict. c. 76), s. 11 ; see title 
OiiiMiNAL Law and Procedure, Vol. IX., p. 762 ; and, as to forgery generally. 
Forgery Act, 1913 (3 & 4 Geo. 5, c. 27). 
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Sect. 1 . — Telegrajyh Regulations, 

771. For the purpose of carryin*^ into effect statutory pro- 
visions relating to telegraphs, Parliament has confided to various 
public and local authorities the power and duty of subordinate or 
derivative legislation with respect to the several matters respectively 
mentioned below. 

With reference to the conduct of telegraphic business, the 
Postmaster-General is authorised to frame regulations for the 
prevention of disclosure of the contents of telegrams (o), and for 
fixing the hours during which the offices shall be open, the terms 
upon which the telegraphs may be used, the charges to be made 
for the transmission of telegrams, and the conduct of telegraphic 
business generally (p). 

As regards public sal'ety and convenience, it is recognised in the 
Telegraph Acts (q) that any county council or urban sanitary authority 
may from time to time make regulations in relation to telegraphic 
lines to which any licensee of the Postmaster-General is to be 
subject in exercising the powers conferred on him by the licence (r ) ; 
and any urban authority may make, alter, and repeal bye-laws, 
which, however, are not to affect the telegraphs of the Postmaster- 
General, for the prevention of danger and obstruction to the public 
from telegraphic posts, or from wires, or other telegraphic or tele- 
phonic apparatus placed over, along, or across any street, and for 
their inspection, and, if need be, prohibition («). 

772. With respect to telephones, inasmuch as a telephone is 
a species of statutory telegraph (t), all the powers above mentioned 
which have been conferred upon the Postmaster-General for the 
framing of regulations as to the conduct of telegraphic business 
generally involve a like power of subordinate or ancillary legislation 


ro) Telegraph Act, 1868 (31 & 32 Viet, c. 110), s. 20. 

(jp) Telegraph Act, 1885 (48 & 49 Viet. c. 68), s. 2. Numerous regulations 
have been issued hereunder, of which the following are now in force ; — (i.) as to 
inland telegrams — Telegraph (Inland Written Telegram) Regulations, 1898 
^tat. R. & 0. Rev., Vol. XIII., Telegraph, p. 11) ; Telegraph (Inland Written 
Telegram) Amendment (No. 1) Regulations, 1905 (Stat. R. & 0., 1906, 
p. 1346) ; Telogi-aph (Inland Written Telegi-am) Amendment (No. 2) Regulations, 
1906 (Stat. R. d’ 0., 1906, p. 731); Telegi*aph (Inland Written Telegram) 
Amendment (^No. 3) Regulations, 1910 (Stat. R. & 0., 1910, p. 769); 
Telegraph (Inland Written Telegram) Amendment (No. 4) Regulations (Stat. 
R. & 0., 1912, p. 1210) ; (ii.) as to foreign telegrams — ^Telegraph (Foreign Written 
Telegram) Regulations, 1900 ^tat. R. & 0. Rev., Vol. XIII., Telegraph, p. 33) ; 
Telegraph (Foreign Written TeleCTam) Regulations, 1906 (Stat R. & 0., 1906, 
p. 736] ; Telegi-aph (Foreign Written Press Telegram) Regulations, 1906 
(Stat. R. & 0., 1906, p. 759); Telegraph (Foreign Written Press Telegram) 
Amendment (No. 1) Regulations, 1907 (Stat. R. & 0., 1907, p. 1036). As to 
“spoken telegrams,” or telephonic messages, see note (v), p. 389, 

G) As to the Telegraph Acts, see note (m), p. 349, ante. 

(rj Telegraph Act, 1892 (65 & 56 Viet, 69), s. 6 (2) (b). 

(a) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 69), ss. 13, 16. 
(t) Sg^ p. 350, ante. 
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with reference to telephonic business. Accordingly, such of the i. 

Postmaster-Generars regulations as relate to telephones specifically, Telegraph 
purport, nevertheless, to have been issued under the authority of the Regula- 
Telegraph Acts (?/.) generally (r). There is one enactment, however, 
whereby the Postmaster-General, in relation to licences for the 
supply of public telephonic communication, eo nomine^ is charged 
with the duty of auxiliary legislation, in so far as he is thereby 
authorised to make an order, prescribing the conditions under 
which competing licensees are to afford one another facilities for 
the transmission of telephonic messages between their respective 
systems in the same '‘exchange area”(«). Such an order has 
been made accordingly (6). 

773. With respect to wireless telegraphy, the Postmaster- wireless 
General has power to make regulations as to the manner of t^iiegiaphy. 
application and the fees payable for licences (c), and also as to the 
conditions under which any apparatus may be worked on a foreign 

ship whilst in territorial waters, and imposing penalties for the 
violation thereof, including the forfeiture of any such apparatus (d). 

Such regulations have been made, and they contain a provision 
that the working of any apparatus on board a foreign ship when 
in any harbour in the British Islands shall be subject also to any 
rules issued by the Admiralty (c), 

774. With respect to submarine cables, certain provisions of Submarine 
merchant shipping legislation, whereby His Majesty is empowered, 

by Order in Council, on the joint recommendation of the Admiralty 

(u) As to the Telegraph Acts, see note (m), p. 349, ante. 

(v) Seethe Telephone Regulations, 1910 (Stat. R. & 0., 1910, p. 770). In ihtd., 
r. 1, “telephone” isdotined as “any transmitting or receiving instrument used 
or intended to be used at any office lor the purpose of transmitting or receiving 
spoken messages or communications by means of electricity,” and “telephonic 
message” as “a spoken message or communication transmitted by telephone.” 

This regulation also defipes the terms “office,” “exchange,’' “exchange 
isystem,” “subscriber,” “caller,” “call office,” “trunk line,” “branch line,*' 

“ single period ” etc. In the remaining regulations the charges and the 
conditions of user are dealt with. 

(a) Telegraph Act, 1899 (62 & 63 Viet. c. 381, s. 3 (6). 

(b) Telegraph (Telephonic Intercommunication) Order, 1899 (Stat. R. & 0. 

Rev., Vol. XIII., Telegraph, p. 31), which deals principaUy with “restricted 
inter-communication ” ; see Stuansea Corporation v. National Telephone Co., Ltd. 

(1906), 75 L. J. (CH.) 407, C. A. 

(r) Wireless Telegraphy Act, 1904 (4 Edw. 7, c. 24), s. 1 (6). 

{d) Ibid., 8. 3 (4). 

(c) Wireless Telegraphy (Foreign Ships) Regulations,, 1908 (Stat. R. & 

O., 1908, p. 961), r. 1 of which defines “territorial waters’' as “such 
part of the sea adjoining the coasts of the British Islands as is deemed by 
international law to be within the tenitorial sovereignty of His hfejesty,’’ 
including “harbours,” which expression, and the term “ naval signalling,” are 
also defined ; ibid., rr. 2, 3, prohibit violation of any fules of a wireless telegraph 
station and interference with any naval signalling station respectively ; iWd., 
r. 4, prohibits use of wireless apparatus without the permission of the Post- 
master- General, or in breach of any Admiralty rules, as mentioned in the text ; 
ibid.f r. 5, authorises the Postmaster-General to take over the control of any 
wireless telegraph apparatus or installation in cases of emergency ; ibid.^ r. 6, 
imposes penalties, being those imposed by the statute itself; and ibid., r. 7, 
exempts from penalties the unlicensed use of wireless telegraph apparatus for 
making or receiving signals of distress. 
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and the Board of Trade, to make regulations for the prevention of 
marine collisions, and as to lights, fog signals, steering and sailing 
rules generally, extend to authorise regulations with reference to 
the relations between vessels engaged in laying or repairing cables 
and sea-fishing or other vessels (/). 

Sect. 2. — Yaliditif of Telegraph Eegidations. 

775. In point of substance, the only condition of the validity of 
any regulation, rule, bye-law, or order purporting to be framed 
under parliamentary authority, is that it must not exceed the 
limits of the authority, or serve other purposes than those 
expressed in, or reasonably to be inferred from, the enactment 
from which alone the delegated legislation derives its vitality (g). 

776. The conditions precedent or subsequent to the validity, or 
the continued validity, of such regulations, in point of formalities 
and procedure, are prescribed in the several enactments (/t)* In 
some cases Parliament requires the consent or concurrencQ-^of 
certain authorities other than the authority to which theregulaMoh-/ 
making powers are confided, such as that of the Treasury (where 
it is a question of public money or revenue), or of the Board of 
Trade, or Admiralty (i). In other cases publication is required to 
be made in a particular manner before, or within a jn’escribed 
period after, the issue of the regulations (A:). In nearly every 


(/) Submarine Telegraph Act, 18cS5 (48 & 49 Viet. c. 49), a. 6 (1), providing 
that certain pro^isions of the Merchant Shipping Amendment Act, 18()2 (25 & 
2(j Viet. c. 03), now repealed by the Merchant Shipping Act, 1894 (57 & 58 
Viet. c. 00), H. 745, Sched. XXll., and replaced by rs. 418 -424, shall 
extend to authorise regulations for carrying into effect the Submarine Telegraj)!! 
Act, 1885 (48 & 49 Viet. c. 49), Sched., arts. V., VI.; see, further, title 
Shipping and Navigation, Vol. XXVI., pp. 359 ct soj. 

{(j) No question as to the validity, from this ])oiiit of view, of any of the 
numerous regulations issued under the Telegraph Acts (see note (w), p. 349, 
ante) has yet arisen, or is likely to arise, inasmuch as the purposes which such 
regulations are to carry into effect and the authorities which are respectively 
to make them are in every case defined with sufficient precision. There is no 
provision in any enactment that any regulations are to bo reasonable, ns there 
nad been in the special Acts of parlinmontary telegraph companies incor- 
porated before the commencement of the Telegraph Acts (see note (w), p. 349, 
ante), as, for instance, in the Electric Telegraph Company’s Act, 1853 (16 & 17 
Viet. c. cciii.), s. 60. The question of the roasonablcnoss of a regulation 
framed under this provision was debated in MacAndrew v. Electric Tehgra])h 
tJo. (1855), 17 C. E. 3. No such question can ever arise in the case of any 
regulation under die Telegraph Acts (see note (m), p. 349, ante), to which tho 
only possible objection, in point of substanco, could be either that the regulation 
is ultra vires or that it was not made by the proper authority. 

(A) See pp. 388, 389, ante, and tho text, suiirn. 

(i) As to the Treasury’s consent, in cases of regulations with respect to fees, 
see Tele^aph Act, 1899 (62 & 63 Viet, c, 38), s. 3 (5) ; Wireless Telegraphy Act, 
1904 (4 Edw. 7, c. 24), s. 1 (6). As to the Admiralty and tho Board of Trade, 
see the enactments cited in note (e), p. 389, ante, note (k), infra, 

[k) See, for instance, tho Public Health Acts Amenumont Act, 1890 (53 & 54 
Viet. c. 59), s. 13 (4), (5), (6), whereby it is provided that any proposed bye-laws, 
or any proposed alterations or repeals of existing bye-laws, must be submitted 
to, and approved by, the Board of Trade, and that reasonable notice thereof is 
to be served upon all persons interested in any telegraphic apparatus who may 
be affected thereby ; whereupon any such person may lodge objections, and be 
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case it is a condition subsequent to the continued validity of such 
rules that they be laid before both Houses of Parliament within 
specified limits of time {1). Unless a particular form or manner is 
prescribed, a regulation may be made in any form or published in 
any manner. For instance, a condition printed at the back of a 
telegraph form may constitute a valid regulation if the statute 
says nothing to the contrary (m). 


Part XI. — Financial Provisions of the 

Telegraph Acts. 

777 . In many of the Telegraph Acts (v), and in all the Telegraph 
(Money) Acts(/0, there are provisions for raising money, either 
within specified limits, or generally, for telegraphic purposes autho- 
^ Tili'^d by Parliament, stating in each case how the money is to 
’ be provided, appropriated, and repaid. Since a statutory tele- 
graph includes a telephone (o), it follows that every parliamentary 
authority to raise money for general telegraphic purposes involves 
an authority to raise money for telephonic purposes; but in 
some cases it is expressly directed that the fund authorised to 
be raised shall be devoted to such last-mentioned purposes 
exclusively (p). 


heard to support thorn before the J^oard of Trade, who riiay exempt any 
particular posts, wires, or apparatus, in cortaiu circumstance.^, and for a 
limited period, from the operation of tlie bye-laws, 

(/) Telegraph Act, 18()(S (31 & 32 Viet. c. 110), s. 23; Telegraph Act, 1869 
(32 & 33 \hct. c. 73), s. 21 ; Tolegraidi Act, lH8o (48 & 49 Viet. c. o8), b. 2. 
fm) MacAndrew Electric TeUyraph (to, (1855), 17 0. B. 3. 

[n) Telegraph Act, 1803 (20 & 27 Viet. c. 112), s. 61 ; Telegraph Act, 
1868 (31 A 32 Viet. c. HO), s. 4 ; Telegraph Act, 1809 (32 & 33 Viet. c. 73), 
88. 13—19, 21 ; Telegraph (Money) Act, 1871 (31 & 36 Viet. c. 75) ; Telegraph 
(Money) Act, 1876 (39&40 Viet. c. 6); Telegraph Act, 1892 (55 & 50 Viet. c. 69), 
8. 1; Telegraph (Money) Act, 1890 (59 A 60 Viet. c. 40); Telegraph (Money) 
Act, 1898 (61 A 62 Viet. c. 33) ; Telegraph Act, 1899 (62 A 63 Viet. c. 38), a. 1 ; 
Telegraph (Money) Act, 1904 (4 Kdw. 7, c. 3) ; Telegraph (Money) Act, 1907 
(7 Edw. 7, c. 6) ; Telephone Transfer Act, 1911 (1 A 2 Geo. S', c. 26), as. 1—5 ; 
Telephone Transfer Amendment Act, 1911 (1 A 2 Geo. 5, c. 66), s. 1 ; Telegraph 
(Money) Act, 1913 (3 A 4 Geo. 5, c. 24). 

a See p. 350, ante. 

See Telegraph Act, 1892 (55 A 56 Viet. c. 59), s. 1, where it is recited 
that “ it is expedient to rai.se money with a view to garry into effect the 
scheme of the Postuiastor-General for the development of that part of the 
telegraphic system of the United Kingdom which is called the telephonic system, 
and m particular with a view to purchase and provide the main linos of telephonic 
communication,” and thereupon it is enacted that “ the Treasury may, with 
the above view, issue . . . ”; Telegraph (Money) Act, 1907 (7 Edw. 7, c. Oj.s. 1, 
empowering the Treasury to raise suen sums, not exceeding a si^ecifiod limit, as 
may be required by the Postmaster-General for the purpose of developing the 
telephonic ^stem in accordance with estimates approved by the Treasury ; 
Telephone Transfer Act, 1911 (1 A 2 Geo. 6, c. 26), s. 1 (1), whereby the 
Treasury is empowered to raise money “ for the purpose of providing for tho 
payment of the telephone purchase-money ” (as to the meaning of which 
expression see ibid,, s. 9), and also s. 2) generally “ with a view to tho 
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778. Any council of a borough, or of an urban district, having 
a licence from the Postmaster-General to provide a system of public 
telephonic communication, may defray the expenses of exercising 
the powers conferred by the licence, in the case of a borough, out 
of the borough fund or borough rate, and, in the case of an urban 
district, out of the general expenses rate, and for that purpose 
may borrow money in the prescribed manner ; but, in the former 
case, the money is to be borrowed on the security of the borough 
fund or rate (a). 


Part XII.— Telegraphy at Common Law. 

Sect. 1. — Rights and Liabilities of Telegraph Undertakers, 

779. Except in so far as protected or restricted by statute, or 
by any licence granted, or order or regulations made, pursuant to 
statutory authority, every person engaged in telegraphic business 
is subject to the ordinary law of the land. For example, if any 
such person opens or breaks up a street or another personas private 
land for the purpose of his intended works, or places or maintains 
a telegraph under or above such street or land, or interferes with 
the property, rights, duties or interests of any public or local 
authority, or landowner, or member of the public, so as to create 
an obstruction, nuisance or trespass, he is liable to the same extent, 
and in the same manner, as any other wrongdoer (/>). 

A street is only vested by statute in a local or road authority to 
the extent of its area of user as a street ; the authority owns only 
the surface, paving, or vesture of the land constituting the street, 
and BO much of the soil below, and of the column of air above, as is 
required to enable it to discharge its duty of maintaining the street 
in proper repair for all ordinary street purposes (c). It follows that 
an unauthorised and unlicensed invasion of any subsoil, or stratum 
of air, which is outside this area of user as a street, for the purpose of 


(levelo;^ment of that part of th« telegraphic system of the United Kingdom 
which 18 called the telephonic system Telephone Transfer Amendment Act, 
1911 (1 & 2 Geo. 5, c. 66), s. 1 ; Telegraph (Money) Act, 1913 (3 & 4 Geo. 5, 
c. 24), 8. 1, containing fui’thor powers of raising money “ for the development 
of that part of the telegraphic system of the iJnited Kingdom which is called 
the telephonic system.” 

fa) Teleg:raph Ac!, 1899 (62 & 63 Viet. c. 38), b. 2. As to the expenses of 
indemnifying the Postmaster-General against loss, see title Post OmcE, 
Vol. XXll., p. 660. As to the meaning of “ borough” and “ urban district,” 
see title Local Government, Vol. XIa., pp. 293, 262; as to the meaning of 
“ borough fund,” see p. 319 ; and of “ Iwrough rate,^’ ibid., p. 320 ; as to 
the meaning of “ general expenses rate,” see ibid., p. 280. As to the borrow- 
ing powers of local authorities, see ibid., pp, 282, 283, 317. 

(b) B. V. United Kingdom Electric Telegraph Co. (1862), 31 L. J. (m. C.) 166, 
follqwing R . v. Longton Cat Co, (1860), 29 L. J. (M. C.) 118 (gas pipes), and 
R. V. Train (1862), 2 B. & S. 640 (tram rails); Attenborough dt Son v. Loudon 
etc. Tfl^hone Co., [1884] W. N. 2. 

(c) ’8ee, further, title Highways, Streets, and Bridges, Vol. XIV., pp. 67, 
68, 69. 
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placing or maintaining telegraphic wires or works, is not a trespass, Sect, i 
• or a violation of any proprietary rights of any local authority, what- Rights and 
ever else it may be (rf). If, however, the local authority chooses to Liabilities of 
take the law into its own hands, as, for instance, by cutting the un- Telegraph 
authorised telegraph or telephone wires, the unlicensed company, on Unde^ 
whom the burden then rests of justifying its action, is placed in a 
corresponding difficulty, and having no rights either at common 
law or by statute, may be unable to discharge that burden, or 
prove a trespass (e). On the other hand, a non-statutory telegraph 
company is as much exempt from statutory restrictions and 
conditions as it is devoid of statutory privileges, and any body 
or person complaining of its alleged wrongful acts cannot, at one 
and the same time, claim to treat such company as a common law 
trespasser and also as a violator of the provisions of a telegraphic 
enactment which, ex hypothesi on the former basis, does not apply 
^0 iK/)* If such a company, though not acting under the pro- 
tection of any of the Telegraph Act8(//), is not violating any of them, 
it is entitled to all its common law rights of property, and subject 
to the^orresponding liabilities (a). In like manner, independently 
of legislation, the owners of submarine cables may resort to all 
common law remedies for injury or damage thereto, or for nuisance, 
whether at common law, or under the Admiralty jurisdiction (6). 


{d) Wandmorth Board of WorU v. VniUd Telephone Co. (1884), 13 Q. B. D. 
004, 0, A. (overhead wires of a telephone company); followed in Fareham 
Local Board and Fareham Electric Light Co. v. Smith (1891), 90 L. T. Jo. 467 
(overhead wires of an electric light company), and Finchley Electric Light 
^o.y. Finchley Urhan^ Council^ [1903] 1 Ch. 437, 0. A., where it was further 
decided that the limited ownership of the local authority, as described in 
the text, is in no way extended or affected by the circumstance that their 
predecessors had an absolute ownership of the soil. 

^ NationaX Telephone Co,^ Ltd, v. St. Peter F<yrt (Comiahles)^ [1900] A. C. 317, 

(/) Wandmorth Board of Worhe v. United Telephone Co., suprOf at 
PP*. 917, 918, 924, 928. Hete the plaintiffs insisted that their consent, 
which had not bwn obtained, was a condition precedent to the placing of 
the telephonic wires over the street, pursuant to the Telegraph Act, 1868 
(26 & 27 Viet 0, 112), s. 12, but it was hold that they had no right to claim 
the benefit of that statute, which applied only to any company authorised 
by special Act to construct and maintain telegraphs (which admittedly the 
defendants were not), any more than the defendants had any right to avail 
themselves thereof for ^e purpose of excusing that which was alleged to be 
either a trespass or a nuisance. 

(g) As to the Telegraph Acts, see note (m), p. 349, ante. 

(a) Thus, in National Telephone Co. v. Baker, [1893] 2 Ch. 186, where the 
defendants had collected electrical energy on their land, and discharged it 
into the earth beyond tbeir control, to the injury of the plaintiffs’ property, it 
was held that the plaintiffs were entitled to rely on the common law doctrine 
^ R^nds V. Fletcher (1868), L. R. 3 H. L. 330 (see title Negligence, 
Vol. XXL, p. 401), and, but for the fact that the defendants were held protected 
by the terms of a tramway provisional order, the plaintitfs would have succeeded 
in the action. See also Eaetern and South African Telegraph Co., Ltd, v. Cape 
Town Tramwaye Coe., Ltd., [1902] A. C. 381, P. 0. 

{h) Before me commencement of submarine cable legislation (see p. 376, 
ante) the owners of such cables were held entitled, in respect of injury to their, 
•cables by anchors, to common law relief, in Submarine Telegraph Co. v. Bickeon 
/1864), 16 C, B. 8.) 769, and to admiralty relief in The Clara Killam (^1870),’* 
L. B. 3 A. & E. 161. In Eastern and South African Telegraph Co., Ltd. v. 
€ape\ Tcfwn Tramways Cos., Ltd., supra, which raised the same question of law as 
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780. All companies and persons subject to the Telegraph Acts (c), 
and other enactments relating to telegraphs, are subject also to 
the common law, except in so far as those statutes and enactments 
expressly, or by reasonable implication, substitute statutory for 
common law rights, remedies, and liabilities. Certain provisions 
of the Acts (c), indeed, ahundanti cauteld, expressly preserve these 
rights and liabilities (d). 

Sect. 2. — lielation hetiveen Tdegraidi Undertakers and their 
Customers, 

781. Apart from the Postmaster-General, who stands in a 
peculiar position {e)y persons engaged in telegraphic business are the 
agents of the parties handing in signed messages for transmission, 
for the purpose of making a contract, with the necessary formalities 
(when required by statute) as to signature (/); but they are only 
agents for the transmission of a message in the terms in which such 
message is delivered to them by the sender (g). For any omission, 
delay, or negligence, in the duty of transmitting or delivering 
telegrams, they are liable to the sender (/i), with whom th#e is a 
contractual privity, but not to the person to whom it is sent, with 
whom there is none(i). They are not common carriers, even if 
carriers at all of the telegrams transmitted {k) ; nor are such 


National Telephone Co. v. Baker, [1893] 2 Ch. 186, the Privy Council recognised 
the right of the submarine cable company to rely upon the principle of RylamU 
V. Fletcher (1868), L. R. 3 U. L. 330, though the poouliar circumstances of th;it 
case, in thoir opinion, wore not such as to admit of its applicability. 

(c) As to the Telegraph Acts, see note (w), p. 319, ante. 

(u) Telegraph Act, 1863 (26 & 27 Yict. c. 112), ss. 18, 53 ; compare Sub- 
marine Telegraph Act, 1885 (48 & 49 Yict. c. 49), ss. 3 (4), 10. As to how far 
there is an alternative remedy by statute or at common law, see St, James and 
Fall Mall Electric Lvjht Co., Ltd. v. A*. (1901), 73 L. J. (k. n.) 618; and title 
{Statutes, pp. 169, i70, ante. As to the liability for torts arising out of tho 
performance of a statutory duty, see title Public Autiiokities and Public 
Officers, Vol. XXIII., pp. 312, 313; and compare titles Corporations, 
Vol. VIII. , pp. 388 et seq. ; Negligence, Vol. XXI., pp. 464 et sc^. 

(e) Subject, in the case of tho Postmaster-General, to those vanations which 
arise out of his constitutional status ; see p. 358, ante. 

(/) Godwin v. Francis (1870), L. E. 5 C. P. 295; McBlainy. Croji (1871), 
25 L. T. 804 (in both cases the message, as handed to the telegraph clerk lor 
transmission, was duly signed by tho sender); and see title Contracts, 
Vol. VIL, pp. 354, 368, 377. 

(y) Henkel v. Pape (1870), L. E. 6 Exch. 7. 

(h) For the ^ensure of aamages, see Sanders v. Stuart (1876), 1 C. P. D. 326, 
where the telegraph company negligently omitted to send a telegram in cypher, 
and it was held that the plaintiff was not entitled to recover for loss of 
commission on the order to which the telegram related, but only nominal 
damages. A telegraph company may by notice contract itself out of liability 
for mistakes in unrepeated telegrams [MacAndrew v. Electric Telegraph Co. 
(1865), 17 0. B. 3 (where the company advised that important telegrams should 
be repeated and cnarged a higher rate for such telegrams) ). 

(i) Play ford v. United Kingdom Electric Telegraph Co. (1869), L. E. 4 Q. B. 
706 ; Dickson v. Reuter's Telegram Co. (1877), 3 0. P. D. 1, 0. A. 

(h) Dickson v. Reuter's Telegram Co.y supra (where Bramwell, L. J., at p. 7, 
expresses the view that they are not common carriers). In MacAndrew v. Electric 
Telegraph Co., supra, it was assumed, but not decided, that they might bes 
called carriers or bailees of the telegrams. 
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in the case of a railway company engaged in the 
transmission thereof, traffic conveyed by the railway (I). 

Sect. 8. — Telegraphic and Telephonic Communications, 

782. In any branch of the law which involves the consideration 
of what is necessary to constitute a communication, an offer, an 
acceptance, or a publication, it is obvious that, as instruments by 
which these are commonly made or conveyed, telegraphs and tele- 
phones must play an important part. These questions fall within 
the titles of this work devoted to such subjects respectively (w). 


Sect. 3. 

Telegraphic 

and 

Telephonic 

Communi’ 

cations. 

In general. 


783. Notice of an injunction or order of a court may be given Notices, 
by telegram {n). In this case, the proper course is to telegraph to 
an agent at the place where the person affected by the order is to 
be found, with instructions to effect the service personally, and 
not to send the notice direct ; otherwise, if a writ of attachment is 
afterwards applied for, the respondent may resist the application on 
the ground that he bond fide believed the telegram to be a bogus 
message, or a trick, and, if he is believed, the application will fail (o). 
Similarly, a banker to whom a telegram is sent, which purports to 
come from a customer, is not bound to accept it, if unauthenticated, 
as a genuine and valid countermand of his primd facie duty and 
authority to pay that customer’s cheque, when presented, though 
he may reasonably postpone jiayment of the cheque so that inquiries 
may be made (p). 


Sect. 4. — Telegraphs and Telephones as the Subject of Demise. 

784. An agreement for the supply of a telegraphic or telephonic Hire of 
service to a house may be so framed as to create the relation of 
landlord and tenant between the parties with reference to the wires 
and apparatus placed therein (q). 


{l) Cowes and Newport Rail. Co. v. Board of Trade (1874), 43 L. J. (q. b.) 
242. 

{vi) A8 to offer and accejitance by telegram, see title Contract, Vol. VII., 
pp. 352 et seq. As to variation by telegram of an offer, see ihid.^ p. 354. 
As to the place where a contract by telegram is deemed to have been made, see 
Cowan V. O'Connor (1888), 20 Q. B. D. 640; as to defamatory communications 
by telegraph or telephone, see title Libel and Slander, Vol. XVIII., p. 661. 

(n) Be Bryant (1876), 4 Ch. D. 98. 

(o) Be Bishop, Tx parte Langley, Ex parte Smith (1879), 13 (Jh. D. 110, 0. A. 
As to service of proceedings, see, generally, title rRACTiCE and Procedure, 
Vol. XXin., pp. 169 et seq. 

{p) Curtice v. London City and Midland Bank, Ltd., [1908] 1 K. B. 293, 0. A. ; 
compare title Bankers and Banking, Vol, I., p. 607. 

(g) Keith Browse & Co. v. National Telephone Co., [1894] 2 Ch. 147 ; National 
Telephone Co. v. Qriffen, [1906] 2 I. R. 115. It may be pointed out that there 
are no express statutory provisions exempting telegraph and telephone fittings 
from distress, as in the case of electric lighting, gas, or water fittings (see titles 
Electric Lighting and Power, Vol. XII., p. 615; Gas, Vol. XV., p. 335; 
Water Supply) ; but such fittings, if belonging to a telegraph or telephone 
company, are protected under the Law of Distress Amendment Act, J908 
(8 Edw. 7, c. 53) ; see title Distress, Vol. XL, pp. 143 et seq. As to the 
exemption of Crown property from distress, see ihid., p. 133. 
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Telegkaphs and Telephones. 


Sect, 6. 
Rates on 
Land 
Occupied 
for Tele- 
graphic 
Purposes. 

How far 
rateable. 


Business 
in United 
Kingdom. 


Addresses. 


Sect. 5. — Rates on Land Occupied for Telegraphic Purposes, 

785. Any company or person who has the exclusive occupation 
of telegraphic wires or works is liable to pay rates in respect 
thereof; but exclusive enjoyment, without exclusive occupation, 
does not render the property rateable (r). An easement or right 
of way over land for telegraphic or telephonic posts or works is 
a rateable occupation of that land (/?). It is expressly provided 
by the Telegraph Act, 1868 (f), that all land, property and under- 
takings purchased or acquired by the Postmaster-General there- 
under shall be assessable and rateable in respect to local, municipal, 
and parochial rates, assessments, and charges, at sums not exceeding 
the rateable value at which such land, property, and undertakings 
were properly assessed or assessable at the time of such purchase 
or acquisition (a). This value is to be taken as the maximum, 
even where the Postmaster-General has let the property, and is no 
longer using it for telegraphic purposes (/>). 

Sect. 6. — Income Tax on Telegraphic Undertakings 

786. Telegraphic business is a source of income, and therefore, 
BO far as it is carried on within the United Kingdom, is chargeable 
with income tax(c). Where a submarine telegraph company’s 
cables communicate with telegraphic lines in the United Kingdom 
of the Postmaster-General, who collects the total charges in this 
country, and, after deducting what is due to himself, hands over 
the balance to the company, such company is, to that extent, 
carrying on business in the United Kingdom, and is chargeable 
to the income tax on the balance of profits which it earns therein (d). 
Any person who uses, or lets off premises for use, in telegraphic 
business, comes within the exemption from liability to inhabited 
house duty on the ground of the trade user of the premises, 
telegraphy being a trade for this purpose (c). 

Sect. 7. — Telegraphic Addresses, 

787. There is no property in a telegraphic address, whether 
registered by arrangement with the Post Office or not, and any 


(r) Paris and New Yorlc Telegraph Co, v. Penzance Union (1884), 12 Q. B. D, 
562; Electric Telegraph Co. v. Halford Overseers (1865), 11 Exch. 181; and eee, 
generally, titledlATES and Bating, Vol. XXIV., pp. 13, 16. 

(«) Lancashire Telephone Co. v. Manchester Overseers (1884), 14 Q. B. D. 267, 
C. A. ; and fiee title Kates and Eating, Vol. XXIV., p. 7. 

a 31 & 32 Viet. c. 110. 

Ibid.y s. 22. The. “land, property, and undertakings*^ referred to are 
those which the Postmaster-Qeneraf is empowered to acquire by i6id., s. 4 ; see 
p. 356, ante. 

(5) Bt. Oahriel, Fenchurchf Overseers v. Williams (1886), 16 Q. B. D. 649. 

(c) Under the Income Tax Act, 1842 (6 & 6 Viet. c. 36), Sched, D; see 
title Income Tax, Vol. XVI., p. 647. 

(d) Enchsen v. Last (1881), 8 a B. D. 414, 0. A. 

(e) Bank of Indm v. Wilson (1877), 3 Ex. I). 108; and see Revenue Act, 1869 
(32 & 33 Viet. c. 14), s. 11 (now repealed); see also title Inhabited House 
Duty, Vol. XVH., pp. 191, 192. 
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person havinp; such an address cannot, merely as such, prevent 
others using it(/). 

On the other hand, there is copyright in a book containing a 
collection of carefully selected words and figures for use as cyphers 
in telegraphy, for such a work obviously involves ingenuity, invention 
and labour (^). 


(/) Reuter* a Telegram Co. v. Bijron (1874), 43 L. J. (cn.) 661 ; Street v. Union 
Bank of Spain and England (1885), 30 Ch. D. 156. 

[g) Ager v. Penimular and Oriental Steam Navigation Co. (1884), 26 Ch. D. 


TENANCY. 

See Landlord and Tenant. 


TENANT AT WILL 

See Landlord and Tenant. 


TENANT BY CURTESY., 

See Real Property and Chattels Real. 


Sect. 7. 

Telegraphic 

Addresses. 

Codes. 
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TENANT BY SUFFERANCE. 

See Landlobd and Tenant. 


TENANT FOR LIFE. 

See Infants and Children; Beal pROPERTy and Chattels 
Beal; Settlements. 


TENANT IN COMMON. 

See Beal Property and Chattels Beal. 


TENANT IN TAIL. 
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TENANT RIGHT. 


See Agriculture ; Beal Property and Chattels Beal, 
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TENDER. 
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TERRITORIAL F0R.CE. 
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TERRITORIAL WATERS. 
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See title Gaming and Wagering. 

„ Contract. 

,, Infants and Children. 
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„ Criminal Law and Procedure. 

„ Criminal Law and Procedure. 

„ Gaming and Wagering. 

„ Inns and Innkeepers. 

,, Intoxicating Liquors. 

,, Local Government. 

,, Copyright and Literary Property. 

,, Intoxicating Liquors. 


Part I.— Theatres. 

Sect. 1. — Theatre Licences. 

Sub-Sect. 1. — Places Requiring a Licence. 

788. Every house or other place (a) of public (b) resort (c) had or 
kept {d) for the public performance of stage plays (e) requires either 
the authority of letters patent (/) or a licence (g). 


(a) As to structural requiroments, see pp. 405, 406, post. 

{b) Under the Revenue Act, 1863 (26 & 27 Viet. c. 33), s. 20, dealing with 
an occasional licence, a “ public dinner or ball ” is not less “ public ” because 
power is retained to exclude improper persons. If the dinner is solely for 
the promoter and his friends, the public not being admitted, it is private. 
Whether it is public or private is a question of fact {Maloney v. Lingard 
(1898), 42 Sol, Jo. 193); compare the decisions as to a “ public place ” 
cited in title Gaming and Wagering , Vol. XV., pp. 291 el seq. 

(o) A place to which the public resort in fact, though not of right, is a 
place of public resort ” within a municipal bye-law for the prevention of 
betting (KUson v. Ashe, [1899] 1 Q. B. 425) ; see also Public Health 
Acts Amendment Act, 1890 (63 & 64 Viet. c. 59), s. 36 (6)); and title 
Public Health and Local Administration, Vol. XXIII., pp. 429, 
430. A booth used by strolling players is not a place of public resort 
(Davys v. Douglas (1869), 4 H. & N. 180), nor a tenement had or kept 
under the Theatres Act, 1843 (6 & 7 Viet. c. 68), s. 2 {Fredericks v. Howie 
(1862), 1 H. & C. 381). A theatre or place of amusement does not come 
within the definition of a “shop” in the Shops Act, 1911 (1 & 2 Geo. 6, 
c. 54), by reason only of the sale of programmes and catalogues and other 
similar sales {ibid., s. 14). 

(d) “ Habitual ” having or keeping is not necessary {Shelley v. Bethell 
(1883), 12 Q. B. D. 11 ; Marks v. Benjamin (1839), 6 M. & W. 665). 
Where a man hires an unlicensed room for a few nights and performs 


(/)» (9) Eor notes («), (/), (y), see p. m,po8t. 
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A music and dancing licence (h) is not sufficient for the production Sect. i. 
of stage plays (i). The Lord Chamberlain (k) grajits licences, Avith Theatre 

special conditions and subject to special rules, to musie-halls (1). Licences. 
A theatre licence may be required though the house or other place y , 
is not expressly used as a theatre, and though mopey is not taken i/eriain anT 
at the doors (/a). music-halls. 

A recreation room managed and conducted under the authority Naval and 
of a Secretary of State or of the Admiralty does not require any 
licence when kept or used for the public performance of stage 
plays (a). 

Sub-Sect. 2 . — Aulkorily for Grant of Licence. 

789 . All theatres, not being patent theatres, within the parlia- Lord Cham- 
mentary boundaries of the cities of London and Westminster and herlain. 
the boroughs of Finsbury, and Marylebone, the Tower Hamlets, 

Lambeth, Southwark, Now Windsor, and Brighton require the Lord 
Chamberlain’s licence (o). 

790 . Beyond the limits of the Lord Chamberlain’s jurisdiction Local 
the a^ithority to grant licences within its area is the county council (p). authority. 


stage plays, a conviction cannot be obtained under the Theatres Act, 
1S43 (6 & 7 Viet. c. 68), s. 2; but he may bo convicted under ibid.y 
8. 11, for acting or presenting, or causing, permitting, or suffering to be 
acted or proaeuted, a part of a stage play (B. v. Strunnell (1865), L. R. 
1 Q. B. 93). 


{e) As to what is a stage play, see pp. 413, 414, post. As to the sale of 
intoxicating liquors in theatres, see title Intoxicating Liquors, 
Vol. XVIII., pp. 106, 107. 

if) As to the granting of “letters patent,” see Ex parte O'Ueily (1790), 
1 Yes. 112; Oaloraft v. West (1845), 2 Jo. & Lat. 123; see, generally, title 
Constitutional Law, Vol. VIL, p. 17. 

(g) Theatres Act, 1843 (6 & 7 Viet. c. 68), s. 2. As to licences, see 
pp. 415 d 8cq., post. 

{h) As to music and dancing licences, see pp. 415 d seq., post. 

(i) Levy v. Yates (1838), 3 Ncv. & P. (q. b.) 249 ; Day v. Simpson (1865), 
18 C. B. (N. s.) 680, 

{ k ) As to the Lord Chamberlain, see title Constitutional Law, 
Vol. VII., pp. 107, 108. 

(0 The conditions are — (1) the licence is an annual one ; (2) the usual 
theatre licence prohibition of smoking in the auditorium is waived by the 
Lord Chamberlain ; (3) no performance is to contain fewer than six 
distinct numbers, which are to appear on the programme ; (4) the act- 
drop is to be lowered between each number ; (6) if the conditions are 
broken, the stage play licence will not bo renewed ; (6) an applicant 

who has given the London County Council an undertaking that no 
intoxicating drinks shall bo sold or consumed on the premises must not 
apply for an excise licence under the Lord CharaberlHin’s stage play 
licence; (7) all fetches require the Lord Chamberlain’s licence. The 
Lord Chamberlain requires a written undertaking from each applicant 
that ho wiU observe conditions (3) to (6) inclusive (letter from the Lord 
Chamberlain dated the 6th January, 1912 (Times,. 9th January). 

(m) Gregory v. Tuffs (1833), 6 C. & P. 271 ; see also Beilis v. Beale 
(1797), 2 Esp. 592. The Albert Hall requires a theatre licence for the 
production of stage plays {Royal Albert Hall v. London County Council 
(1911), 27 T. L. R. 362). 

(n) Army (Annual) Act, 1889 (52 & 53 Viet. c. 3), s. 7 ; see, further, 
title Royal Forces, Vol. XXV., p. 98. 

(o) Theatres Act, 1843 (6 & 7 Viet. c. 68), s. 3. 

{p) Ibid.y s. 5; Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 7. 


D D 2 
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Sect. 1. 
Theatre 
Licences. 

Oxford and 
Cambridge. 


Concurrent 

jurisdiction. 


Conditions. 


ProTisional 

licence. 


The county council may delegate its authority either wholly or 
subject 'to conditiona and restrictions to the justices in petty 
sessions 6r to 'a committee of the county council 'or to a district 
council (q). 

Within fourteen miles of Oxford or Cambridge licences or rules 
for the management of theatres are devoid of authority without 
the consent of the university authorities (r). 

791. In those places where the Sovereign occasionally resides, 
not being the cities and boroughs above mentioned, both the Lord 
Chamberlain and the local authority may grant licences ; but the 
licences granted by the local authority are inoperative during the 
period of the Sovereign’s actual residence therein, and only theatres 
with the Lord Chamberlain’s licence may be opened during such 
period (a), 

Sub-Sect. 3.— Grant of Licence. 

792. A licence is granted only to the actual and responsible 
manager of the theatre, and he must, together with two sureties, 
bind himself under penalties to observe all rules (6) for the regula- 
tion of his theatre which may be in force during the continuance of 
the licence (c). 

A licence may be refused without any reason for the refusal being 
given, and there is no appeal from the decision (d). The granting 
of a licence may be made subject to conditions (c). 

793. The London County Council (/) may grant a provisional 
licence for premises about to be constructed, or in course of con- 
struction, within the Metropolis (g). A provisional licence has no 
force till confirmed by the licensing authority. If satisfied that no 


As to tho powers and duties transferred to county councils from justices, 
generally, see title Local Government, Vol. XIX., pp. 368 et seq. 

{q) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 28 ( 2 ) ; see title 
Magistrates, Vol. XIX., pp. 569, 570. The Local Government Board on 
11 th November, 1889, advised the justices of Norwich that, in the opinion 
of the Board, the town council of a county borough is competent to 
delegate to the borough justices in petty sessions any power or duty 
transferred to the town council under this provision. 

(r) Theatres Act, 1843 (6 & 7 Viet. c. 68 ), s. 10. 

(a) Ibid., s. 3. 

{b) Ibid., ss. 8 , 9, For a form of application for a licence, see Encyclo* 
p»dia of Forms and Precedents, Vol. XL, p. 13. 

(c) Theatres Act, 1843 (6 & 7 Viet. c. 68 ), s. 7. 

(d) Ex parte Harrington (1888), 4 T. L. R. 435, C. A. 

{e) In j». V. Yorkshire (West Biding) County Council, [J896] 2 Q. B. 386, 
followed in Manchester Palace of Varieties, Ltd. v. Manchester Corporation 
(1898), 62 J. P. 425, the county council was held justified in mamng the 
CTant of a licence conditional upon an undertaking not to apply for an excise 
licence under the Excise Act, 1835 (5 & 6 Will. 4, c. 39), s. 7 ; but see B. v. 
Sheerness Urban District Co'qncil (1898), 62 J. P. 663, C. A.; see title 
Intoxicating Liquors, Voir xyilL, p. 67. For a form of bond for 
observance of rules attached to a licence, see Encyclopaedia of Forms and 
Precedents, Vol. XI.,. p. 17. r 
(/) Local Governraept Act, 18^88 (51 & 62 Viet. c. 41), 9 . 7. 

[g) Metropolis Management and Building Acts Amendment Act, 1878 
(41 & 42 Viet. c. 32), s. 13» . . ' ' 



405 


PlRT I. — Theatres. 

objection can be made to the character of the holder of a provisional 
licence the licensing authority must confirm Aie provisional licence 
on the production by the applicant of a certificate from the London 
County Council showing that the premises have been coihpleted in 
accordance with the rules and regulations of the county council (It), 

794. Where the county council has not delegated its licensing 
authority, members of the council who oppose the granting of a 
licence must not be represented by counsel at the hearing of the 
application (i) and also sit as judges in the same cause (j). 

Sect. 2 . — Structural Requirements . 

795. In the case of duly licensed theatres (whether licensed by 
letters patent or otherwise) within the Metropolis (A-) which were 
duly licensed before the 22nd July, 1878 (Z), the London County 
Council (//j) may require structural defects to be remedied, where 
such defects cause special danger from fire and can in the opinion of 
the council be remedied at moderate cost (;^). 

The order must be in writing (o), and when one such order has 


{h) 8ee p. 406, post, 

(i) A meetin^j of a county council is not a court within the meaning of 
the rule by winch defamatory statements made in the course of the pro- 
ceedings before a court are absolutely privileged. The only privilege 
attaching to such statements is the ordinary privilege wliich applies to a 
communication made without express malice on a privileged occasion 
{Royal Aquarium and Summer and Winter Garden Society v. Parkinson^ 
[1892] 1 Q. B. 431, C. A.). As to privilege generally, see title Libel and 
Slander, Vol. XVIII,, pp. 677 et seq,, 685 et seq. 

ij) B. V. London County Council^ Ex parte Akkersdylc, Ex parte Fermenia^ 
[1892] I Q. B. 190. But a county council in determining applications for 
licences is acting judicially, and is bound by the same principles as are 
binding on justices in determining questions which came before them for 
judicial decision {ibid.). See also Re Empire Theatre^ B. y. London County 
OuanciZ (1894), 71 L. T. 638; Leeson v. General Council of Medical 
Education and Begistration (1889), 43 Ch. D. 366, 379, C. A.; and title 
Magistrates, Vol. XIX., pp. 553, 554. 

(Zc) As to structural requirements outside the administrative county of 
London, see p. 406, post. 

{1) The date of the passing of the Metropolis Management and Building 
Acts Amendment Act, 1878 (41 & 42 Viet. c. 32). 

{m) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 40. As to the 
area of the administrative county of London, see title Metropolis, 
Vol. XX., pp. 393 et seq. 

(a) Metropolis Management and Building Acts Amendment Act, 1878 
(41 & 42 Viet. c. 32), s. 11 ; see title Metropolis, Vol. XX., pp. 470 et seq., 
491. Wliere a “dangerous structure order” is made by a magistrate at 
the instance of the London County Council requiring a lessee to take down 
and secure vcrtain waUs of his theatre, the theatre is “closed by order of 
a superior authority,” within the meaning of a clause in the lease suspend- 
ing payment of rent in such aii ©vent {Lennox y. Curzon, Scott v. Lennox 
(1906), 22 T. L. R. 611, C. A.). As to dangerous Tstructuro orders, see title 
Metropolis, Vol. XX., pp..493, 494. 

(o) Metropolis Management and- Building Acts Amendment Act, 1878 
(41 & 42 Viet. c. 32), s. 11. The penalty for non-compliance is £50, and 
£5 a day for eve:^ day after a reasouable time for compliance has 
elapsed {ibid.). This provision relates entirely to defects of structure, and 
not to defects^ arising from ,wapt of repair or frbm the mode of control 
or management {St., James's Hall Co. v. London County Council, [1901] 2 . 
K. B. 250, per Channell, J., at p. 254). 
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been made and complied with no further order can be m^de under 
this statute (p). 

If notice of appeal against the order is given to the London 
County Council, the matter is referred to an arbitrator appointed 
by the First Commissioner of Works (ry). 

796 . The London County Council may(7*) from time to time 
make, alter, vary, and amend regulations for the protection from 
fire of theatres, howsoever licensed (s), and whether licensed 
or not (t). A copy of such regulations must be open to inspection 
by all persons, without charge, at the offices of the London County 
Council and a printed authenticated copy must be obtainable at a 
cost of not more than 5s, by every person applying for it (u). 

A certificate in writing under seal of compliance with the regu- 
lations must be obtained by every person having or keeping open 
any such house, room, or other place of public resort under a penalty 
of £50 a day (w). 

797 . Where premises, wherever situate, are used as a place of 
public entertainment and have no urinal belonging or attached to 
them, the local authority (.r) in certain districts (a) may by notice 
require the owner to provide and maintain proper and sufficient 
urinals in a suitable position (h). 

The notice must be in writing, and failure to comply with it 
renders the owner liable for each offence to a penalty not exceeding 
20«. and to a daily penalty not exceeding 10s. (c). 

Sect. 3 . — Closing Orders. 

798 . The Lord Chamberlain may on public occasions, or if a 
riot or misbehaviour takes place, sus 2 )end his licence, or, in the case 


(р) St James's Hall Co. v. London County Councily [1901] 2 K. B. 250. 
(g) Metropolis Management and Building Acts Amendment Act, 1878 

(41 & 42 Viet. c. 32), s. 11. 

(r) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 40. As to the 
powers of the London County Council as regards fire protection, see, gene- 
rally, title Metropolis, Vol. XX., pp. 488 et seq. 

{s) Metropolis Management and Building Act^ Amendment Act, 1878 
(41 & 42 Viet. c. 32), s. 12. This refers, however, only to places licensed 
for the first time after the passing of this Act. 

(t) B. V. Bannaify [1891] 2 Q. B. 709. ^ 

(a) Metropolis Management and Building Acts Amendment Act, 1878 
(41 & 42 Viet. c. 32), s. 12. 

(tr) Ibid. 

(ic) Local authority means an urban sanitary authority, an urban 
district council, or a rural district council (Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, c. 53), s. 13). As to -such authorities, see title 
Local Government, Vol. XIX., pp. 262 ^ se^.y 329 et seq .’^ ' 

(a) l.e.y where the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 63), s. 44, has been applied by order of the Local Government Board ; 
see titles Local Government, VoL XIX., p. 387; PubliO Health and 
Local Administration, Vol. XXIiL, p. 364. -* . 

(5) Public Health Acts* Amendment Act, 1907 (7 Edw. 7, c. 63), s. 44; 
see title Public Health and Local Administration, Vol. XXIIL, 
p. 699. ■ . 

(с) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), 

8. 44. “ ^ . 
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of a^-pateot theatre, order it to be closed, and the house thereupon 
becomes an* unlicensed house (^Z). Rules for ensuring order and 
decency at ’theatres licensed by them must be made by local 
authorities, and they may suspend their licences on proof of riot 
or breach of the rules {e), in which event the house becomes an 
unlicensed house (<?). 

Sect. 4. — Offences in Respect of Theatres. 

799 . Every person who for hire(/) acts or presents, or causes (<;), 
permits or suffers to be acted or presented, (1) any part of any stage 
play in an unlicensed place (h\ or (2) an unlicensed part of any stage 
play in any theatre, whether licensed or not (i), commits an offence ; 
in the first case he is liable to a fine not exceeding for every 
day he offends (/i), and in the second case every licence, if any, by 
or under which the theatre was opened becomes absolutely void (i). 

Every actor who acts in any theatre where money or reward is 
charged for the admission of any person to the theatre to see a stage 
playt or where the stage play is presented on premises where 
excisable liquor may be sold, is deemed to be acting for hire (k). 

800 . All penalties are recoverable in the High Court or sum- 
marily before two justices (0* There is an appeal to quarter 
sessions from any order of any justices {m). After payment of the 
expenses of the prosecution any residue of any penalty is to be paid 
to the Crown (n). 

In any proceedings for keeping an unlicensed theatre, or for 
acting for hire in an unlicensed theatre, upon proof that such 
theatre is used for the public performance of stage plays, the burden 
of proof is on the accused to show the due licensing, and until that 
is proved the theatre is to be deemed to be unlicensed (o). 


(d) Theatres Act, 1843 (6 & 7 Viet. c. 68), s. 8. As to what may con- 
stitute a riot, see p. 410, post. 

(e) Theatres Act, 1843 (6 & 7 Viet. c. 68), s. 9. 

(f) The acting is ** for hire,” whether payment is made at the door or 
any other place (Fredericks v. Payne (1862), as reported 32 L. J. (m. c.) 14, 
per Bramwell, J., at n. 16). 

(g) That a person is tne acting manager of a theatre and pays the salaries 
of performers and dismisses them is suflicient proof that he caused the 
performances; if he caused the performances, it is immaterial whether 
he did so as the agent of others or not (Parsons v. Chapman (1831), 6 C. & 
P. 33). 

(h) Theatres Act, 1843 (d & 7 Viet. c. 68), s. 11. Strolling players may 
be convicted undef ibid, for acting or presenting, or caifsing or permitting 
to be acted or presented, a stage play not licensed (Fredericks v. Payne 
(1862), 1 H. & C.*584; l:arling v. Fredericks (1873), 28 L. T. 814). 

(i) Theatifes Act, 1843 (^& 7 Vict.%5. 68), s. 16. 

(k) Ihid.f B*. 1.6; compare Famdqle y.Bainhridge (1898), 42 Sol. Jo. 192. 
As to performers generally, gee pp. 410 cf seq., post. 

(l) Theatres Act, 1843 (6 .& 7 V^^t. c. 68), s. 19 ; as to summary 
procedure generally, see title Magistrates, Vol. XIX., pp. 589 et seq. 
As to the illegal detention of a person convicted under the Theatres Act, 
1843 (6 & 7 Viet. c. 68), s. 2, see Leary T. Patrick (1860), 16 Q. B. 266. 

(m) Theatres Act, 1843 (6 & 7 Viet. c. 68); s. 20. 

(n) Ibid., 8. 21. ' ' 

(0) Ibid., 8. 17. 


8kct. 3. 

Closing 

Orders. 


Acting 
unlidenied 
play or in 
unlicensed 
place. 


Penalties. 


Burden of 
])roof. 



m 


Theatres and Other Places op Entertainment. 


ISBCT. 4. 

Offences in 
Respect of 
Theatres. 

Special pro- 
vision in 
metropolis. 


Theatre 

queue. 


Right as 
to seat. 


Letting 

boxes. 


801. The Commissioner of Metropolitan Police (p) may, by, order 
in writing, authorise a superintendent of the Metropolitan Police, 
with such constables as he may think necessary, to enter any house 
or room kept or used for stage plays or dramatic entertainments, into 
which admission is obtained by payment of money and which is not 
a licensed theatre, at any time when it is open for the reception of 
persons resorting thereto, and to take into custody all persons found 
there without lawful excuse (q). The penalty for keeping, using, or 
knowingly letting any house or other tenement (r) for the purpose 
of being so used as an unlicensed theatre is a fine not exceeding i20, 
or not more than two months’ imprisonment with or without hard 
labour; the penalty for performing or being in such unlicensed 
theatre without lawful excuse is a fine not exceeding 40«. (if). 

A conviction under this provision does not exempt any owner, 
keeper, or manager of such house, room, or tenement from any 
liability for keeping a disorderly house or for a nuisance occasioned 
thereby (t). 

802. A tlieatre queue may be a nuisance, and the persons causing 
the queue to assemble may be restrained by injunction (u), 

Sfxt. 5. — Rights of the Public, 

Sub-vSect. 1 . — BiyJd of Admmion. 

803. Members of the public who are admitted to a theatre are 
mere licensees («•), and their rights depend upon the contract, if 
any, under which they have been admitted (:r). A member of the 
public who has paid for admission to any part of a theatre is 
entitled, on finding no room in that particular part, to demand the 
return of his money, although the theatre bills expressly state that 
no money will be returned (y). He has no right, however, to occuj^y 
a seat in any other part of the theatre ; if he does so the proprietor 
may remove him, using no more force than is necessary (a). 

804. The right of admission to a theatre is not necessarily 
confined to admission on a single occasion. The proprietor of a 
theatre may let a box in his theatre, with the exclusive right of 


(p) As to the Commissioner of Metropolitan Police, see title Police, 
Voi. XXII., pp. 469 et seq, 

{q) Metropolitan Police Act, 1839 (2 & 3 Vi<rt. o. 47), s. 46. As to the 
arrest of offenders, legal proceedings etc. under this and the amending Acts, 
see titles Criminal Law and Procedure, Vol. IX., pp. 291, 304 ; Police, 
Vol. XXII., pp. 498, 499, 504, .506. 

(r) A portable booth used by strolling players is not a “ tenement ” 
within this provision {Fredericks v. llowie (1862), 1 & C. 381). ' 

(8) Metropolitan Police Act, 1839 (2 & 3 Viet, c, 4^), s. 46. . 

{t) Ibid. As to disorderly io uses, see title Criminal Law and Pro- 
cedure, Vol. IX., pp. 641 etseq. , • , 

(w) Barber v. Penley, [1893] 2 Ch. 447 ; Lyons, Son dt Co„\. QulUver 
(1913), 29T.L. R. 42A * * . » * 

(w) Or invitees; see^title Negligenc*, Vol. XXL, pp. 386, 386. 

{x) As to the position of aheensee or invitee, see, generally, ibid., p. 388 ; 
title Trespass, pp. 860, 861,‘po8L 
iy) Lewis v. Arnold (1830), 4 C. P. 354. 

(a) Ibid. 
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occupyjing it, for a period, subject, if he himself is a lessee, to any 
restrictions imposed by his own lease (6). In this case the relation 
between the parties is that of landlord and tenant, and the pro- 
prietor is not entitled to enter the box or to interfere with it except 
for the purpose of repairing it or for any other purpose mentioned 
in the agreement of letting (c), whilst, on the other hand, the lessee 
of the box may be liable to be rated in respect of it (d), 

805 . The right of free admission to a theatre for a specified 
period may be reserved to the vendor (e) or lessor (/) on a sale or 
lease of a theatre, or it may be granted to any person by the 
proprietor (g). In this case the person possessing the right has no 
interest in land, but is merely a licensee for the period specified (/i), 
and his exact position depends upon the terms of the particular instru- 
ment creating the right (i). In the absence of any provision to the 
contrary (A:), the right does not bind an assignee (1) or sub-lessee (w) 
of the proprietor ; and it applies only to the theatre existing at the 
date of the instrument and not to a theatre subsequently built on 
the sa^me site (?i). 


Sub-Sect. 2. — Right to Express Opinion. 

806 . An audience has the right to express, by applause or hisses, 
the sensations which naturally present themselves at the moment, 
and its unbiassed free opinions of the merits of the performers (o), 
but has no right to make such a prodigious noise as to prevent 
others from hearing what is going forward on the stage ( j>). 


{b) Croft V. Lumley (1858), 6 H. L. Cas. 672 (where a covenant not to 
grant away, assign, or dispose of the stalls or boxes in an opera house for 
any longer period than one year or season was held not to be broken by a 
sub-lease of boxes for one year commencing from a future date, or by a 
further sub-lease, made during the continuance of the first sub-lease, to 
continue for one year commencing on the expiry of the first sub-lease). 
For forms of covenant to charge specified prices of admission, and not to 
reduce prices, see Encyclopaedia of Forms and Precedents, Vol. XIV., 
pp. 276, 304. 

(c) Leader v. Moody (1875), L. R. 20 Eq. 145. 

(d) R. V. St. Martin' S’indhfe-Fields (Inhabitants) (1842), 3 Q. B. 204 

(local Act). t ‘ 

(e) Scott V. Howard (1881), 6 App. Cas. 295 ; compare Helling v. Lumley 
(1858), 3 DoG. & J. 493,C. A,, 

(/) Coleman v. Foster (1856), l‘H. & N. 37. 

(g) Flighty. Glossop (1836), 2 Bing.‘(N. c.) 125 (lender). 

(h) Tayler y. Waters (1816), 2 Marsh. 551 ; compare v. Olossop, 

supra ; and see titles* Easements and Profits A Prendre, Vol. Xl., 
p. 239 ; Landlord and Tenant, V 0 I..XVIII., pp. 338, 339. 

(i) CbmpareDawneyv. CAa«erfon( 1876), 45 L. J. (Q. b.) 293,C. A., where 
the right was ‘conferred by statute. 

(k) Helling y.' LUmleyt supra. * t < • 

(l) Flight y. Glossop, supra ; ^Malone y. Harris (1859), 111. Ch. R. 33. 

(m) Coleman v. Foster, supra. 

(n) Scott Howard, supra. 

(o) Clifford y. Brandon (1810), 2i;;amp, 368. In a note to this o^e it 
is stated that Macklin, the famous comedian, indicted for a conspiracy 
to ruin him several persons who were, on Lord Mansfield’s direction, found 
guilty ;*^8ee also Gregory v. Brunswick {()uke] (1843), 6 Man. & G. 205. 

( p) Clifford V. Brandon, supra. 
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If any body of men go to a theatre with the intention of hissing 
an actor, or even damning a piece, it amounts to a conspiracy, and 
persons to the number of three or more who execute such a purpose 
by tumult or disorder may be guilty of a riot((?). 

Sect. 6. — Performers. 

807 . The ordinary law of contract (r) applies to theatrical con- 
tracts, except in so far as varied or modified by theatrical usage ; 
for instance, to be enforceable, the contract must be certain (.?), it 
must not be illegal (0, and, whether for personal service (n) or 
not(«0>it is subject to the ordinary rules of avoidance arising 
from impossibility of performance (^). 

808 . The construction of theatrical contracts, their performance, 
and the remedies for the breach thereof are in general governed by 
the rules applicable to other contracts (?/). There are, however, 

{q) Gregory v. Brunswick {Duke) (1843), 6 Man. & G. 295. As to riot 
generally, see title Criminal Law and Procedure, Vol. IX., p. 471 ; see 
also p. 406, ante. • 

(r) See titloCoNTRACT, Vol. VII.,pp. 327 et seq. As to the employment 
of children in public entertainments or in dangerous performances, see 
title Infants and Children, Vol. XVIT., pp. 152 et seq. ; Children 
(Employment Abroad) Act, 1913 (3 Geo. 5. c. 7). 

(g) Lofius V. BobeHs (1902), 18 T. L. K. 532, C. A. (agreement to employ 
“ at a West End salary to be mutually agreed between us” : no binding 
contract) ; Wade v. Bobert Arthur Theatres Co. (1907), 24 T. L. R. 77 ; 
see title Contract, Vol. VII., p. 346, note (6). 

(<) De Begnis v. Armistead (1833), 10 Bing. 107 (contract to conduct 
unheensed theatre) ; Ewing v. Osbaldision (1837), 2 My. & Cr. 53 (contract 
to conduct unlicensed theatre); Gallini v. Lahorie (1793), 5 Term Ilcp. 
242 (contract to dance at unlicensed theatre) ; Gray v. The Oxford^ Ltd. 
(1905), 21 T. L. K. 664 (affirmed on appeal on another point (1906), 
22 T. L. R. 684, C. A.) ; Scott v. MacnaugJilon (1908), Times, 25th November 
(contracts to perform ” sketches ” or stage-plays at music-halls not having 
necessary licence). 

{u) See title Contract, Vol. VII., p. 431 ; Robinson v. Davison (1871), 
L. R. 6 Exch. 269 (contract to play at a concert on a particular day ; 
breach arising from illness of performer excused) ; Harvey v. Tivoli, 
Manchester, ltd. (1907), 23 T. L. R. 592 (contract with troupe of three 
performers avoided by death of one). 

{w) See Glinscretti v. Rickards {1907), Times, 26th January, C. A. (contract 
by music-hall artist for his troupe to perform ; contract not avoided by death 
of member of troupe ; compare Harvey y. Tivoli, Manchester, Ltd., supra). 
The contract is not, on the part of the proprietor of the theatre, a personal 
contract ; thus, where the contract is m^e with proprietors in partner- 
ship, the death of one of the proprietors does not terminate the engage- 
ment {Vhillips^Y. Alhambra Palace Co., [1901] 1 K. B. 59); nor is the 
engagment affected by the sale of the theatre by mortgagees under a 
power of sale, though the contract provides for its termination on 
the happening of some “unforeseen calapiity” {ibid.).* Similarly, the 
manager of a theatre who contracts to allow the production of a play on 
a certain date is liable* in damages if the theatre is not then ready owing 
to a contractor not having finished his workvin time {Hard\e v. Balmain 
(1902), 18 T. L. R. 539,- C. A.), even though the' cause of unreadiness is 
the reconstruction of the theatre in compliance with tne reqmrements of 
a local authority, andVhq agreement contains a' clause avoiding the con- 
tract in the event of the fheatre being closed through fire,- death in the 
Royal Family, ” or any other cause whatsoever {ibid.). 

{x) See title Contract, Vol. VII., pp. 426 et seq. 

ly) As to construction of contracts, see titles Contract, Vol. VII., 
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certain matters peculiar to theatrical contracts which have been the 
aubject of judicial decision. 

The term ‘‘ re-engagement ” has no definite legal meaning, and 
what is ** re-engagement ” as distinguished from “ fresh engage- 
ment ” is a question for the jury (z). 

An agreement to pay commission on all future engagements at a 
named music-hall is not terminated by the music-hall being pulled 
down and rebuilt (a). 

Failure through temporary illness to attend rehearsals for six 
days before the commencement of an engagement in accordance 
with the terms of an agreement has been held not to justify 
rescission by the employer (/>), but a failure to attend final rehearsals 
and the first few performances of an opera may so go to the root of 
the consideration as to justify rescission (c). 

Inability to perform the part for which the actor (d) has been 
engaged is a ground for dismissal, unless arising from illness or 
other temporary cause (e). 

Failure of an actor to send in ** bill matter” as provided by the 
contratt is a ground for damages, but not for cancellation of the 
contract (/). 

809. Where a manager engages an actor for a definite period 
the court may, it seems, infer a condition that the actor is not to 
appear elsewhere, and that he is to have reasonable employment (r/), 

pp. 600 €t seq. ; Deeds and Otuer Instruments, Vol. X., pp. 433 et seq. 
As to the performance of contracts, see title Contract, Vol. VII., pp. 410 
et seq. As to remedies for breach of contract, see titles Contract, Vol. VI I., 
p. 441 ; Damages, Vol. X,, pp. 301 et seq, ; Injunction, Vol. XVII., 
pp. 197 et seq. ; Specific Performance, pp. 1 et seq., ante. As to penalties 
and liqmdated dama^jes, see title Damages, Vol. X., pp. 328 et seq. 

(z) Bobey v. Arnold (1898), 14 T. L. R. 220, C. A. ; Arnold v. Stratton 
(1898), 14 T. L. R, 637, C. A. As to the meaning of “ completion of the 
engagement,” see London Music-Uall, LUl v. Austin (1908), Times, 16th 
December: and note (r), p„ 413, post. 

(а) Auckland and Brunetti v. Collins (1898), 14 T. L. R. 348 ; see also 
Sales y. Crispi (1913), 29 T. L. R. 491 (dissolution of partnership by 
commission agents). 

(б) Bettini v. 6'yc (1876), 1 Q. B. D. 183. The employer’s remedy is an 
action for damages {ibid.). 

(c) Poussard v. Spiers (1876), 1 Q. B. D. 410. 

(d) As to the meaning of ” actor,” see Thomas v. GaUi {A. & S.), Ltd. 
(1906), Times, Ist and 2nd February (“Gibson girl”). An opera singer 
paid by the performance may, nevertheless, be a “ servant ” within 
the Preferential Payments in Bankruptcy Act, 1888 (61 & 62 Viet. c. 62), 
B. 1 (1) (b) {Ee Winter German Opera, Lid, (1907), 23 T. L. K 662). 

(e) Barley v. Henderson (1884), Times, 18th and 19th February; see 
also the cases cited in note (u), p. 410, ante. 

Wade V. Waldon, [1909] S. C. 671 ; and see Elen v. London Music 
Hall, Ltd. (1906), Times, Slst May, Ist June. It has been held that to 
put the names of performers on the “ bill ” in the tvrong order is capable 
of being defamatory v. Notciitt (1896), 12 T. L. R. 195, C. A.; 

^mpare Elen v. London Music Hall, Ltd., supra ) ; but see Benard v. Carl 
Bosa Opera Co. (1906),. Times, 16th February. ' • « 

(^) Eechter y. Mofitgonlery (1863), 33 Beav. 2^ (]flainti£f engaged defen- 
dant, a prominent provincial actor, to appeaFin London for a period of 
two years ; after five months without employment, during which his 
salary was paid, the defendant entered into a contract with another 
manager : the court, bolding that the defendant’s aqtion was reasonable. 
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but a manager cannot be expected to give every actor whom he 
engages a part in every play lie produces (h). 

An option exercisable by a manager to retain an actor’s services 
after employment at a rising annual salary for a fixed period 
implies, where no further salary is mentioned, employment at the 
salary paid during the last year of the fixed period (t). 

810. A contract by a dramatist not to write dramatic pieces for the 
proprietors of any other than a particular theatre, or by an actor not 
to act elsewhere, is not void as a contract in restraint of trade (k). 

An agreement by an actor to perform at a particular theatre 
is not, it seems, enforceable by injunction unless it contains 
a negative clause prohibiting him from performing elsewhere (f), 
but the employer is left to his other remedies (m). A stipulation 
that the actor is not to “ act, sing, or appear publicly at any other 
theatre or place of entertainment without special permission ” is 
a sufficient negative restraining clause (w), but a contract to perform 
at one theatre exclusively is not (o). 

refused an interlocutory injunction); see Grant v. Maddox ‘15 

M. & W. 737. 

(k) Grimston v. Guningliam^ [1894] 1 Q. B. 125. Nor is a person en- 
gaged as understudy to a principal performer entitled as of right to play 
the part if the principal is absent {Newman v. Gatti (1907), 24 T. L. R. 
18, C. A.). 

(i) Wade v. Bobert Arthur Theatres Co, (1907), 24 T. L. R. 77. Under 
an engagement for a week, salary is payable at the end of the week only, 
even though in the contract provision is made for its apportionment in 
certain circumstances {Mapleson v. Sears (1911), 105 L. T. 639 ; see title 
Master and Servant, Vol. XX., p. 84). 

(k) Morris v. Colman (1812), 18 Ves. 437 ; see also Tivoli, Manchester, 
Ltd. V. Colley (1904), 20 T. L. R. 437 (contract not to appear within twenty 
miles of Manchester, within six months of a week’s engagement, without 
consent ; held not unreasonable) ; Mapleson v. Bentham (1871), 20 W. R. 
176, C. A. (opera singer engaged to sing for the whole of the London 
season, which ended in August, and nowhere else in Great Britain 
“ pendant Vann^e ” : interlocutory injunction to restrain him singing 
after August refused) ; London Music-Hall, Ltd. v. Austm (1908), Times, 
16th December. As to contracts void as being in restraint of trade, see 
titles Master and Servant, Vol. XX., pp. 88, 90 ; Trade and Trade 
Unions, pp. 525 et seq., 530 et seq., 548 et seq., post. 

{1) Whitwood Chemical Co. v. Hardman, [1891] 2 Ch. 416, C. A., over- 
ruling Montague v. Flockton (1873), L. R. 16 Eq. 189. An interim injunc- 
tion which would prevent the actor from earning his livelihood should not 
be granted [Palace Theatre, Ltd. v. Clcnsyand Hackney and Shepherd' s-Bush 
Empire Palaces, Ltd. (1909), 26 T. L. R. 28, C. A., per Vaughan 
Williams, L.J.). As to the granting of injunctions in the case of con- 
tracts for personal service, generally, see title Injunction, Vol. XVII., 
pp. 242 et 8eq., 2i5, 246. 

(m) See Whitwood Chemical Co. v. Hardman, supra, per Lindlet, L.J., 
at p. 425. 

(n) I/umley v, Wagner (1852), 1 Do G. M. & G. 604, overruling Kemble 
v. Kean (1829), 6 Siih. 333, and Kimberley v. Jennings (1836), 6 Sim. 
340 ; followed in Grimston v. Cuningham, supra. As to such a clause 
being implied, see Fechter v. Montgomery (1863), 33 Beav. 22. A con- 
tract not to perform before or during her “ engagement at any theatre, 
music-hall, club, concert, or place of entertainment ” has been held not to 
debar an actress from performing, without remuneration, on Sunday at a 
club [Kelly v. London Pavilion, Ltd., Kelly v. New Tivoli, Ltd., Kelly v. 
Oxford, Ltd. (1897), 77 L. T. 215). 

(o) Davis V. Foreman, [1894] 3 Ch. 654 ; followed in Kirchner (& Co. v. 
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811 . Theatrical usages, like other usages (j?), apply to contracts 
only where both parties were aware, or must be presumed to have 
been aware, of the existence of the usage and where the usage is 
certain, universal, reasonable, and not opposed to the general 
law (q). 

There is a usage that the engagement of an actor for three years 
means three theatrical seasons (r) ; that the proprietor of a theatre 
may within reasonable limits fix what is to be the length of the 
season («); and that prominent artists are to be “starred” on a 
music-hall bill (t). Attempts have failed to establish a usage among 
theatrical persons that a “ tour ” means three weeks (a) ; that an 
acting manager has a right to a private box or to give free orders 
for admission (h ) ; or that piano manufacturers lend pianos to 
lessees of theatres (c). 

When an actress is called upon to resume a part which she has 
previously acted with success she is entitled to reasonable notice to 
learn the part ; reasonable notice in such a case is proportionate to 
the reputation she has acquired (d). 


Part II.— Stage Plays. 

Sect. 1. — Definition, 

812 . Whether a particular entertainment is a stage play is a 
question of fact ((?). A stage play is described for certain purposes (/) 


Oruhan, [1909] 1 Ch. 413 ; see, however, Doherty v. Allman (1878), 3 
App. Cas, 709, per Lord Cairns, L.C., at p. 719. The contrary was 
assumed in Gaiety Theatre Co, v. Loftus {Cissy) (1893), Times^ 11th 
August, but the point wa^ not argued. 

ip) See, generally, title Custom and Usages, Vol. X., pp. 249 et seq. 

Iq) White v. Henderson (1886), 2 T. L. R. 119, per Grove, J., at p. 121. 

(r) Grant v. Maddox (1846), 15 M. & W. 737 ; compare Mapleson v. 
Bentham (1871), 20 W. R. 176; and see Fechter v. Montgomery (1863), 
33 Beav. 22. As to the meaning of “ completion of the engagement ” 
in a contract providing for a series of performances of a week each at 
considerable intervals, and containing a clause restraining the artist from 
performing within a certain area for a period of eight months prior to the 
completion of the engagement, see London Music-Hall, Ltd. v. Austin 
(1908), Times, 16th December. 

(s) Montague v. FlocJcton (1873), L. R. 16 Eq. 189, not overruled on 
this point hjWhitwood Chemical Co. v. Hardman, [1891] f Ch. 416, C. A. ; 
see, further, title Custom and Usages, Vol. X., pp. 287, 288. 

{t) Flen V. London Music Hall, Ltd. (1906), Times, Slst May, Ist June. 

(a) Wyatt v. Phipps (1896), 40 Sol. Jo. 781. 

(b) Lacy v. Osbataiston (1837), 8 C. & P. 80. 

(c) Chappell & Co., Ltd. v. Harrison {IQIO), 103 L. T. 694 ; see, further, 
title Custom and Usages, Vol. X., p. 288. 

(d) Graddon v. Price (1827), 2 C. & P. 610. 

(e) Wigam v. Strange (1865), L. R. 1 C. P. 175. 

if) Namely, for the purposes of the Theatres Act, 1843 (6 & 7 Viet, 
c. 68) [ibid., s. 23). As to’ the wearing of naval or military uniforms in stage 
plays, see title Royal Forces, Vol. XXV., p. 99. 
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Theatres and Other Places of Entertainment. 


Sect, 1. 
Definition, 


Procedure. 


Offences. 


as including tragedy, comedy, farce, opera, burletta, interlude, melo- 
drama, pantomime, or other entertainment of the stage (^), or any 
part thereof. This description does not apply to any theatrical repre- 
sentation in any booth or show allowed by the proper authority in 
any lawful fair, feast, or customary meeting (h), 

A dialogue in costume (i), or a performance in which the actions 
of persons performing beneath the stage are shown to the audience by 
means of mirrors, is a stage play (A:). A ballet depicting by gestures 
war, peace, and reconciliation may be a stage play (1), 

Sect. 2. — Licensing of Plays. 

813. The Lord Chamberlain (w) is the licensing authority for stage 
plays for Great Britain. One copy of every new stage play, or new 
act, scene or other part added to any old stage play, must be sent 
to him at least seven days before the first acting or production. 
The copy sent to the Lord Chamberlain must specify the theatre 
and time intended for the first presentation and bo signed by the 
master or manager of the theatre. Until the exifiration of the 
seven days the new play or new addition to the old play insist not 
be acted or presented (?i). 

814. Every person who for hire(o) acts, presents, or causes to be 
acted or presented, any stage play, or part thereof, before it has 
been allowed by the Lord Chamberlain, or which has been dis- 
allowed by him, or which has been prohibited by him, is liable on 
conviction to a fine not exceeding i;50(p). 


{g) These words must be construed to mean entertainments such as 
those before expressed, namely, tragedy etc., which are all of a dramatic 
character {Wigan v. Siranae (1865), L. R. 1 C. P. 175, per Willes, J., at 
p. 184). “ Tumbling” was held not to be an “ entertainment of the stage ” 
within the meaning of stat. (1736) 10 Geo. 2, c. 28 (repealed) {E, v. Handy 
(1795) 6 Term Rep, 286). 

{h) Theati’es Act, 1843 (6 & 7 Viet. o. 68), s. 23. As to licences, see 
pp, 402 et seq,, ante ; as to fairs generally, see title Markets and Pairs, 
Vol. XX., pp. 1 et seq. 

(i) Thorne v. Colson (1861), 25 J. P. 101. 

(k) Day V. Sinwson (1865), 18 C. B. (n. s.) 680. 

(l) Wigan v. otrangCy supra. A “dramatic piece” within the Copy- 
right Act, 1842 (5 & 6 Viet. c. 45), s. 2 (repealed), may exist without words 
and bo entitled to protection. An idea or plot plus the manual or physical 
actions may be such a “dramatic piece” {Tate v. Fullbrook (1907), 23 
T. L. R. 715). 

(m) See title Constitutional Law, Vol. VII., pp. 107, 108. 

{n) Theatrcs^Act, 1843 (6 & 7 Viet. c. 68), s. 12. 

(o) See p. 407, ante. 

{p) Theatres Act, 1843 (6 & 7 Viet. c. 68), a. 15. As to the method of 
recovering penalties and appeal, sec pp. 407, 408, ante ; see also title 
Criminal Law and Procedure, Vol. IX., pp. 541, 542. 
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Part III. — Music and Dancing and Other 
Public Entertainments. 

Sect. 1. — Places for which a Licence is Required. 

815. The law relating t6 music and dancing licences varies as it 
relates to places — 

(1) In the cities of London and Westminster and within twenty 
miles thereof, excluding the administrative county of Middlesex (a) ; 

(2) In the administrative county of Middlesex {h) ; 

(3) In the rest of England and Wales. 

816. Any house, room, garden, or other public place (c) kept or 
used for public dancing, music, or other public entertainment of 
the like kind, requires to be licensed if situated in the cities of London 
or Westminster, or within twenty miles thereof (c/), including the 
administrative county of Middlesex (e), and if not so licensed is a 
disorderly house ( / ). 

Elsewhere in England or Wales no licence is required, except 
under tlie provisions of a local Act, or unless the local authority has 
adopted the Public Health Acts Amendment Act, 1890 (q), Part IV. (h), 
whereupon any house, room, garden, or other public place, kept or 
used for public dancing, singing, music, or other public entertainment 
of the like kind, requires to be licensed (i), and if not so licensed is a 
disorderly house (J). 

A licence is required where music, singing, and dancing entertain- 
ment is provided in a tent pitched on waste land hired for the 
occasion (h). 


(а) Disorderly Houses Act, 1751 (26 Geo. 2, c. 36). Nothing in the Act 
is to affect the Theatres Royal at Drury Lane and Covent Garden, the 
King’s Theatre, Hay market, or any performances carried on under 
letters patent or licence of the Crown or the Lord Chamberlain’s licence 
( foid., 8. 4). 

(б) Music and Dancing Licences (Middlesex) Act, 1894 (57 & 58 Viet, 
c. 16). The powers conterred by this Act arc in addition to, and not in 
derogation of, any of the powers of licensing already vested in the Middlesex 
County Council (ibid. s. 2 (14) ). 

(c) As to the moaning of “public place,” see note (c), p. 402, ante. 

(d) Disorderly Houses Act, 1761 (25 Goo. 2, c. 36), s. 2. 

(e) Music and Dancing Licences (Middlesex) Act, 1894 (57 & 58 Viet, 
c. 15), 8. 2(1). 

(/) A house may be a “ disorderly house ” within the Disorderly Houses 
Act, 1751 (25 Geo. 2, c. 36), although in fact there is no disorder (B. v. 
Wolfe (1849), 13 J. P. 428 ; Green v. Bolheroyd (1828), 3 C^& P. 471 ; see 
title Criminal Law and Procedure, VoL IX,, pp. 641 et seq.). As to the 
wearing of naval or military uniforms in a music-hall or circus perform- 
ance, see title Royal Forces, Vol. XXV., p. 99. 

(a) 63 & 64 Viet. c. 69. 

(j^) As to adoption, see titles Local Governmei&t, Vol. XIX., pp. 385 
et seq.; Public Health and Local Administration, Vol. XXIII., 
pp. 363, 364. 

(i) Public Health Acts Amendment Act, 1890 (63 & 64 Viet. o. 59), 
s. 51 (1). 

(;) Patrick v. Wood (1905), 4 Adam, 648. 

{%) Famdale v. Bainbridge (1898), 42 Sol. Jo. 192 (where no money was 
charged for admission, but money was solicited during the entertainment) ; 
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A public-house (1) in which is prbvided a piano to be gratuitously 
played by the customers for their own amusement, there being no 
charge for admission, is not a room kept or used for public singing 
or music (m). 

817. The music and dancing in any entertainment must form a 
substantial part of the entertainrnent and not be merely sub- 
sidiary (w), but a place may be kept for two purposes, one requiring 
a licence and the other not (o), thus, a skating rink where music is 
performed while skating is proceeding requires a licence (p), although 
rinking is not dancing (^). It is not necessary to public dancing 
that the dancing should be by the public (q). An ordinary dancing 
class does not require a licence (r), and a tight-rope or other per- 
formance in a circus with rhythmic movements does not require 
a dancing licence (s). 

Knowledge of the use to which the house or other place is put 
must be brought home to the defendant ; and the user must be 
more than occasional, a single entertainment or temporary use not 
being sufficient to justify a conviction (t). 

A room used temporarily for dancing during a festival (q), or a 
room used for a lecture together with incidental music (6), does not 
require a licence. 

Where a licence is otherwise required, it is immaterial that the 
house is not kept exclusively for dancing, music, or singing (c), or that 
the dancing, music, or singing was upon public-house premises (cl). 
In the case of dancing, music, or singing in a public-house (r) a 
licence is required though no money is charged for admission (/). 

818. All places licensed within twenty miles of London and 


compare Pf/iric/c v. Wood (1906), 4 Adam, 648, where a piano set up out of 
doors on a portable platform was held to bo within the words “ other 
like place of public entertainment” of the Burgh Police (Scotland) Act, 
1892 (66 & 66 Viet. c. 66), s. 397. 

{ 1 ) As to the meaning of public-house, fee titles Ini^s akd Innkeepers, 
Vol. XVII., pp. 304, 306; INTOXICATING LiQUORS, Vol. XVIII., p. 8. 

(m) Brearley v. Morley, [1899] 2 Q. B. 121. 

{n) Gregory v. Tavernor (1833), 6 C. & P. 280 ; Hall v. Green (1863), 9 
Exch. 247 ; Qunglieni v. Matthews (1865), 6 B. & S. 474 ; Syers v. Conquest 
(1873), 37 J. P. 342; Fayv. Bignell (1883), Cab. & El. 112. 

(o) Hall v. GreeUj supra. 

(p) E. V. Tucker (1877), 2 Q. B. D. 417, C. C. R. 

(q) Marks v. Benjamin (1839), 6 M. & W. 665. 

(r) Beilis v. Burghall (1788), 2 Esp. 722. 

(a) Quaglieni v. Matthews^ supra. 

(t) fShelley YcBethell (1883), 12 Q. B. D. 11 ; Marks v. Benjamin, supra ; 
Gregory v. Tu^s (1833), 6 C. & P. 271 ; Syers v. Conquest, supra; E. v. 
Eosenthal, E. v. Sirugnell (1866), 30 J. P. 101 ; E. v. StrugneU (1866), L. R. 
1 Q. B. 93 ; but see Clarke v. Searle (1793), 1 Esp. 26. 

(a) SMiUy. Lewis (1804), 6 Esp. 128 ; Gregory v. Tuffs, supra; Gregory 
v. Tavernor, supra. 

(b) Baxter v. Langley (1868), L. R. 4 C. P. 21, 

(c) Beilis V. Beal (1797), 2 Esp. 692 ; Gregory v. Tuffs, supra. 

{d) Green v. Boiheroyd (1828), 3 C. & P. 471. 

(e) As to the meaning of public-houso, see titles Intoxicating Liquors, 
Vol. XVIIL, p. 8; Inns and Innkeepers, Vol. XVII., pp. 304, 306. 

if) Gregory v. Tuffs, supra; Archer v. Willingrice (1802), 4 Esp. 186; 
Frailing v. Messenger (1867), 31 J. P. 423. 
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Westminster, excluding the adiliinistrative county of Middlesex 
require to have conspicuously posted over the entrance the words 

Licensed pursuant to Act of Parliament of the twenty-fifth of 
King George the Second ”(/0; in the case of places licensed else- 
where the words ‘‘ Licensed iiT pursuance of Act of Parliament,” 
with the addition of words showing the purpose (i) for which the 
place is licensed, are substituted ( j). 

819. No place licdhsed for public music, dancing, or singing 
within twenty miles of London and Westminster (k) or in 
Middlesex (1) may be kept open for such purposes before the hour of 
noon unless under an occasional licence of exemption (m). 

820. Kecreation rooms, wherever situate, managed and controlled 
under the authority of a Secretary of State or of the Admiralty 
may be used for public dancing, music, and entertainments of a 
like kind without a licence (»). 


Sect. 2. — Authorities for Grant of Licences, 


821. The authorities for the grant and renewal of licences are, 
in th* cities of London and Westminster and within twenty miles 
thereof (o), and in the administrative county of Middlesex (p), the 
county council ; and elsewhere in England or Wales, the authority 
provided by the local Act, if any, which may be in force in the 
district (^), or if there is no local Act, and the Public Health Acts 
Amendment Act, 1890 (r), has been adopted, the licensing justices («). 

{g) Music and Dancinc Licences (Middlesex) Act, 1894 (67 & 68 Viet, 
c. 16), 8. 2 (12) (now repealed), which repealed as regards the administrative 
county of Middlesex the Disorderly Houses Act, 1761 (26 Geo. 2, c. 36), 


{h) Disorderly Houses Act, 1761 (25 Geo. 2, c. 36), s. 3. 

(i) Namely, for music, or for music and dancing. 

( 7 ) Music and Dancing Licences (Middlesex) Act, 1894 (67 & 68 Viet, 
c. 15), 8. 2 (6) ; Public Health Acts Amendment Act, 1890 (63 & 64 Viet, 
c. 69), 8. 51 (6), 

W Disorderly Houses Act, 1761 (26 Geo. 2, c. 36), s. 3, as amended by 
Pubhc Lntertainments Act, 1876 (38 & 39 Viet. c. 21), s. 1. 

(0 Music and Dancing Licences (Middlesex) Act, 1894 (67 & 68 Viet, 
c. 16), 8. 2 (7). 

(m) Such an occasional licence of exemption may be granted under the 
Licensing (Consolidation) Act, 1910 (10 Edw.7 & 1 Geo. 6, c. 24), s. 67; 
see title Intoxicating Liquors, Vol. XVIII., p. 97. 

(n) Amy (Annual) Act, 1889 (52 & 63 Viet. c. 3), s. 7 ; see title 
Royal Forces, Vol. XXV., p. 98. 

(0) Disorderly Houses Act, 1761 (26 Geo. 2, c. 36), s. 2, as amended by the 
Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 3. The London 
County Council has issued regulations dealing with appliAitions for and 
other matters relating to licences, dated the 27th July, 1897 ; see title 
Metropolis, Vol. XX. p. 394. 

(p) Music and Dancing Licences (Middlesex) Act, 1894 (67 & 68 Viet. 
C. 16). 

samples of local Acts, see Hoffman v. Bond (1876), 40 J. P. 5 
Licensing Justices, Exports Mellor{im), 73 J. P. 

(r) 63 & 64'vict. c. 69. 

(«) Ibid., 8. 61. As to the adoption of this Act, see title Pubuc Hbalth 
AND Local Admin isteation, Vol. XXIII., pp. 363, 364. As to the 

licensing justices, see title Intoxicating Liqdobs, Vol XVIII., pp. 21 
et seq. ^ » x-xr 
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822. A public swimming bath, when closed for swimming, may 
be let for music and dancing, provided that a licence is obtained (<). 
In districts where the authorities above mentioned have jurisdiction, 
the licence must be obtained from them (a) ; in any other district 
the licence must be obtained from the county council of the county 
in which the district is situate (6). 

Sect. 8. — Grant and lienewal of Licences. 

Sub-Sect. 1. — Music and Dancing Licences. 

823. Music and dancing licences may be granted separately (c) 
and subject to conditions (d). A music licence does not authorise 
singing or dancing {e). 

824. In the administrative county of Middlesex a licence is in 
force for one year, or such less time as the council, on granting the 
licence, determines (/). It may, however, be revoked at any time 
on breach of any of its terms or conditions {g). 

Fourteen days’ notice of intention to apply for a licence or for 
transfer of a licence must be given to the clerk to the council 
and to the superintendent of police (/O. No notice, however; need 
be given of an application for renewal of an existing licence (i), and 
the council may grant a licence for fourteen days or less notwith- 
standing that proper notice has not been given ik). 

825. In districts where the Public Health Acts Amendment Act, 
1890©, has been adopted tbe licensing justices may, by a 


{i) Baths and Washhouses Act, 1899 (62 & 63 Viet. c. 29), s. 2 ; 
Baths and Washhouses Act, 1896 (59 & 60 Viet. c. 59) (London) ; see, 
further, title Public Health and Local Administration, Vol. XXIII., 

р. 498. 

(a) Baths and Washhouses Act, 1899 (62 & 63 Viet. c. 29), s. 2 (a) : by 
ibid.., 8. 3, in districts where the Act is in force, a licence under the Dis- 
orderly Houses Act, 1751 (25 Geo. 2, c. 36), s. 2 (see p. 417, ante), may 
be granted at any annual licensing meeting of the council authorised to 
grant such a licence, or at any other meeting of such council duly con- 
vened on fourteen days’ notice. A similar provision applies to the 
administrative county of London (Baths and Washhouses Act, 1896 (59 
& 60 Viet. c. 69), s. 3). 

(5) Baths and Washhouses Act, 1899 (62 & 63 Viet. c. 29), s. 2 (a). 

(c) Brown v. Nugent (1872), L. R. 7 Q. B. 688, Ex. Ch. 

Id) Music and Dancing Licences (Middlesex) Act, 1894 (67 & 68 Viet. 

с. 15), s. 2 (9) ; Public Health Acts Amendment Act, 1890 (63 & 64 
Viet. c. 69), s. 51 (9) ; Ex varte Bichards (1904), 68 J. P. 636 (where it was 
held that the justices might grant a licence for a room in connexion with 
a public-house, civith a condition that a charge of at least 3d. per head 
must be made for admission, and that the charge for admission should 
not be returned in the form of refreshments). 

(e) Brown v. Nugent, supra. 

if) Music and Dancing Licences (Middlesex) Act, 1894 (67 & 68 Viet, 
c. 16), 8. 2 (2). 

(g) Ibid., 8 . 2 (9). 

(h) Ibid., 8 . 2 (4). 

(i) Ibid.,». 2 (10). 

{k) Ibid., 8. 2 (11). 

G) 63 & 64 Viet. c. 69. 

(m) See titles Local Government, Vol. XIX., pp. 385 et seq. ; Public 
Health and Local Administration, Vol. XXIII., pp. 363, 364. 



Pabt III.— Music and Dancing and Othbe Entertainments. 


419 


majority, grant and from time to time transfer a licence (n). The Sect. 3. 
licence is in force for one year, or such shorter period as the Grant and 
justices, on granting the licence, determine (o). It may, however. Renewal of 
be revoked on breach of any of its terms or conditions (p). Licences. 

Fourteen days’ notice of intention to apply for a licence or for the 
transfer of a licence must be given to the clerk to the justices and 
the chief officer of police of the police district (q). No notice, however, 
need be given of an application for a renewal of an existing licence (r) ; 
and the justices in petty sessions may grant a licence for fourteen 
days or less notwithstanding that proper notice has not been given («). 

826. Where a local Act is in force, the licensing authority Loc^Acts. 
must comply with its provisions and have no power to vary 

them (ty Where no period of duration is fixed by the local Act, the 
licensing authority may grant a licence for one year only (a), 

827. Where the necessary provisions are in force (t), an urban Whirligigs, 
authority may make bye-laws for the prevention of danger from 
whirligigs and swings when such whirligigs and swings are driven gaiierSf. 
by st^am power, and for the prevention of danger from the use of 
firearms in shooting ranges and galleries (c). 

Sub-Sect. 2. — Cinematograph Licences, 

828. A cinematograph exhibition, using inflammable (d) films, Necessity for 
must not be given unless the regulations made by the Secretary of licence. 
State (^) are complied with and the premises licensed (/). 

The county council, which is the licensing authority (^), may 
grant its licence on such terms and conditions (/«), subject to the 

{n) Public Health Acts Amendment Act, 1890 (53 & 64 Viet. c. 59), 

8. 61 (2), (3). 

(o) Ibid,, 8. 61 (2). 

(p) Ibid,, s. 61 (9). A licensed place is only to be opened on the days 
and during the hours stated in the licence {ibid,, s. 61 (7) ). 

{q) Ibid., 8. 61 (4). 

(r) Ibid,, s. 61 (10). 

(8) Ibid.,%. 51 (11). 

(<) jB. V. Oldham Licensing Justices, Ex parte Mellor (1909), 73 J. P. 

390 (where the statute provided that hconces might be granted at 
special sessions convened on fourteen days’ notice, and a rule made by the 
justices, who were the licensing authority, that applications must only bo 
made at the general annual licensing meeting, was held to be invalid). 

(a) Iloffman v. Bond (1876), 40 J. P. 6. 

(b) See titles Local Government, VoI. XIX., pp. 385 et seq. ; Public 
Health and Local Administration, Vol. XX III., pp. 363, 364. 

(c) Public HejUth Acts Amendment Act, 1890 (63 & 64 ’^Jict. c. 59), s. 38 ; 
see title Public Health and Local Administration, Vol. XXIII., 
p. 391. 

(d) Apparently the word is not limited to films which are inflammable 
only whilst being used in a cinematograph {Victoria Bier {Folkestone) 
jSyndicaie, Ltd, v. Beeve (1912), 76 J. P. 374). 

(e) Regulations of the Secretary of State, 20th December, 1909 (Stat. 

R. & 0., 1909, p. 11), and 18th February, 1910 (Stat. R. & 0., 1910, p. 28). 

(/) Cinematograph Act, 1909 (9 Edw. 7, c. 30), s. 1. 

ig) The borough council in a county borough [ibid., s. 6), and, when the 
promises are licensed by him, the Lord Chamberlain {ibid., s. 7), have the 
same powers as a county council. 

{h) Conditions requiring the premises not to be opened on Sundays, 

E E 2 



"^^^nOnmPuoBsor, 

nQipIations of the Secrebuy of State aa th« 

>n»y, wthout prejudice to anj other powers J?‘®rmioes, 

wdele^tem^ ompcweJ to lbSlimLt^Zk2 

k licence is for one year or such eborter period JtblcoZoU £’ 
the grant of the licence, determihes (k), apd any licence may be 
transferred by the council (/). 

Seven days’ notice in writing must be given to the county 
council and to the chief officer of police of the police areafm) in 
which the premises are situate of intention to apply for a licence 
or transfer, but no notice is required for a renewal (n). 

829. The fees payable on the grant, renewal, or transfer of a 
licence are to be fixed by the council. The maximum fee for the 
grant or renewal for one year is ±‘l, or, where the licence is for less 
than one year, 5s. per mouth, the total not to exceed the maximum 
of £1 ; for a transfer the fee is 5«. (o). 

830 . If the owner of a cinematograph uses or allows it to be 
used, or if the occupier of any premises allows the premises to be 
used, in contravention of the statutory provisions, or the regulations 
or conditions made thereunder, regulating the user thereof^ the 
penalties are, on summary conviction, a fine not exceeding ^20, 
and, in the case of a continuing offence, £5 a day, and the licence, 
if any, may be revoked by the county council (j?), 

A constable or other officer appointed for the purpose by the 
council may at all reasonable times enter any premises, whether 
licensed or not, in which he has reason to believe that a cinemato- 
graph exhibition is being or is about to be given (q)» The penalty 
for preventing or obstructing the entry of such constable or other 
officer is, on summary conviction, a fine not exceeding ^20 (r). 

831 . Premises only used exceptionally or occasionally for cine- 
matograph exhibitions, and not on more than six days in any one 
year, need no licence, provided the occupier gives notice in writing 
to the county council and the chief officer of police (??i) seven days 
before the intended exhibition and complies with the regulations and 
conditions of the Secretary of State and the county council (r). 


Fees. 


Penalties. 


Entry by 
constable. 


Occasional 


Christmas Day and Good Friday are not ultra vires {London County Council 
v. Bermondsey Bioscope Co., Ltd.^ [1911] 1 K. B. 445). 

(t) Cinematograph Act, 1909 (9 Edw. 7, c. 30), s. 5 ; see title Magis- 
trates, Vol. XIX., pp. 569, 670. The justices have no power of stating 
a case {Huish v. Liver poolJustices (1913), Times, 22nd October). 

(A;) Cinematograph Act, 1909 (9 Edw. 7, c. 30), s. 2 (2). 

{1) Ibid., 8. 2 (3). 

{m) “Police a^ea** and “chief officer of police” mean respectively the 
City of London and Commissioner of City Police, the Metropolitan Police 
District and Commissioner of Metropolitan Police, a county and its chief 
constable, a borough and its chief constable, a town, not a borough, 
having separate police under a local Act and the officer having command 
of the police, the Tyne under the Tyne Improvement Commissioners and 
the officer having command of the police {ibid., s. 2 (6) ; Police Act, 18C0 
(53 & 64 Viet. c. 45), s. 33, Sched. III.). 

(w) Cinematograph Act, 1909 (9 Edw. 7, o. 30), s. 2 (4). 

(o) Ibid., s. 2 (5). 

ip) Ibid., s. 3. 

iq) Ibid., s. 4. 

(r) Ibid., s. 7 (2). 
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832. No licence is required if the exhibition is to be given in a Sect. 3. 

building or structure of movable character, if the owner of the Grant and 
building or structure— Renewal of 

(1) has been granted, a licenpe.,in respect of the building or Licences, 

structure by the council of the’ county in which he ordinarily wheiTno 
resides; and licence 

(2) has given two days’ notice in writing to the county council re(iuired. 
and the chief officer of police in the area in which it is proposed 

to give the exhibition ; and 

(3) complies with the regulations of the Secretary of State ^ 
and with the conditions imposed by the county council and notified 

in writing to the owner (s). 

An exhibition given in a private dwelling-house to which the Private 
public are not admitted is not subject to the provisions of the 
Cinematograph Act, 1309 (t). 

833. Where a cinematograph show is accompanied by music Music in 
’vvhilst the pictures are on the screen the necessity of a music 
liceijce depends upon whether the music is merely a subsidiary part ^ 
of the entertainment or not (a). 

Sect. 4. — Structural Requirements as to Places of Public Resort, 

834. Every^ building outside the administrative county of Entrances 
London in a district in which the Public Health Acts Amendment 

Act, 1890 (h), has been adopted (c), used as a place of public resort (d), 
must bo substantially constructed to the satisfaction of the urban 
authority and be su})plied with sufficient entrances and exits which, 
whilst the building is in use, must be kept unobstructed to such 
extent as the urban authority requires. An authorised official may 
at any reasonable time enter and inspect such building (e). 


(s) Cinematograph Act, 1909 (9 Edw. 7, c. 30), s. 7 (3). 

(0 Jhid., 8. 7 (4). • 

(«) Gregory v. Tavernor (18.33), 6 C. & P. 280 ; Hall v. Green (1853), 
9 Exch. 247 ; Qutujlieni v. Matthews (1865), 6 B. & S. 474; Syers v. 
Conquest (1873), 37 J. P. 342 ; PayY.Brignell (1883), Cab. & El. 112. As 
to music licences, sec p. 415, ante, 

(b) 63 & 54 Viet. o. 59. 

(c) See titles Local Government, Vol. XTX., pp. 385 et seq, ; Public 
Health and Local Administration, Vol. XXIII., pp. 363, 364. As to 
urinals, see p. 406, ante. As to the administrative county of London, 
SCO p. 405, ante; and title Metropolis, Vol. XX., p. 393. 

(d) “ Place of public resort ” under the Public Health Acts Amendment 
Act, 1890 (63 & 64 Viet. c. 59), means a building used^r constructed or 
adapted to be used, either ordinarily or occasionally, as ... a theatre, 
public hah, public concert room, public ball room, public lecture room 
or public exhibition room, or as a public place of assembly for persons 
admitted thereto by tickets or payment, or. used or constructed, or 
adapted to be used, either ordinarily or occasionally, for any other 
public purpose ; it does not include a private dwelling-house used occasion- 
ally or exceptionally for any such purpose {ibid., s. 36 (6) ). 

(e) Ibid., 8. 36 (3). As to the provisions relating to the safety of children 
at entertainments, see title Infants and Children, Vol. XVII., p. 173. 
Non-observance of these provisions is punishable on summary conviction 
for the first offence by a fine of £60, and for each subsequent offence by a 
fine of £100 (CJi^ldren Act, 1908 (8 Edw, 7, c. 67), s. 121) ; and as to revoca- 
tion of licence, See title Infants and Children, Vol. XVII., p. 173, 
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Sect. 6; 
Sunday 
Entertain- 
ments. 


Admission 
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Place of 
public 
worship. ' 


Under the 
Disorderly 
Houses Act, 
1761. 


Under the 
Music and 
Dancing 
Licences 
(Middlesex) 
Act, 1894. 


Theatres and Other Plac£S^of Entertainment. 

- * * 

Sect. ^.—Sunday EriteHainmenU, 

836. No house, room, or other place* may be used on Sunday 
for public entertainment or amusement (/), or foj» publicly debating 
upon any subject, to which persons are admitted for money {g), or 
by tickets sold for money, ^ where refreshments are sold for a 
greater price than the normal price, or persons subscribe to the 
entertainment expenses and receive admittance tickets {h), 

A hall, duly registered as a place of public worship, where meetings 
are held at which sacred music and addresses are given, no charge 
being made except for reserved seats, and the object of the meetings 
being not pecuniary gain, but genuine religious worship, is not within 
the statutory prohibition (i). 

Sect. Offences, 

Sub-Sect. 1. — Licencing Offences. 

836. Any place kept for public singing, dancing or music in 
the cities of London and Westminster and within twenty miles 
thereof, exclusive of the administrative county of Middlesex, 
without a licence is a disorderly house (k). In addition to being 
punishable criminally (/), the keeper is liable to forfeit ^lOO 
to any person suing for it(m). Only one forfeiture is incurred, 
though there may have been several performances on different 
days(n). 

A breach of a condition in the licence relating to the hours of 
opening and closing, or to the placing of the prescribed inscrip- 
tion over the entrance (o), forfeits the licence, which must be 
revoked by the justices at the next sessions, and must not be 
renewed (/;)> nor a new licence be granted to the same person 
either directly or indirectly (q). 


(/) An aquarium where marine animals are exhibited and orchestral 
music performed, the public being admitted on payment, is within the 
statutory prohibition {Warner v. Brighton Aquarium Co. (1875), L. R. 10 
Exch. 291 ; Terry v. Brighton Aquarium Co. (1875), L. R. 10 Q. B. 306). 

{g) The fact that a charge is made for a reserved seat is not incom- 
patible with the admission being free. 1'he statute speaks of admission^ 
not to a seat, but to the entertainment {Williams v. Wright (1897), 1^ 
T. L. R. 551, per Collins, .T., at p, 552). 

{h) Sunday Observance Act, 1780 (21 Geo. 3, c. 49). As to Sunday 
observance generally, see title Time, pp. 442 et seq., post. 

(0 Baxter v. Langley (1868), L. R. 4 C. P. 21. The form of worship 
used is immateri?il {ibid.). 

{k) Disorderly Houses Act, 1751 (25 Geo. 2, c. 36), s. 2. As to the issue 
of search Wcarrants and arrest under this provision, see title Criminal Law 
AND Procedure, Vol. IX., pp. 291, 310, 311, 412. - ^ 

{1) See, further, title Criminal Law and Procedure, Vol.LS.jPP*. 541, 
542. 

(m) Disorderly Houses Act, 1751 (25»Geo. 2, c. 36), ss. 2, 13. .Pro- 

ceedings must be taken within six calendar months after the commission 
of the offence {ibid., s. 14). . ' ' 

(n) Qarreit v. Messenger (1867), L. R.^2 C. P. 583 (where however, the 
performances took place within the same licensing period). 

(o) See pp. 416, 417, ante, 

{p) Disorderly Houses Act, 1751 (25 Gfeo. 2, c. 36), S. 3i ’ ‘ 

{q) Ibid. 



423 


Part III.— Music and DAiNorNG and Other Entertainments. 

837. Any place kept or used fot public ‘dancing, singing, music, 
or other public enter taini^ient. of the like kind .in the administrative 
county of Middlesex without a licence is a‘ disorderly house, and 
the person occupying or rated as occupying it is liable to a penalty 
of £5 for each day that it remains a disorderly house (r). Any 
constable authorised by warrant under the hand of one Middlesex 
justice may enter any such place ^d apprehend every person 
found therein («). 

838. A failure to affix and keep up the inscription (^), or to 

observe the days and hours of opening and closing stated in the 

licence, renders the holder liable to a penalty not exceeding .£20, 
and in the case of a continuing offence to a daily penalty of £6 (a). 

839. Any place kept or used for public dancing, singing, music, 
or other public entertainment of the like kind, in a district in which 
the Public Health Acts Amendment Act, 1890 {b), is in force, with- 
out a licence is a disorderly house (c ) ; and the person occupying or 
rated as occupying it is liable to a penalty not exceeding £5 for 
eachiday that it remains a disorderly house (d), 

A failure to affix and keep up the prescribed inscription (#»), or to 
observe the days and hours of opening and closing stated in the 

licence, renders the holder of the licence liable to a penalty not 

exceeding £20, and in the case of a continuing offence to a daily 
penalty not exceeding £5 (/). 


Sub-Sect. 2. — Sunday Entertainments, 

840. The keeper (V;) of anyplace opened or used for public entertain- 
ment, amusement, or debate on Sunday, contrary to the statutory pro- 
visions in that behalf (/i), is liable to forfeit to a common informer (i) 


(r) Music and Dancing Licences (Middlesex) Act, 1894 (57 & 68 Viet, 
c. 16), B. 2 (6) ; sec p. 41p, ante. 

(s) Music and Dancing Licences (Middlesex) Act, 1894 (57 & 58 Viet, 
c. 16), 8. 2(5). 

{t) See pp. 416, 417, ante. 

(a) Music and Dancing Licences (Middlesex) Act, 1894 (67 & 68 Viet, 
c. 16), s. 2 (8), (9). As to revocation of the licence, see p. 418, ante. 

{b) 63 A 54 Viet. c. 69; see titles Local Government, Vol. XIX., 
pp. 385 et scq. ; Public Health and Local Administration, Vol. 
XXIII., pp. 363, 364. 

(c) PubHo Health Acts Amendment Act, 1890 (63 & 64 Viet. c. 69), 
8. 61 (6). 

(d) Ibid. As to ibid^ s. 36, relating to the provision of ample means of 
ingress and egress, and imposing penalties for failure to do so, see title 
Public He/^lth and Local Administration, Vol. XXIII., pp. 429, 430. 

(e) See p. 417, ante. 

' jj) Pijblic Health Acts Amendment Act, 1890 (63 & 64 Viet. c. 69), 
B.'^l f8)>' (9). As to revocation of the licence, see p. 418, ante. 

{g) the agent for the owner of a hall let for the deUvery of lectures is 
not a keeper {Eeid v. Wilson afid Ward^ Beid v. Wilson and King, [1896] 
1 Q. B. 3‘16^. C. A. (solicitor acting as agent for the liquidator of a 
company^ ). , , ^ 

(A) See p. 422; 

.{ly The general current of'^huthorities seems to show that a corporation 
oiannbt spe for penalties'as a egmipon informer, unless expressly empowered 
by -statute to do so {St, Leonard's, Shoreditch {Guardians) v. Franklin 
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Theatres and Other Places of Entertainment. 

£200 for every such offence ; and is also punishable as the keeper of 
a disorderly house (k). 

Any person acting as manager of such an entertainment or as 
chairman of such debate is liable to forfeit ^£100 to a common 
informer, and every doorkeeper, servant, or other person issuing or 
collecting tickets or receiving money from persons admitted to the 
same is liable to forfeit £50(1). Aperfeon who acts as the chairman 
of a lecture to which the public are admitted on payment of small 
sums, but who has no control over the lecturer, is not liable as the 
chairman of a public debate, nor is he liable as a person managing 
or conducting such entertainment or amusement, nor as a master of 
ceremonies (m). 

The penalty for advertising or printing any advertisement of 
such public entertainment, amusement, or debate is iI50 for each 
offence (n). The recovery of a penalty by a friendly informer is no 
])ar to the recovery of the penalty by a ditferent informer (o). 

841. An action may be brought to recover the penalties as a debt, 
but the action must be brought within six months (p). The Crown 
may remit any penalty either wholly or in part (q). 


Part IV.—Billiards. 

Sect. 1. — When a Licence is Ileqnired. 

842. Every house, room, or place kept for public (r) billiard play- 
ing, or whore a public billiard table (s) is kept, at which persons are 
admitted to play, requires a billiard licence (t), unless such house, 
room, or place is specified in a publican’s licence (a). 

Sect. 2. — Grant of Licence. 

843. Billiard licences are granted and renewed by the justices 
at the annual licensing meeting or any adjournment thereof (1>); 


(1878), 3 C. P. D. 377, fer Lord Coleridge, C.J., at p. 381; seo also 
Harrison's Case (1777), 1 Leach, 180; Weavers' Co. v. Forrest (1746), 2 
):^tra. 1241 ; but see Cole v. CouUon (1860), 2 E. & E. 695), unless the 
offence is one against the public (AWwanv. 77ardms<Ze (1903), 67 J. P.440). 

{k) Sunday Observance Act, 1780 (21 Geo. 3, c. 49), s. 1 ; see title 
Criminal Law and Procedure, Vol. IX., p. 54. 

(/) Sunday Observance Act, 1780 (21 Geo. 3, c. 49), a. 1. 

(m) Reid v. Wilson and Ward, Reid v. Wilson and King, [1895] 1 Q. B. 
315, C. A. 

(n) Sunday Offsorvance Act, 1780 (21 Goo. 3, c. 49), s. 3. 

(o) Girdlestone v. Brighton Aquarium (1879), 4 Ex. D. 107, C. A. ; but 
seo Barrett v. Johnson (1836), 2 J^o. Ex. Ir. 197. 

(p) Sunday Observance Act, 1780 (21 Geo. 3, o. 49), 8. 5. 

{g) Remission of Penalties Act, 1875 (38 & 39 Viet. c. 80), s. 1 ; see title 
Criminal Law and Procedure, Vol. IX., p..545, note (c). 

(r) As to the meaning of “public,” see notes (6), (c), p. 402, ante. 

(s) This includes a bagatelle board, or instrupient used in any g^e of 
the like kind (Gaming Act, 1845 (8 & 9 Viet, c.’ 109), s. 11). 

(t) Ibid. w 

(a) Ibid. ; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 52 ; see title 

Intoxicating Liquors, Vol. XVIII., p. 8. 

{b) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 10. As to the anntial 
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Part IV.— Billiards. 

and transfers of billiard licences may be granted at the transfer 2 . 

sessions of the licensing justices (c). " Grant of 

The justices have an absolute discretion as to granting or Licence* 
refusing a billiard licence, and there is no appeal against their 
decision (d). 

844 . Persons applying for a billiard licence or applying for the Notices, 
transfer of a billiard licence must give the same notices as are 
required by persona intending to apply for a licence for the sale of 
intoxicating liquors or as near thereto as circumstances admit ; 

Avhen applying for a renewal no notice is required (r). 

Sect. 3. — Oli'cnces. 

Sub-Sect. 1. — Keeping Table without TAcence. 

846 . Every person keejnng a public billiard table (/) for public Penalties, 
use without a licence, and not having a publican’s licence (y), is 
liable to bo proceeded against as a keeper of a common gaming 
house {h ) ; he is also liable on conviction before a magistrate or 
two Justices to pay not more than <£10 for every day on which 
such billiard table has been used, or he may be imprisoned, 
with or without hard labour, for not more than one calendar 
month (i). 

l^jvery person holding a licence for billiards other than a inscription 
publican’s licence (/i) must put and keep up the words “licensed ‘>n outside 
for billiards ” legibly printed in some conspicuous place near the ® 
door and on the outside of the house specified in the licence ; if he 
fails to do so he is liable to the same penalties as for keeping an 
unlicensed billiard room(/). 


Sub-Sect. 2. — Offences against Tenor of JAcence. 

846 . Offences against the tenor of a billiard licence are punish- Penalties, 
able by a fine not exceeding for the first offence i^40, and for 
subsequent offences £*20 (m). 

An offence is committed against the tenor of a billiard licence vvhat 
where the holder of such licence, whether a publican’s licence (n) or 


licensing meeting, see title Intoxicating Liquors, Vol. XVIII., pp. 21 
et seq. 

(c) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 10. As to transfer sessions, 
see title Intoxicating Liquors, Vol. XVIII., p. 23. 

(d) B. V. Devonshire Justices (1857), 21 J. P. 773 ; Ex parte Chamberlain 

(1857), 4 Jur. (N. s.) 477. . 

(c) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 10. As to the notices 
required, sec title Intoxicating Liquors, Vol. XVIII., pp. 39 et seq. 

if) For the definition, see note (s), p. 424, ante. 

(a) See note («), p. 424, ante. 

(h) See title Gaming and Wagering, Vol. XV., pp. 289 et seq. 

(i) Gaming Act, 1845 (8;& 9 Viet. 0. 109), s. 11, as amended by the 
Summary Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), Schedule. 

{k) .See note (a), p. ^2^^ ante. 

{1) Gaming Act, 1845 (8.& 9 Viet. c. 109), s. 11. 

(m) Ihid.f s. 12 ; Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 
1 Ged. 5, 0. ,24), s. 79; see title Intoxicating Liquors, Vol. XVIII., 
pp. 138 et seq. 

(n) note (a)y p. 424, ante. 
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Theatres and Other Places of Entertainment. 

a billiard licence, permits any person to play billiards between the 
hours of 1 a.m. i^nd 8 a.m. on any day, or at all on Sundays, 
Christmas Day, Good'Ffiday, or any public fast or thanksgiving 
day (o), or where the bolder of a publican’s licence (p) allows any 
persons to play billiards when his premises are not allowed by law 
to be open for the sale o^wine, spirits, or beer (a). 

Although guests staying on licensed premises are entitled to be 
supplied with beer, wine or * spirits after the closing hours of the 
premises for the sale of liquor (6), the holder of a publican’s licence 
may be convicted on information of an offence against the tenor of 
his licence if he allows guests staying on his licensed premises to 
play billiards after the closing hours of his premises for the sale of 
liquor, because such playing of billiards does not come within the 
exceptions relating to the sale of liquor after closing hours (c). 

The holder of a billiard licence which provides that the holder 
shall not knowingly allow the consumption of excisable liquors by 
persons resorting to his house for the purpose of playing billiards 
commits no offence against the tenor of such licence by allowing the 
consumption of beer (d)^ since beer is not an excisable liquor (#'). 


Sub-Sect. 3 . — Appeal against Conviction , 

847 . There is an appeal to the next general or quarter sessions 
upon summary conviction (/). The convicting justices may bind 
over the witnesses to attend at the hearing of the appeal, and such 
witnesses are to be paid by the county. In case the appeal fails, the 
appellant must repay the witnesses’ fees to the county (g). 


Sect. 4. — Entry hy Constables, 

848 . All constables and officers may, when and as often as they 
think lit, enter any house, room, or place where a public billiard 
table is kept (h). It is an offence against the tenor of his licence if any 
licensed person (?) refuses to admit or does not admit such constable 
into such house, room, or place (k). 


(0) Gaming Act, 1846 (8 & 9 Viet. c. 109), s. 13. 

( р) This does not include a beerhouse* keeper who has a billiard licence 
(Bent V. Lister (1888), 62 J. P. 389). 

(a) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 13. 

(b) See title Intoxicating Liquors, Vol. XVIII., p. 94. 

(с) Ovenden y^Eaymond (1870), 34 L. T. 698. 

(d) Jones v. Whittaker (1870), L. R. 6 Q. B. 641. 

(e) E. V. Lancashire (1867), 7 E. & B. 839. 

(/) Gaming Act, 1846 (8 & 9 Viet, c. 109), s. 20, as amended by the 
Summary Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), Schedule ; see title 
Magistrates, Vol. XIX., pp. 642 et seq, 

(g) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 20, applying the Criminal 
Law Act, 1826 (7 Geo. 4, c. 64), s. 22 (repealed). 

(h) Gaming Act, 1846 (8 & 9 Viet. c. 109), s. 14. 

(1) Whether holding a publican’s licence (as to which sec note (a), p. 424, 
ant€)f or a billiard licence under the Gaming Act, 1846 (8 ^ 9 Viet. c. 109), 
8 , 10 . 

(k) Ibid, B. 14. 

tit 
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Part V.— Racecourses. 

Sect. 1 . — When a Licence is Ikqmred, 

849. Every place within ten miles of Charing Cross where it is 
desired to hold a horse race must be licensed (Q. A horse race 
for this purpose means any race in which a horse runs in competi- 
tion with any other horse or against time for any prize of whatever 
nature or kind, or for any bet or wager, and at which more than 
twenty persons are present (m). 

850. The licence is granted by the county council of the district 
in which the place for which a licence is desired is situated, and is 
valid for twelve months from the 25th March following the date of 
application (n). 

The application is to be made in the same manner as for a music 
and dancing licence granted by the county council (o). 

Sect. 2 . — Unlicensed Races, 

Sub-Sect. l.—CivU Liability, 

851. Every horse race held in a place required by the Race- 
courses Licensing Act, 1879(p), to be licensed which is unlicensed is 
to be deemed to be a nuisance, and any person injured or incon- 
venienced thereby has all rights and remedies against all persons 
taking part in such horse race, and against the owners, lessees, and 
occupiers of the land or place, as if the horse race were a nuisance at 
common law {q). 


Sub-Sect. 2. — Criminal Liahility. 

852. Any person who takes part in any horse race held in con- 
travention of the Racecotirses Licensing Act, 1879(j>), is liable, on 
summary conviction (r), to a fine of LIO, or imprisonment not 
exceeding two months {s). 

The owner, lessee, or person in possession or occupation of any 
land or place where any horse race is held in contravention of the 
Racecourses Licensing Act, 1879 (p), is guilty of a misdemeanour 
and liable to a fine of not less than £5 nor more than £25, or to 
imprisonment for not less than one month nor more than three 
months {t). 


{1) Racecourses Licensing Act, 1879 (42 & 43 Viet. o. 18), s. 2. 

Riid,, 8. 1 ; see title Gaming and Wagering, Vol. XV., pp. 286, 
287. 

(n) Racecourses Licensing Act, 1879 (42 & 43 Viet. c. 18), ss. 3, 4, as 
amended by the Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (v. ). 

(o) See p. 418, ante, 

ip) 42 & 43 Viet. 0. 18. 

iq) I5td.,s,-7 j see titles Gaming and Wagering, Vol. XV., p. 287 ; 
Nuisance, Vol, XXL, pp. 547 et sea, 

a Seetitl^i Magistrates, Vol. XIX., p. 689. 

Raoecqurse^ Licensing Act, 1879 (42 & 43 Viet. c. 18), s. 6. 

{t) Ibid, • ' 


Sect. 1. 

When 
Licence is 
Required. 

Within ten 
miles of 
Charing 
Cross.* 

Licensing 

authority. 


Nuisance, 


Punishable 
on summary 
conviction. 



( 428 ) 


THEFT. 


See Criminal Law and Procedure. 


THELLU8S0N ACT. 


See Perpetuities. 


THIRD PARTY PROCEDURE. 


See Practice and Procedure. 


THIRTY-NINE ARTICLES. 
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THISTLES. 
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TIDAL WATERS. 
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Time. 


Calendar 

statutory. 


Length and 
divisions of 
year. 


For Provision of Public Clocks - 

Statutes, Interpretation of - 
Time as Essence of a Con- 
iract - - ' . - 


Time in Relation to Specific 
Subjetis - - - 


Time in (\mnexion with 
Ciiniina! Offences - 


See title P\5BLio Health and Lo^al 

MINISTRATION. ’* , 

„ Statutes. ’ 

„ Building Contracts, Engineers, 

AND Architects ; Contract ; 
Sale of Goods ; Sale of Land ; 
Shipping and Navigation. 

,, Clubs ; Courts ; Custom and 

Usages ; Easements and Profits a 
Prendre; Education; Factories 
AND Shops; Guarantee; Intoxi- 
cating Liquors; Landlord and 
Tenant ; Limitation of Actions ; 
Parliament ; Practice and Pro- 
cedure; Shipping and Naviga- 
tion. 


Criminal Law and Procedure. 


Part I.— The Calendar and Divisions of Time. 

Sect. 1 . — The Calendar. 

853. The English calendar, which is part of the common law, 
is established by statute, being attached to the Book of Common 
Prayer (a). 

Sect. 2. — The Calendar Year. 

854. The common year begins on the Ist January and 
consists of 8G5 days. It is divided into twelve unequal parts, 
called calendar months. In ordinary years the month of 
February contains twenty-eight days; in leap year the same 
month contains twenty-nine days, and thus the total number 
of days in that year is increased to 866. Leap year occurs once 
in every four years, the year so designated being that of which 
the number is divisible by four, subject, however, to this exception, 
that the centennial year is leap year only when it is a multiple of 
400 (^^). . 


(a) Stat. (1662) 14 Car. 2, c. 4, s. 2 ; Calendar (New Style) Act, 1750 
(24 Geo. 2, c. 23) ; R. v. JDyer (1703), 6 Mod. Kep. 41 ; Brough v. Parking}^ 
(1703), a Raym. 992 ; Tutton v. Darke, Nixon v. Freeman (1860), 
6 H, & N. 647. ' It follows that judicial notice is taken of the day on 
which a feast mentioned in the calendar falls. As to the Book of Common 
Prayer, see title Ecclesiastical Law, Vol. XL, pp. 349 et seq. 

{h) The calendar as it now exists was established by the Calendar 
(New Style) Act, 1760 (24 Geo. 2, c. 23), amended by the Calendar 
Act, 1761 (26 Geo. 2, c. 30), whereby the following three changes 
were introduced; — ^The year was, from the beginning of the year 1762, 
made to begin on the Ist January instead of beginning on the 26tli 
March; the system of intercalation was altered by the introduction 
of the exception mentioned in the text, supra ; ana eleven days were 
suppressed, the day which would have been the 3rd September, 1762, 
being made the 14th. The necessity for these changes arose in the 
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Part I.— The Calendar and Divisions of Time. 

In any period of a year which begins on the 29th February or on Bkct. 2. 
any- prior day not before the next preceding first day of March there The 
must be 366 days. Any child born on the 29th February or on any Calendar 
earlier day not before the next preceding first day of March must 'Jear* 
live 366 days before the anniversary of his birthday arsives. In a L-*ap7wr 
period of one calendar month which includes the last day of 
February there must be twenty-nine or twenty-eight days, according 
as the year is or is not leap year (c). 


following way. Previously to 1582 the year was regulafcd throughout 
Cliristendom by the Julian Calendar. The problem being to adjust the 
civil year, consisting of so many complete days, to the solar year, consisting 
of the same number of days and something less thiyi six hou^ in addition, 
and to preserve the same interval between the beginning of the year and 
the equinox, the system of intercalating a day in which the extra hours 
sliould be absorbed was devised. In every fourth year according to the 
Julian Calendar a day was interposed between the 24th and 25th days of 
February. The sixth day before the calends of March was made to consist 
of two days : “id hiduum pro uno die habetur." This system of inter- 
calation was in course of time discovered to be erroneous. It had the effect 
of making the year unduly long, so that, whereas in the year when the 
calendar was introduced the spring equinox fell on the 26th day of March, 
and in the year 325, the date of the Council of Nicsea, on the 2l8t of March, 
by the year 1582 it had come to fall on the 11th day of the same month. 
To restore the equinox to the position in the year which it occupied in the 
year 325, to rectify the eiTor and to provide against its recurrence in the 
future, it was ordained by Pope Gregory XIII. that ten days should bo 
suppressed, and that the number of intercalations in every 400 years should 
be reduced by three. The Gregorian Calendar was adopted in every country 
in Christendom, including Scotland, but excepting England and the coun- 
tries in which the Orthodox or Greek Church was recognised. The con- 
seq^uence was that during the seventeenth century and the first half of the 
eigntcenth there was an entire want of harmony between the system pre- 
vailing in England and that prevailing in the greater part of Europe. 
From the date when the Gregorian Calendar was introduced there was a 
difference of ton days between an English and a Continental almanac, and 
that difference was increased to eleven days when the eighteenth century 
began. The legislation of 1750, having for its object the assimilation of the 
English calendar to the calendar recognised in other parts of Europe, 
necessarily followed the lines of the Gregorian reform. The English 
calendar is now the Gregorian Calendar. The ecclesiastical year still begins 
on the 25th March ; see B. v. jS'wyer (1830), 10 B. & C. 486, 488, note (a). 
All feast days, whether movable or fixed, are dated according to the new 
style ((Calendar (New Style) Act, 1760 (24 Geo. 2, c. 23), s. 3 ; compare 
Calendar Act, 1761 (26 Geo. 2, c. 30), s. 2). As to when references to feast 
days in tenancy agreements are to bo construed according to the old 
style, see title Landlord and Tenant, Vol. XVIII., pp. 446, note (G» 
471, note (Z). By the Michaelmas Term Act, 1760 (24 Geo. 2, 0 , 48), the 
day for the swearing and admission of the Lord Mayor of London was 
changed from the 29th October to the 9th November. • 

( 0 ) B, V. Worminghall {Inhabitants) (1817), 6 M. & S. 360 (where service 
beginning on the 13th October in the year before leap year and ending 
on the 11th October next succeeding was held not to be a service for one 
year, though it had lasted for 366 days). According to the Roman theory 
regarding Sie intercalated day, the anniversary of the birthday of a child 
born in leap year on the 24th or 26th February would in a common year 
fall on the 24th February, and so St. Matthias’ Day is, in the Church of 
Rome, still kept in leap year on the 26th, not as in common years on the 
24th February. The calendar in this respect was altered on the revision 
of the Prayer Book in 1662. The Statute De Anno Bissextili (1256), 
40 Hen, 3 (21 Hen. 3 in Ruffhead), whereby the Roman theory of inter- 
calation was adopted, was repealed by the Civil Procedure Acts Repeal 
Act, 1879 (42 & 43 Viet, c, 69). 

xxvn. V F 
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Sect. 8. 

The 

Financial 
and Other 
Conven- 
tional 
Years. 

Financial 

year. 



Sect. S—Tke Financial and Other Conventional Years, 

866 . The term ‘'year,” besides noting the solar year of the 
calendar, may also mean any like period of time running from a 
date arbitrarily fixed by statute, contract, or otherwise. 

For all matters connected with the public revenue the year 
means the twelve calendar months ending on the 81st March. That 
is the meaning of the term “financial year” when used in any 
Act of Parliament passed after the year 1889, with reference to the 
Consolidated Fund, or money provided by Parliament, or to the 
Exchequer or to Imperial taxes or finance (d). 

It is with reforence to the year so computed that the public accounts 
are made up, the budget is prepared, and the supplies are voted (6^). 

The same year ending with the Slst March is fixed as the local 
financial year (/). 

For the purposes of assessment to income tax or the inhabited 
house duty in England, the year is defined as running from the 
6th April to the following 5th April (p). 


Savings lank 866. A “savings bank year” means, in the case of a trustee 
year. savings bank, the twelve months ending on the 20th November, and, 


(d) Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 22 ; see title Par- 
liament, Vol. XXI., pp. 769, 770. As to the issue of Treasury Bills in 
any financial year, see title Revenue, Vol. XXIV., pp. 647, 648. 

(e) The 3l8t March is the date fixed by the Public Revenue and Con- 
solidated Fund Charges Act, 1864(17 & 18 Viet. c. 94), s. 2, as the date up * 
to which the annual finance accounts should be made. The history of the 
financial year before that time is as follows. From the earliest times on 
record the yearly accounts of public receipt and expenditure were made up 
to Michaelmas. The financial year ended on the 29th September till the 
year 1762, when, in consequence of the change of style, the 10th October 
was substituted ; the other quarter days were the 6th January, the 
6th April, and the 6th July. Just before the end of the eighteenth century 

a change was introduced with the view of establishing a uniform system 
with regard to the several branches of revenue and expenditure. It was 
then arranged that the year should end with the 6th January, and the first 
annual accounts on that system were for the year which ended on the 
6th January, 1801. That is the date fixed by stat. (1802) 42 Geo. 3, 
c. lO^now repealed). In 1832 another change was made, for, whereas 
previously the budget had been made up for the year ending 5th January, 
Lord Althorp presented his budget for the year ending 6th April, 1833, 
and at the same time supphes were taken up to the list March, 1833. 
There were thus three different terminations to the financial year, the 
6th April, the Slst March, and the 5th January, which, being fixed by 
statute for the purpose of the financial accounts, could not be altered with- 
out legislation.^ This anomalous state of things was terminated by the 
Public Revenue and Consolidated Fund Charges Act, 1864 (17 & 18 Viet, 
c. 94), and jthenceforw^d the financial year has uniformly terminated 
on the Slst March ; iee Parliamentary Papers on Public Income and 
Expenditure, printed oy order of the House of Commons, 29th July, 
1869, Part II., Appendix 13. As to the granting of supply, see title 
Pabliambnt, Vbl. XXL, pp. 768 et seq, 

(/) Local (Government Act, 1888 (61 & 62 Viet. c. 41), s. 73; see title 
Local Government, Vol. XIX., pp. 243, 367, note (e), 363. 

{g) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 48 ; see titles 
Income Tax, Vol. XVI., p. 676; Inhabited House Duty, Vol. XVII., 
p. 168. The year for land tax assessments runs from 26th March (Taxes 
Management Act, 1880 (43 & 44 Viet. c. 19), s. 48) ; see title Land Tax, 
V^. XVIII., p. 315. 
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in the case of the Post OHice savings bank, the like period ending sect. 8. 
on the Slst December (/<). The 

867. For the purposes of the Education Acts (i) a “ school year ’’ and^^er 
is defined as the period for which an annual parliamentary grant Conven- 
is paid or payable (k). . tional 

858. ^ By the terms of a contract any date may 'be fixed for the 

beginning of a year, and, in the absence of any express definition school year, 
of the term, it may appear from the contract that a period begin- contract, 
ning or not beginning on the 1st January, as the case may be, was csa!?e 
intended (/). » 

859. The term may even be used to denote a season or part of “ in any 

a year (m), ' ‘ ne year.” 

The expression ** in any one year ” or in eacli year may refer 
to the calendar year or to any period of twelve calendar months, 
according to the context in which the expression is used (vi). 


Sect. 4. — Terms and Sittings qf Puhlic Bodies, 


Sub-Sect. 1 . — Law Courts. 

866 . The four terms into which the legal year was formerly Sittings, 
divided are no longer recognised except in those cases in which 


(h) Government Annuities Act, 1882 (46 & 46 Viet. c. 61), s. 14. As to 
the Post Office savings bank, see title Bankers and Banking, Vol. I., 
pp. 579 et seq. ; as to trastee savings banks, see ibid., pp. 676 et seq. 

(i) As to the Education Act, see title Education, Vol. XU., p. 6, note (r). 
{k) Elementary Education Act, 1891 (64 & 65 Viet. c. 66), s. 10 ; see 

title Education, Vol. XII., pp. 31, 49, 60. 

(1) Contracts of hiring are frequently made from a quarter day to the 
<‘orre8ponding day of the next year ; a hiring from one Vvhit Sunday to the 
next, though Whit Sunday is a movable feast and so the period may be less 
than 366 days, is deemed a hiring for a year (M. v. Newstead {Inhabitants) 
(1770), Burr. S. C. 669) ; but a hiring from Monday after Michaelmas, which 
fell on a Saturday, till next Michaelmas Day, was hold not to be a hiring for 
a year {R. v. Standon Massey {Inhabitants) {lS09)t 10 East, 676); compare 
title Master and Servant, Vol. XX., p. 76, note (o). 

(w) Grant v. Maddox {lS^Q)j 16 M. & \V. 737 (where, in regard to an agree- 
ment to perform in a theatre for three years, evidence wae admitted to show 
that “ year ” meant the season in which the theatre was open) ; B. v. 
Swyer (1830), 10 B. & C. 486 (where the three years mentioned in a charter 
were held to mean the three terms during which throe successive mayors 
might hold office) ; and see titles Contract, Vol. VII., p. 611 ; Theatres 
AND Other Places of Public Entertainment, p. 413, ante. 

{n) Oatheart v. Hardy (1814), 2 M. & S. 634 (absence of a spiritual person 
from his benefice for more than a certain time in one year means, for the 
purpose of stat. (1802) 43 Geo. 3, o. 84 (now repealed), absence for 
more than that time during the twelve calendar raonthft preceding the 
suit) ; BartleU v. Kirwood (1863), 2 £. & B. 771 (Pluralities Act, 1838 
(1 & 2 Viet. c. 106), s. 120, defining a year as the period ending on the 
3l8t December); compare title Ecclesiastical L^w, Vol. XL, pp. 430, 
431. On the other hand, where a director was to receive a certain sum 
byway of remuneration “ in each year ” {8alkm v. New Beeston Cycle Co., 
[1899] 1 Ch. 776), or where, under the Companies Act, 1862 (26 & 26 Viet, 
■c. 89) (now repealed), a general meeting was to be held once at least in 
every year, it was held tnat a calendar year was contemplated {Gibson v. 
Burton (1876), L. R. 10 Q. B. 329); compare title Companies, Vol. V., 
p. 249. A bequest to servants of a year’s wages does not include those 
whose wages were paid by the week or month {Re Ravensworih, Rawns- 
worth V. Ttndale, [1905] 2 Ch. 1, 4, C. A. ; Blackwell v. Pennant (1862), 9 
Hare, 661). 


F F 2 
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Time. 


Sect. 4. reference is made to them in statutes as measures of time (o). 

Tenns and Instead of terms there are now four sittings of the Court of Appeal 

Sittings of and of the High Court in London and Middlesex (p ) — the first, 
^blic Michaelmas sitting, beginning on the 12th October and ending on 
the 21st December; the second, Hilary sitting, beginning on the 
11th January and epding on the Wednesday before Easter; the 
third, Easter sitting, beginning on the 'I’uesday after Easter week 
and ending on the Friday before Whit Sunday; and the fourth^ 
Trinity sitting, beginning on the Tuesday after Whitsun week and 
ending pn 4ihe 31st July (</). 

VacatioLs. The Vacations afe likewise four in number — the Long Vacation, 
beginning on the 1st August and ending on the 11th October; the 
Christmas Vacation, beginning on the 24th December and ending 
on thp 6th January; the Easter Vacation, beginning on Good 
Friday and ending, on Easter Tuesday ; and the Whitsun Vacation, 
beginning on the Saturday before Whit Sunday and ending on the 
Tuesday after Whit Sunday (r). 

The^ days above mentioned are included in the several sittings 
and vacations respectively («). 

Offices oi-en. The oflices of the Supreme Court are open throughout the* year 
except on Sundays, Good Friday, Easter Eve, Monday and Tuesday 
in Easter week, Whit Monday, the first Monday in August, Christ- 
mas Day and the next working day, and all days appointed to be 
kept as days of general fast, humiliation or thanksgiving, and the 
King’s birthday (t). 

Sub-Skct. 2. — UnivmitieB. 

Oxford. 861 . For the purposes of the University of Oxford the year is 


(o) Terms are still observed in the Inns of Court for some purposes ; 
thus a student must keep the requisite number of terms before he can be 
called to the Bar; see title Barristers, Vol. II., p. 384. 

(p) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 26. By stat. 
(1697) 9 Will. 3, .c. 15, s. 2, repealed by the Arbitration Act, 1889 
(62 & 53 Viet. 0 , 49), reference is made to the terms as fixing the time within 
which an award shall be set aside. That rule was saved by the proviso to 
the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 26, and the time coiUd not 
be extended until special provision was made for the case in R. S. C., 
Ord. 64, rr. 7, 14 ; see College of Christ v. Martin (1877), 3 Q. B. D. 16, 
C. A. ; Be Oliver and ScoWs Arbitration (1889), 43 Ch. D. 310; and title 
Arbitration, Vol. I., pp. 462 et seq. 

iq) R. S. C., Ord. 63, r. 1. 

ir) Ibid,, r. 4. As to vacation orders, see title Judgments and Orders, 

Vol. XVIII., p, 218. * 

(8) ft. S. C., Ord. 63, r. 6. As to the intervals between the sittings not 
included in anyc7acation, see ibid,, r. 16. 

(0 Ibid., r. 6. During the sittings the hours of the offices of the Supreme 
Court are from 10 a.m. to 4 p.m.ion all days except Saturday, and on 
Saturday to 1 p.m. During the vacations the same offices are open from 
10 a.m. till 2 p.m., except on Saturday, when the closing hour is 1 p.m. 
Mn the Summons and Orders Department the hours are 10.30 a.m. till 
4.30 p.m., except in vacation time, when the closing hour is 2.30 p.m., and 
on Saturdays, when it is 1.30 p.m. (ibid,, rr. 8, 9). In the Crown Office and 
Associates Department the hours are 11 a.m. to 6 p.m., except on Satur- 
days and in vacation time, when the offices are open from 11 a.m. to 
2 p.m. (R. S. C., Ord. 63, r. 9). For the official referees during the sittings 
the hours are at least from 10 a.m. to 4 p.m., except on Saturdays, when 
Ixp.m. is substituted (R. S. C., Ord. 63, r. 16); see Yearly Supreme 
Cihrt Practice, 1914, pp. 1025, 1026. 
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divided into four terms — Michaelmas Term, beginning on the 10th si:ct. 4. 
October and ending on the 17th December ; Hilary or Lent Term, Terms and 
beginning on the 14th January and ending on the day before Sittings of 
Palm Sunday ; Easter Term, beginning on the Wednesday after 
Easter and ending on the Friday before Whit Sunday; and Trinity 
or Act Term, beginning on the day before Whit Sunday and ending Cambridge, 
on the Saturday after the first Tuesday *in July (/O* 

In the University of Cambridge there are threei terms, containing 
at least 227 days, that is to say, Michaelmas Term, beginping on the 
1st October; Lent Term, beginning on the 8th January and ending 
not later than the Thursday before Easter ; and the Easter Term, 
which may begin on the Tuesday after Easter or a later day, and 
ends on the 24th June (v). ‘ * 

Sect. 5 . — Qmvtcrs and Quarter Days, 

862. For some purposes, and especially in the relations , of Mode of 
landlord and tenant, the year is divided into four quarters, the four thvision. 
usual quarter days being the four feast days— Lady Da^ (25th 
MarA), Midsummer Day (24th June), Michaelmas, Day (29th 
September), and Christmas Day (25th December) {w), *• 

The half-quarter days are the 2nd February, the 9th May, the 
11th August, and Martinmas, the 11th November. 


Sect. 6 . — Month, 


863. The term '‘month” is used in several senses. It may Lunar and 
mean one of the twelve unequal parts into which the calendar year 
is divided ; it may mean the period which, beginning on any day 
of a calendar month other than the first, ends on the day next 
before the corresponding day of the next month ; or it may denote 
-a lunar month, that is to say, a period consisting of twenty-eight 
-days. 

A six months’ tenancy may mean a tenancy for *168 days or a 
tenancy for half a year or 182 days (a). 

As a general rule, and in the absence of anything to indicate an 
intention to the contrary, where the term “month” is used in a 
contract or in a statute enacted before the year 1850, it is taken to 
mean a lunar month {h). The question whether it was intended to 
use the word in another sense must be decided according to the 
ordinary rules of construction ; it may be shqwn that in a particular 


(u) Statuta et Decrota Universitatis Oxoniensis, tit. 

(V) Statutes of the University of Cambridge, A; oh. 1. As to tne 
universities generally, see title Education, Voi, XII., pp. 90 et seq. 

(mj) As to the commencement, duraUon and determination of tenancies, 
see title Landlord and Tenant, Vol. XVIII., pp. ,446 et 
jeferences to feast days are to be construed according to the old style, sep . 
ibid., pp. 446, note (f), 471, note {1). , ,, 

(o) OaUeby’s Om» (1606), 6 Co. RoP. 61 b, 62 a. ^ ‘‘ twelve-montli 
means the whole year; compare title Prisons, Vol. XXIII., p. ^os. as 
.to a half-year’s notice, see title Landlord and Tenant, Vol. AViii., 
DO 446 446* 

lb) Lacon v. Hooper (1796), 6 Term Rep. 224 ; Be Humphreye, parte 
Eumphreyt (1833), Mont. &. B. 413. A stipulation for so many mo*™* 
notice of determination of a tenancy means, in the absence oi evidence 
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Sect. 6. 
Month. 

City of 
London. 


Ecclesiastical 

usage. 


Statutory 

meaniog. 


Tbie. 


place, business, or trade the word has acquired a secondary 

meaning (c), 

864. An exception from the general rule obtains in regard to 
mercantile transactions in the City of London ; according to tho 
custom there prevailing a month is in such transaction deemed to 
be a calendar month (d), 

865. In ecclesiastical matters the general rule in favour of the 
lunar month does not prevail. Primarily the computation has to 
be made according to the calendar, and thus a six months* notice is 
taken to mean six calendar months 

866. In the construction of statutes, the presumption in favour 
of the lunar month is reversed, it being provided by statute that, 
unless the contrary intention appears, the term month ” used in 
every statute after the year 1850 is to mean calendar month (/). 

In several other statutes similar provision has been made with 
regard to the construction to be put on the term for the purposes 


showing a contrary intention, so many lunar months* notice {Rogers v. 
Kingston-on-HuU Dock Co. (1864), 11 L. T. 42). In R. v. Chawton {Inhabit- 
ants) (ISil)t 1 Q. B* 247, the lease being given for six months and so on from 
six months to six months until either party should give six calendar months* 
notice, it was held that the context showed that the lease was intended to 
be for calendar months. In Lang v. Oale (1813), 1 M. & S. Ill, from the 
conditions of sale it appeared that calendar months were intended. Calendar 
months were taken to be intended in Biddulph v. St. John andKceffe (1805), 
2 Sch. & Lef. 621 ; Dowling v. Foxall (1809), 1 Ball & B. 193 ; Uipwell v, 
Knight (1835), 1 Y. & C. (ex.) 401, 419. On the other hand, the general 
rule in favour of lunar months was upheld in Simpsonv. Margitson (1847), 
11 Q. B. 23 (action by agent for commission claimed in respect of sale of 
land) ; Crooke v. M'Tavish (1828), 1 Bing. 307 (construction of a statute) ; 
TulUt V. Linfield (1764), 3 Burr. 1456 (the expression “ a month to plead ”) ; 
Walcot V. DotfieU (1864), 2 Eq. Rep. 758 (provision in a will for residence for 
six months) ; Uutton v. Brown (1881), 46 L. T. 343 (hire of chattels at a 
weekly rate for twenty-six months) ; see also titles Deeds and Other 
Instruments, Vol. X., p. 437 ; Master and Servant, Vol. XX., p. 151 ; 
Sale of Goods, Vol, XXV,, pp. 162, 153. 

(o) Bruner v. Moore, [1904] 1 Ch. 305; compare title Custom and 
Usages, Vol. X., p, 288. 

{d) Turner v. Barlow (1863), 3 F. & F. 946 (where the contract related 
to work to be done by the defendant as an engraver, and it was held that 
the tranaaction was not a mercantile one, and that accordingly the general 
rule applied). The exception does not extend to commercial documents else- 
where than in the City {Bruner v. Mome, supra). In Webb v. Faimianer 
(1838), 3 M. & W. 473, commented on in Simpson v. Margitson (1847), 11 
Q. B. 23, it was iq)parently assumed that calendar months were intended ; 
see Re an Indenture etc., Marshall {Sir Herbert) & Sons, Ltd. v. Brinsmead 
{John) i& Sons, Ltd. (1912), 106 L. T. 460; see also titles Custom and 
Usages, Vol. X., p. 266 ; Deeds and Other Instruments, Vol. X., p. 437. 

{e) Cateshy's Case (1606), 6 Co. Rep. 61 b; and see Franco v. Alvare9 
(1746), 3 Atk. 342, 346 ; Bluck v. Rackham (1846), 6 Moo. P. C. C. 306, 608. 
This computation is that with which the Church is supposed to be most 
familiar ; see Gathcari v. Hardy (1814), 2 M. & S. 634 ; and compare titlo 
Ecclesiastical Law, Vol. XL, pp. 430, 431. 

(/) Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 3. The year 1860 
is named because in that year a similar enactment, stat. (I860) 
13 & 14 Viot. c. 21 (now repealed), generally known as Lord Brougnam’a 
Act, was passed ; see also titles Bankruptcy and Insolvency, Vol. II.* 
p. 4i'; Master and Servant, Yol. XX., p. 161. 
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of the particular enactment (,^), as also in the Rules of the Supreme 
Court in reference to judgments, orders or other documents 
forming part of any legal proceedings in which time is limited by 
months (Ji), 

867. When the period prescribed is a calendar month running 
from any arbitrary date, and not coinciding with any particular 
month in the calendar, the period cannot exceed in length the 
number of days in the month in which it starts ; and where the 
second of the two months in which the period falls is a month 
containing fewer days than those contained in the first month, the 
number of days in the period may be less than that of those in 
the first month (i). Such a period can never extend into a third 
month ( j). 

Sect. 7. — Week. 

868. A week is properly the time between midnight on Saturday 
and the same hour on the next succeeding Saturday, but the term 
is also applied to any period of seven successive days {k). 

Sect. 8. — Dai/. 

869. The term ** day ” is, like the terms year and ** month,” 
used in more senses than one (0. A day is properly the period of 


ig) For instance, by the Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), 
8. 14 (4), in regard to bills of exchange ; the Prison Act, 1898 (61 & 62 Viet, 
c, 41), 8. 12(1), in regard to sentences of imprisonment; see titles Bills 
OF Exchange, Promissory Notes, and Negotiable Instruments, 
Vol. II., pp. 476, 478 ; PRISONS, Vol. XXIIL, p. 258. 

ih) R. S. C., Ord. 64, r. 1. 

(i) For instance, such period beginning on any day in April must contain 
thirty, not thirty* one, days, A period of a montn which begins on the 
28th or any later day in January must in the ordinary year terminate on 
the 28th February. 

(;) MigoUi v. Colvill (1879), 4 C, P. D. 233, C. A. (a sentence of imprison- 
ment for one calendar month pronounced on the Slst October ends on the 
30th November ; a bill of exchange dated the 29th January and payable in 
one calendar month is, apart from days of grace, payable on the 28th Feb- 
ruary, or, if it be leap year, on the 29th). When a calendar month’s notice 
of action is required and is given on the 28th April, action may be com- 
menced on the 29th May {Freeman v. Bead (1863), 4 B. & S. 174) ; see titles 
Bills of Exchange, Promissory Notes and Negotiable Instruments, 
Vol. II., pp. 476, 478 ; Master and Servant, Vol. XX., p. 151 ; Prisons, 
Vol. XXlil., p. 268. 

{k) It is so defined in the Shops Act, 1912 (2 & 3 Geo. 5, c. 3), s. 19. 
As to the “period of at least one week*’ fixed by the Workmen’s 
Compensation Act, 1906 (6 Edw. 7,c. 68), s. 1, see title Master and Ser- 
vant, Vol. XX., p. 177, note (a). In the Unemployment Insurance 
Regulations made by the Board of Trade, dated 6th May, 1912 (Slat. 
R. & 0., 1912, p. 1002) (under the National Insurance Act, 1911 (1 & 2 
Geo. 6, 0 . 66) ), the term “ week ” means “ any six consecutive days, 
whether separated by a Sunday or not, or, in relation to a workman who 
when in employment is employed on Sundays, any seven consecutive 
days ” ; see title Work and Labour; and compare title Landlord and 
Tenant, Vol. XVIII., p. 447. As to the meaning of “weekly earnings ’ 
under the Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), see title 
Master and Servant, Vol. XX., pp. 206 et aeq. 

{1) As to the meaning of “ lay day,’’ “running day,” and “ working day , 
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Sect. 8 , 

Day. 

Last day of 
period. 


time which begins with one and ends with the next midnight it 
m&y also denote any period of twenty-four hours (a), and again it 
may denote the period between sunrise and sunset (0). 

870 . Subject to certain exceptions, the general rule is that, 
\Yhen an act may be done or a benefit enjoyed during a certain 
period, the act may be done or the benefit enjoyed up to the last 
moment of the last day of that period. Hence, a notice required 
to be given within so many days from or before a given date must 
be at the latest given on the last of such days (c). Similarly, when 
an act may be done only on the expiration of a given period, it 
cannot be done at any time before midnight of the last day(d). 


eee title Shipping and Navigation, Vol. XXVI., pp. 122, 123. As to 
fractions of a day, see p. 464, post. 

(а) In Comfoot v. TkOtjal Exchange Assurance Association, ('1904] 1 K. B. 
40, C. A., the question was whether the policy of insurance on a ship for 
thirty days after arrival in port covered an accident which occurred in the 
afternoon of the 1st September, the ship having arrived on the 2nd August ; 
and it was held that, as it could not have been meant that the ship should 
remain uninsured during the first twenty -four hours, it must have been 
intended that the period should run from the moment of the arrival tiU the 
coiTesponding moment of the thirtieth day ; see also Mercantile Marine In- 
surance Co. V. Titherington (1864), 5 B. & S. 7C5; Yeoman v. R., [1904] 2 
K. B. 429, C. A. (charterparty). On the other hand, in The Katy, [1895] 

P. 66, C. A., where fourteen running days (Sundays and holidays excluded) 
were allowed for loading and unloading, and the ship arrived in her port of 
discharge and was cleared by 10 a.m. on Saturday, it was held that the 
intention was to mve the charterer so many entire days, and that there- 
fore ho was not bound to begin the discharge or count the lay days till the 
Monday. In the Unemployment Insurance Regulations, reg. 2, the term 
“ day” means “any period of twenty-four hours but does not include any 
part of a day being a Sunday, except in relation to a workman who when 
in employment is employed on Sundays ” ([1912] W. N.. Part IL, 194); 
see title Work and Labour. As to the meaning of “clear” days, see 
pp. 448, 449, post. 

(б) For the purpose of distress the day ends with sunset, and any 
distraint of goods after sunset and before sunrise is illegal {Tuiion v. 
Darke, Nixon v. Freeman (1860), 6 H. & N. 647) ; see title Distress, Vol. XL, 

р. 149. So also for the purpose of the Night Poaching Act, 1828 (9 Geo. 4, 

с. 69), s. 12, and the Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 34, the defi- 
nition of night being the complement of the definition of day ; in the 
Larceny Act, 1861 (24 & 26 Viet. c. 96), night is similarly defined ; see 
titles Criminal Law and Procedure, Vol. IX., p. 608 ; Ga.me, Vol, XV., 
p. 233, note {t). For the purposes of the Larceny Act, 1801 (24 & 25 
Viet. c. 96), night is deemed to commence at 9 p.m. and to end at 6 a.m. 
of the ensuing day. By the South Metropolitan Gaslight and Coke Co.’a 
Act, 1869 (32 & 33 Viet. c. exxx.), a day is defined as running from 9 a.m. ; 
see London OouHty Council v. South Metropolitan Gas Go., [1904] 1 Ch. 
70, C. A. In the Housing of the Working Classes Act, 1885 (48 Sc 49 
Viet. c. 72), 8. 9, and the Public Health (London) Act, 1891 (64 & 66 
Viet. c. 76), B. 141, “ day is defined as the period between 6 a.m. and 
9 p.m. 

(c) Elliott y. Popular Playhouses, Ltd. (l{)09), Times, Ist April ; Ghambon 
V. Heighwey (1890), 64 J. P. 620; Steedman v. Hakim (1888), 22 

Q. B. D. 16, C. A. 

(d) Page v. More (1851), 16 Q. B. 684. For instance, when seven days’ 
notice to quit is required in order to determine a tenancy, a notice given on 
Monday, although given before noon,, requiring the tenant to quit on the 
next Monday at noon is not good {Wekon v. F^ler (1903), 47 Sol. Jo. 667 ; 
and see title Landlord and Tenant, Vol. XVIII., p. 447). 
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Thus, the rule that twenty-one days’ residence in a parish shall be 
required before an irregular Scottish marriage can be solemnised {e) 
is not satisfied by a residence which begins on the early morning 
of the first of the month and ends on the 21st day of the same 
month at noon(/). 

Sect. 9. — Hour, 

871. An hour may mean any one of the twenty-four parts of 
a day or any period of sixty minutes. 

872. Apart from statute or special convention, the hour of the 
day has to be ascertained by reference to the sun in the particular 
place. At a given moment, therefore, the time is different in 
different places. The hour at which a court is fixed to sit means 
j)rimd facie the hour at the locality where the particular court is to 
sit, and not Greenwich time (g), 

873. For the purpose of statutes, deeds or other legal instru- 
ments, it is provided by statute that expressions referring to time 
shall, unless the contrary is expressed, be taken to refer to Greenwich 
and ifot to local time (h), llegard must be had to this enactment 
in applying the numerous statutes (i) in which certain hours of 
the day are specified within which acts may or may not be done. 
It is apprehended that Greenwich, and not local, time must be 
considered in fixing the hour or day of an event with regard 
to which provision is made in an instrument such as a policy of 
insurance, and that on the other hand the statutory rule should 
not be applied in a case where the instrument was executed or the 
event was expected to happen or did liappen in a foreign country. 

874. It has been held tliat ‘‘ sunset ” is not an expression refer- 
ring to time within the meaning of the enactment in question (/c). 


(e) Marriage (Scotland) Act, 1866 (19 & 20 Viet. c. 96). 

(/) Lawford v. Davies (l878), 4 P. D, 61. 

ig) Curtis y. March (1858), 3 H. & N. 866 (failure to appear when the 
judge took his seat at 10 a.in. (according to Greenwich time) constituted no 
default, since according to the local time it was some minutes short of ten). 

(h) Statutes (Definition of Time) Act, 1880 (43 & 44 Viet. c. 9). 

(i) As, for instance. Employment of Cliildren Act, 1903 (3 Edw. 7, 

<5. 46) ; Factory and Workshop Acts, 1901 (1 Edw. 7, c. 22), and 1907 (7 
Edw. 7, c. 39) ; Marriage Act, 1886 (49 & 60 Viet. c. 14) ; Licensing 
(Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24); see titles 
Infants and Children, Vol. XVII., pp. 150 et seq. ; Factories and 
Workshops, Vol. XIV., pp. 433 ei seq, : Husband and Wife, Vol. XVI., 
p. 302; Intoxicating Liquors, Vol. XVIII., p. 89. • 

(k) Gordon v. Gann (1899), 80 L. T. 20 (where the obligation imposed 
by the Local Government Act, 1888 (51 &; 62 Viot. c. 41), s. 85, to light a 
•carria^ used on the road an hour after sunset was in question, and it was 
held that regard must be had to the actual hour of sunset at the particular 
place) ; compare Curtis v, March (1858), 3 H. & N. 866 (Night Poaching 
Act, 1828 (9 Geo. 4, c. 69) ). 
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Part li. — Holidays. 

Sect. 1. — Holidays at Common Law and by Statute, 

876. The term “holidays’* used in the larger sense includes 
the common law holidays, Sundays, Good Friday, and Christmas 
Day, and the statutory holidays, of which the chief are those 
established by the Bank Holidays Act, 1871 (/), and the Holidays 
Extension Act, 1875 (w), and by statutes and rules relating to legal 
procedure (n). 

The following days, apart from the common law holidays, are 
appointed to be kept in all banks and custom houses, bonding 
warehouses, and docks as close holidays : — 

Easter Monday. 

The Monday in Whitsun week. 

The first Monday in August. 

The 26th day of December, if not a Sunday, and when the 26th of 
December falls on a Sunday the 27th of December. t 

Power is also given to appoint by royal proclamation as a bank 
holiday any day which may be appointed as a day of public fast or 
thanksgiving (o). 

Sect. 2. — Sundays, 

Sub-Sect. 1. — General Rule as to Observance of Sunday. 

876. Sunday is dies non jiiridicm, a day on which no judicial 
act ought to be done (a). 

Generally, however, the common law does not prohibit the doing 
on a Sunday of any act which otherwise is lawful or render void 
the act so done (J>), 

{1) 34 & 36 Viet. c. 17. 

(m) 38 & 39 Viet. c. 13. 

(n) As to holidays in the Royal Courts of Justice, see p. 436, ante. 

(o) Bank Holidays Act, 1871 (34 & 35 Viet. c. 17) ; Holidays Extension 
Act, 1876 (38 & 39 Viet. o. 13). In the Shops Act, 1912 (2 & 3 Geo. 6, c. 3), 
8. 19, “ bank holiday ” is used as including any public holiday or day of 
public rejoicing or mourning. As to compulsory holidays in factories and 
workshops, see title Factories and Shops, Vol. XIV., pp. 496, 607, 608 ; as 
to the effect of holidays on the computation of weekly earnings under the 
Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), see title Master 
AND Servant, Vol. XX., p. 206. 

(a) Ashmolev. Goodwin {IQ99), 2 Salk. 624; Mackalleifs Oa«e(1611), 9 
Co, Rep. 66 b, 66 b (where an inquisition was held bad on its appearing 
that the inques* was held on Sunday). Ministerial acts may be lawfully 
executed on the Sunday {ibid.) ; see title Magistrates, Vol. XIX., p. 636 ; 
and compare title Distress, Vol. XI. p. 149. Subject to the provisions 
of the Sunday Observance Act, 1677 (29 Car. 2, c. 7), this is still the 
law. A writ of summons dated on a Sunday is a nullity, and the court 
takes notice of the fact that it was dated, on that day {Hanson v. 
Shaokleton (1836), 4 Dowl. 48 (citing the following passage from Shepherd’s 
Abridgment, Vol. III., p. 181 : — “ If any part of the proceedings in a suit of 
law be entered and recorded to be done on Sunday, it makes the whole 
void”) ; Taylor v. Phillips (1802), 3 East, 166). The taking of sureties and 
commitment to prison in default are judicial acts which cannot be done on 
Sunday {B. v. Bamsay (1867), 16 W. R. 191 ; Taylor v. Phillips, supra) j 
see title Practice and Procedure, Vol. XXIII., p. 116. 
ts(b) Drury v. Defontaine (1808), 1 Taunt. 131 ; Heghie v. Levi (1830)» 
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877. The exercise on Sunday by tradesmen, artificers, workmen. Sect. 2. 
labourers, or others of their ordinary calling is, subject to certain Sundays, 
exceptions (c), prohibited by statute (d). The effect of the statute is gtatut^ 
to render unenforceable by the tradesman or other person any con- prohibition, 
tract made by him on a Sunday in the ordinary course of his busi- 
ness {e)f whether the same be made in public or not. The workman 

who has contracted to do and has done work on a Sunday can claim 
no lien for his remuneration in respect of it (/). Such a contract is, 
however, enforceable by the other party to it when it appears that 
he was ignorant that the person with whom he dealt was a tradesman 
acting in the ordinary exercise of his calling ({/). 

878. The statute has received a strict interpretation, and the Construction 
expression “or others” has been construed in accordance with the the statute. 
(jiisdcm generis rule. A person who does not carry on the business 

of buying and selling things is not a tradesman ; a man who does 
not make anything is not an artificer ; a man who is not employed 
to work for another is not a workman or labourer within the 

ft 

1 Or, & J. 180; Bawling v. West Derby Overseers (1846), 2 C. B. 72; com- 
pare title Master and Servant, Vol. XX., p. 90, 

(«) See p. 444, 'post. 

(d) Sunday Observance Act, 1677 (29 Car. 2, c. 7). The penalty is 5s. 
for each oft'enoo, and forfeiture of any goods exposed for sale (ibid., 
s, 1); in default of distress the offender is to be sot in the stocks for 
two hours (ibid.,&. 2; see B. v. Barton (1849), 13 Q. B. 389); quaere, 
whether repealed by Summary Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), 

8. 3). Only one penalty can be incurred on the same day (Orepps v. Durden 
(1777), 2 Cowp. 640 ; 1 Smith, L. C., llthed., p. 651); see also Connor y. 

(1906), 96 L. T. 28; Billingham v. MenUnick (1909), 73 J. P. 384. 

Proceedings nnist be taken within ten days after the commission of the 
offence (Sunday Observance Act, 1677 (29 Car. 2, c. 7), s. 4). The consent 
in writing of the cliief officer of the police district in which the offence was 
committed, or of two justices or of a stipendiary magistrate having juris- 
diction in the place where the offence was committed, must also be obtained : 
the justices or stipendiary magistrate signing the consent cannot adjudicate 
(Sunday Observation Prosecution Act, 1871 (34 & 35 Viet. c. 87), s, 1) ; see 
title Magistrates, Vol., XIX., p. 590. As to the prohibition in specific 
oases, see titles Factories and Shops, Vol. XIV., p. 490; Food and 
Drugs, Vol. XV., pp. 46, 47 ; Intoxicating Liquors, Vol. XVIII., 
pp. 87 et seq. ; Theatres and Other Places of Entertainment, pp. 422 
et seq., ante, 

(e) Fennell v. Bidler (1826), 5 B, & C. 406; Smith v. Sparrow (1827), 4 
Bing. 84. On the other hand, a contract made on a Sunday is valid if 
in making it the party is not acting in the ordinary course of his business 
(Drury v. Defoniaine (1808), 1 Taunt. 131, 135 (sale of goods) ; B. v. 

Whitnash (Inlhabiiants) (1827), 7 B. & C. 696 (liire of services) ; Peate v. 

Dicken (1834), 1 Cr. M. & R. 422 (attorney making himself liable on 
behalf of his client, not exercising ordinary calling) ; Scarf e v. Morgan 
(1838), 4 M. & W. 270 (farmer letting out a stallion not carrying on a 
trade); Norton v. Powell (1842), 4 Man. & G. 42 (tradesman dving a 
guarantee to another tr^esman on behalf of a traveUcr) ; see title Master 
AND Servant, Vol. XX., p. 90; and compare title Contract, Vol. Vll., 
pp. 402, 403. 

(/) Scarfe v. Morgan, supra; see title Lien, Vol. XIX., p. 4. 

(g) Bloxsome v. Williams (1824), 3 B. & C. 232. As to the case in which the 
verbal contract is complete on Sunday but the terms of the Statute of r rauas 
(29 Car. 2, 0 . 3) are satisfied on a subsequent day, see also Smith v. Sparrow, 
lupm; Beaum<mtv.Br«ngeri(m7).5C.B. 301 ; astotheUabUityoIapereott 
wlio liaa bought a thing on Sunday and kept it, seo WiUiumsv. Jraul (looO). 
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Sect. 2 . statute ; accordingly a farmer (h), or a solicitor (?), or a barber (j\ 
Sundays, or the driver of a stage-coach (k), or a soldier engaged in enlisting 
men for the army (/), does not come within the statute (in). 

Sub-Sect. 2.— IforA* PermiiUd on Sundays for Puhlic Convenience. 

TTorks of 879. The statutory prohibition does not apply to works of 
necessity. necessity and charity, to the preparation of food for such persons as 

otherwise cannot be provided for, and to the selling of milk before 
9 a.m. and after 4 p.m.(n). 

Public* Express provision is also made in several statutes for cases in which 

convenience, public convenience requires that work shall be done on Sunday. 

These include the statutes relating to bread (o), hackney carriages (p), 
the supply of water (q) and gas (r) in the Metropolis, railways (»),' 
drugs (0, and intoxicating liquors (//). 

6 Bin^r. 663, doubted in Simpson v. Nicholls (1838), 3 M. & W. 240; eeo 
title Contract, Vol. VII., pp. 402, 403. 

(h) R V. Silvester (1864), 10 Jur. (n. s.) 360; R v. Cleworth (1864), 4 
IC & 8. 927. An agricultural labourer, however, is within the statute 
(R V. Silvester, sxtjmi); see title Agriculture, Vol. I., p. 294. 

(i) Peate v. Dic/cen (1834), 1 Cr. M. & li. 422. 

(/) Palmer v. Snow, flOOO] 1 Q. B. 725. 

(k) Sandiman v. Breach (1827), 7 B. & C. 96 ; Ex parte Middleton (1824), 

3 B. & C. 164; see title Contract, Vol. VII., p. 403, note (/), 

(l) Wolton y. Gavin (1850), 16 Q. B. 48, 64 (“the statute applies to 
persons carrying on trades and occupations of a civil nature and could not 
have in contemplation the military service of the country ’’). 

(m) As to the rjusdem generis rule, see title Statutes, p. 145, ante. 

(n) Sunday Observance Act, 1677 (29 Car. 2. c. 7). As to the proviso, 
see E. V. Cox (1759), 2 Burr. 786 ; Crepps v. Durden (1111), 2 Cowp. 640; 

1 Smith, L.C., lltli cd., p. 651 (baking of rolls held to be within the 
statute); E. v. Younger (1793), 5 Term Kcp. 449 (baking of dinners for 
poor people held to be within the proviso) ; Bullenv. irord(1905), 74 L. J. 
(K. B.) 916 (chipped potatoes). Consequent on the decision in E. v. Younger, 
supra, sjiecial legislation for the relief of bakers was introduced for the 
Metropolis, the Act now in force being the Bread (London Act, 1822 
(3 Geo. 4, c. cvi.) ; see E. v. Mead, [1902] 2 K. B. 212 (where it was 
held that the prosecution was not affected by the Sunday Observation 
Prosecution Act, 1871 (34 & 35 Viet. c. 87) ) ; E.'v. Bros (1901), 86 L. T. 
681 ; see title Food and Drugs, Vol. XV., pp. 46, 47. 

^(o) See note (n), supra; and title Food and Drugs, Vol. XV., pp. 46, 
47. 

(p) London Hackney Carriage Act, 1831 (1 & 2 Will. 4, c. 22), s. 37. As 
to hackney carriages generally, see title Street and Aerial 1'raffic, 
pp. 292 el seq., ante. 

(q) Metropolis Water Act, 1871 (34 & 35 Viet. c. 113), s. 6, requiring 
supply for domestic use on every day of the week. As to water supply 
generally, see title AVater Supply. 

(r) Gaslight and Coke and Other Gas Companies Act Amendment Act, 
1880 (43 & 44 Viet. c. clxxxi.), s. 7 ; see London County Council v. 
South Metropolitan Gas Co., [1904] 1 Ch. 76, C. A. As to the right 
of an examiner to test gas on Sundays, see title Gas, Vol. XV., p. 362, 
note (u). 

(s) Railway Regulation Act, 1844 (7 & 8 Viet. c. 86), s. 10. In Stallard 
V. Great Western Eail. Co. (1862), 2 B. & S. 419, it was held that the com- 
pany were bound to deliver up on Sunday luggage which had been loft in 
the cloak-room on Saturday. 

(i) See title Pood and Drugs, Vol. XV., tl 46. 

Ja) See title Intoxicating Liquors, Vol.XVIIL, pp. 88 etseq. 
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Sect, d.— Observance of Sundays and Holidays in Regard to 
Particular Matters. 

880. The following are the principal instances in which acts 
which are otherwise lawful are prohibited by statute on Sundays 
or other holidays (w ) : — 

The assembly of persons for sport out of their own parishes on 
the Lord’s Day, as well as bull-baiting or other unlawful pastimes 
practised by persons within their parishes, is prohibited (a). 

Carriers and drovers are forbidden to jily their trade (^>) and 
butchers to kill or sell meat on Sunday (c*). 

Service of any writ or process (d) is prohibited on a Sunday, 
Good Friday or Christmas Day (e), except in the case of arrest for 
indictable offences (/) ; but ordinarily the service of a notice is not 
rendered void by its being effected on a Sunday (g). 

No meeting of any corporation, ecclesiastical or civil, or any 
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(u?) As to the provisions relating to Sunday and holiday observance in 
respect of markets and fairs, see title Markets and Fairs, Vol. XX., 
pp. le*!? ; distress for rent, see title Distress, Vol. XI., p. 149 ; intoxi- 
cating liquors, see title Intoxicating Liquors, Vol. XVIII., pp. 87 et seq., 
125, note (d) ; Pletts v. Beattie^ [1896] 1 Q. B. 619 ; game, see title Game, 
Vol. XV., p. 209 (birds such as snipe or woodcock, which arc not game within 
the statutory definition (see ibid., pp. 208, 209), may be shot with impunity 
on Sunday) ; factories and workshops, see title Factories and Shops, 
Vol. XIV., pp. 490, 608 ; theatres and places of public entertainment, see 
titles Criminal Law and Procedure, Vol. IX., pp. 644, 646 ; Theatres 
AND Other Places of Entertainment, pp. 406, 422 et seq,, ante ; billiard 
saloons, see title Theatres and Other Places of Entertainment, 
pp. 425, 426, ante; pawnbrokors,8eotitlePAWNS and Pledges, Vol. XXIL, 
p. 256; writs of execution, see title Execution, Vol. XIV., p. 7. 

(«) Sunday Observance Act, 1625 (1 Car. 1, c. 1); compare titles 
Animals, Vol. I., p. 412; Criminal Law and Procedure, Vol. IX., 
pp. 544, 646 ; Gaming and Wagering, Vol. XV., pp. 284 et seq. 

{h) Stat. (1627) 3 Oar. 1, c. 2, imposing a penalty of 20i;. ; Sunday 
Observance Act, 1677 (20 Car. 2, c. 7), a. 2, imposing a penalty of 20«., 
and a penalty of 5«. on persons travelling by water (repealed as to the 
Thames by stat. (1827) 7 & 8 Geo. 4, c. Ixxv., s. 1). 

(c) Stat. (1627) 3 Car. 1, c. 2, imposing a penalty of 6^. 8d. ; compare the 
Sunday Observance Act, 1677 (29 Car. 2, c. 7), s. 2. As to slaughter- 
houses generally, see title Public Health and Local Administration, 
Vol. XXIIL, pp. 663 et seq. As to Sunday being a reasonable time for 
the seizure of an article intended for food, see Small v. Bickley (1875), 39 
J. P. 422. 

(d) This includes a notice of appeal against an affiliation order under the 
Bastardy Acts (jB. v. Middlesex Justices (1848), 3 New Sess. Cas. 152; 
followed in Milch v. Frankau <& Go., [1909] 2 K. B. 100) ; see titles 
Bastardy, Vol. II., pp. 449 et seq. ; Practice and rtiocEDURE, Vol. 
XXIIL, p. 170. 

(e) Sunday Observance Act, 1677 (29 Car. 2, c. 7), s. 6 ; R. S. C., Ord. 67, 
r. 12 ; compare titles Execution, Vol. XIV., p. 7 ; Practice and 
Procedure, Vol. XXIIL, p. 115. 

if) See title Criminal Law and Procedure, Vol. IX., p. 309. 

ig) B. V. Leominster {Inhabitants) (1862), 2 B. &; S. 391 (notice of 
removal of a pauper under the Poor Law Amendment Act, 1834 (4 & 5 
Will. 4, 0 . 76), 8. 79 ; see title Poor Law, Vol. XXIL, p. 699) ; and see 
titles Elections, Vol. XII., p. 205 ; Landlord and Tenant, Vol. XVIII., 

& 446, note (a) ; and compare title Bills of Exchange, Promissory 
otes and Negotiable Instruments, Vol. II., p. 466. As to the 
computation of periods including Sundays, see p. 463, 'post. 
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public company may be held on Sunday, and every matter trans- 
acted at such a meeting is void (h). 

The sale of methylated spirits between 10 p.m. on Saturday and 
8 a.m. on the following Monday is prohibited (i). 


Duration of 
-benefit, 


Part 111. — Computation of Time. 


DaTs , 
included or 
■excluded. 


Sect. 1. — In General 

881 . When a period of time running from a given day or event 
to another day or event is prescribed by law or fixed by contract, 
and the question arises whether the computation is to be made 
inclusively or exclusively of the first-mentioned or of the last- 
mentioned day, regard must be had to the context and to the 
purposes for which the computation has to be made (k). Where 
there is room for doubt, the enactment or instrument ought to be 
so construed as to effectuate and not to defeat the intention of 
Parliament or of the parties, as the case may be (1). Expressions 
such as from such a day or until such a day are e(j)i«vocal, 
since they do not make it clear whether the inclusion or the 
exclusion of the day named may be intended (m). As a general 
rule, however, the effect of defining a period in such a manner is to 
exclude the first day and to include the last day (?i). 

Sect. 2. — Peiiod Fixed for Duration of Interest or Benefit 

882 . Where by any instrument some interest or benefit is 
secured for a certain time, as in a lease for years or letters patent 

(/*) Sunday Observance Act, 1833 (3 & 4 Will. 4, c. 31); see, further, 
p. 451, podf. 

(i) llevenue Act, 1889 (62 & 63 Viet. c. 42), s. 26 ; see title Revenue, 
Vol. XXIV., p. 661, 

{Ic) As to the construction of statutes generally, see title Statutes, 
pp. 126 ct seq.t 177 et «eg., 180 et seg., ante ; as to the construction of con- 
tracts generally, see title Deeds and Other Instruments, Vol. X., 
pp. 433 et eeq, 

(l) Piigh V. Leeds (Dulce) (1777), 2 Cowp. 714 ; Lester v. Garland (1808), 
15 Ves. 248 ; Be North, Ex'parle Hasluck, [1896] 2 Q. B. 264, C. A. As 
to the calculation of the duration of contracts of service, see title Master 
AND Servant, Vol. XX,, pp. 92 et seq, ; Be Humphreys, Ex parte 
Humphreys (1833), Mont. & B. 413 ; Smith v. Gold Coast and Ashanti 
Explorers, Ltd,, [1903] 1 K. B. 638, C. A. ; as to time in respect of the right to 
bring an action, see title Limitation of Actions, Vol. XIX., pp. 77 et seq, 

(m) B. V. Stevens and Agnew (1804), 5 East, 244 ; Wilkinson v. Gaston 
(1846), 9 Q. B.d37 ; Dakins v. Ifflorwr (1836), 3 Dowl. 636; Lester v. 
Garland, supra ; approved in Be North, Ex parte Easluck, supra, 

(w) South Staffordshire Tramways Co, v. Sickness and Acoiaent Assurance 
Association, [1891] 1 Q. B. 402, C. A.; Sickness and Accident Assurance 
Association Y, General Accident Assurance Corporation (IS92), 19 R. (Ct. 
of Sess.) 977; Isaacs v. Boyal Insurance Co. (1870), L. R. 6 Exch. 296, 
300 ; Goldsmiths' Co. v. West Metropolitan Bail, Co,, [1904] 1 K. B. 1, 4, C. A., 
approving Bussell v. Ledsam (1846), 14 M. & W. 674, 682; Sheffield Cor- 
poration V. Sheffield Electric I/ight Co. (1898), 77 L. T. 616; Kerr v. Jeston 
(1842), 1 Dowl. (N. 8.) 638; BeUhouse v. Mellor (1869), 4 H. & N. 116; 
suh nom. Backhouse v. Mellor, 28 L. J. (ex.) 141; Pugh v. Leeds {Duke), 
supra ; Lester v. Garland, supra ; Be Hanson, Ex parte Poster (1887), 56 
L. T. 673; Be Maud (1891), 8 Morr. 144; Badcliffe v. Bartholomew, [IS92] 
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availing for a certain period, the rule is that primd facie the sect. 2. 

day of the date of the instrument (0) being the date on which it was Period 

delivered or issued, or the day on which the deed is delivered (a). Fixed fo^ 
is included in the term (h). Duration of 

From the context, however, it may appear that the anniversary ^ j.” 

of the initial day, and not the initial day itself, was intended to l)e ' 

included (c). An indication to this effect is afforded by a provision 
in a lease that rent is to be paid on the usual quarter days, 
since it is presumed that rent is intended to be paid during the 
continuance of the term (d). 

883. In the case of a tenancy terminable by notice the day to PericA 
he specified in the notice to quit given by a landlord must depend 
on the method of computation adopted. According as the day ^ 

Irom which a tenancy from year to year has to run is included or 
excluded in the year, so the day before the anniversary of that day 
or the anniversary of that day is the last day of the tenancy (r). 

884. The benefit of a protection order expressed to be given until Protectioa 

A day for which a meeting of creditors is convened must clearly be 
intend^ to cover that day (/). 

1 Q. B. 101. Both days must bo included if the word “inclusive” is 
^ded {Sickness and Accident Assurance Association v. General Accident 
Assurance Corporation (1892), 19 R. (Ct. of Sess.) 977). As to “clear” 

•days, see pp. 448, 449, post, 

( 0 ) The expressions “ day of the date hereof ” and ” the date hereof ” 
mean the same thing {Pugh v. Leeds {Duke) (1777), 2 Cowp. 714 ; Watson 
y, Pear/f (1809), 2 Camp. 294; Williams v. Nash (1859), 28 Beav. 93). 

As to the presumption as regards the date of execution of a deed, see 
(title Deeds and Other Instruments. Vol. X., pp. 445. 446. 

(а) See title Deeds and Other Instruments, Vol. X., p. 382. 

(б) ClaytoWs Case (1586), 5 Co. Rep. 1 a (in regard to a lease, dated the 
•26th May, to have and to hold for three years from henceforth, tlie deed 
not being delivered till the 20th .Tune, it was held that, as this day was 
, included in the terra, so the 19th June of the third year was the last day of 
the term) ; as to the construction of instruments executed on a day 
subsequent to that namdd therein, see, further, Steele v. Mart (1825), 4 
B. & C. 272 ; Browne v. Baiion (1847), 6 Dow. & L. 289 ; Pugh v. Leeds 
{Duke) (1777), 2 Cowp. 714, whore the deed was delivered on the date named 
'in it, and would have been void, as not being a lease in possession, unless con - 
stni’ed as taking effect on the day of its date ; Wilkinson v. Gaston (1846), 

9 Q. B. 137, 142 ; Doe d. Cox v. Day (1809), 10 East, 427. In Pugh v. 

Leeds {Duke), supra; Doe d. Cox v. Day, supra ; and Bussell v. Ledsam 
(1846), 14 M. & W. 674, where the efficacy of renewed letters patent depend- 
ing on the date when prior letters came into force was in question, the 
•dmsion was based on the principle ut res magis valeat guam pereat ; and see 
title Landlord and Tenant, Vol. XVIII., pp. 466, 457. 

(c) As to insurance policies, see title Insurance, Volt XVII., p. 383 ; 
and see Pugh v. Leeds {Duke), supra, per Lord Mansfield, C.J., at p. 721. 

(d) Ackland v. Lutley (1839), 9 Ad. & El. 879 ; SanMl v, Lrankhn 
(1876), L. R, 10 C. P. 377 (by agreement dated the 20th December, 1872, 

.property was let for a year and so on from year to year at an annual rent, 
the first payment to be made on the 26th March, 1873 ; R was held that 
•the term began on the 26th December) ; as to a lease dated on a day 
subsequent to that on which the term actually began, see Simner v. 
Waimy{\%\\), 28T.L. R. 162, C? A.,- and see title Landlord and Tenant, 

Vol. XVIII., pp. 458, 467. , , , 

(6) Sidebotham v. Holland, [1895] 1 Q. B. 378 (where a notice to quit 
• on the 19th May, being the day on which began, was held 

good) ; see title Landlord and Tenant, Vol. XVIII., pp. U^et seq,, 449. 

(f) Bellhouse v. Mellor (1869), 4 H, & N. 116 ; sub nom. Backhouse v. 

Mellor, 28 L. J. (ex.) 141; compare Ammerman v. Digges (1861), 13 
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“ Clear days.*’ 


886. In the same way the period of twenty-one years from the 
testator’s death during which the will directs that the income of 
property passing under it shall be accumulated includes the whole 
of the anniversary of the date of death (fj). 

Sect. 3 . — Period on Expiration of which an Act may he Done, 

886. When a period is fixed before the expiration of which an 
act may not be done the person for whose benefit the delay is 
prescribed has the benefit of the entire period, and accordingly in 
computing it the day from which it runs as well as the day on 
which action is taken against him must be excluded {h). 

On the other hand, in computing the ten days required for the 
notice of an appeal to the sessions, it has been held that, while the 
day of service should be excluded, the first day of the sessions should 
he included (i). 

887. In many statutes (k\ statutory rules Q) and bye-laws (m) 

I, C. L. R., Appendix, i. (in a letter of licence from creditors to a debtor “ for 
and during a year from the date thereof ” the day of the date should bo 
excluded in calculating the year). ^ 

(fl) Gorsty, Lowndes (1841), 11 Sim. 434. 

{h) Blunt V. Ueslop (1838), 8 Ad. & El. 577 ; Browne v. Blade, [1912] 
1 K. B. 316, C. A. (by the Solicitors Act, 1843 (6 & 7 Viet. c. 73), it is provided 
that no attorney shall commence an action for coats until after the expira- 
tion of one month or more after ho shall have delivered his bill or sent the 
same by post : held that both days must be excluded, the expression “ or 
more *’ being equivalent to “ at least ”). On the other hand, in Be Starkey, 
Ex parts Farquhar (1826), Mont. & M. 7, it was held that in counting the 
two months between the day on which a mortgage was executed and that 
on which a commission in’ bankruptcy issued, the former day should be 
included; see also Jf?. v. Shropshire J ustices (1838), 8 Ad. & El. 173, 175; 
3litchell V, Foster (1840), 12 Ad. & El. 472 ; Young v. (1840), 5 

M. & W. 49 (in these cases the intending plaintiff had to give notice of action 
BO many days at least before commencing his action), overruling B. v. 
Adderley (1780), 2 Doug. (k. b.) 463, and Castle v. Burdiit (1790), 3 Term 
Rep. 623 ; Be Biiilw ay Sleepers Supply Co. (1885), 29 Ch. D. 204, following 
Young v. Uiggon, supra ; Boherts v. Stacey (1810), 13 East, 21 ; Zouch v. 

(1821), 4 B. & Aid. 622 (requirement of fourteen days’ notice at least 
to creditors before motion to discharge debtor); Chambers v. Smith (1843), 
12 M. & W. 2 (stat. (1832) 2 & 3 Will. 4,o. 39) ; Freeman v. Bead (1863), 
4 B. & S. 174 (Limitations of Actions and Costs Act, 1842 (6 & 6 Viet, 
c. 97), 8, 4, requiring one calendar month’s notice before action) ; compare 
titles Distress, Vol. XL, p. 182; Master and Servant, Vol. aX., 
pp. 160, 151, 180, 181, 239. 

(i) B, V. West Biding of Yorkshire Justices & Ad. 686, followed 

in B. V. Cumberland Justices (1836), 4 L. J. (M. c.) 72 ; Connelly v. Bremnet 
(1886), L. R. 1C. P. 667 (time given to plead) ; Liffin v. Pitcher (1842), I 
Dowl. (N. s.) 767(ten days given to sign judgment) ; Weeks v. IVray (1868), 
L. R. 3 Q. B. 212 (order giving leave to proceed on expiration of three days 
after service ; the only point decided was that the first day should be 
excluded). Where justices, on an information laid at special sessions under 
statute, have made an order for payment of money by parties who had 
notice of such intended information, the time for appealing against the 
order runs from the date of the order, not from the date of service 
{B. V. Derbyshire Justices (1846), 7 Q. B. 193) ; compare title Magistrates, 
Vol. XIX., pp. 643 et seq. 

{k) B. V. Herefordshire Justices* [IB20), 3 B. & Aid. 681 (ten clear 
days’ notice of appeal to the sessions required) ; Zouch v. Empsey, 
supra; B, v. Shropshire Justices, supra; Young v. Higgon, supra; 

St 


(1), (m) For notes (Z), (m), see p. 449, post. 
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tbe intention to exclude both days and to give the person affected 
a cl^r interval of time between the two is put beyond all doubt by 
the insertion of words such as ** clear days or so many days at 
least ” (m). 

Sect. 4. — Period ivithin which an Act must he Done. 

888. The general rule in cases in which a period is fixed within 
which a person must act or take the consequences is that the day 
of the act or event from which the period runs should not be counted 
against him. This rule is especially reasonable in the case in which 
that person is not necessarily cognisant of the act or event (o) ; and 
further in support of it there is the consideration that, in case the 
period allowed was one day only, the consequence of including that 
day would be to reduce to a few hours or minutes the time within 
which the person affected should take action {p). 

889. In view of these considerations the general rule is that, as 
well in cases where the limitation of time is imposed by the act of 
a party as in those where it is imposed by statute, the day from 
which^the time begins to run is excluded ; thus, where a period 
is fixed within which a criminal prosecution or a civil action may be 
commenced, the day on which the offence is committed or the cause 
of action arises is excluded in the computation (g), and many other 


(in these last three cases the expression “at least” was in question); 
Chambers v. Smith (1843), 12 M. &. W. 2 (not less than fift^n days 
held to mean fifteen clear days); followed in B. v. Turner, [1910] 1 
K. B. 346, 359; Be Pranqley (1836), 4 Ad. & El. 781 ; B, v. Middlesex 
Justices (1845), 3 Dow. & L. 109; B. v. Aherdare Canal Co. (1850), 14 
Q, B. 864 ; Watson v. Bales (1867), 23 Beav. 294 (both days excluded 
in computing time between date of notice to pay calls and that of 
forfeiture of shares on default) ; Sneath v. Valley Gold, Ltd., [1893] 1 
C3i. 477, 488, C. A. (d^ of notice of company’s meeting and day of 
meeting excluded) ; Be Bailway Sleepers Supply Co. (1885), 29 Ch. D. 204 
(day of meeting at which’ resolution is passed and day of confirmatory 
meeting alike excluded; compare the Municipal Corporations Act, 1882 
(45 & 46 Viet. c. 50), s. 230) ; B. v. Pownall, [1893] 2 Q. B. 158 (Wine and 
Beerhouse Act, 1869 (32 & 33 Viet. c. 27), s. 7 (now repealed); County 
Court Rules, 1903, Ord. 65. 

(?) R. S. C., Ord. 64, r. 12 ; County Court Rules, 1903, Ord. 55. 

(w) As to bye-laws made by local authorities, see title Public Health 
AND Local Administration, Vol. XXIII., pp. 388 et seg. 

(n) See, for instance. Bills of Exchange Act, 1882 (46 & 46 Viet. c. 61), 

s. 14, with reference to bills payable at a fixed period after date or sight ; 
Bankruptcy Aet, 1883 (46 & 47 Viet. c. 62), s. 141 ; R. S. C., Ord. 16, r. 49 ; 
contrast iUd,, Appendix A, Form No. 1. ^ 

(o) Lester v. Garland (1808), 16 Ves. 248, 266; see Blunt v. Heslop 

(1M8), 8 Ad. dc El. 677, 680 ; and compare title Practice and Procedure, 
Vol. XXIII., p. 124. . ' 

ip) Pellew V. Wonford (Inhabitants) (1829), 9 B. & C. 134; followed in 
B. V. West Biding of Yorlshire Justices (1833), 4 B. & Ad. 685, and Wehh 
V. Fairmamr (1838), 3 M. & W. 473, 477. 

iq) BadcMe v. Barfiholomm, [1892] 1 Q. B. 161 ; Hardy v. Byle (1829), 
9 B. & C. 603, 808, overruling .Olar?:e v. Bavey (1820), 4 Moore (c. P.), 465 ; 
compare Gelmini v. Moriggia, [1913] 3 K. B. 549; see also titles Limita- 
tion OP Actions, Vol. XIX., p. 45; Criminal Law and Procedure, 
Vol. IX., pp. 466, 669; MASTER and Servant, A^ol. XX., pp. 161, 180, 
181 ; Railways and CanaIs, Vol. XXIIL, p. 741 

H.L. — XXVII, O Q 
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instances may be cited (r). In particular, the rule of excluding the 
day from which the period runs has been applied in construing 
the statutory provision whereby the fact that goods seized by the 
sheriff are allowed to remain in his hands for twenty-one days con- 
stitutes an act of bankruptcy on the part of the owner, the date of 
the seizure being omitted in the computation («). 

890. Where a period is fixed by contract within which work is to 
be done or goods delivered, the day from which the period is made 
to run is generally excluded, and therefore the corresponding day at 
the end of the period is included (a), 

891. Similarly, where a testator has by his will imposed on a 
person who is to take a benefit under it the performance of some 
condition within a limited time, the day of the testator’s death is 
not included in the computation (h). 

892. In computing the period of a year and a day with reference 
to a charge of murder, it is clearly established that the day on 
which the hurt was done should be included (c). 


(r) Ex parte Fallon {1793), 5 Term Rep. 283 (enrolment of aSinuity) ; 
WiUiame v. Burgess (1840), 12 Ad. h El. 635 (filin^i of warrant of 
attorney within twenty-one days after execution); Be Higham {\3Wi, 9 
Dowl. 203 (award to be made within two calendar months after appoint- 
ment of umpire); Gibson v. Muskeit (1841), 3 Scott (N. r.), 429; Watson 
V. Pears (1809), 2 Camp. 294: Williams v. Nash (1869), 28 Beav. 93 
(payment of stamp duty on letters patent within three years ; as to the 
time for such payments now, see title Patents and Inventions, 
Vol. XXII., pp. 181, 182); Goldsmiths' Co. v. West Metropolitan Railway, 
[1904] 1 K. B. 1 (exercise of power of compulsory acquisition of land 
within three years from the passing of the Act of Parliament) ; Tiverton 
and North Devon Bail. Co. v. Loosemore (1884), 9 App. Cas. 480, 499, 
followed in Great Western Railway v. Midland Railway, [1908] 2 Ch. 465 
(where a similar limit of time is imposed by statute for the exercise of 
statutory powers in the con-struction of a railway the company may not- 
withstanding, on acquiring a right to the land, construct the railway 
under their common law powers after the expiration of the period so 
limited). As to the time within which proceedings must be taken, see 
titles Limitation of Actions, Vol. XIX., pp. 33 et seq. ; Practice and 
Procedure, Vol. XXIII., pp. 123, 124, 133, 136 ; and compare title 
Railways and Canals, Vol. XXIII., p. 630. 

(«) Re North, Ex parte Hasluck, [1896] 2 Q. B. 264, C. A. (Bankruptcy 
Act, 1890 (63 & 64 Viet. c. 71), s. 1) ; see title Bankruptcy and Insol- 
vency, Vol, II., p. 23. 

(a) Webb v. Fairmaner {1838), 3 M. & W. 473 (sale of goods on the 6th 
October to be paid for in two months ; writ issued on the 6th December 
held to be premature) ; compare title Sale of Goods, Vol. XXV., pp. 162, 
163. As to time in relation to contracts generally, see title Contract, 
Vol. VII. , pp, 4 1 2 et seq. As to policies of insurance, see South Staffordshire 
Tramways Co. v. SicknessandAceident Assurance Association, [1891] 1 Q. B. 
402, C. A. ; Sickness and Accident Assurance Association v. General Accident 
Assurance {1892), 19 R. (Ct. of Se^.) 977; title Insurance, Vol. XVII., 
pp. 381 et seq., 654 et seq. 

{b) Lester v. Garland (1808), 16 Ves. 248; Miller v. Wheatley {1891), 
28 L. R. Ir. 144 (where a devise was made to A. with a conmtion of 
defeasance on his failing to assume the testator’s name within one year of 
his death and the name was assumed on the anniversary of that ^ate). As 
to the time for payment of legacies generally, see title Executors and 
Administrators, Vol. XIV., pp. 262 et seq. 

(c) See title Criminal Law and Procedure, Vol. IX., p. 671. Other 
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893. The fact that the last day of a prescribed period is a Sunday 
or other holiday does not generally give the person who is called 
upon to act an extra day ; it is no excuse for his omission to do the 
act on some prior day {d), 

894. The general rule does not hold good where the effect of it 
would be to render performance of the act impossible. This would 
be the case if it happened that the whole period during which the 
act could be done consisted of holidays, in which case the act may 
lawfully be done on the next possible day (<?). 

Again, the general rule does not hold good where the last day is a 
Sunday and the act to be done is one the performance of which on 
a Sunday is prohibited by the Sunday Observance Act, 1677 (/X 
or where the act to be done has to be done, not by the party only, 
but by the court or by the party in conjunction with the court. 
In such cases the act may, when the last day limited for the per- 
formance of it happens to be a day when the court or its office is 
closed, be done on the next practicable day (g), 

89^ By various Acts of Parliament and statutory rules provision 
is maoe for cases in which the day or the last day on which an act 
may be done falls on a Sundaj^ or other holiday and for the exclusion 
of such days in the computation of prescribed periods. 

When the day prescribed for the meeting of a corporation or 
public company happens to be a Sunday, it is provided that the 


cases in which the rule of a year and a day prevailed are mentioned in 
Constable's (Sir Henry) Case {lQ02)t 5 Co, Eep. 106 a, 107b; see also 1 Hawk, 
r. C. 162. 

(d) Mesure v, Britten (1796), 2 Hy. Bl. 617; R. v. Middlesex Justices 
(1844), 7 Jut. 396 ; Eowbenry y. Morgan (1864), 9 Exch. 730 ; Peacock v. 

B. (1868), 4 C. B. (N. a.) 264 ; Ex parte Simpkin (1860), 2 E. & E. 392 ; 
Dichcne v. Montreal City, [1894] A. C. 640, P. 0. In all these cases the 
period limited for the doW of an act by one of the parties to a legal pro- 
ceeding expired on a Sunday or other nonjuridical day, and it was held 
that the doing of the act could not be postponed till the next day ; 
compare title County Courts, Vol. VIII., p. 620. In Child y. Edwards, 
[1909] 2 K. B. 763, it was held that distress levied on Monday in respect 
of rent which fell due on the preceding Sunday was lawfully levied ; see 
titles Distress, Vol. XL, pp. 123, 149 ; Landlord and Tenant, 
yol. XVIIL, p. 471, note (p). 

(e) Mager v. Harding (1867), L. R. 2 Q. B. 410 (where a case stated had 
to be lodged in the Queen’s Bench within three days after it was received 
from the magistrates, and it was received on Good Friday) ; Waterton v. 
Baker (1868), L. R. 3 Q. B. 173 ; see title Magistratijs, Vol. XIX., 
p. 663, note (r). 

(J) 29 Car. 2, c, 7 ; R, v. Middlesex Justices, supra ; followed in Milch 
V. Erankau <0 Co., [1909] 2 K. B. 100. As to acts prohibited on 
Sunday, see p. 443, ante. 

(g) Morris v. Barrett (1869), 7 C. B. (N. 8.) 139 ; Uughesy. Orifiths {m2), 
13 C. B. (N. s.) 324; see p. 452, post. In Mumford v. Hitchcocks (1863), 14 

C. B. (N. 8.) 361, it was hold that the appearance to a writ was the combined 
act of the party and the court, and that therefore, if the court were closed on 
the last' day of the limited period, appearance might be entered on the next 
day. As to. the time for entry of appearance to writ of summons, see 
title Practice and Procedure, Vol. XXIII., p. 124 ; as to appearance 
in special proceedings, see ibid., note (g) ; compare title County Courts, 
Vol. VIIL, p. 620. 
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meeting may take place on the preceding Saturday or the next 
succeeding Monday .(/i). 

In the case of a municipal corporation, however, and other 
local authorities, it is provided that when any act or pro- 
ceeding is directed to be done or taken on a certain day and that 
day happens to be a Sunday, Christmas Day, or Good Friday, or 
Monday or Tuesday in Easter week, or a day appointed for public 
fast, humiliation, or thanksgiving, the act or proceeding may be 
done or taken on the next day, not being one of those days, and 
provision is also made for cases in which the last day of a limited 
time allowed happens to be one of the days specified (i). 

A bill of exchange which falls due on a bank holiday (not a com- 
mon law holiday) or on a Sunday preceding a bank holiday becomes 
payable on the next succeeding business day (j). 

When the time limited for any act which is affected by the offices 
of the Royal Courts of Justice being closed expires on Sunday or on 
any other day when the offices are closed, and by reason thereof 
such act cannot be done on such day, the act must he done on the 
next day on which the offices are open (A), and provisioi^ to the 
same effect is made as regards bankruptcy matters (1), 

When a term of imprisonment expires on a Sunday, on Christmas 
Day or Good Friday, the prisoner is to be discharged on the day 


(h) Sunday Observance Act, 1833 (3 & 4 Will. 4, o. 31), repealed as to 
boroughs by the Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50). 
As to Doroughs, see the text, infra, 

(i) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 230, incor- 
porated with the Local Government Act, 1888 (61 & 62 Viet. c. 41), hjibid., 
s. 75 ; London Government Act, 1899 (62 & 63 Viet. c. 14), ss. 3, 24 ; see 
titles Local Government, Vol. XIX., p. 314; Metropolis, Vol. XX., 

р. 433. 

(;) Bills of Exchange Act, 1882 (46 & 46 Viot. c. 61), s. 14 (1) (b). As to 
“ non-business ” days, see Bills of Exchange Act, 1882 (46 & 46 Viet. o. 61), 
B. 02 ; and title Bills of Exchange, Promissory Notes and Negotiable 
Instruments, Vol. II., p. 478. The rule was the same at common law ; 
the foundation of the custom on which it rested was that on Sundays men 
could not be expected to attend to their business (Wright v. Shawerosa 
(1819), 2 B. & Aid. 501, n.). 

(k) R. S. C., Ord. 64, r. 3. The rule does not affect the operation of the 
Statute of Limitations (Morris v. Biohards (1881), 46 L. T. 210; Qelmini 
V. Moriggia, [1913] 2 K. B. 649); nor does it apply to acts not affected 
by the offices being closed (B. v. Lambert, Ex parte aaffeiy (1877), 6 Ch. D. 
366, C. A. ; Ohambon v. Heighwey (1890), 54 J. P. 620). When the last day 
for moving for appeal from an order in chambers to a divisional court under 
R. S. C., Ord. 6<C r. 24, is a Sunday, notice of motion should be given for the 
following day (Taylor v. Jones (1875), 34 L. T. 131). Sundays and holidays 
are not to be reckoned in computing any time less than six days limited for 
doing any act (R. S. C., Ord. 64, r. 2) ; see Be Yeoland Oonsols, Ltd. (1888), 
68 L. T. 108 (time for filing an affidavit in support of petition to wind up a 
company). As to the former practice, see Morris v. Marrett (1869), 7 C. B. 
(N. s.) 139; Mumford v. Httchcocks (1863), 14 C. B. (N. fi.) 361; stat. 
(1832) 2 & 3 Will. 4, o. 39, s. 11 ; as to practice generally, see title 
Practice and Procedure, Vol. XXIIL, pp. 89 et seg. A similar pro- 
vision etists as regards county courts (County Court Rules, 1903, Ord. 54, 
r. 17) ; see title County Courts, Vol. VIIL, p. 620. 

(l) Bankruptcy Rules, 1886, r, 4 ; Bwikruptoy Act, 1883 (46 & 47 Viot. 

с. 62), 8, 141 ; see title Bankruptcy and Insolvency, Vol. II., pp. 306, 
319. 
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next preceding Sundays do not count in calculating the days 
during which a casual pauper may be detained (n). 

Sect. 5 . — Conipatation of Period when Holida^ys Intervene, ^ 

896. Where a period is fixed within which some act must be done, 
Sundays and holidays in general count like other days (o), and it 
makes no difference that the last day of the period falls on a 
Sunday ( p). 

In a charterparty or other contract in which it is stipulated that 
a thing shall be done in so many days, consecutive days are intended, 
and holidays or non-working days are not excluded unless there is 
something in the context to show that worldng days only were to be 
included (q), 

897. In the Parliamentary Elections Act, 1868 (?•)» and the Ballot 
Act, 1872 («), provision is made to the effect that Sunday, Christmas 
Day, Good Friday, and any day set apart for public fast or thanks- 
giving shall be excluded in reckoning any time for the purposes of 
those Acts (t). 

Th^term “ daily ” as applied to inspection by gas examiners in 
the Metropolis includes Sundays (a). 

In assessing compensation under the Workmen’s Compensation 
Act, 1906 (r), due allowance is to be made for holidays embraced 
within the period on which the assessment is based (w). 


(m) Prison Act, 1898 (61 Sc 62 Viet. c. 41 ) ; see title Prisons, Vol. XXIIL, 

p. 268. 

(n) Casual Poor Act, 1882 (45 & 46 Viet. c. 36), s. 4; see title Poor 
Law, Vol. XXIL, p. 668. 

(o) Wheeler v. dreen (1830), 7 Dowl. 194; Re Oilbertt Ex parte Viney 
(1877), 4 Ch. D. 794, C. A. ; Pennell y. Uxbridge Churchwardens (1862), S 
Jut. (N. s.) 99. As to the exceptions to the general rule, see the text, 
infra ; as to when the period ends on a Sunday or holiday, see p. 461, ante, 

ip) Rawlins v. West Derby Overseers (1846), 2 C. B. 72; Wilkinson v. 
Britton (1840), 1 Scott (N. B.), 348 ; Morris v. Richards (1881), 45 L, T. 210 
(whore a promissory note fell due on a Sunday and it was contended that 
the Statute of Limitations did not begin to run till the Monday) ; Qeluini 
V. Moriggia, [1913] 2 K. B. 549; and compare v. Moss (1860), 6 
Jur. (N. s.) 775; BHhcne v. Montreal City, [1894] A. C. 640, P. C.; 
Flower v. Bright (1862), 2 John. & H. 590. As to the last of the days of 
grace falling on a Sunday, see title Bills op Exchange, PROinssoRY Kotes 
AND Negotiable Instruments, Vol. 11., p. 477; as to j^pHcation to 
justices to state a case, see title Magi8trate$, Vol. XIX., p. 652, note (If). 
{q) See title Shipping and Navigation, Vol. XXVI., p. 122. 

(f) 31 & 32 Viot. c. 125. 

(«)35 6z;36Vioto. 33, • 

{t) Pariiamentary Elections Act, 1868 (31 & 32 Viet. o. 125), s. 49 (this 
provision applies to election petitions arid the twenty-one da^ aUbwed 
therefor under ibid., s, 6 {Pease v. Norwood (1869), L. R. 4 C. P. 238) ); 
Bldkt Act, 1872 (35 6s 36 Viet. c. 3^, Sohed. L, r. 56 ; see title Elections, 
Vol. XI f., p. 262. 

(tt) London Gas Act, 1005 (5 Edw. 7, o. dv.). 
haioabeeri; to test on week-days only (Zondbn Oour 
pmm iSas Co„ [1904] 1 Ch. 70, O. A.; watHle l 


note (it), 301, note (k) ; compare tftie OoNTBA<Jts;. 

AND ARCmtBOTS, Vol. Ht, p» 243. 

(u). 0 ,BdWv7, 0. 63. , 

(W) See title Master and SEriVANTi IToI: XX., p. 203. 
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Sect. 6. 
Fractions 
of Divisions 
of Time. 

Fractions 

disregarded. 


Sect. 6. — f'ractwns of Divisions of Time, 

898 . In computing a period of time, at any rate when counted in 
years or months, no regard is, as a general rule, paid to fractions of 
a d£ty, in this sense, that the period is regarded as complete although 
it is short to the extent of a fraction of a day (a). In cases in which 
the day of the date of an instrument of lease is included in the term 
it is immaterial that the tenant’s enjoyment cannot begin with the 
beginning of that d&y(h). Similarly, in calculating a person’s age the 
day of his birth counts as a whole day ; and he comes of age on the 
midnight of the day next before the anniversary of his birthday (c). 
In contracts where payment has to be made at a certain rate per 
diem a part of a day counts as a whole day, unless it appears from 
the context that the contrary was intended (d). Where it is stipu- 
lated that money shall be paid at a given hour, the whole period 
between that hour and the next hour is intended; the hour is 
considered as the twenty-fourth aliquot part of the day (e). 


Priorities. 899 . When conflicting claims depend on the question which of 
two events was first in order of time the particular hour when the 
events occurred may become material. On the same day rival 
claimants may have been born ; on the same day execution may have 
been issued and the judgment debtor may have died (/) or committed 
an act of bankruptcy (g) ; on the same day two deeds may have been 


(a) Lester v. Garland (1810), 15 Ves. 248, 257; Pngh v. Leeds {Duke) 
(1775), 2 Cowp. 714, per Lord Maksfield, C.J., at p. 720; cited in Be 
Mailway Sleepers Sup'j^y Co. (1885), 29 Ch. I). 204, 205. 

(b) Clayton's Case (1585), 5 Co. Rep. la; R. v. St, Mary, Trawcfc(1859), 
1 E. & B. 816, where an occupation which began on the 29th September 
and ceased before midnight on the 30th of the ensuing September was 
held, for the purpose of a settlement, to be an occupation for a year ; as 
to calculation of days making a quarter of a year, see p. 437, ante ; and 
compare titles Landlord and Tenant, Vol. VIII., pp. 446, note(c), 456 ; 
Powers, Vol. XXIII., p. 77, note («). 

(o) Fitshagh v. Bennington (1704), 2 Ld. Raym. 1094, 1095; Toder v. 
Sansam (1775), 1 Bro. Pari. Cas. 468 ; Grant v. Grant (1840), 4 Y. & C. (ex.) 
256; Eoed. Wranghamy.Hersey (1771), SWils. 274 (will made on 31 st 
January by person who was born on 1st February twenty-one years before, 
held valid). A gift to a person on attaining his twenty-fifth year means 
that he is to take the property on his twenty-fourth birthday ; see title 
Infants and Cdildren, Vol. XVIL, p. 44. 

(d) Commercial Steamship Go. v. Boulton (1875), L. R. 10 Q. B. 346 ; 
compare Yeoman v. R., [1904] 2 K. B. 429, C. A. (intention of the parties 
as indicated by the charterpai1;y was that regard should be had to hours) ; 
Comjoot V. Boy at Exchange Assurance Corporation, [1904] 1 K. B. 40, C. A ; 
and see title Shipping and Navigation, Vol. XXVI., p. 123 ; compare 
titles Contract, Vol. VII., pp. 412 et seq. ; Sale of Goods, Vol. XXV., 
pp. 152, 153. 

{e) Wade's Case (1601), 5 Co. Rep. 114 a; Knox v. Simmonds (1793), 
4 Bro. C. C. 433 ; Bernard v. Norton (1864), 10 L. T. 183. 

(/) Chick V. Smith (1840), 8 Dowl. 337; followed in Wright y. Mills 
(1859), 4 H. & N. 488, and Camphelly. Sirangeway 8(1^11), 3 C. P. D. 105, 106, 
where Combe v. Pitt (1763), 3 Burr. 1423, per Lord Mansfield, C.J., at 
p. 1434, was cited ; see also Boe d. Wrangham v. Hersey, supra. As to 
priority of writs executed, see title Execution, Vol. Xlv., p. 26. 

{g)Ex parte B'Obree, Ex part Le Mesurier (1803), 8 Ves. 81 ; followed 
in Wydown's Case (1807), 14 Ves. 80, and Ex parte Dufrene (1812), 1 
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registered in the Middlesex Registry (h ) : in all these cases the rights 
of the parties have to be determined by the ascertainment of the Fractions 
particular moments of the same day at which the several events ofDMsions 
happened (i). The same principle applies where two writs in the 
^ame matter are issued against the same defendant on the same 
day, for the issuing of an original writ is an act of the party and not 
a judicial act, and therefore the doctrine according to which it is 
assumed that a judicial act is dated from the earliest moment of the 
day on which it is done has no application (fc). 

If on one and the same day an award is made and signed and 
a rule nisi obtained calling upon the arbitrator to show cause why 
a case for the opinion of the court should not be stated, it becomes 
necessary to discuss the question which of the two events occurred 
first, for the court has no jurisdiction to grant the rule nisi if 
previously thereto the award has been signed (Z). 

If on the same day a debt becomes payable and the creditor dies, 
it is presumed that the death took place after the debt should have 
been paid, so that the Statute of Limitations (m) will not run until 
lettersjDf administration are taken out ; but evidence is admissible 
to prove at what hour the creditor died (?0. 

Sect. 7. — Special Rales affecting Executive and Judicial Acts, 

900. An exceptional rule prevails in regard to acts done on rriorityof 
behalf of the Crown and judicial acts. When the title of the Crown 
and of a subject accrue on the same day the title of the Crown pre- 
vails (a), A writ of extent issued in respect of a Crown debt takes 
precedence of execution issued on the same day at the instance of a 
subject although the latter is issued at an earlier hour ( p). Similarly 
with judicial acts, it is a general, perhaps not a universal, rule 
that the act is taken to date from the earliest moment of the day 


Ves. & B. 61, 64 ; FranUiu v. Brownlow {Lord) (1808), 14 Vos. 650, 564 ; 
Be NewtoUf Ex paHe Bignold (1836), 3 Mont. & A. 1) ; Sadler v. Leigh 

S , 4 Camp. 195 ; Pewtress v. Annan (1841), 9 Dowl. 828 ; Thomas v. 

ges (1819), 2 B. & Aid. 686 ; Oodson v, Sanctuanj (1832), 4 B. & Ad. 
266; see title Bankruptcy and Insolvency, Vol. II., pp. 23, 24. 

{h) Be North, Ex parte Kasluck, [1896] 2 Q. B. 264, C. A., per Rigby, L. J., 
at p. 273; compare titles Mortgage, Vol. XXL, p. 336, note (a); dale 
.OF Land, Vol. XXV., p. 442. , . , . 

li) As to the presumption as regards the order of the deaths of persons 
dying together, see title Evidence, Vol. XIII., p. 603. 

{k) Clarke v. Bradlaugh (1881), 8 Q. B. D. 63, 66, C. A. ; Pugh v, Bobinson 
(1786), 1 Term Rep. 116; Warne y. Lawrence {ISS6), 64 L. T. 371. As 
to the presumption applicable to judicial acts, see the taxt, infra, 

(1) Tabernacle Permanent Building Society v. Knight, [1892] A. C. 298 ; 
see title Arbitration, Vol. I., p. 466. 

(m) Limitation Act, 1623 (21 Jao. 1, 0. 16). ,^onn\ 

(w) Atkinson v. Bradford Third Equitable Beneiit Building Society (18^)» 
26 Q. B. D. 377, C. A. ; compare titles Limitation of Actions, Vol. XlX., 
p. 67 ; Executors and Administrators, Vol. XIV., p. 230, note (^)* 

(o) B, V. Giles (1820), 8 Price, 293, 334, referring to B. v. Crump (1668), 
cited in jB. v. Cotton (1761), Park. 112, 126. 
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on which ifc is done (q). The fact, therefore, that at some earEer boor 
on the same day something has been done or has happened which 
if it had been done or h^ happened on the previous day would have 
nullified the act is immaterial (r). 

901. A judgment must be dated as of the day on which it was ^ 
pronounced, but by special leave it may be ante-dated or .post-^ 
dated («). 

902. Any Act of Parliament passed since the 1st January, 1890, 
and any rule or order made thereunder, is construed as coming 
into operation immediately on the expiration of the day previous to 
that on which it is expressed to come into operation (t). 

Sect. 8. — ConMniction of Expressions Limiting Time. 

903. Where anything is limited to be done within a “ reasonable 
time ” or at a reasonable hour,'' the question what is a reasonable 
time or reasonable hour must necessarily depend on the circum- 
stances of the particular case, and is, therefore, a question of fact to 
be determined by a jury((^); when the question arises^with 
reference to ascertained or admitted facts it is one of law' (6). 

904. There appears to be no material difference between the 
terms “ immediately " and forthwith." A provision to the effect 
that a thing must be done “ forthwith " or “ imnieduitely " means that 


iq) Clarke v. Bradlaugh (1881), 8 Q. B, D. 63, 06, C. A. (where Lord 
Coleridge, C.J,, at p. 60, refused to recognise the rule aa universal, 
referring to Pie v. 6 ’oi 0 ( 16 I 6 ), Hob. 128). 

(r) Porckester (Lord) v. Petrie (1783), 3 Dong. (K. B.) 261 ; Edwards v. Jt. 
(1854), 9 Exch. 628. 

(s) R, S. C., Ord, 41, r. 3; see title Judgments and Orders, 
Vol. XVIIl., pp 204, 206, 207. At common law a judj^ment related back 
to the first day of the term, and it was said that the priority of one of two 
judgments signed on the same day could not be averred (Porckester (Lord) 
V. Petrie (1783), 3 Doug. (K. 15.)261 ; Pugh v. Pohinson (1786), 1 Term Rep, 
116. 

(t) Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 36 (2). At common 
law the ruie was that, in the absence of provision to the contrary, every Act 
was deemed to have been in force from the first day of the session in which 
it was passed. By the Acts of ParJiaraent (Commencement) Act, 1793 
(33 Geo. 3, c. 13), it was enacted that, in the absence of provision to the 
contrary, every Act should be considered as commencing from the date 
indorsed on it as the date of its receiving the Royal Assent. It was held with 
regard to this Act that a statute took effect from the earliest moment of the 
day on which the Royal Assent was obtained, and that therefore it was 
immaterial that some fact with reference to which the statute was to be 
applied had taken place at an hour earlier than that on which the As^t 
was given (Tomlinson v. Bullock (1879), 4 Q. B. D. 230); see also titles 
Parliament, Vol. XXL, pp. 616, 722, 776 ; Statutes, pp. 156, 166, a/r^. 

(a) Burton v. Griffiths (1843), 11 M. & W. 817 (reasonable time a question 
of fact) ; Pitt V. Shew (1821), 4 B. & Aid. 208 (reasonable time allowed ta 
landlord to appraise and sell distrained goods). As to what constitutes a 
reasonable time in reference to particular transactions, see titles Bills op 
Exchange, Promissory Notes and Negotiable Instruments, Vol. II,, 
pp. 628, 546 ; CONTRACT, Vol. VII., p. 622; Distress, Vol. XL, p. 183 ; 
Sale op Goods, Vol. XXV., pp. 179, 280; Sale op Land, Vol. XXV., 
332, 333 ; Shipping and Navigation, Vol. XXVI., pp. 276 et ssq. 

(h) Tindal v. Browne (1786), I Term Rep. 167. 
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it must be done as soon as possible in the circumstances, the sbot. g. 
nature ot the act to be done being taken into account (c). Gonstni&- 

“ Directly ” means speedily , or at least “ as soon as practicable ” (d). 

The word “peremptory ” is often used in regard to judicial pro- 
ceedin^s, as, for instance, a peremptory plea as distinguished from 
a plea in abatement, a peremptory order, a peremptory mandamus. 

“ 

“ Teremp- 

(<j) Re SauUiamy Ex parte Lamb (1881), 19 Cli. D. 169, 173, C. A., citing 
Rifde V. Watte (1843), 12 M, &; W. 264 (whore the effecting of an insuranoo 
was the act to be done) ; Lowe v. Fox (1885), 15 Q. B. D. 667, C. A. ; Be 
Barhyshire, Ex parte mil (1883)^ 63 L. J. (cil) 247; Ex parte Lyon 
(1882), 45 L. T. 768; see also the cases cited in title Bankruptcy and 
Insolvency, Vol. IL, p. 306, note (h) ; B, v. Price, Ex parte Heard (1864), 8 
Moo. P. C. C. 203. As to cases where immediate payment of money has been 
held to mean payment within a reasonable time after demand, see Toms v. 

Wilson (1862), 4 B. & S. 442 ; Moore v. Shelley (1883), 8 App. Cas. 286, 

P. C. ; BeBurghardt, Ex parte Trevor (1876), 1 Ch. D. 297 ; Brighty v. Notion 
(1862), 3 B. &;S. 306. In Pyhus v. Milford {IWIZ), 2 Lev. 75, 77, it was 
said that, although the word “ immediately ” in strictness excludes all 
mesne time, yet to make good the deeds and intents of parties it should 
be confclfcrued to mean such convenient time as is requisite for doing the 
thing ; see Burgess v. Boeiefeur (1844), 7 Man. & G. 481, 493. In B. v. 

Worcester Justices (1839), 7 Jjowl. 789, a provision to enter recognisances 
forthwith after notice of appeal was in question ; “ forthwith ” was said 
to be less strict than immediately ” ; seeB. v. Berkshire Justices (1878), 

4 Q. B. D. 469; B, v. Aston (1860), 19 L. J. (M. c.) 236; Ex parte Lowe 
(1846), 3 Dow. &c L. 737. In Thompson v. Oihson (1841), 8 M. & W. 281, 
and Grace v. Clinch (1843), 4 Q. B. 600, the same ey^ression was used ; 
compare BobeHs v. Brett (1865), 11 H. L. Cas. 337. The certificate for a 
special jury, required by the Juries Act, 1825 (6 Geo. 4, c. 50), s. 34, to 
be given immediately after the verdict, must be applied for and given at 
the time, unless special circumstances prevented the certificate being 
made or applied for, or unless the judge expressly reserved his decision on 
the point, in which cases it should bo applied for at the first reasonable 
opportunity {Barker v. Lewis and Peat, [1913] 3 K. B. 34, C. A., following 
Forsdike v. Stone {lSQS),li. R. 3 C. P. 607). In Costar v, Hetherington 
(1859), 1 E. &E. 802, th^ direction that justices on dismissing a com- 
plaint should forthwith give a certificate was held to mean forthwith on 
demand, and not forthwith on the dismissal. As to ca.ses of contract, see 
Boe d. Pittman v. Sutton (1841), 9 C. & P. 700 (covenant to put promises in 
repair forthwith) ; Simpson v. Henderson (1829), Mood. & M. 300 (contract 
to take cargo on board a vessel forthwith) ; Roberts v. Brett, supra ; 

Staunton v. Wood (1861), 16 Q. B, 638 (contract for delivery of goods 

forthwith ” and for payment in fourteen days: held that delivery sho^d 
be made within fourteen days. “ As soon as possible ” in a manufacturing 
contract means within a reasonable time, regard being had to the manu- 
facturer’s ability to produce the goods and the orders he already has in hand 
{Attwood V. Emery (1856), 1 C. B. (n. a.) 110); see also title Contract, 

Vol. VII., p. 412. As to the time for delivery of goods, s^e title Sale of 
Goods, Vol. XXV., pp. 208 et seq. ; as to the meaning of the word “on ” 
in the Matrimonial Causes Act, 1867 (20 & 21 Viet. c. 86), s. 32, empower- 
ing the court to make an order for permanent maintenance “ on ” the 
decree, see Robertson v. J^bertson (1883), 8 P. D. 94, C. A., per Jessel, 

M.R., at p. 96, holding that “on,” if not confined to the time of malang 
the decree, must mean shortly after ; as to the meaning of “ instantly, 
aeeB. v, Brownlow (1839), 11 Ad. & El. 119, 127, where, however, the 
decision appears to turn on the facts of the particular case ; as to the 
meaning of “with all possible despatch,” see title Shipping and 
Navigation, Vol. XXVI., pp. 92 et seq. 

(d) Btmean v. Topham (1849), 8 C. B. 225. It cannot mean within a 
reasonable time (ibid.); compare title Contract, Vol. VII., p. 412. 
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A peremptory order is an order whereby a person is required to do 
something within a fixed time or suffer the consequences (e), 

905. The requirement that a notice shall be given within so 
many days of a certain day does not mean that it must be given at 
least so many days before that day (f ) ; nor is a notice required to 
be given on a certain day invalid because it is given before that 
dfty 0 /)- ’ ‘ 


(e) Falok v. Axthelm ( 1889), 24 Q. B. D. 174, C. A. (the fact that an order 
is peremptory does not prevent alteration of it on special circumstances 
shown); Beazleyy. Bailey (ISiQ), 16 M. & W. 58. 

if) EllioU V. Popular Playhousee, Ltd. {190d), Times, let April (where it 
was held that a notice required to be given “within seven days prior to ’* 
a certain day is not required to bo given at least seven days before that 


TIME POLICY. 

See Insurance. 


TIPPLING ACT. 

Sec Intoxicating Liquors. 


TIPSTAFF. 


See Contempt of Court, Attachment, and Committal. 
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TITHE AND TITHE RENTCHARGE, 

See Ecclesiastioaii Law. 


TITLE DEEDS. 

See Deeds and Other Instruments ; Landlord and Tenant ; 
Mortgage ; Real Property and Chattels Real ; Sale op 
Land; Solicitors. 


TITLE, DOCUMENTS OF. 

See Bills op Sale ; Sale of Goods ; Shipping and Navigation. 


TOBACCO. 

See Revenue. 


TOBAGO. 


See Dependencies and Colonies. 
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TOLLS. 

See Constitutional Law; Fbbbies; Hiohways, Stebbis, and 
Bridges; Shipping and Navigation. 


TOLZEY COURT OF BRISTOL 

See Courts. 


TONNAGE. 

See Shipping and Navigation; Weights and Measures. 


TOOLS. 


I 


See Distress. 
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TORT. 


Pabt I. NATUEE AND CLASSIFICAXION OP TORTS - - - 

Sect. 1. Natuee of Torts 

Sect. 2. Distinction between Actions of Tort and Actions 

OF Contract 

Sect. 3. Distinction between Tort and Crime - - . 

Sect. 4. Eeuevancy of Intention of Alleged Tortfeasor - 
Sub-sect. 1. In General ------- 

Sub-sect. 2. Intention as Affecting the Cause of Action 
Sub-sect. 3. Intention as Affectintg Action - - - 

Sub-sect. 4. Intention as Affecting Acts Done in the Exercise 
of Rights or the Performance of Duties 
Sub- sect. 5. Intention as Affecting Justification or Excuse - 
Sect. 6. Injury and Damage in Relation to the Wrongful 
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PAGB 

Pjlkt in. REMEDIES EOE TORT 490 

Sect. 1. Abatement 490 

Sect. 2. Action for Damages or Injunction - - - - 490 
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Sect. 4. Felonious Torts 491 

Part IV. DEFENCES TO ACTIONS OF TORT .... 492 
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For Abroad, Torts Committed 

- Bee title 

Conflict of Laws. 

Abuse of Process 

“ 

“ >> 

Malicious Prosecution and 
Procedure. 

Actions, Forms of 

. 


Action. 

Adulter atim 

. 

" >1 

Food and Drugs. 

Adultery 

- 

” M 

Husband and Wife. 

Arrest, Unlawfid - 

“ 

” It 

Malicious Prosecution and 
Procedure; Trespass. 

Assault and Battery 

- 

“ >t 

Criminal J^aw and Procedure ; 
Trespass. 

Blackmail - 

- 

“ tt 

Criminal Law and Procedure. 

Breach of the Peace 

- 

“ »» 

Criminal Law and Procedure. ; 
Magistrates. 

Champerty - 

- 

*" tt 

Action. 

Collision 

“ 

*“ tt 

Negligence ; Shipping and 
Navigation. 

Conversion - 

- 

" tt 

Trover and Detinue. 

Criminal Law 

. 

" tt 

Criminal Law and Procedure. 

Damages 

. 

“ tt 

Damages. 

Defamation - 

- 

„ 

Libel and Slander. 

Detinue 

- 


Trover and Detinue. 

Distress, Illegal - 

. 

“ tt 

Distress. 

Disturbance - 

- 


Easements and Profits X ' 
Prendre; Ferries; Fisheries. 

Duress - - - 

( 


tt 

Contract; Criminal Law and 
Procedure ; Equity ; Fraudu- 
lent AND Voidable Convey- 
ances. 

Ejectment - 


" tt 

County Courts ; Landlord and 
Tenant ; Mortgage ; Eeal 
Property and Chattels Eeal. 

Extortion 

. 

~ tt 

Criminal Law and Procedure. 

False Imprisonment 

- 

" II 

Trespass. 

Fire . . - 

. 

- ,, 

Negligence. 

Fraud - . - 

- 

" II 

Misrepresentation and Fraud. 

Infringement 


" f» 

Copyright and Literary Pro- 
perty; Injunction; Patents 
AND Inventions ; Trade Marks, 
Trade Names, and Designs. 



Part I. Nature and Classifioation of Torts. 


For Lihtl - - . . . Sec titU 

Malicious Damage - - 

Malicious Prosecution - - ,, 

Misrepresentation - 
Mistake - - - » 

Negligence - - - - 

Nuisance - - . . 

Passing-off - - - _ 

Picketing - - - - 

Pound Breach - - - 

Replevin - - - - 

i?C«CMC - . - . . 

Restraint of Trade - - ,, 

Seduction - - - - ,, 

Slander - - - - „ 

Slander of Title - - „ 

Threats 


Tortious Feoffment 

Trade Disputes 

Tresjms 

Trover 

Waste - - - 


Libel and Slander. 
AaRicuLTUBE ; Criminal Law 
AND Procedure ; Damages. 
Malicious Prosecution and 
Procedure. 

Misrepresentation and Fraud. 
Mistake. 

Negligence. 

Nuisance. 

Trade Marks, Trade Names, 
AND Designs. 

Trade and Trade Unions. 
Animals. 

Distress. 

Distress. 

Contract ; Trade and Trade 
Unions. 

Master and Servan'T. 

Libel and Slander. 

Trade and Trade Unions. 
Criminal Law and Procedure ; 
Patents and Inventions ; 
Trade and Trade Unions ; 
Trade Marks, Trade Names, 
AND Designs. 

Real Property and Chattels 
Beal. 

Trade and Trade Unions. 
Trespass. 

Trover and Detinue. 

Equity; Landlord and Tenant; 
Beal Property and Chattels 
Beal; Settlements. 


Part I. — Nature and Classification of Torts. 

Sect. 1. — Nature of Torts. 

906 . Tort is a term Vhich is used to describe a wrong (a) or a 
breach of duty {b) committed by some person (c) which is legally 

— Tort, a wrong 

(a) A breaoh of contract is also a legal wrong {Allen v. Flood, [1898] or breach of 
A. C. I , per Lord Watson, at p. 96). As to tho distinction between actions duty, 
of tort and actions of contract, see note {d), p. 464, post; and p. 466,poaf. 

(h) An act of negligence constituting such a breach of duty may consist 
* of misfeasance or nonieasance {McGlelUind v. Manchester Corporation^ [1912] 

1 K. B. 118 ; Butler {or Black) y. Fife Coal Co., Ltd., [1912] A. C. 149; and 
see titles Carriers, Vol. IV., p. 46 ; Negligence, Vol. XXL, pp. 375 et seg., 

421); but mere non-performance of a duty imposed, or omission to 
exercise a power bestowed, by statute is not such a breach of a duty 
owed to the individual injured as to give him a cause of action, unless 
Parliament has used language indicating an intention to impose such a 
liability {Piciou Municipali^ v. Oeldert, [1893] A. C. 624. P. C. ; Saunders v. 

Holhom District Board of yforks, [1896] 1 Q. B. 64 ; Maguire v. Liverpool 
Corporation, [1906] 1 K, B, 767, C. A. ; and see pp. 481, 482, post). 

(c) “ Person ** us here used includes every person recognised by the law 
as capable of owing a duty to some other person and therefore capable of 
committing a breach of such duty. It includes, therefore, not only single 
individuals and bodies corporate, but also all persons associated together 
for any purpose which may involve a duty to other persons. Tnus, it 
may include public bodies and officials, companies, trade unions, and 
persons acting by means of or on behalf of other persons, provided that 
they are so associated that tho duty owed or the act committed by 


Sect. 1. 
Nature 
of Torts. 
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Tort, 


Sect. 1. wrongful (^) as regards some other person (e). An act which 
Nature constitutes such a breach of duty is called a tortious act(/), and 
of Torts, tiie person committing such an act is called a tortfeasor. 

Common laNY The common law recognises that, in addition to the duty of 
duty of fellow, every citizen to obey the law, a duty is owed by every citizen 
the oTher^ fellow-citizens with whom he is brought into 

relationship (f/) so to exercise his own rights and perform his own 


the one person or set of i>er8on8 involves the responsibility of tlie other 
person or sot of persons; see pp. 484 et sea., post. The term also 
includes not only any British subject, but also, when the act is com- 
mitted in England, or is not justifiable where it is committed, and is 
actionable in England, every person whatever his nationality (see title 
Conflict of Laws, VoL VI., p. 248; p. 479, post), but it does not 
include a foreign sovereign State (see title Conflict of Laws, Vol. VL, 
p. 249). As to the eft'ecfc of the death of a person who has committed a 
tortious act, see p. 502, post. Husband and wife are one person, and 
neither can sue the other for a tortious act committed during coverture 
(see title Husband and Wife, Vol. XVL, p. 460), excepting so far as is 
necessary for protection of the wife’s property (Married Women’s Property 
Act, 1882 (46 & 46 Viet. c. 76), s.l2; Lamer v. Lamer, [1905] 2 K. B. 639). 

{d) Every act which infringes a public right or private right of some 
other person affords a cause of action ; see title Action, Vol. I., pp. 7, 9. 
Where the basis of such action is in substance the wrong done, the action 
has been regarded as founded on tort {ibid., pp. 48 et seq.). Where the 
cause of action is based on a duty not embraced by the common law 
liability arising out of the relationship between the parties the action 
may be regarded as founded on contract (ibid,, p. 50 ; and see note («), 
p. 466, note (a), p. 472, post). 

{e) Bogers v. Bajendro DuU (1860), 13 Moo. P. C. C. 209 ; Mogul Steam- 
ship Co. V. 3IcOregor, Oow & Co. (1889), 23 Q. B. D. 698, 613, C. A. Where 
the person suffering damage is a foreigner the act may be legally wrongfid 
as regards him if it infringes a right allowed to him by the law of the place 
where it is committed, although no such right would be recognised by the 
law in England {Buron v. Denman (1848), 2 Exch. 167). Where several 
persons are injured by a tort it is not necessary that all should bo joined 
as plaintiffs; sec title Pkactice and Peocedurb, Vol. XXIII. , p. 100; 
but where several persons are injured by the same act or series of acts 
and there is a common question of fact and law, they may be joined as 
plaintiffs; see titles Pleading, Vol. XXII., p. 443 ; Practice and Pro- 
cedure, Vol. XXIIL, p. 104 ; Trade and Trade Unions, p. 607, post. 
Where the duty owed is a duty to the public, the Attorney-General is 
a neoesearv party, except where there is a social interference with a 
private rignt of some person or special damage is suffered by some person 
over and above that suffered by the general public (see title Practice and 
Procedure, Vol. XXIIL, pp. 100, 101; Jones v. Lkrnrwd Urban OmsneU, 
[19111 1 Ch. 393). A partnership firm is not a “ person ” for all purposes^ 
but where the partners suffer joint damage from a tort, they may, subject 
to exceptions, join in an action; see title Partnership, Vol. XXIL,p. 38. 

A corporation may sue for a tort not of a purely personal nature ; see titles 
Companies, Vol. V.,p. 311; Corporations, Vol. VIII., p. 390. Abankrapt 
can though undischarged recover for a personal wrong {Be Wilson, Mx 
parte Vine (1878)), 8 Cn. D. 364, C. A.; see p. 503, post). 

if) If special damage is necessary to make up a cause of action, a tort in 
the eye of the law is not disclosed until special damage is shown (White v. 
MeUm^ [1896] A. C. 164, per Lord Herbchell, L.C., at p. 163). An act 
committed abroad may be treated as tortious here if it woidd be actionable 
if committed in England and is not justifiable by the lex loci ; see titles 
Conflict of Laws, Vol. VI., p. 248; Trespass, pp. 864, 872, post. 

(a) Such a duty may be imposed by the common law on every person 
included in some particular class ; thus, there is a duty on a common 
oairier as such to deliver safely any goods entrusted to him, and a failure to 
peijorm such duty is a tort (see title Carriers, Vol. IV., p. 8), and a duty 
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duties that he shall not without legal excuse injure the legal rights i. 

of others and it gives a right of action (i) to every citizen Nature 
whose legal rights are, without legal excuse (it), violated by one with of Torts, 
whom he is brought into relationship against that person, whether 
loss results from such violation or not (/'). 

The relationship out of which the duty arises may result from How the duty 
any or all of the following (?») : — (1) the application of the law of may arise, 
the State to either or both of the parties (n ) ; (2) the surrounding 
circumstances affecting the parties (o); (8) the voluntary acts of 
either or both of the parties (p). 

The voluntary acta resulting in the relationship out of which the* Contractual 
duty arises may also result in a contract between the parties to relationship, 

on an innkeeper to ensure the safety of the goods of his guests (see title 
Inns and Innkeepers, Vol, XVII., pp. 314 et seg.), subject to certain 
exceptions (see ibid,, p. 316). 

{h) See pp. 472 et seq., 'post 

(i) As to the old forms of action arising out of delicts, see title Action, 

Vol. I., pp. 38 et seq. ; and as to the abolition of the old forms and the 
substituted modern form, see ibid., pp. 46 et seq. 

(k) ^e pp. 492 et seq., post 

(l) See p. 470, post 

(m) For examples, see titles Agency, Vol. I., pp. 150, 213, 214; 

Animals, Vol. I., pp. 372 et seq.; Auction and Auctioneers, Vol. I., 
pp. 504, 519, 520; Bailment, Vol. I., pp. 663, 560, 564; Carriers, 

Vol. IV., pp. 44 et seq. ; Copyright and Literary Property, Vol. VIII., 
pp. 163 et seq., 182 et seq.. 196, 203; Distress, Vol. XL, pp. 195, 197 ; 

Easements and Profits k Prendre, Vol. XL, p. 330; Ecclesiastical 
Law, Vol. XL, p. 767; Execution, Vol. XIV., pp. 28, 29; Ferrie.s, 

Vol. XIV., pp. 559, 561 ; Fisheries, Vol. XIV., p. .584 ; Game, Vol. XV., 
pp. 225, 226; Highways, Streets, and Bridges, Vol. XVL, p. 133; 

Husband and Wife, Vol. XVL, p. 316; Infants and Children, 

Vol. XVIL, pp. 157, 168 ; Inns and Innkeepers, Vol. XVIL, pp. 314, 

322; Landlord and Tenant, Vol. XVIII., pp. 496 et seq.; Master 
and Servant, Vol. XX., pp. 118 et seq., 126 et seq., 128 et seq., 244 et seq., 

267 et seq., 276 et seq., 279 et seq. ; Medicine and Pharmacy, Vol. XX., 
pp. 330 et seq.; Mines, Minerals, and Quarries, Vol. XX., pp. 637 
et seq., 587 et seq. ; Negligence, Vol. XXL, pp. 360, 426 et seq. ; WMk 
V. Steadman, [1913] 3 K. B. 340 (duty of person hiring out animal which 
he knows or ought to have known to bo dangerous is owed to all persons 
for whose use it is supplied as well as to the hirer) ; compare Bates v. 

Batey & Co., Lid., [1913] 3 K.B.361; see also titles Nuisance, Vol. XXL, 
pp. 607, 528 ; Patents and Inventions, Vol. XXIL, pp. 210 et seq. ; 

Beal Property and Chattels Real, Vol. XXIV., pp. 167, 175; Royal 
Forces, Vol. XXV., pp. 91, 92, 102; Sewers and Drains, Vol. XXV., 
pp. 732, 741 ; Sheriffs and Bailiffs, Vol. XXV., p. 812 ; Shipping and 
Navigation, Vol. XXVL, pp. 359 et seq.; Solicitors, Vol. XXVI.; 

Trade Marks, Trade Names, and Designs, pp. 719, 741, 744 et seq., 
post; Trespass, pp. 844 et seq., post; Trover and Diitinue, pp. 888 
et seq., post; Work and Labour. 

(n) See titles Libel and Slander, Vol. XVTIL, p. 605; Markets and 
Fairs, Vol, XX., p. 43; Prize Law and Jurisdiction, Vol. XXIIL, 
pp. 283, 284; Railways and Canals, Vol. XXIIL, pp. 727, 781 et seq. 

As to the duties imposed by statute, see titles Electric Lighting and 
Power, Vol. XIL, pp. 666, 682; Explosives, Vol. XIV., p. 396; Food 
AND Drugs. Vol. XV., pp. 1 ef seq.; Gas, Vol. XV., pp. 332 et seq.; 

Nuisance, Vol. XXL, pp. 622 et seq.; Statutes, p. 192, ante. 

(o) As to the duties imposed by the common law M particular circum- 
stances, see the titles referred to in notes {m), (n), s^ta, note (p), infra. 

ip) See titles Agency, Vol. I., pp. 185, 191, 192 ; Malicious Prosecution 
and Procedure, Vol. XIX., p. 676 ; Misrepresentation and Fraud, 

Vol. XX., p. 724; Sale of Goods, Vol. XXV., p. 273; Trespass, pp. 878 
et seq., post. 

H.L.— XXVII. 
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Tort. 


Sbot. 1. 
lYature of 
Torts. 


Action of tort. 




Tort and 
crime. 


Prosecution 
of crime and 
private 
remedy. 


How far 
intention of 
tortfeasor is 
relevant, 


perform such duty, and therefore the same act may be both a breach 
of contract and a tort (q). 

Sect. 2. — Distinction between Actions of Tort and Actions of 
Contract, 

907. An action of tort is an action based on facts which con- 
stitute a tort, that is, which constitute and are regarded as a breach 
of duty on the part of the tortfeasor, whether the relationship out 
of which the duty arises results from a contract or not (r ) ; if, how- 
ever, the relationship does not give rise to the duty which is broken, 
but it is necessary to refer to the contract in order to establish 
such duty, then the action is said to be founded on contract (s). 

Sect. 3. — Distinction between Tort and Crime, 

908. A tort, being a wrong to an individual which gives rise to 
a cause of action may be distinguished from a crime {tf but the 
duty which is not fullilled by a tortfeasor may be a duty imposed 
for the benefit of the public, and a breach of such duty may be an 
offence against the public, rendering the person committing it liable 
to legal punishment, at the same time that it is an offence^against 
an individual giving him a right of civil action, and therefore the 
same act may be both a crime and a tort (n). 

It is the duty of every citizen to endeavour to bring criminals to 
justice, and no court of justice can properly connive at any failure 
to perform such duty. Therefore, when a civil action is commenced, 
the court before which the action is being heard may take judicial 
notice of the failure, if any, in the performance of such duty, which 
may be involved in proceeding with such action before the criminal 
has been punished, and may refuse to allow such action to proceed 
until criminal proceedings have been taken (a). 

Sect. 4. — llelevancy of Intention of Alleged Tortfeasor, 
Sub-Sect. 1. — In General 

909. Having regard to the definition of a tort already given (h ) , 
the elements in the tortious act or the proceedings arising out of it 
to which the intention of the alleged tortfeasor may be relevant 
include (1) the resulting right of action, (2) the proceedings 
in an action in respect of such right, (8) the alleged tortious act 
regarded as an exercise of the alleged tortfeasor’s own rights or 

iq) Defries v. Milne, [1913] 1 Cb. 98, C. A,; see title Negligence, 
Vol. XXL, p. 362, note (n). 

(r) Defries v? Milne, supra; see note (a), p. 472, post. 

{s) See titles Action, Vol. I., pp. 48 et seq. ; Carriers, Vol. IV., p. 96. 
If the claim of the plaintiff is for a breach of some particular stipulation of 
a contract, as distinguished from a breach of duty arising out of a relation- 
ship established by contract, the action is founded on contract. 

{t) An act is a crime when it is a breach of duty on the part of the 
person doing it which is regarded by the law of the State as an offence 
against the public, and renders the person guilty of it liable to legal 
punishment ; see title Criminal Law and Procedure, Vol. IX., p. 232. 
As to the necessity of mens rea to constitute a crime, see ibid., pp. 233, 284. 

(tO »^ee title Trespass, p. 872, post. 

(a) Be Shepherd, Ex parte Ball (1879), 10 Ch. D. 667, 674, C. A. ; see 
title Action, Vol. I., pp. 27 et seq. ; and p. 492, post, 

^ (h) See pp. 403, 464, ante. 
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the performance of his own duties, and (4) the legal justihcation or 
excuse, if any, available to the alleged tortfeasor. 

Sub-Sect, 2. — Intention as Affectiwj the Cause of Action. 


Sect. 4. 

Relevancy 
of Intention 
of Alleged 


910. The fact that an act which causes loss to another Tortfeasor. 


was done with a malicious intention (c) may form an essential 
element of the cause of action arising from such aot(d), which is an element 
equivalent (e) to saying that wliere this is the case there is no injury of cause of 
to the legal rights of the person who suffers damage unless such 
malicious intention exists. 


Even where malice does not form an essential element of the Aggravation, 
cause of action, the intention with which an act is done may be 
relevant to the question whether a cause of action exists where the 
intention indicates that an act, which, if accidental, would bo too 
trivial to justify legal proceedings (/), is not so because the intention 
with which it is done gives it a more serious character or gives rise 
to reasonable fear of such repetition of it as will entitle the person 
injured to protection from the court (^/). 


(c) “ ]\4alico ” ir common acceptation moans ill-will against a person, but 
in a legal sense it is often used to mean some motive other than that which 
might be inferred from the doing of a similar act in a right way, and in this 
sense it may bo inferred to exist from the doing of a wrongful act intention- 
ally and without just cause or excuse, oven though no malice in the common 
acceptation of the term can bo shown to exist v. Prosser (1825), 

4 B. & C. 247 ; Ahrath v. North Pastern Rail. Co. (1886), 11 App. Cas. 247) ; 
SCO titles Thade and Trade Unions, pp. 660, 674, jiost; Trover 
AND Detinue, p. 892, yost; Trespass, p. 871, yost; compare title Trade 
Marks, Trade Names, and Designs, pp. 746, 747, yost. 

{(1) Tortious acts of which malice is an essential clement are (i.) mali- 
cious prosecution, in which case the malice is not to bo inferred from the act 
done, though it is done without just cause or excuse, but a malus animus 
must be established as existing in fact, indicating that the person instituting 
proceedings, whether criminal or civil, was actuated by spite or ill-will, 
or by indirect or improper motives (see title Malicious Prosecution and 
Procedure, Vol. XIX., pp. 679, 680, 684, 685, 690, 691) ; (ii.) slander of 
title, in which case actual malice must be established (see titles Libel 
AND Slander, Vol, XVIII., p. 736; Trade and/Prade Unions, pp. 672, 
674, nost), but may be inferred from the statement and the circumstances 
in wliioh it was made (see title Trade and I’kade Unions, p. 674, 
yost) ; (iii.) defamation, in which case legal malice is a necessary element 
of the cause of action, but may be inferred from the act done, i.c., from 
the publication of defamatory matter without lawful justification or excuse 
{Whitfield v. South Eastern Bail. Go. (1858), E. B. & E. 115), and the 
necessity of extrinsically establishing that malice exists in fact only 
arises when a case showing some legal justification or excuse has to be 
rebutted {Nevill v. FineA'^ and General Insurance Co.^ [1895] 2 Q. B. 156, 
C. A.; see title Libel and Slander, Vol. XVIII., pp.^608, 609, 711 
etseq.); (iv.'> wilful and malicious damage to pro portv (see titD Trespass, 
p. 846, 2 ^ 08 t ; and, as to intent to convert, see also title Trover and 
Detinue, pp. 892, 896, yost). As to maintenance where a purpose to 
stir up strife is essential, see British Gash and Parcel Conveyors, Ltd. v. 
Lam^son Store Service Go., Ltd., [1903] 1 K.B, 1006, 0. A. ; Scott v. National 
Society for the Prevention of Graelty to Children (1909), 25 T. L. R. 789; 
Holden v. Thompson, [1907] 2 K. B. 489. 

(e) This equivalence results from the fact already stated that there is 
no injury to a legal right without a remedy. 
if) See title Trespass, p. 859, notes (v), (a), yost. 

(g) See titles Injunction, Vol. XVII,, pp. 206, 208, 209, 213, 239 ; 
Nuisance, Vol. XXL, p. 660; Trade Marks, Trade Names, and 
Designs, p. 773, yost; Trespass, p. 869, post; Wilcox v. Steel, [1904] 1 
Ch. 212, 224, 0. A. 
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Tobt. 


Sect. 

Relevancy 
of Intention 
of Alleged 
Tortfeasor. 

Intention 
as bearing on 
conduct of 
the tortfeasor. 


Act done in a 

particular 

capacity. 


Sub-Sect. S.— Intention m Affecting the Actmu 

911. Even where malice does not form an essential element in 

the cause of action and the effect of the intention with which an act 
was done falls short of altering the legal effects of the act, it may 
be open to the court to take into its consideration the intention 
with which an act which is in issue was done, so far as such inten- 
tion bears on the conduct of the parties (/t), and affords a ground 
judicially cognisable for the exercise or refusal to exercise any 
discretion vested in the court (i). * 

Sub-Sect. 4. — Intention aa affecting AcU Bone in the Exercise of Eights or the 
Berfoi'mance of Duties* 

912. In general there is no effective distinction to bo drawn 
between intention as affecting acts done in the exercise of rights or 
the performance of duties, and intention as affecting justification or 
excuse ( j), since if an act was done in the exercise of the defendant’s 
own rights, and still more if it ^Yas done in the performance of hi.s 
own duties, the fact that it was so done in general either affords a 
legal justification or excuse, or affords no defence to the action, and 
the question to be determined is the same, but there are cases ini 
which the alleged tortfeasor is capable of acting in more than one 
capacity (/i), and a legal justification or excuse is available to him if 
he acts in one of those capacities and not if he acts in the other { 1 ), 


(A) As to the effect of fraudulent motives in passing-off cases, sco title 
Trade Marks, Trade Names, and Designs, pp. 740, 747, post. As to 
the bearing of the question wdiether the defendant’s actions were “ con- 
scientious^’ on the exercise of equitable jurisdiction generally, see title 
Equity, Vol. XIII., pp. 6, 7, 72. The intontioa of the plaintiff may also 
be relevant, as, for instance, whore the plamtiff, being compelled by a> 
tortious act, lias paid money involuntarily {Kanhaga Lai v. National Bank of 
India (1913), 29 T. L. R. 314, P. C.) ; see also title Trespass, p. 854, post. 

{i) Sec titles Injunction, Vol. XVII., pp. 209, 218 et seq., 234; Specific 
Performance, p. 40, ante; Behrens v. Richards, [1905] 2 Ch. 614, 621, 
622, where the question whether plaintiff’s conduct was capricious waa 
considered, as well as the question whether a trivial act would justify an 
injunction ; Vroctorx, Bayley [IHSd), 42 Ch. J). 390, (h A. ; Mayfair Property 
(Jo. V. Johnston, [1894] I Cii. 508, 516; Dixon v. Dixon (1903), 73 L. J. 
(cii.) 103; Brigg v. Thornton, [1904] 1 Ch. 386, C. A.; Hunt v. Hunt 
(1884), 54 L. J. (CH.) 289 ; Thornhill v. FeWjs, [1913] 1 Cli. 438; Smith 
V. Streatfeild (1913), 109 L. T. 173 (intention of tortfeasor may be- 
considered in deciding amount of damages) ; Lever Brothers, JAd. v. 
Masbro' Equitable Pioneers Society, Ltd. (1912), 106 L. T. 472, C. A, (trap 
orders accepted by servants contrary to directions of company i 
injunction not granted). As to whether, and the extent to which the 
intention of atparty to an action may bo relevant in deciding for good 
cause to deprive the successful party of costs, see Jones v. Curling (1884)^ 
13 Q. B. D. 262, C. A. ; American Tobacco ('o. v. Guest, [1892] 1 Ch. 
630; Behrens v. Richards, supra; and title Practice and Procedure,. 
Vol. XXIII., pp. 178, 179. As to the remedy when a person habitually 
and persistently institutes vexatious legal proceedings, see title Action,. 
Vol. L, p. 30; Be Boater (1913), 29 T. L. R. 767. 

(j) Hce pp. 469, 470, post, 

(k) Denaby and Cadehy Main Collieries, Ltd. v, Yorkshire Miners' Asso- 
ciaiionf [1906] A. C. 384 (acts done by officials of union ; union held not 
liable) ; Oram v. EuH, [1913] 1 Ch. 259. 

{1) For examples of cases where the defendant in a nuisance action was* 
held entitled to do the act complained of in the exercise of his own rights,, 
^see New Imperial and Windsor Hotel Co, v. Johnson, [1912] 1 L R. 327 ; 
and title Nuisance, Vol. XXL, p. 563. 
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In such cases it may be material to prove the intention to act in 
a particular capacity, and if it is shown that the tortfeasor acted 
maliciously and not in the exercise of his own rights or the per- 
formance of his own duties, the basis of any alleged justification or 
excuse may ceaso to be available to him (m). 

Sub-Sect. <5. — fntention as A feviiiifj Justijication or Krcuse. 

913. Where a person has in the exercise of his own rights or 
the performance of his own duties committed some act which is 
alleged to be tortious, and seeks to establish a legal justification or 
excuse on the ground that the act was done in the exercise of some 
power or in pursuance of some duty, the intention with which the 
act was done may be relevant as showing that it was or was not done 
in the exercise of such power or in j)ursuance of such duty, as the 
case may be, and therefore was or was not justified or excused (n). 

914. A person who owes a duty arising out of his relation to 
another person to do or not to do a particular act may at the same 
time owe a duty equally binding on him to himself (o) or to such 
other Pierson (p) or to a third person (a) or to the State (^)), which 
conflicts with that duty, and in a legal sense requires him to do or 
refrain from doing the same act (c). 

In such circumstances the person who owes such conflicting 
duties does not commit a legal wrong, even though the result of 
what ho does is to cause damage to another person, if he can estab- 
lish a legal justification nr excuse by proving that ho honestly did 
that which he bond Jkle and reasonably believed to be his duty (d), 

916. Whore a person who does an act which adversely affects 
the rights of another person may bo acting in a capacity which 
involves a duty to do such act, the question of the intention with 

(m) For examples of cases where persons purporting to act on belialf of 
trade unions were held not to be so acting , sec title Trade and Trade 
Unions, p. 061, post ; and see Oram v. Huit, [1913] 1 Ch. 250 (slander). 

{n) Maciniosh v. Dan, [1008] A. 0. 890, 400, P. C. ; and see title 
Trade and Trade Unions, pp. G56, 668, pod. 

(o) See notes (c), (d), ivfra; pp. 490, 498, 

(p) See pp. 400, 49‘.), post. 

{a) See note (;)i), p. 498, post. 

(b) 3[(iciniosh v. Dim, supra ; S'c pp. 495 et scq.. note [w], p. 499, post. 

. (c) The duty which is based only on moral or religious and not on legally 
recognised grounds cannot afford a legal justification {South Wales Miners* 
Federationv. Glamorgan Goal Co., [1906] A. C. 239, 246 ; compare Livingston 
V. Eawker (1913), Times, 18th October, ppr Lord Haldane. L.C.), nor can 
a duty to do a tortious act created towards each other by the persons who 
do the act afford a justification {ySouth Wales Minerf Federation v. 
Glamorgan Coal Co., supra, per Lord Macnaghten, at p. 246). A legal 
duty to do what is illegal and known to be so is a contradiction in terms 
{ibid., per Lord Lindlet, at p. 254). 

(d) Waller v. Loch (1881), 7 Q. B. D. 610, C21, C. A.; Allen v. Fhod, 
[1898] A. C. 1, per Hawkins, J., at pp. 18, 19 (“If a defendant by way 
of excuse or j ustification of a trespass or other wrongful act can satisfy 
the tribunal that lie did such acts m the bond fide exercise of a legal right 
or privilege vested in him, no amount of even personal hatred or bad 
motive co-existing in his mind wOl render that unlawful which without it 
is lawful ”) ; compare note (c), supra ; Bead v. Friendly Society oj Operative 
Stonemasons of England, Ireland and Wales, [1902] 2 K. B. 732, 742, C. A. ; 
Greenlands, Ltd. v. Wilni8hur8t{l9ld), 29 T. L. K. 686, C. A., per Vaughan 
Williams, L.J., at p. 686 (“If you make a communication from a sense 
o< duty it is privileged, if you make it for payment it is not privileged *’). 
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Tort. 


Sect. 4. which he does such act may, even in cases where intention does not 
Relevancy of form an essential element in the cause of action, be material either as 
showing that he was or was not acting in that capacity or as showing 
T^feasor pursuance of the duty («). 

A tad • ^ conflict of duties exists, and a person who 

pursuance ^of committed an act which adversely affects the legal rights of 
duty. another person proves that he in committing such act was acting 

honestly and bond fide in pursuance of his duty, he establishes 
a legal excuse for his act, and no right of action results to the 
person whoso rights have been affected (/). 


When 

intention 

immaterial. 


Damnum 
91 ne injuria. 


917. Where the intention with which an act is done is not an 
essential element in the cause of action and no conflict of duties 
exists, and a person commits an act without legal excuse, which 
injures the rights of another person, the intention with wliich he 
committed such act is immaterial. If tlio overt act so committed 
is an injury to the legal right of such other person it gives a right 
of action, however good the motive and however innocent the 
intention may be (f). 

^ If the overt act so committed is not an injury to an} legal 
right of such other person, it does not give a right of action (/t), 
however bad the motive or liowever guilty the intention (i), or how- 
ever erroneous tlie view of his legal rights on which ho purported 
to base his act {k). 


Sect. 5. — Injimj and, Damage in Relation to the Wrongful Act 

Irjvria ,nne 918. A tortious act by which one person causes injury to a legal 
mno. right of some other person gives rise lo a cause of action whether 
loss results from such violation or not (/). Such action may take 
the form of an action for damages, and may succeed without proof 
of actual damage unless actual damage is of the essence of the 
action, in which case no injury to a legal right exists unless actual 
damage is proved (w). 


(c) See the cases cited in note (d), p. 4G0, ante; Quinn v. Leathem^ 
[lUOl] A. C. 49o, pe/* Lord Lindley, at p. 537 (“ The intention to injure 
the plaintiff negatives all cxcus( s”), 

if) Macintosh v. Dun, [190S] A. C. 390; compare Greenlands, Ltd. v. 
WtlmiTimst (1913), 29 T. L. K. C85, C. A.; 3Iogul iSteamship Co. v. 
McGregor, Gow egr Co. (1889), 23 Q. B. D. 598, 613, C. A. 

ig) Quinn v. Leathern, supra ; see titles Contract, VoI. VII., p. 346 ; 
Master and Servant, Vol. XX., p. 280 ; Patents and Inventions, 
Vol. XXII., p. 211; Trade and Trade Unions, p. 651, post; and 
note (A), infra. ^ 

(h) An act which does not otherwise amount to a legal injury cannot bo 
aotionablo because it is done t^th a bad intent {Braxlford Corporation v. 
Pi<jA:Zc5, [1895] A. C. 587 ; Allen v. Flood, [1898] A. C. 1 ; Quinn v. Leathern, 
supra, at p. 608; Kingaby v. Aston Villa Football Club (1912), Times, 
28th March). 

^ (t) “ It is a well established principle in English law that civil obliga- 
tions are not to be created by or founded upon undisclosed intentions ” 
{Keighley, Maxsted <£; Co. v. Durant, [1901] A. C. 240, per Lord Macnaghtbn, 
at p. 247, citing Anon. (1477), Y. B. 17 Edw. 4, 2 pi. 2, “ Tentent d’un home 
ne serr trie, car le Diable n'ad conusance de Ton tent de home*’) ; see title 
Trade and Trade Unions, p. 661, post 
a) Trent v. Hunt (1853), 9 Exch. 14. 

(f) See titles Action, Vol. I., p. 7 ; Damages, Vol. X., p. 308. 

(m) See title Action, VoL L. d. 19 : and notes (i), (1), p. 476. post 
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919. Where a duty to another person is such that any breach 
of it imports an injury to some legal right of that other person, 
the injury arises so directly out of the breach that it is not necessary 
to separately establish a causal connexion between them ; but 
where this is not the case the liability for injury resulting from a 
tortious act will only ensue if it is established that the act was the 
effective cause of the injury (?i), 

A tortious act is to be considered to be the effective cause of an 
injury whenever the injury may fairly and reasonably be considered 
as arising naturally (o), that is, according to the usual course of 
things, from the tortious act and the circumstances in which it took 
place ( p). These circumstances will include all such incidents as 


(n) Tlio existence of such a causal connexion is based on the induction 
from experience that in the ordinary course of nature every fact capable of 
being stated as having happened is also capable of being proved to have 
resulted from antecedently existing facts, if these can be ascertained with 
sufficient accuracy. The imposition of a liability on a tortfeasor for 
injuries resulting from a tortious act committed by him is based on the 
hypothesis that in the ordinary affairs of mankind the above induction is 
assumefl to be sound, and that every person may reasonably be assumed 
(i.) to expect that where a reasonable inference from past experience has 

E roved that a set of facts answering to a particular description is followed 
y a consequence capable of being described by reference only to the 
description of the antecedent facts a similar sequence will result in the 
future ; and (ii.) to contemplate that such additional incidents may occur 
during and may affect the sequence from an antecedent set of facts to the 
ultimate consequence as In the ordinary course of nature a reasonable man 
might expect in similar circumstances [Sharj>Y. Powell [1^12), L. R. 7 C.P. 
2oii ; Chu'k v. (JUambers (1878), 3 Q. B.D. 327 ; Hadicell V. Eighton, [1007] 
2K.B. 345; Picfeards v.iotto, [1913]A. C. 263, 274, P. C.). Accordingly, 
where a set of facts shows the existence of a duty on the part of A. towaras 
B. to do or not to do a particular act, and a breach of that duty, and an 
injury to B. ensues, which is capable of being described by reference to the 
antecedent set of facts combined with such additional incidents as have 
occurred, and might reasonably be expected to have occurred in similar 
circumstances, and it ia recognised that a reasonable i^erence from past 
experience would have led A. to expect that the breach 6f duty, together 
with such additional incidents, would be followed by the injury which in 
fact resulted, A. may reasonably be held responsible for such injury {hitt 
V, Eailway Passengers Assurance Co. (1889), 22 Q. B. D. 604, per Wills, J., 
at p. 612) ; that is to say, a tortfeasor must be assumed to nave contem- 
plated and bo liable for all those injuries which result from the tortious 
. act together with such incidents as a reasonable man might in the circum- 
stances have expected to result in the ordinary course of nature {Fletcher 
V. Smith (1877), 2 App. Cas. 781, 787, 788). Where the breach of duty 
involves an act of volition on the part of the tortfeasor, he is presumed 
to have contemplated all those facts which a reasonable man would have 
ascertained before deciding in favour of the act or omis^on which caused 
the injury {Batcliffe v. Evans, [1892] 2 Q. B. 624, C. A., per Bowen, L.J., 
at p. 629 : “By the very fact that he has committed such a wrong the 
defendant is prepared for the proof that some general damage may nave 
been done ”). 

(o) Where the conscious act of a third person intervenes there may be 
no liability either because it and not the original act was the real cause 
of the injury (see title Negligence, Vol, XXI., pp. 380 et seq. ; Eiekards 
V. Lothian, su^pra), or because the duty in question did not extend to 
protection agamst such a conscious act(t6i4., at p. 278) 

Ip) Hadley v. BaxendaU (1864), 0 Exch. 341 ; see note (n), supra; 
titles Carriers, Vol. IV., pp. 17, 19 ; Distress, Vol. XI., p. 206 ; 
Estoppel, Vol. XIII., p. 385 ; Evidence, Vol. XIII., p. 464 ; Libel and 
Slander, Vol. XVIII., pp. 718 et seq.; Neoijoence, Vol. XXL, pp. 378 
et seq. ; Shipping and Navigation, Vol. XXVI., Part XT. 
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may reasonably be supposed to have been in the contemplation of 
the tortfeasor at the time when the wrongful act was done {q). 
When the injury results in pecuniary damage this proposition may be 
stated in the form that a tortfeasor is liable for such damages as 
flow directly and naturally or in the ordinary course of things from 
the wrongful act (r). 

Sect. 6 . — Classification of Torts, 

Sub-Sect. l.—il/ofZw oj Classijication. 

920 . Torts may be classified by reference to any one or more of 

the essential elements in a tort, namely : — the person wronged ; the 
tortfeasor ; the relationship between them ; the duty arising out of 
that relationship («) ; the injurious act ; and the legal remedy. 
Classification by reference to the last-named element has been 
rendered obsolete by the Judicature Acts (a), and it is for practical 
purposes found convenient to consider torts under the following 
heads : — (1) wrongs affecting property ; (2) wrongs affecting a 
person in respect of his property ; and (3) wrongs affecting a person 
in respect of his person or his personal rights. * 

Sub-Sect. 2. — Nature of Hiyhts Infringed. 

(i.) Wrom/s Primarily Affecting Property. 

921 . The existence of a tort implies the existence of a person 
injured, and the existence of property implies the existence of a 
person and of some legal right vested in such person, either of a 
corporeal or of an incorporeal nature, and where the thing owned is 
of a corporeal nature implies a relationship between the person and 
the thing owned (6). From each of these implications it follows 
that it is impossible that a tort should be completely defined by 
reference to the injury to a thing without reference to the person 

{q) See title Negligence, Vol. XXL, pp. 378 et seq.; London, Tilburg 
and Southend Bailway v . Paterson (1913), 29 T. L. R. 413, H. L. ; Latham v. 
Johnson [B.) and Nephew, Ltd., [1913] 1 K. B. 398, C. A. 

(r) Steamship ** Qrncie ” {Owners) v. Steamship “ Argentina ” {Owners), 
The **Argentino” (1889), 14 App. Cas. 519; see title Negligence, 
Vol. XXL, p. 487 ; pee also Jones v. Watneg, Combe, Beid & Co., Ltd. 
(1912), 28 T. L. R. 399 (damages include any augmentation caused by act 
of plaintiff if done reasonably and carefully) ; compare Anglo^Algerian 
Steamship Co., Ltd. y. Boulder Line, Ltd., [1908] 1 K. B. 059, 666; Price y. 
Webb, [1913] 2 K. B. 367 (non .employment consequent on noa-roturn of 
insurance cards held loo remote). 

{s) As to duties arising out of tlic ownership or occupation of property, 
see titles Neglige 4XE, Vol. XXL, pp. 382 et seq. ; Nuisance, Vol. XXI., 
pp. 52.5 et seq. 

{a) The forms of statements of claim given in R. S. C., Appendix C, 
ss. 6, 6, involve no distinction between torts, whether they arise or do not 
arise out of contract, and it is now settled that, when a plaintiff joins a 
claim for another remedy with a claim for damages in respect of a tort, the 
substance of the action is to be regarded in decicung whether it is an action 
of tort or not {Keates v. Woodward, [1902] 1 K. B. 632, C. A, (substantial 
claim for injunction, ancilla^ claim for trespass) Y, whatever the form of 
the claim may be (Bryant v. Herbert (1878), 3 C. P. D. 389, C. A. ; Turner v, 
Stallibrass, [1898] 1 Q. B. 66, C. A. ; Sachs v. Henderson, [1902] 1 K. B. 612, 
C. A. ; Du Pasquier v. Cadbury, Jones Co., Ltd., [1903] 1 K. B. 104, 
C. A. ; and see title Action, Vol. I., pp. 49, 60). 

((a Be Eamshaw-Wall, [1894] 3 Ch. 166 ; and see title Ecclesiastical 
Law, Vol. XL, p. 713. 
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owning the thing (c), but in some cases the thing injured, such as a sect. 6. 
ship, is so obviously the subject of ownership by some person who ClaBslftca* 
will be damaged by any injury of it that it is possible to regard the 
person merely in iiis capacity as owner of the thing, and to define 
the tort by reference only to the injury to the thing and to the 
owner considered as owner thereof (d). In such cases the tort may 
be regarded as a wrong primarily affecting the thing owned. 

922. When property, whether of a corporeal (e) or an incor- Right of 
poreal nature (/), is so injured by a wrongful act as to cause action, 
damage to a person in respect of his rights in such property, the 
wrongful act is a tort, and the person so suffering damage in respect 

of his rights has a right of action (V/). 

The rights which such person so has may be created or varied Interference 
by a contract between him and some other person (h), and any 
wrongful act consisting of an interference by a third person which arising out of 
prevents such other person from fulfilling his contract, and thereby contract, 
causes damage in respect of the rights so created or varied, will 
give rise to a right of action (i). 

Wrongs Affecting a Verson in Respect of his Propertg. 

923. Although no injury is caused to the actual thing constituting Tortg apinst 
the subject-matter of property, yet the owner’s rights of ownership 


(c) Defries v. Milne, [1913] 1 Ch. 98. C. A.; Ryall v. Kidwill ct* Son, 
[1913J 3 K. 11. 123; 8o also, where the actual instrument ol a tort is 
property apart from its owner, tlie property is not regarded as the 
delinquent per se ( Morgan v. (Jasilegaie Steamship Co., fho “ i asilegate, 
[1893] A. C. 38, 52; The Tasmania {ISSS), 13 P B. 110, 116). 

(d) Thus, the owners of a ship or cargo in a ship may sue as such m 
respect of any wrong done to them in that capacity ; see title Admiralty, 
Vol. L, p. 81 ; The Seacombe, The Devonshire, [1912] P . 21, 38, C. A. ; com- 
pare Ahmedbhoy Uabbibhoy v. Bombay Fire and Marine Insurance Co., 
Ltd. (1912), L. It. 40 Iiid. App. 10 (claim for damage by water to property 
in possession of insuranoe company lor salvage after lire is not a claim m 

(c) Kanhaya LoIy. Natlomd Banlc of India (1913), 29 T. L. R. 314, 
P. C. ; see title Trespass, pp. 845, 848, 865, SHS,post. 

(f) The owner of a profit d prendre has lights of a possessory ^ture, ana 
can bring an action of trespass (see title Easements and Pkoiits a 
Prendre, Vol. XI., p. 340 ; Fitzgerald v, Firbanh, [1897] 2 Ch. 96, A0» 

even though no entry is made on land in his poBsession (see title uame, 
Vol. XV., p. 226) ; but trespass does not lie for disturbance of a mere 
incorporeal hereditament unless there is a right to exclusive possession ; 
see title I'respass, p. 860, post ^ ... ^ ^ u 

{g) A patent is a franchise, so that an rTcon 

cannot be brought in the county court (U. v. Oowdi/ oowJt, [loyM 

2 Q. B. 263, C. A.; see title County Courts, Vol. VIII., P- 
although a registered trade mark is not a franchise {Bow * 

[Z905] 1 K. B. 692, 696. C. A.), the rights in it “O analogous to patent 
rights, and in passing-off cases the court exercises its 
protection of property rather than of personal feelmgs ; see t 
MARKS, Trade Names, and Designs, p. 748, post. t at 

(h) It was pointed out in AUen v. Flood, [1898] A. C. 9 ’ ce^ed 

.. 34, that a nght arising from purchase in the narrower sense p 

Hon V. Glamorgan Coal Co., [1905] A. C. 239, , ac/also acta 

induces and procures another to comnut such an unlawfu 
unlawfully and therefore wrongfully (ibid., at p. 2o0). 


I; 
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Sect. g. niay be injuriously affected, and a tortious act is committed when- 
Glassifica- ever rf person wrongfully does that which injuriously affects the 
tlonof rights ^vhich another person has in property, whether the actual 
thing owned is injuriously affected or not. For instance, a person 
who maliciously (k) makes and publishes a false statement in dis- 
paragement of another person’s title to property, whether real or 
personal (1), and thereby causes special damage to such other per- 
son, commits a tort which is recognised by the name “ slander of 
title ” (???), and gives a cause of action to such other person (n). 

(iii.) Wronr/s Affecting a Person in Resited of his Po'son. 

Corporal 924. Every person (o) is entitled to immunity from all corporal 

injury. insults and injuries (p), such as an assault causing actual injury 


(h) The malice proved must bo actual maJico, but such actual malice 
may be inferred from the circumstances in which the statement is made 
{Gerard v. Dickenson (1590), 4 Co. Rep. 18a (statement made against defen- 
dant’s own knowledge) ; Wntcrer v. Freeman (1617), Ilob. 205 ; Steward v. 
Younn (1870), L. R. 5 C. P. 122 (mere information not amounting to 
knowledge of untruth is no evidence of malice) ; Dicks v. Brooks^ 1880), 
15 Ch. D. 22, 40, C. A. (misstatement of fact may bo evidence of malice when 
misstatement of law might not bo) ; Pitt v. Donovan (1813), 1 M. & S. 639 
(mere irrationality of statement is not sufficient to prove malice) ; Smith 
V. Spooner (1810), 3 Taunt. 246 (lessor having right to re-enter denying 
ownership of plaintiff held not malicious) ; Watson v. Reynolds (1826), 
Mood. &M. 1 (objection to title of property at auction by solicitor without 
express authority of client) ). 

(0 Rnirliffe v. Emm, [1892] 2 Q. B. 524, 533, C. A. ; and see title 
Tuade and Thade Unions, rp. G71 et seq,, post. 

(m) See title Trade and Ti?ade Uniojns, i). 672, post. For a definition 
of “slander of title,” see Hatchard v. Mhje (1887), 18 Q. B. D. 771, 774. 
The term is not confined to slander of title strictly so called, but is used 
to describe actions of a similar description which can be brought “ against 
anyone who maliciously decries the plaintiff’s goods or some other thing 
belonging to him and thereby produces special damage to the plaintiff ^ 
{ibid., at p, 775 ; Ratcliff e v. EvwnSf snpra). As to throats by a patentee, 
see title Patents and Inventions, Vol. XXII., pp. 227, 228; Metro- 
politan Gas Meters, Ltd. v. British, Foreign and Colonial Aniomniic Light Con- 
trolling Co., Ltd., [1913] 1 Ch. 150; as to designs, see title Trade Marks, 
Trade Names, and Designs, p. 744, post. As to trade libels, see titles 
Libel and Slander, Vol. XVIII., pp. 627 et seq. ; Trade and Trade 
Unions, p. 675, post. As to slander of goods, see titles Libel and Slander, 
Vol. XVIII., pp. 628, 629; Trade and Trade Unions, pp. 071 d 

S ost. As to the use of tradenames and pasaing-off actions, see title Trade 
[arks, Trade Names, and Designs, pp. 744 et seq., post. 

(n) In actions of slander of title it is essential for the plaintiff to allege 
and to prove that tlie statement is false (see title Libel and Slander, 
Vol. XVIIL, PP||677, 719, 736); that it is made and published by the 
defendant of and concerning the plaintiff’iS title in disparagement thereof 
with actual malice, and that it caused special damage to the plaintiiff 
{ibid.f p. 736 ; Royal Baking Powder Co. v. Wright, Crossley (& Co. (1900), 
18 R. P. C. 95, H. L. ; Dunlop Pneumatic Tyre Co. v. Maison Talbot 
(1904), 20 T. L. R. 679, C. A. ; Barrett v. Associated Newspapers, Lid. (1907), 
23 T. L. R. 666, C. A.) ; see title Trade and Trade Unions, pp. Ollet seq.^ 
post. 

(o) An infant cannot sue for a toi-t suffered while en ventre se mhe 
{Walker v. Great Northern Bail. Co. of Ireland (1891), 28 L. R. Ir. 69). 

( p) Such corporal insults and injuries include assault, whether there is 
or is not actual physical contact, and threats not amounting to an assault, 
provided that they cause damage ; see title Trespass, p. 873, post ; and as to 
the various descriptions of personal assault, see ibid.^ p. 871 ; and titlft 
CifeiNAL Law and Procedure, Vol. IX., p. 606. 
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to the person or a tortious act resulting in personal injury, not 
necessarily by direct physical action, but by means connecting t!lie act 
and the injury so directly that the act is the cause of the injdry {q\ 

925. Every person is also entitled to protection from wrongful 
and malicious attacks which injuriously affect his character and 
reputation, and it is a tort when anyone without justification 
or excuse falsely and maliciously states and publishes of another 
that which is untrue and thereby causes him damage (a). 

926. Every person is also entitled to personal liberty of action 
free from any restraint not imposed in the due course of law, and 
it is a tort for any person to interfere with such liberty of action 
by imposing on another to his prejudice any restraint otherwise 
than in the due course of law (/>). Where such a restraint, 
whether by force or only by a show of force, prevents a person 
from freely moving outside limits imposed by the will of another, 
it amounts to an imprisonment, and if imposed without justifica- 
tion is a false imprisonment and is actionable (c). It is a tort for 
any person, without reasonable and probable cause, maliciously to 
cause the arresc or imprisonment of another by course of law (d). 

927. Every person has a right to carry on his pursuits freely, 
safely, and without undue interference (c), and every other person 
is subject to the correlative duty arising therefrom, and is pro- 
hibited from any undue obstruction to the exercise of this right 
to the fullest extent compatible with the exercise of similar rights 
by others (/). 

For the purpose of so carrying on his pursuits, every person 
has a right to enter into contractual relationship wdth any other 


iq) Scott V. Shepherd (1773), 2 Wm. Bl. 802; 1 Smith, L. C., 11th ed., 
p. 464; see p. 471, ante; and titles Ckiminal Law and Pkocedure, 
Vol. IX., p. 606; Trespass, p. 873, note (r), post. 

{a) See title Libel ajjd Slander, Vol. XVlIL, pp. 606 et seq. 

(h) Even where a restraint docs not amount to an imprisonment, an 
action lies if damage arises from it (Bird v. Jones (1845), 7 Q. B. 742, per 
Denman, J., at p. 755). 

(c) Ibid. ; see title Trespa.S 3, pp. 878, 885, post. 

(d) See titles Malicious Prosecution and Procedure, Vol. XIX. ^ 
pp. 689 — 693; Trespass, p. 879, post. 

. (e) Frimd facie it is the privilege of a trader in a free country, in all 
matters not contrary to law, to regulate his own mode of carrying on his 
trade according to his own discretion and choice (Hilton v. Eckersley (1866), 
6 E. & B. 47, 74, Ex. Ch. ; see title Trade and Trade Unions, pp. 526, 
527, 529, 505, post). A person has a right to do as he chooses with his 
own, whether labour or capital, within the limits set by iho law, and this 
right involves a prohibition against infringement thereof, and such pro- 
hibition involves a remedy for the violation thereof (Erie, Law relating 
to Trade Unions (1869), p. 13). 

(f) E. V. Adelaide Stemnship Co. (1913), 29 T. L- R. 743, P. C. 
As to the necessity for any restraint of trade or interference with 
individual liberty of action being justified by the special circumstances of 
the case, see Nordenfelt v. Maxim Nordenmt Quns and Ammunition Co., 
[1894] A. C. 635 ; and title Trade and Trade Unions, pp. 663 ei seq., 
post. Such a restraint must be reasonable in reference to the parties con- 
cerned, and reasonable in reference to, and in no way injurious to, the 
pubUc (Nordenfelt v. Maxim Nordenfelt Quns and Ammunition Co,, Ltd., 
supra; Mason v. Provident Clothing and Supply Co., Lid, (1913), 2v 
T. L. R. 727, II. L.). 
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Tort. 


person by means of a contract which is enforceable at law(( 5 f). 
Where such a contractual relationship (h) exists, any person who 
wrongfftlly induces one of the parties to it to break the contract 
giving rise to the relationship so as to cause damage (i) to the other 
party to the contract commits a tort in respect of which such other 
[)arty has a right of action (/t), whether specific damage is proved 
to have actually accrued or not (/). It is a violation of legal right 
to interfere with contractual relations recognised by law if there is 
no sufficient justification for the interference (m). 


Part II. — Liability for Torts. 

Sect. 1 . — General Liahiliiy of a Person or Body of Persons for 
Ills or their Own Torts. 

Sub-Sect. 1. — LiaUlVy of Individual Committing the Ad. 

(i.) In General. 

Actual tort- 928. The person who actually commits a tortious act is 

feasor 

generally 

liable. { 9 ) It is an undue interfcrenco with the rights of A. to induce another 

person, B., with whom he has entered into a contract, to break such 
contract ; see titles Contract, Vol. VII., p. 345 ; Master and Servant, 
\o\. XX., p. 207 ; Trade and Trade L'Nions, )>p* C49, OOO, post. 

(h) It is not every contract to do, or not to do, a particular act which 
constitutes a contractual relation such as that contemplated ; the relation 
must be such that interference of an active nature witli it causes more than 
nominal damage; see title Action, Vol. I.,p. 11 ; National Phonograph Co., 
Ltd, V. Edisondiell Consolidated Phonograph Co., Ltd., f lOOS] 1 Ch. 335, C. A . 
The illustrations given in ibid., per Joyce, J., at j). 350 (namely, contract 
to marry ; contract not to enter into employment in particular trade), 
even if they are in fact illustrations of what Rigby, L. J.. was referring to 
when he said “ The nature of the contract broken must be considered ” 
{Exchange Telegraph Co. v. Gregory d) Co., [1896] 1 Q.B. 147, 157, C. A.), do 
not indicate any rule of general application for distinguishing contracts 
which do constitute such a contractual relation from those whicli do not. 
The answer to that question cannot depend on the nature of the contract, 
and must depend on the question whether the contract is such that a 
breach of it is capable of causing damage to one of the parties to it by 
prejudicially affecting the legal rights arising out of it, and, in particular, the 
legal right inherent in a contract (see title Contract, Vol. VII., p. 331) to 
enforce it at law {N aiional Phonograjdi Co.. Ltd. v. Edison-Bell Consolidated 
Phonograph Co.. Ltd., supra, at p. 301). For cases illustrating contractual 
relations in respect of which it has been held that an inducement to break 
the contract was a tort, se^ titles Contract, Vol. VII., p. 345, note (v) ; 
Trade and Trade Unions, p. 049, notes («), {a), post. 

{i) Actual damage is the gist of the action ; see title Trade and Trade 
Unions, p. 619, note {t), post. 

{h) See ibid., pp. 048 et s:q., post; and title Contract, Vol. VII., 
p. 345; compare Santen v. Busnaeh (1913), 29 T. L. R. 214, C. A. 

(l) Exchange Telegraph Go. v. Gregory & Co., supra. Damage in such a 
case is essential to the cause of action, as it is the only thing wliich brings 
tlie tortfeasor into any relation with the aggrieved party {ibid., per 
Rigby, L.J., atp. 156) ; but it is enough to show that the act complained 
of was done in such a way as to be likely to cause damage, though proof of 
specific damage is not given {ibid., per Lord Esher, M.R., at p. 153). 

(m) Quinn v. Leathern, [1901] A. C. 495, per Lord Macnaqhtkn, at 
p. 610; National Phonograph Co., Ltd v. Edison-Bell Consolidated Phono- 
graph Co., Ltd., supra ; Ballimorey. Williams and Jesson (1912), 29 T. L. R. 
(iJfC. A. 
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responsible for it ( 71 ), notwithstanding that in committing it he was 
acting as agent for another person ( 0 ), unless the relation out of 
which the unaccomplished duty arises is, to the knowledge of the 
person suffering the wrong, a relation between him and the 
principal, and the agent is known by such person to be acting on 
behalf of the principal (j)), or the act is committed by a servant 
or agent authorised by and acting for and on behalf of the 
Crown (^), or in some other way the act is such that the authority 
of the principal deprives it of its tortious character (a). Thero 
may, however, be defences open to the agent which are not open 
to the principal {h), 

(ii.) In S^yecial Cases. 

(a) Qualifications of LiahiliUj. 

929. In certain descriptions of individual persons the capacity, 
faction or personal qualification of the individual may affect his 
liability either by affecting the capacity to undertake the duty 
which is broken or to commit the act which is a breach of it, or 
by affiording a defence to an action for injuries brought in respect 
of such breach (c). 


(a) The Mentor (1799), 1 Ch. Rob. 179, 181. Thus, the Uability of the 
building owner for injuries inflicted in the course of the work will not 
absolve the contractor (see ’title Building Contracts, Engineers, and 
Architects, Vol. III., p. 317), unless judgment has been recovered 
against the building owner (ibid.). 

( 0 ) See titles Agency, Vol. I., pp. 224 ei seq. ; Companies, Vol. V., 
p. 296 ; Executors and Administrators, Vol. XIV., p. 315 ; Master 
AND Servant, Vol. XX., pp. 276 et seq. ; Trespass, p. 897, post. As to 
the distinction between an action for rescission and an action of deceit for 
ibis purpose, see title Misrepresentation and Fraud, Vol. XX., pp. 709, 
710, 712. 

ip) The Tasmania (1888), 13 P. D. 110, 114. 

(q) Since the King can neither do nor authorise a wrong, proceedings for 
a tort will not lie against the Crown, or any servant of the Crown alleged to 
bo acting by the Crown’s authority (see titles Agency, Vol. L, p. 213; 
Crown Practice, Vol. X., p. 28; Master and Servant, Vol. XX., 
]). 261 ; Public Authorities and Public Officers, Vol. XXIII., p. 307), 
even though he had no authority so to act at the time, if the act is adopted 
afterwards (Biiron v. Denman (1848), 2 Exch. 167). It is not enough that 
the person committing the tortious act is an official duly appointed by and 
purporting to act on behalf of the Crown, nor even that such person is acting 
directly under the orders of a higher official; see title Public Authorities 
AND Public Officers, Vol. XXIlI.,p. 316. The court can inquire into the 
question whether the act is justified by any Act of Parliament or State 
authority; if it is iso justified it is not a tort, and, if iWs not so justified, 
the person actually committing it, or legally responsible for it, remains 
liable (lialeiqh v. Ooschen, [1898] 1 Ch. 73 ; Bainbrulge v. Postmaster-General, 
1906] 1 K. B. 178, C. A. ; see title Constitutional Law, Vol. VI., pp. 383, 
386, 387, 416; see also Nireaha Tamakiy. Baker, [1901] A. C. 661, 575, 
P. C. ; and title Execution, Vol. XIV., p. 41). As against a foreigner the 
order of the Crown may justify a trespass although it would not do so as 
against a subject ; see title Trespass, p. 847, post. 

(a) No action can bo brought against the agent of a foreign Government 
for an act done abroad under its authority ; see title Agency, Vol. I., 
p. 222, note (i). 
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(b) Infants. 

930. An infant above the age of seven years is liable in 
respect of a tortious act committed by him if such act is not 
directly founded upon a contract upon which the infant cannot be 
sued (d), but is not liable if such act is directly founded on such a 
contract. An infant below the age of seven years is not criminally 
responsible for acts of a criminal nature involving a malicious 
intention on the ground that there is an irrebuttable presumption 
that he is incapable of forming such a malicious intention (c), and 
accordingly an infant below that age would presumably not be held 
liable for a tortious act, such as libel and slander, w'hich involves an 
inference that a malicious intention existed. The presumption of 
law that between the ages of seven and fourteen an infant has not 
sufficient capacity to know that what he did was criminally 
wn’ong may be rebutted, and in cases where the malicious 
intention required to constitute an actionable tort is similar to 
that required to constitute a crime, such malicious intention may 
presumably be established from the circumstances attending the 
act, but need not necessarily bo inferred from the mere doing of 
it (/). An infant is not liable for a tort committed by his agent 
unless committed by his direct command (f/). 

(c) Married Women. 

931. A married woman is liable to any third person for injuries 
resulting from any tort committed by her (//), but judgment against 
her will be limited to her separate estate not subject to a restraint 
on anticipation (i). 

(d) Lunatics. 

932. A lunatic is not necessarily free from liability for a tortious 
act committed by him (k). In cases where malicious intention is 
essential, but such intention may be inferred from the act done, the 
inference is not necessarily rebutted by proof that the person doing 
it w'as a lunatic {l\ even though so found by inquisition {ni). The 

(d) See title Infants and Ciuldren, Vol. XVII., pp. 74, 76 ; as to a 
father’s liability for his son’s torts, see ihid.^ p. 116, note (p). 

(c) See title Criminal Law and Procedure, Vol. IX., p. 239. 

(/) See ibid. 

(0) See title Agency, Vol. L, p. 150. 

(n) See title Husband and Wife, Vol. XVI., pp. 436, 460. As to the 
liability of the husbiind, see p. 487, 'post. 

(1) See title HuIiBand and Wife, Vol. XVI.„ pp. 45^. 456. 

(k) See title Lunatics and Persons op Unsound Mind, Vol. XIX., 
p. 403. 

(Z) Emmens v. Pottle (1886), 16 Q. B. D. 354, 366, C. A. 

(m) Banbury v. Banbury (1892), 8 T. L. R. 659, C. A., per Lord Esher, 
M.R., at p. 660 (“Whenever a person did an act, which act if done by 
a person with a perfect mind would make him civilly or criminally respon- 
sible to the law, if the disease in the mind, of the person was not so great 
as to make him unable to understand the nature and consequence of the 
act which he was doing, that was an act for which he would be civilly 
or criminally responsible”) ; see also Mordaunt v. Mordaunt (1872), L. R. 

2 P. & D. 109, 382 ; Long v. Long and Johnson (1890), 16 P. B. 218 ; and 
title Husband and Wife, Vol. XVI., pp. 484, 486. 

if 
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fact that a person has been so found may, however, have a material 
bearing on the nature of the duty owed by him from breach of 
which injury has resulted, and might afford a ground of defence if 
such duty could only have arisen out of a valid contract which he 
was not capable of entering into («), and where the tortious act 
alleged arises out of the ownership of property and the owner has 
been found to be lunatic or to be incapable of managing his affairs, 
the duty arising out of such ownership would prirnd facie rest on 
his committee or trustee, as the case might be (o). 

(e) JiauJcriqAe. 

933. The liability of a bankrupt for a tort committed by him, 
being a demand in the nature of unliquidated damages arising 
otherwise than by reason of a contract, promise or breach of trust, 
is not provable (a), and is, therefore, not discharged by the bank- 
ruptcy (h)y but a person injured by a tortious act and having an 
equitable claim, or a claim in contract arising out of it, may waive 
the tort and prove (c), and where damages for a tort have become 
liquidated by a final judgment, award or compromise, they may be 
proved*in the bankruptcy (d). Where the duty broken arises out 
of the possession or control of property which has vested in the 
trustee, there may be a liability on the estate and not on the bank- 
rupt, and if the liability is not provable the trustee may by leave of 
the court be sued as representing the estate 

(f) Forevjners and Foreign Amhussadors, 

934. A foreigner is liable for a tort committed within the 
jurisdiction (/), and is liable for a tort committed outside the juris- 
diction unless the tortious act is committed in respect of land 
outside the jurisdiction (r/), or the law of the place where it was 
committed expressly permits the tortious act, and thereby takes 
away its tortious character, or gives exclusive jurisdiction over 
it to the courts hawing jurisdiction at the place where it was 
committed (/i), or grants a discharge in respect of it (i). 

A foreign ambassador cannot be made liable against his will for 
a tortious act (k), 

(n) ^ee title Lunatics and Persons of Unsound Mind, Vol. XIX., 
p, 396. 

(o) See ibid,, pp. 433 et seq. 

(а) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), a. 37 (1); see title 
BANKRtfPXCY AND INSOLVENCY, Vol. II., pp. 197, 198. 

(б) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), s. 30 (^. 

(o) Ue Edwards,^ MX parte Baum (1874), 9 Ch. App. B73; Watson v. 
Holliday (1882), 20 Ch. 1). 780; and see title Bankruptcy and Insol- 
vency, Vol. II., p. 198. 

(<y See title Bankruptcy and Insolvency, Vol. II., p. 25 ; Be Ffewman, 
Ex parte Brooke (1876), 3 Ch. D. 494, C. A. 

(e) See title Bankruptcy and Insolvency, Vol. II., p. 136 ; Watson 
V, Eolmay, swpra, 

.(/) See title Conflict op Laws, Vol. VI., p. 248. 

(o) See ibid,, pp. 260, 261. 

4%) See ibid,, pp. 248, 249. 

(t) See title Bankruptcy and Insolvency, Vol. II., p. 272 

(fc) See title Action, Vol I., pp. 19, 20. As to foreign sovereigns, see 
; titles Conflict op Laws, Vol VL, p. 182; Fublic Authorities 
AND Public Officers, Vol. XXIIL, pp. 310, 311. 
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Sub-Sect. 2. — Liability of Corporations, 

935. A corporation aggregate (Z) or sole {m) is liable to be sued 
for a tort in respect of which an action would lie against it if it were 
an individual, unless the act complained of is one which the 
corporation could not in any circumstances bo authorised by its 
constitution to commit, and a corporation may be made liable even 
though malice is an essential element in the cause of action (??). 
Even where the act done is an illegal act the corporation may be 
responsible for it, provided that it is not to such an extent ultra 
vires that it cannot reasonably be said to be the act of the 
corporation (a). 

In general, a tortious act committed by a corporation aggregate 
is in fact committed by a servant or agent of the corporation (/>) 
acting for or on behalf of the corporation, and the act being one 
which the corporation is itself competent to perform, the corpora- 
tion is responsible for it(c). Where a corporation such as a joint- 
stock company carries on business, it is also responsible for a tortious^ 
act committed by a servant in the course of his employment or by 
an agent in the course of business done on behalf '^of the 
corporation (d), even though such act is not one which the 
corporation is by its constitution competent to perform, provided 
that it is one which it might possibly be authorised by its constitu- 
tion to commit (c), and it may ratify such a tortious act (/). 

Sub-Sect, d.— Public Bodies und Officers, 

936. A public body, namely, a body endowed with powers to bo 
exercised and duties to be performed for the benefit of the public, is- 
responsible for any tortious act committed in the exercise of such 
powers or the perfor\nance of s\^ch duties (g) by any servant or agents 


(0 See title Corporations, *Vol. Vllt., PP- 386 ei seq. 

(m) As to acts OT a tortious bttaracter, such as waste by the ocoupant of 

the office in the case of a corppration sole, see title, EccLESiASimAL Law,. 
Vol. XI.,pp. 767, 708. . , * • ‘ 

(n) See titles Agency, Vol. I., p. 2l3; Corporations, Vol. VllJ.r 

pp. 387, 388. . ■ * * 

(a) Campbell v. Paddington Corporaiion, [1911] 1 K. B. 869. 

{b) David V. Britannia Merthyr Coal Co., [1909] 2 K. B. 146, C. A., per 
Fletcher Moulton, L.J., at p. 156 : In the case of a corporation, such, 
for instance, as a limited company, the acts must necessarily be done by 
agents.” ’ ■ ■ 

(c) See title xYgency, Vol. I., p., 213.^ ' 

{d) See titlcst^CLUBS, Vol. ’ IV., pp. 425, -426-; Companies,' Vol. V.„ 
p. 309; Lloyd v. Grace, Smith <& Co., [1912] A. C. iWi Badlpy v. London * 
County Coimcil (1913), 109 L. T. 162. A’liabffity lor such an act may 
arise by estoppel when there fs an apparent authority for the person to 
act as agent, or an apparent acting within the actual authority of thcf 
agent; see title Companies, Vol. V., p. 294. 

(e) See titles Companies, Vol. V., p. 293 ; Corporations, Vol. VIII.,. 
pp. 386 ct seq. 

(/) See titles Companies,* Vol. V., p. 297; Corporations, Vol. VIIL,. 
p. 388. 

{g) As to restraining such bodies from acts which are not within their 
powers or duties, see title Injunction, Vol. XVII., pp. 227, 228 } as to 
negligent acts committed in the exercise o| such powers, or the porformanco 
o^such duties, see title ;Negligen< 5B, Vol. XXI., pp. 422,. seq, ; as ti> 
nuisances so committed, &ee title Nuisance, Vol. XXI„ pp. 567, 668. 
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including any officer acting on behalf of the authority within the 
scope of his employment or in performance of duties or exercise of 
powers delegated to him by the authority, but is not responsible for 
such an act committed by an officer appointed by the authority merely 
on the ground that he is so appointed, if the duty which he performs 
or the power which he exercises in committing the tortious act is 
bestowed on him for the benefit of the public and not for the benefit 
or in aid of the authority {h). 

937. An act committed by a public body in carrying out a duty 
imposed upon it by Parliament is not tortious, even though it causes 
damage to an individual, if the act is a necessary result of the per- 
formance of the duty or if the doing of the act in the way in which 
it is done is expressly or impliedly authorised by Parliament (i). 
In such cases the individual injured is without a remedy unless a 
remedy is provided by the statute ( j). Powers which when exercised 
may cause injury must not, however, be exercised arbitrarily, care- 
lessly, or oppressively (A:), but bond fide and with judgment and 
discretion (/), and if a public body having power to do a particular 
act does it negligently (m) or otherwise in breach of some legal 
right in sucii a way as to cause damage to an individual, it is 
liable, although it was bond fide acting in the exercise of powers 
bestowed on it for the benefit of the public (o). 

938. In actions arising out of torts, no sound distinction of 
general application can be drawn between “ nonfeasance ” and “ mis- 
feasance” (jd. Where a duty towards the individual injured existed 

(/t) Tozelandv. Wed Ham Union, [1907] 1 K. B. 920, C. A.; see titles 
Agency, Vol. L, p. 213; Poor Law, Vol. XXII., p. 646; Public 
Authorities and Public Officer.-^, Vol. XXlll., ])p. 322, 323. 

(1) London and Brighton Hail. Co. v. Truman (1886), 11 App. Cas. 46; 
East Fremantle Corporation v. AnnoiSi^[l902] A. C. 213, P. C. ; and see 
pp. 495 et seq., post. 

(j) As to compensation where ^property injurionsly affected by the 
exercise of compulsory powers, see title ^mpulsory l^fJKCHASE of Land 
ANivCofiS[t*ENSATiON, pp..43 et seq., 104 /i seq. ' 

{k), Boulton V. Growther (1^24), 2 A; G, 703. 

(2) 'Oalloway v. London Corporation (1804), 2 De G. J. & Sm. 213, 229, 

C. A. ; see titles Railways and Canals', Vol. XXlll., p. 724; Statutes, 
p. 174, ante. ' - 

(m) For cases relating to acts alleged to be negligent, see title Negli- 
.GENCE, Vol. XXL, ppi. 422 et seq. ; Shrlmplon v. Hertfordshire County 
(;oanci2tl9il), 27 T. L. R. 251, H. L. ‘ \ 

. (n) For cases relating to nuisance, see title Nuisance, Vol. XXL, pp. 567, 
558. ‘ ^ . 

(o) A public bo^ doing a'leg^.! wrong, without legi^ justification or 
pxouse’, is in exactlmhe same' position as a private person, excepting that, 
where Parliament his provided a particular remedy, that remedy must be 
ioMoVifpd {Mersey Docks' 'Ph(8teesy.Gibb$ R. 1 H. L. 93, 107); 

thus, it oannohbe compelled by a mandatory injunction, or by mandamus, 
when PArliament ^hatf provided another remedy {Qlossop v. Heston and 
Isleworth Local Board (1879), 12 Ch. J>. tct2, 0. A!) ; see titles Electric 
Lighting Power, Vol, XII., pp. 663 et seq. ; Statutes, p. 173, ante. 

{p) See titles Public Authorities and* Public Officers, Vol. XXIIL, 
pp. 316,^317, note.(i); Negligence, Vol, XXL, pp. 375, 376., A 
aistincfion has. been drawn between nohfeasance of a gratuitous 
undertaking which does not impose liability amd misfeasance which 
on the contrary does {-^leee v. Gohcard {1193^, 5 Term Rep. 143), and 
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to do the act by the omission whereof the injury is caused, the non- 
feasance of such an act gives rise to a cause of action to the same 
extent as a misfeasance of some act which ^ theirs is a duty to 
perform in a particular manner (r/). In deciding the preliminary 
question, however, whether in the particular case or class of case a 
duty does exist towards the individual, and, if so, what the nature 
of the duty is, the distinction may be, and frequently is, vital (r), 
more especially when the duty alleged to have been not performed 
or wrongly performed is one which is imposed on a public authority 
to be performed gratuitously or at the public expense for the benefit 
of the public (s). 

Where such a duty exists and is clearly defined, the fact that 
it is transferred to and newly imposed on a new authority will not 
in itself affect the existence or the nature of the duty, and if the 


in certain cases a distinction may exist between the commission of an 
act by a person whicli involves an act of conscious volition on liis part 
and, if the act involves danger to others, imposes a duty on him to 
guard against such danger (as when a person sends an animal not known 
to be savage on to the higliway and it docs damage), and some mere 
omission which does not involve any act of conscious volition, aiul there- 
fore does not necessarily involve the existence of a state of mind when it 
is the duty of a person to consider whether care is required or not, such 
as a mere omission to fence in such an animal, from which if there was no 
obligation to fence no liability will result; see title Negligence, 
Vol. XXI., pp. 405 etseq. Similarly, where a public authority omits to 
perform some function, and in consequence of such omission damage 
results to an individual, the mere omission will not give rise to a liability 
to the individual unless Parliament intended to impose a duty towards 
him to perform the function omitted {Saunders v. Uolhorn District Board 
of Works, [1895] 1 Q. B. 64; see title Statutes, pp. 175, 176, ante) ; but if 
the authority elects to do an act which it had a discretion to do or not 
to do, it comes under such duties as in the case of an individual would 
result from such an election ; see note (o), p. 481, ante, notes {q), (r), 
pp. 495, 496, yost ; and title Statutes, p. 176, ante. As to the distinetion 
between omission and commission in lelatioi^ to waste,' sec 'title Ri^al 
Property and Chattels Real, Vol. XXIV., p. 175. , 

{q) Kelly v. Metropolitan Bail. Co.^ [1896] 1 Q. B. 944", C.' A* “ Yoij 
cannot sever what was omitted or left undone. from what was committed or 
actually done, and say that because the accident was caused by the omission 
therefore it was nonfeasance. . . . The omission to take precautions to 
do something that ought to have been dphe to fiqiBb tlie work is precisely 
the same thing in its. le^l consequence afe the commission of sbmething 
that ought not to have been done, and there is no similarity in point of 
law between such a case and a, case where the locnl authority have choseii 
to do nothing at 'all” {McOleUand y., Manchester Corpbrat^n^ [1912] 1 
K. B. 118, per Lush, J., at p. 127); see also Dawson 06. v. Bingley 
Urban Council, [1911] 2 K. B. 149, 0. A., per Kennedy, L.J., at p. 161 ; 
Butler {or Black) v. Fife Coal Co., Ltd., [1912] A. C. ](49; and title Public 
Authorities and Public Ofitcers, Vol. jCxiIL, j . 316. 

(r) Thus, although no distinction between nonfeasRnoo and misfeasance 
exists in general, a distinction does exist in respect to thb question whether 
an action will lie for that in tespect of which an indictment may be pre- 
ferred {Sydney Municipal Council v. F^ourke, [1895] A. C. 433, 442, P. C.). 

(«) Dawson if: Co. v. Bingley Urban CoivAcU, su'j^ra, per Vaughan 
Williams, L.J., at p. 154 (“ Welbbstablished authorities make it clear 
that public bodies representing thB public are not liable to be sued by an 
individual member of the pubKc who has sustained injury in consequence 
of the omission of such a body to perform a statutory duty created for thb 
benefit of a class of which such person is one,' yet the public body wifi be 
liable if by its acts it alters the normal condition of something which it has 
It statutory duty to provide or maintain, and in consequence some person 
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duty of the original authority towards an individual was limited to 
doing properly that which was done, so that there was no liability 
unless there was misfeasance, the duty on the substituted authority 
will be similarly limited (t). 

939. If a duty is laid by statute on any person or authority, 
every member of the public who is concerned in the performance of 
it has the right to have that duty performed (u). 

940. If a statute creates a new duty and provides the remedy for 
a breach of it, that remedy must be adopted (.r), but if the remedy 
provided is for the infringement of a right of property, the jurisdic- 
tion of the court to protect that right by injunction is not excluded 
unless the statute expressly so provides (a). 

941. If a statute creates a new duty for the benefit of the public (6) 
and not for the })enefit of individuals, and does not provide a remedy, 
proceedings can only be taken in the name of the Attorney. General, 
unless the interference with the public right in question involves 
interference with some private right of the plaintiff, or the plaintiff 
in respect of his right as a member of the public suffers some special 
dsmag# peculiar to himself from the interference with the public 
right (c). 

942. Where a statute imposes a duty and a person is injured 
through a breach of such duty, and it appears io bo within the 
purview of the statute {<!) tliat there should l )0 a right of action for the 
resulting damages against the person on \Yhoiu the duty is imposed, 
the person injured may bring such an action (r). 

Where a statute creates a new duty for the benefit of any 
individual person or class of persons, and neither by providing a 
particular remedy nor in any other way excludes a right of action, 
any individual person or member of tlie class who suffers injury by 

ofti class W whoso benefit the statutory duty is imposed is injured”); 
see titles lIiGiiWATS, Streets, and Bridges', Vol. XVI., pp. 1315 at seq. ; 
Negligesh^e Vk>l' XXL, pp. 375 el seq. ; Public Authorities 
Public Ofeicers, Vol. XXIIL, ^.[318; OoiiU v. Birkenhead Gorporalion 
(L)09), 74 .T. P. 105. 

{i) Coicleij V. Nemnairlcet Local Boards [1892] A. C. 345 ; Maguire y. 
Liverpool Corporation, [1905] 1»K. B. 767, €. 'A.-; l^hortY. Hammersmith 
Corporation *(1910), 104 L. T. 70; soo titles Highways, Streets, and 
Bridges, Vol. XVI., p. 133; Public, Authorities •A'Nd Public Officers, 
V''ol. XXIIL, p. 318.. 

(u) Bavid'Y. Britannic Merthyr Coal Co., 41909] 2 K. B. 146, 167, C. A. ; 
affirmed, [1910] A. C. 74 ; PafkinsoiiY. Garstang Railway , [1910] 1 K. B. 615 ; 
Butler {pr Black) Y.'Fife Coal Co,, Ltd., [1912] A. C. 149 ; Watkins v. Naval 
Colliery Co, (1897). Atd., [1-912] A.C. 693 ; see title ^tati^es, p. 192, ante. 

[x) Qlossop Y. Heshn and Isleworth Local Board (1879); 12 Ch. D. 102, 
C. A. ; Eohinson y^. ^Workington Corporation, [1897] 1 Q. B. 619, C. A.; 
see title Statutes, pp.. 169, 180, - 

(а) Stevens v, Chbwn, Steven»v. Clarfc, [1901] 1 Ch. 8^. 

(б) As to theidiflerence between a pubUo general Act ^d a private Act, 
see Atkinson v. Newcastle Waterworks Co. (1877). 2 Ex. D. 441, 448, C. A. 

(o) Boyer v. BadAim^n Borough Council, [1903] 1 Ch. 109 ; see title 
Injunction, Vol. XVIi., p. 271. . ' 

(d) A duty may exist although not imposed by the enacting words ; 
see title Statutes, p, 171, ante. ' ' 

{e) Couch V. Steel (1854), 3 E. & 402, as modified and explained by 

Atkihson v. Newcastle "Waterworks Co., supra; Smith v. Union Bank of 
London (1875), 1 Q. B. D. '31. C. A., per fiord* Cair;js, L.C.,-at p. 35; 
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reason of a breach of the duty so owed to him may bring an action 
of tort in respect of it (/). 

Where a duty is imposed on a public body for the benefit of the 
public, or even of a particular class of the public, and a remedy is 
provided for the failure to perform it, the mere non-performance does 
not, in the absence of special provisions in the statute, give rise to a 
right of action to the person injured even though he is a member of 
the particular class (y). Such body is, however, liable for misfeasance 
in the performance of such duty, even though the actual cause 
of the injury is an omission to do something, as, for example, when 
the authority having altered the normal condition of something has 
a duty to maintain it in the altered condition and omits to do so (h). 

943. Persons exercising judicial functions in a court are exempt 
from all civil liability for anything done or said by them in their 
judicial capacity (i). 

Sul-Sect. 4. — 'frade Disputes and Liability of Trade Unions. 

944. Where a person induces another not to employ or to serve 
a third person, and accompanies such inducement by violence or 
threats, he commits a tort which is actionable (./), but if it fs com- 
mitted by or on behalf of a trade union, an action against the trade 
union in respect of it cannot be entertained by any court (/c). 

If without violence or threats a person induces another to break a 
contract of employment and thereby causes damage to the other party 
to the contract, he commits a tort which is actionable {1 ) ; but to 
this rule there are certain exceptions introduced by statute 

Sect. 2 . — Liability in Tort for Actn of Others. 

Sub-Sect. 1. — Master and Servant. 

945. The person who actually commits a tort is liable although 
in committing it he is acting as servant,.of another person, and 
although ho has no reason to know or suspect that the act is 
wrongful, unless the act is incapable of being regarded as a tort in 
the absence of actual or imputed knowledge (n).^ 

22. V. Ingall (1877), 2 Q, B. D. 199, per Metxok, J., at p. "207; Gibraltar 
Sanitary Commissioners v. Orfila (1890), 16 App. (!fa8. 400, 411, P. C. ; 
Bentley v. Manchester, Sheffield and Lincolnshire Bail, Co„ [1891] S Cli. 
222; Jones v. Llannost Urban Coimcil, [l9ll] 'l Oh. 303; Dawson' (& Co. 
V. Bingley Urban Council, [1'911] 2 K. 140, 0. A. ; a^e the caaes cited 
in note {u), p. 483, ante ; and title ExplosiviJs, Vol: XIV., pp. 396, -397. 

(/) See title Corporations, Vol VIII., pp. 389, 390; Dawson <& Co. v. 
Bingley Urban Council, [.1911] 2 K. B. 14^ C. A. 

{g) Atkinson 47. Newcastle Waterworks Co. (1877),^ Ex/D. 441, C. A.; 
compare Hartley v. Bochdale Co'/voraiio7i, [1908] 2^f B. 504. . 

[h) McClelland v. Manchester Covporation, [1912] B. 118 ; see titles 
Negligence, Vol XXI.,pp. 'il^ietseq. ,v Nuisance, Vol XXI.,pp. etsSq. 

(i) See titles Public Authorities and Public Officers, Vol. XXIII., 
p. 323 ; Trespass, p. 8^2, ■ 

(;) Conway v. Wo/de, [1909] A. C. 606,610; see title Trade and Trade 
Unions, pp. 644 — 060, post. . . . ‘ 

(k) Trad^Disputes Act, 1906 (6Edw.7,o. 47), s. 4; see title Trade and 

Trade Unions, pp. 665, 666, post. ' , 

(l) Conway v. Wade, supra, at p. 611 ; and see p. 476, ante. 

(m) Trade Disputes Act, 1906 (6 Edw. 7,xj.47); see title Tbade' and' 
Trade Unions, pp. 654, 665 et seq., fast. 

0 . (n) See titles Master and Servant, Vd. XX;.» PP* 276, 277 ; Trover 
AND Detinue, p. 897, post; A.-Q. v. l)e Tv inton, ,[1906] 2 Ch. 106. . 
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The master of a person who commits a tort is liable wherever the 
person in committing the tort was acting as his servant, that is, 
where he commits the tort in the course of doing something which 
he is employed to do (o), or where the tort committed is an act 
done within the apparent scope of the servant’s authority ^nd in 
the course of his employment^;)). 

Sub-Sect, 2. — Principal and Agent. 

946. A person is responsible for a tortious act, although it is not 
actually committed by him, if it is committed by a person who is, in 
committing the act, his agent for that purpose, that is, wherever the 
person is expressly authorised by him to do the particular act or 
some other act which necessarily results in the tortious act, or 
where the act is within the scope of the authority of the person 
committing it measured by reference to his ordinary employment 
or duties (q), or is afterwards ratified (a). 

Sub -Sect. Partner 

947. All the members of a firm are liable for torts committed 
by a partner in the ordinary course of business as carried on by 
the firln {h) or with the authority of the partners (c). 

Sub-Sect, -Independent Contractor, 

948. Where a tortious act is committed in the performance of 
some term of a contract, that fact does not of itself render liable the 
person for whose benefit such performance enures. If the perform- 
ance of that term is undertaken by an independent contractor {d) 
who acts as such, and not as a servant or agent of the other party 
to the contract, the liability attaches to such independent con- 
tractor, but if such other party retains in his own hands the 
control over or interferes with such performance he remains 
responsible ((■)• 

949. An independent contractor is one who contracts to produce 


(o) WJiether in fact done for the benefit of the master or not [Irwin 
V. Whiedoe Taxi-Cab' Co., Ltd., [1912] 3 B. 588, C. A.); compare Hall 
V. Lees, [1904] 2 K.,B. 602, C. A. (nurse ndt servant of nursing associa- 
tion) ; &an8 V. Liverpool Corporation, [1906] 1 K.B. 160. A statute may 
render a master liable tor an act even though done in violation of express 
orders see ti tie Statu rES,.p.' 179, ante. 

ip) See title Masteu ^Nn Servant, Vol. XX., pp. 248 et seq. ; com- 
pare Honghton v. FUtcington, [1912] 3 K. B. 308; Badley v. London 
County Council (1913), 109 L. T. 162. As to the right of a trustee to 
bo indemnified out of the tru^ estate .where sucl^ liability is inciuTed in 
the reasonable anc^ proper management of the estate, a#d as to the right 
of the person’injmM to be subrogated to such right, see title Master 
and ,Set?vant/ VoI. XX., p. 263. 

[q) See titles Agency, V61. I., pp. 211, 212 ; Clubs, V81. IV., pp. 426, 
426; Trespass,' p. 897, post; Lhyjd v.. Grace, Smith (& Co., [1912] A. C. 
716; Samson v. Aitchisqn, [1912) A. C. 844, .P. C. 

[a) See title A-GencY, Vol. L, p. 180. 

• [b) Sec title Partnership, Vol. XXII., pp. 13, 30. 

(c) See ibid., p. 34. , • , 

(d) JIardaher'v. Idle District Council, [1896] 1 Q. B. *336, 340, 342, 
0. A.; Penny v. Wimbledon Urban Council, [im] 2 Q. B. 72, C. A.; 
Holliday V. J^ationnl Telephone Co., [1899] 2 Q. B. 392, C. A.; Hurlstorie 
V. Lpndon Electric Bail. Co. (1918), 29 T. h. R. 614. 

(e) See title Building Contracts, Engineers, and Architects,' 
Vol. III., p. 316. 
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a specified result, employing his own means to produce that result, 
and is in performing his contract entirely independent of any control 
by or interference from the person with whom he has contracted (f\ 
An independent contractor is to be distinguished from a servant by 
the test whether or not the person with whom he contracts retains 
the power of directing what work is to be done and of controlling 
the manner of doing it(^), and from an agent by the test that he 
is not bound to obey instructions other than those which are 
expressed in or implied by the terms of his contract (h), 

960. No one can be made liable for an act or breach of duty 
unless it is traceable to himself (i) or some person for whom he is 
in respect of it responsible (A), and where a person employs an 
independent contractor to do some lawful work which does not, and 
in the natural course of things will not, involve or result in any duty 
either towards the community or towards a third party, and a tort is 
committed in the course of such employment by such independent 
contractor, the employer is not liable, even though the tort is 
committed in the doing of work which will ultimately be for his 
benefit (a). 

951. Where a person employs another to do w’ork which does, or in 
the natural course of things will (A), involve or result in a duty on the 
employer either towards the community or tuw’ards a third party, the 
employer cannot escape the responsibility for the performance of that 
duty by employing someone else to perform it, however competent 
such person may be, even though such person is an independent 
contractor and has agreed to assume the whole responsibility (c). 

(/) See title Agency, Vol. I., pp. 147, 148. 

Ig) See title Master and Servant, Vol. XX., p. 67 ; Samson v. A itchisorif 
[1912] A. r. 844, P. C. (control of motorcar). 

(h) See title Agency, V^)!. L, pp. 147, 148. 

(i) Fickard v. Smith (1861), 10 C. B. (N. s.) 470, 'per Williams, J., at 
p. 480 (“ Unquestionably no one can be made liable for an act or breach of 
duty unless it is traceable to himself, or bis servant or servants, in the 
oourse of bis or their employment”); ai>provcd in Merse'y Docks Trustees 
V. Gibhs (1866), L. K. 1 H. L, 9:1, 114). 

(k) Tozeland v. West Ham U'nio'n, [1907] 1 K. B. 920, C. A. (guardians 
not responsible for act done by person who was appointed by them, but 
was neither their agent nor servant); Ching v. Surrey Country Council ^ 
[1910] 1 K. B. 736,0. A. (education authority responsible for negligent act . 
of managers of school, although not entirely appointed by them, as being 
their statutory agents to keep the school efficient). 

(a) See title Al aster and Servant, Vol. XX., pp. 264 et seq. ; Padhury 
V. Holliday and Greenwood (1912), 28 T. L. R. 494, 0. There are fwo 
grounds only on which a person who ijrocuies the act# of another can be 
made responsible for its consequences ; — (i.) if lie knowiYigly and for his own 
purposes induces that other to commit an actionable wrong ; (ii.) if where 
the act of that other is not in itself wrongful, but has injured a third 
party, be has procured his object by illegal means directed against that third 
party {Allen v. Flodd, [1898] A. C. 1, per Lord Watson, atp. 96; National 
Phonograph Co.^ Ltd. v. Edison-Dell Phonograph Co.y Ltd., [1908] 1 Ch. 
335, 359, C. A. 

(b) Bobinson v. Beaconsfield Bural Council, [1911] 2 Ch. 183, C. A. 

(c) Bower v. Peate (1876), 1 Q. B. D. 321 ; Hurlstone v. London Electric 
BaU. Co. (1913), 29 T. L. R, 614 ; The Snark, [1900] P. 105, C. A. ; and see 
titles Building Contracts, Engineers, and Architects, Vol. III., 
pp. 316, 316; Highways, Streets, and Bridges, Vol. XVI., pp. 136, 
WJ ; Negligence, Vol. XXL, pp. 473, 474 ; Nuisance, Vol. XXL, p. 657 ; 
Trespass, p. 846, note (g), post. 
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Sub-Sect. 6. — Hmland and Wife. 

952 . A husband is during coverture liable to be sued jointly 
with his wife for any tort committed by her during coverture (d), 
excepting where the tort is a fraud connected with a contract of the 
wife by means of which the wife obtains the contract (^’). 

A husband is also liable in respect of any tort committed before 
marriage by the wife to the extent of any property which he received 
from or through her (/). 

The liability of a husband in respect of his wife’s torts is terminated 
by the death of the wife, or by divorce or judicial separation (^). 

953 . A husband cannot during coverture sue his wife for a tort 
even in respect of his property. A wife cannot during coverture sue 
her husband for a tort except for the security and protection ot 
her separate property (/t). 

Sub-Sect. 6 . — Lvthility under Guarantee or Coniraet of indemnity. 

954 . Although a tort involves the commission of some act of 
a wrotigful nature, a contract guaranteeing another against, or 
indemnifying another in respect of, a tort or its consequences is not 
invalid in this respect (?) unless the giving of a guarantee or of an 
indemnity is contrary to public policy (j), or the guarantee is so 
framed that the commission of an illegal act is or may be presumed 
to be contemplated by the parties to the contract (/;). 

Sect. 3 . — Liability whni Tort Committed by Scceral Persons. 

SuB-SE<rr. 1. — Joint Tortfeasors. 

955 . Where two or more persons have so conducted themselves 
as to be liable to be jointly sued, each is responsible for the injury 
sustained by reason of their common act (/). Where several i)ersons 
so concur in some act or default which is tortious that each of them 
is responsible for the breach of duty, they are called joint tortfeasors. 
A person whose legal right is injured by a tort so committed has 
a right of action against any or all of such joint tortfeasors [m)y unless 

(d) See Seroka v. Kattenburg (1886), 17 Q. B. D. 177 ; Earle v. Kingseoie, 
[1900] 2 Ch. 585, C. A. ; Beaumont v. Kaye, [1904] 1 K. B. 292, C. A. ; and 
titles Husband and Wife, Vol. XVI., pp. 436 etseq. ; Libel and Slander, 
Vol. XVIII., pp. 617, 618. 

(c) See titl(3 Husband and Wife, Vol. XVI., p. 438. 

(/) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 13 — 15. 

{g) See title IIuieBAND and Wife, Vol. XVI., p. 437^ 

(h) See ibid.y p.460. 

(i) See title Guarantee, Vol. XV., pp, 439, 444, 446, 447 ; Newcombe 
V. Yewen and Croydon Ttiiral District Council (1913), 29 T. L. K. 299. 

{j) See title Guarantee, Vol. XV., p. 440. 

{k) See ibid., pp. 446, 453, note {h); Smith (C* Son v. Clinton (1908y, 99 
L. T. 840; Kirby v. Chessum (1913), Times, l.ith and 18th October. 

{1) De Bodreugam \. Le Aroedekin (1302), Y. B. 30 Kdw. 1, fol. 106; 
Clark V. Newsam (1847),'! Exch. 131; Smith v. Streaifeild (1913), 109 
L. T. 173; SCO titles Practice and Procedure, Vol. XXIII., p. 102; 
Trespass, p. 840, note {g),po8t; Trover and Detinue, p. 898, post. As 
to the Admiralty rule, see title Shipping and Navigation, Vol. XXVI., 
Part XI. 

(m) Mills Y. Armstrong, The Bernina'" (1888), 13 App. Cas. 1. For 
other cases relating tov- ships held to blame, see title SmppiNG and 
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he stands in such a relation to one of them as to be responsible for 
his act or default (n). Each of such joint tortfeasors may be sued 
alone and compelled by execution to pay the damages compensating 
for the whole loss (o). 

The fact that two or more persons have concurred or assisted in or 
contributed to an act which has caused damage is not of itself suffi- 
cient to make such persons jointly liable, unless by reason of a joint 
duty being owed to the person who has suffered damage, or on some 
other ground, relief may be claimed against such persons jointly (j?), 

956. The fact that a person has himself committed some tortious 
act which led up to and resulted in a tortious act committed by some 
other person renders the former person liable if his act was a part 
of the true cause of the injury, but not otherwise (q). Accordingly 
where between a tortious act and an injury consequent thereon some 
other tortious act intervenes, unless the intervention is such that the 
original act is not the true cause of the injury, both acts contribute 
to the tort, and the person doing the first act remains liable (r). 

957. Where two or more joint tortfeasors commit a toi^. there 
is only one cause of action, and judgment may be recovered against 
any or all of them for the whole amount of the damages (s). 

If all are sued and judgment obtained against all, execution may 
go against one and the whole of the damages may be obtained from 
him, and in no case can any contribution among such tortfeasors 
be obtained by action at law (0. 

If judgment is recovered, whether it be against one or more (a), 


Navigation, Vol. XXVI., Part XI. ; and for cases of joint negligence, see 
title Negligence, Vol. XXL, pp. .382, 43,3, 434. 

(n) Mills V. Armstrong, The Bernina'' (1888), 13 App. Cas. 1. An 
ordinary passenger is not affected, either in a question with contributory 
wrongdoers or with innocent third parties, by the negligence of those in 
control of the vehicle in which he travels, unless lie actually assumes con- 
trol over their actions and thereby occasions mischief (ibid., at p. 18). 

(o) Th*i Scacomhc, The Deronshre, [1912] P. 21, 38, C. A. 

(p) Smurthwaite v. Hannay, [1894] A. C. 494; Sadler y. Great Western 
Bail. Co., [1890] A. C. 450; Gower v. ConUridge. [1898] 1 Q. B. 348, 
C. A.: Thompson v. London Couniy Couna!, [1899] 1 Q. B. 840, C. A.; 
Bullock V. London General Omnibus Co., [1907] 1 K. B. 264, C. A. ; Munday 
V. South Metropolitan Eledric Light Co., Ltd., and Nc^v Gutta Fercha Co., 
Ltd. (1913), 29 T. L. K. 346; see title Practice and Procedure, 
Vol. XXIII., pp. 103, 104. 

(q) Bickards v. Lothian, [1913] A. C. 263, P. C. ; Ely llrewd'y Co. v. 
Pontypridd Urban Disiiict Council (1903), 68 J. P. 3. 

(r) Dominion Natural Gas Co., Lid. y. Collins and Parkins, [1909] A. C. 
640, P. C. ; see title Negligence, Vol. XXL, p. 380. * 

(s) See title Libel and Slander, Vol. aVIIL, p. 616, note (a); 
Cocke y. Jennor (1614), Hob. 06; Hume v. Oldacre (1816), 1 Stark. 351; 
Eliot y. Allen (1845), 1 C. B. 18: Clark v. Newsam (1847), 1 Exch. 131; 
Dawson v. McClelland, [1890] 2 L R. 486 ; O'Keeffe v. Walsh, [1903] 2 1. R. 
681, C. A. ; Damiensy. Modern Society, Lid. (1910), 27 T. L. R. 164; Beadon 
V. Capital Syndicate, Ltd. (1912), 28 T. L. K. 427, C. A. (money paid into 
court by one defendant in respect of joint tort, as to which sec R. S. C., 
Ord. 22. r. 8a); Qreenlan^s, Ltd. y. Wilmshurst (1913), 29 T. L. R. 686, 
C. A. As to the Admiralty rule, see title Shipping and Navigation, 
Vol. XXVL, Part XL 

(t) The Seacombe, The Devonshire, SMpra, at p. 39. 

(lO Brinsmead v. Harrison (1872), L. R. 7 C. P. 547, Ex. Ch ; and see title 
LiiffeL and Slander, Vol. XVIIL, p. 016. 
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or if a release is given by one or more {iv\ any action arising out 
of the same tort against any of the tortfeasors is barred (x), 

Sub-Sect. 2. — Conspiracy. 

958. Conspiracy consists in two or more persons agreeing 
together to do something contrary to law or wrongful and harmful 
towards another person, or to use unlawful means in the carrying 
out of an object not otherwise unlawful (if). Where two or more 
persons thus conspire (a) to do, and in pursuance thereof do, an act 
which causes damage to another (5), they commit a tort for which 
they or any one of them can be sued (c). 

Sub-Sect. S.—ContrihuHon between Joint Tortfeasors, 

959. Wrongdoers cannot have redress or contribution against 
each other in respect of matters arising out of the wrong done (d), 
and accordingly one of several joint tortfeasors cannot recover 
contribution from another in respect of damages paid to the injured 
party if he knew, or must be presumed to have known, that in 
committing the tort he was doing an unlawful act (e). 


(uj) Bcadon v. Capital 8yi\dicale, Ltd, (1912), 28 T. L. R. 427, C. A.; 
compare Penny v. Wimbledon Urban Council, [1899] 2 Q. B. 72, C. A. 
A conclusive election to waive the tort may have the same etfect, but a 
more acceptance back of part of the proceeds is not necessarily such an 
election {Rice v. Reed, [1900] 1 Q. B. 64, C. A.). A covenant not to sue 
does not have the same effect {Duck v. Mayeu, [1892] 2 Q. B. 611, C. A.). 

(./•) See titles Estoppel, Vol. XIII., pp. 335, 330; TpvO\t:r and 
Detinue, p. 915, post. 

{y) See title Criminal Law and Procedure, Vol. IX., p. 260. 

{a) In the sense indicated in the text, sitpni, so that either the thing 
done or the means used is or are unlawful, or the thing dtnie is harmful 
and wrongful; see title Trade and Trade Unions, pp. 640 et seq,, 655, 
post. 

{b) As a rule it is the damage wrongfully done, and not the conspiracy, 
that is the gist of actions on the case for conspiracy {Mogul Steamship Co. 
V. McGregor, Oow <& Co. (1889), 23 Q. B. D, 698, 0. A., per Bowen, L.J., at 
p. 616), but the conspiracy may be regarded as a machine set going for 
wrongdoing {O'Keefe v. Walsh, [1903] 2 I. R. 681, 703, C. A.); and see 
title Trade and Trade Unions, p. 656, post. 

(c) As to the limitations imposed on such right of action when it arises 
in connexion with a trade dispute, see p. 484, ante ; and title Trade and 
Trade Unions, p, 659, posf. 

{d) Merryweather v. Kixan (1799), 8 Term Rep. 186; 1 Smith, L. C., 
llth ed., p. 398, as explained in Palmer v. Wick and Pulieneytown Steam 
Shipping Co., [181^] A. C. 318, where the difference between the English 
and the Scotch law is pointed out; Smith <& Sony. Clinton (1908), 99 
L. T. 840; The Seacomhe, The Devonshire, [1912] P 21, 39, C. A. As to 
contribution between directors of companies under the ("ompanies (Con- 
solidation) Act, 1908 (8 Edw. 7, c. 69), s. 84, see title Companies, Vol. V., 
p. 139 ; as to the Admiralty rule in collision cases and the provision (in 
the Maritime Conventions Act, 1911 (1 & 2 Geo. 6, c. 57), s. 1), as to the 
apportionment of liability for damage or loss caused by the^ fault of two 
or more vessels, see title Shipping and Navig.^tion, Vol. XXVI., Part XL 
(e) Adamson y, Jarvis (1827), 4 Bing. 66; approved by Lord Herschell, 
L.C., in Palmer y. Wick and Pulteneytown Steam Shipping Co., supra, at 
p. 324. As to the right to indemnity by a person committing an act not 
manifestly tortious at the request of another person, see Sheffield Corpora- 
tion V. Barclay, [1905] A. C. 392, 397,399. 
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Part 111. — Remedies for Tort. 

Sect. 1. — Abatement. 

960 . A person injured by a tortious act owes a duty to himself, 
and to any person liable for the injury, to take any reasonable step 
available to him for the purpovse of minimising the resulting damage, 
and has a legal justilication for any step which he bond fide 
and reasonably takes for that purpose (/). Where alternative 
methods exist he is bound to choose that which he reasonably 
believes to bo the least injurious to others, and if by one of such 
alternative methods a wrong is done to an innocent third party 
or the public, he is not justified in adopting that method (fi). 

9 ( 51 . A person who is or has been engaged in committing a 
tortious act which is a legal wrong cannot bring an action in respect 
of any injury sustained by himself which arises to such an extent 
out of such act that his own tortious act would constitute an essen- 
tial element in his cause of action (//). It follows that aijy other 
person can, without rendering himself liable to an action at the 
suit of the tortfeasor, take such steps as are necessary to limit the 
damage done by a tortious act, provided that such steps are so 
closely connected with the tortious act that when all the circum- 
stances are stated the steps taken and the tortious act must be 
regarded as one transaction (i). 

Sect. 2. — Action for Damages or Injunction* 

962 . Wherever a tortious act of a continuing nature which 
affects property, or which, if it does not affect property, is not 
merely criminal or illegal ( j), is being committed or has been 
committed and a repetition of it is threatened, the court {k) has 
jurisdiction to grant an injunction on the application of any person 
aggrieved, and either before or after judgment has power to grant 
an injunction either upon or without terms as may be just®, 
or may award damages in lieu of an injunction (7/1). Where 


(/) See title Damages, Vol. X., pp. 311, 312. 

(g) lioberts v. Bose (1866), L. R. 1 Exch. 82, 89, Ex. Ch. ; Kanhaya Lai 
V. ifational Bank of India (1913), 29 T. L. R. 314, P. C. (the tortfeasor * 
himself cannot complain of the choice) ; and see title Nuisance, Vol. XXL, 
pp. 549 et seg. 

(h) t^taccy v. Sherrin (1913), 29 T. L. R. 555. 

(i) Lonsdale {Marl) v. Nelson (1823), 2 B. & C. 362, per Best, J., at 
p, 311 (“ Nuisances by an act of commission are committed in defiance of 
those whom such nuisances injure, and the injured party may abate them 
without notice to the person who committed them ”). The comments on 
this judgment in Lemmon v. Webb, [1895] A. C. 1, do not detract from 
this dictum ; see also lioberts v. Bose, sujmi ; title Nuisance, Vol. XXL, 
pp. 547 et sea. ; but, where the nuisance alleged is merely an abridgment of 
a right and docs not amount to exclusion Irom it, the proper remedy is 
by action {Hope v. Osborne, [191.3] 2 Ch. 349, 355), and a forcible abate- 
ment is an actionable wrong {ibid,, at p. 354). 

{]) See title Injunction, Vol. XVIL, p. 206. 

(A;) Namely, either the High Court, or, in cases within its jurisdiction, 
the county court {ibid., p. 204). 

Al) See ibid., p. 203. 

\m) See ibid., pp. 212, 214. 
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a tortious act has not been committed, but there is a threat to 
commit such an act, the court has jurisdiction to grant an injunc- 
tion (n), hut cannot award damages in lieu thereof. 

963. A bare right of action for damages for tort is not assign- 
able (o), but where by virtue of an assignment of any property or 
rights, with notice thereof, the assignee is brought into such a relation 
with the party committing an act that the act involves a breach 
of duty to, and is therefore a tortious act as against, him as such 
assignee, he may be entitled to an injunction or damages as incident 
to such property or rights (p). 

964. Where a tortious act is committed abroad an action can be 
maintained in the English courts provided that the act complained 
of is actionable by the law of this country and not justifiable by the 
law of the country where it is committed (^). The jurisdiction of 
the English courts may, however, be ousted by proving an exclusive 
jurisdiction over the matter by the courts of the country where the 
tort was committed, or an act of the legislature of that country, 
whether retrospective or not, protecting the tortfeasor from proceed- 
ings in respect of it (/•) ; and the jurisdiction of the English courts 
is ousted where a question of title to foreign land is involved, and 
can only be exercised by consent when the tortious act concerns 
foreign land without directly affecting the title to it (s). 

Sect. 8 . — Pcrnonal T)hahiUhf for Snin<j in Tort. 

965. Any person, natural or artificial (0, who is injured by a 
tort may bring an action, subject to the rules of procedure in the 
court in w'hich the action is brought (a), excepting, in certain cases 
and circumstances, an alien enemy (a), a bankrupt (/;), a convict (c), 
or a person who has habitually and persistently instituted vexatious 
legal proceedings without reasonable ground and has been 
restrained from instituting proceedings without leave (d). 

(n) Sec title Injunction, Voi. XVII., p. 213. 

(o) Defries v. Milne, [1913] 1 Cli. 98, 109, C. A. (a right of action for 
tort never was assignable at law, and it lias never been held that it was 
assignable in equity) ; see title Choses in Action, Vol. IV., pp. 369, 402. 
As to when the right of action in respect of a tort passes or does not 
pass to the trustee in bankruptcy of the person injured, see title 13 ank- 
RUPrcY AND Insolvency, Vol, II., p, 137, note (m); Libel and Slander, 
Vol. XVTII., pp. 61 1, 612. An assignment of the damages when recovered 
may bo valid {Glcgg v. BromUy, [1912] 3 K. B. 474, (h A.). 

ip) See titles CiiosES in Action, Vol. IV., pp. 369, notes (p), {q), 402, 
note (a;); Trade ^arks, Trade Names, and Designs, p. 7.56, post; 
Trespass, p, 846, po«t. As to subrogation of an underWhriter to a remedy 
of the assured for a tort, see title Insurance, Vol. XVII., p. 491. 

iq) See titles Conflict of Laws, Vol. VI., p. 248 ; Trespass, p]). 864, 
872, qmst. A tort committed on board a ship on the high seas is regarded 
as having been committed in the country to which the ship belongs ; see 
title Conflict of Laws, Vol. VI., p. 261. 

(r) Ibid.,p. 249. 

{s) Sec titles Conflict of Laws, Vol. VI., p. 250 ; Equity, Vol. XIII., p. 66. 

(<) A corporation can sue for any tort, except one of a purely personal 
nature ; see title Corporations, Vol. VIII., p. 390. 

(«) See titles Action, Vol. I., pp. 7, 17 ; Aliens, Vol. I., p. 308. 

(a) Seo;titles Action, Vol. I., pp. 20, 21 ; Aliens, Vol. L, pp. 304, 308. 

(b) See title Action; Vol. I., p. 21 ; and see pp. 502, 503, post. 

(c) See title Action, Vol. I., pp. 29, 30. 

(d) Seo ibid.f p. 30. 
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Sect. 4. — Felonious Torts, 

966. A tortious act may be felonious either because the com- 
mission of it is the commission of a felony or because it is so 
intimately related to an accompanying felonious act as to be tainted 
with its felonious character, and the intimacy of this relationship 
may be affected by the questions whether the tortious act and the 
felony were committed hy the same person and whether they caused 
injury to the same person (e). Where a felony has been committed 
and a tortious act is so intimately connected with it as to be tainted 
with a felonious character, a person injured by the tort may lie 
precluded (/) from recovering in respect of it until such steps have 
been taken by him as it is his duty as a citizen to take to bring 
the felon to justice The court will not necessarily refuse on 
this ground to allow a civil action to lu'oceed where the plaintiff is 
not the person against whom the felony was committed (h\ or 
where the defendant is not the felon (i), or where criminal pro- 
ceedings have without negligence on the part of the plaintiff 
become impossible (j), or where criminal proceediiigs have already 
been commenced by another person. 


Part IV. — Defences to Actions of Tort. 

Sect. 1. — Jnslijication and FjXcusc, 

Scb-Sect. \~-[n General. 

967. The right of action in respect of a tort arises out of the 
duty of a citizen so to exercise his own rights and perform his own 
duties that he shall not without legal justiheation or excuse injure 
the legal rights of others, and is accordingly given to the person 
injurecl in respect of such violation of his rights as is without legal 
justiheation or excuse (/r). 

A per.son may justify or excuse an act or omission which, as being 
injurious to another, requires justiheation or excuse by pleading 
overwhelming necessity or a sufficiently urgent duty to do or to 
omit the doing of such act, as the case may be (/). The duty which 
is so pleaded maybe owed to the State (m), or to the person himself, 

(^') While V. (1845), 13 M. &, W. 

(/) The claim is not dcmurrablo {Boope v. d'Avigdor (1883), 10 Q. B. D. 
412), but may be precluded by the rule already stated, that the court will 
not connive at a failure to perform the duty of bringing a criminal to 
justice. No right of action can j»rlse from a felon J or misdemeanour 
committed by the plaintiff himself {In the Estate of EaU, Ecdl v. Knight 
and Baxter (1013), 20 T. L. R. 700). 

(gf) See title Action, Vo!. I., pp, 27 et seq. ; Midlo^id Insurance Co. v. 
Smith (1881). 6 Q. B. D. 501, 5(58. 

{h) Osborn v. Oilleti {ISI‘3), L. R. 8 Exch. 88 ; Appleby v. Franklin (1885), 
17 Q. B. D. 93. 

(i) White V. Speitigue, supra. 

(/) Be Shepherd, Ex paHe Ball (1870), 10 Oh. D. 667, 673, C. A.; 
Wells V. Abrahams (1872), L. 11. 7 Q. B. 554, 557. 

{k) See pp. 404, 405, ante. 

{1) Ketch Francis [Owners] v. Steamship Eigliland Loch [Owners], [1912] 
A. 0. 312. 

[rn] As to the duty owed by a resident alien, see Be Jaeger v. A.-G. of 
Njtal, [1907] A. 0. 326, P. C. ; title Aliens, Vol. I., p. 300. 
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or to the person who suffers the injury, or to some third person or 1. 

persons. Justificatioii 

Sub-Sect. 2.— Ad of God. and 


968 • The laws of a civilised society are based on the supposition 
that natural phenomena will pursue an ordered course and that Ordinary 
the ordinary sequences of cause and effect which may be reasonably 
expected in such ordered course will result unless some conscious 
act of a human being intervenes ( 71 ). 

When these ordinary sequences are broken, not by the conscious Extra- 
act of a human being (0), but by some event which is out of the 
ordinary course of nature (ji), the supposition on which the laws 
are based may be departed from to such an extent that it will not 
be just to exact the performance of some duty imposed on or 
voluntarily undertaken by someone on the understanding that such 
a breach would not occur. Such a breach of the ordinary course 
of nature described as the act of God exists where the accident for 
which it is sought to make a person liable is solely due, not to 
human intervention, but to natural causes which could not have 
been foreseen and could not have been avoided by any amount of 
foresight and care reasonably to be expected from that person (a). 

The ordinary rule of law with regard to such occurrences is 
expressed in the maxim actus Dei nemini facit injuriam {h). This 

{n) Nichols Marsland (1876), 2 Ex. D. 1, C. A. ; Niiro-Pho^hate and 
Odam's Chemical Manure Co. v. London and 8t. Katharine Docks Co. 

(1878), 9 Oh. D. 603, C. A. 

( 0 ) As to tho intervention of such a conscious act, see Pickards v. 

Lothian, [1913] A. C. 263, P. C. ; and note (o), p. 471, ant<^. 

(p) Fletcher y. Smith (1877), 2 App. Cas. 781. 787. Even though it 
may have occurred on a former occasion {Nitro-Phosphate and Odands 
Chemical 3Ianufe Co. v. London and St. Katharine Docks Co., suma). 

(a) The expression vis major has a larger signification, and incudes the 
“ King’s enemies ” as well as the act of God ; .see Simmo^is v. Norton 
(1831), 7 Bing. 640, per Tindal, C.J., at p 648. The act of God is distinct 
from “inevitable accident” {Trent and Mersey Navigation v. Tfo(?d(1785), 

4 Doug. (k. B.) 287, pc?;Lord Mansfield, C.J., at p. 290), and is “ some- 
thing in opposition to the act of man” {Forward y.Pittard (1785), 1 Term 
Rep. 27, per Lord Mansfield, C.J., at p. 33). For other examples, see 
Thomas v. Birminghain Canal Co. (1879), 49 L. J. (q. b.) 851 ; Dixon v. 
Flelropolitan Board ofWorks (1881), 7 Q. B. D. 418, 421, 422 (arainfall must 
be such as could not reasonably have been anticipated, and not merely an 
unusual rainfall such as the defendant ought to have been prepared for) ; 

E. V. Essex Sewers Commissioners (1885), 14 Q. B. D. 661, 681, C. A.; 
affirmed, suh nom. F'ohbing Sewers Commissioners y. E. (1886), 11 App. Cas. 

449; Blyth v. Birmingham Waterworks Co. (1856), 11 Exch. 781 (extra- 
ordinary fro.st) ; Bziddon v. Great Northern Eail. Co. (1858), 28 L. J. (ex.) 

61 (snowfall); Keighley's Case (1609), 10 Co. Rep. 1^9 a, 140 a (fire 
caused bv lightning); E. v. Leicestershire Justices (1850), 15 Q. B. 88; 

Pell V. Linnell{mS), L. R, 3 C. P. 441, 443 ; Carsiairs v. Taylor (1871), 

L. R. 6 Exch. 217 ; Ee Bird, Bird v. Cross (1894), 8 R. 326 (lunacy) ; 

Cuckson V. Stones (1858), 1 E. & E. 248, 256; K v. Easchen (1878), 

38 L. T. 38, per Cleasby, B., at p. 40 ; compare Oakleg v. PoHsmouth 
and Eyde Steam Packet Co. (1866), 11 Exch. 618, 623 ; Hamilton, Fraser 
<& Co. y. Pandorf <& Co. (1887), 12 App. Cas. 518; Dale y. Hall (1750), 1 
Wils. 281 ; Liver Alkali Go. y. Johnson {1^7^), L. R. 9 Exch. 338, Ex. Ch. 

(fog) ; Fenwick v. Schmahs {IS6S), L. R. 3 C. P. 313, 316 (ordinary snow- 
fall). As to the law relating to ships and as to the defence of inevitable 
accident in case of collision at sea, see title Shtppino and Navigation, 

Vol. XXVL, pp. 108, 644, and, generally, ibid.. Part XL 

(b) 2 Bl. Com. 122. For early instances of the application of the 
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rule applies to duties created by the common law (c), or by a 
statute which confirms the common law (d)y or arising out of 
implied contracts (e) ; but it does not apply to duties or obligations 
created by express contract (/), in respect of which the rule is that 
a party who undertakes a duty or obligation by express contract is 
bound to make it good notwithstanding that its performance is 
rendered impossible by an act of God (g), nor does it apply to an 
obligation created by a statute which without qualification requires 
the performance of it (h). 

969. Accordingly a person who has not come of his own free will 
or been placed by law under an obligation to insure another against 
an injury, however caused (i), is not liable in respect of an injury 
which is caused by an act of nature of so irresistible a character 

principle, see 22 Lib. Aks. pi. 41 ; Anon. (1366), Y. B. 40 Edw. 3, .5, 6, 
pi. 11 ; Mouse's Case (1608), 12 Co. Kep. 63 (wliere goods were jettisoned 
by a carrier to save a barge) ; Keighley's Case (1600), 10 Co. Eep. 139 a, 
140 a (where damage was caused by sea water) ; Bird v. Astcock (1614), 2 
Biilst. 280 (where a carrier was held excused). 

(c) Niehols V. Marsland (1876), 2 Ex. 1). 1, 4, C. A., afiirmmg S. C. 
(1875), L. K. 10 Exch. 255 ; Biver lEeur Commissioners v. Adamson (1877), 

2 Ap]). Cas. 743, per Loid Caikns, L.(J., at p. 750 ; Clark v. Glasgow 
Assara7ice Co. (1854), 1 Macq. 668, II. L. It applies to c.arriers tJiough 
liable as insurers of goods eutru8tc<l to them (see title Carriers, Vol. IV., 
p. 8 ; JAoyd v. Guihert (1865), L. It. 1 Q. B. il5, Ex. Ch., per Willes, J., 
at p. 121) ; to bailees (see title Bailment, VoJ. I., p. 533; Williams v. 
Xloyd (1628), W. do. 179, where the borrower of a horse was lield not liable 
for its death without default on Ids part; 22 Lib. Ass. 41 ; Taylor v. 
Caldwell (1863), 3 B. ik. kS. 826, per Bla('K1utrn, J., at p)). 838, 839; 
compare Brabant (h Co. v. King, [1895J A. C. 632, P. C.); to prescrip- 
tive liabilities such as the liability to rejiair a sea wall [Keighley's Case, 
supra \ II. V. Somerset Sewers Commissioners (1799), 8 Term Rep. 312; 
B. V. Essex Sewers Coimnissioners (1823), 1 B. ik. C. 477; Fobbing 
Sewers Commissioners v. B. (1886), 11 App. Cas. 449), unless, indeed, 
it be shown in the particular case that the prescriptive liability extends 
to injuries done by extraordinary violence of the sea [B. v. Leigh (1839), 
10 Ad. & El. 398) ; and to waste (Com. Dig. tit. Pleader (3, 0. 7), quoted 
by Tiniml, C.J., in Simmonds v. NorUm (1831), 7 Bing. 640, 647 ; Walton 
V. Waterhouse (1672), 2 AVms. Saund. (1871 cd.), 826; Griffith's Case 
(1664), Moore (K.B.) 69; Auoa. (1064), Moore (K.B.) 73, pi. 200; Bac.Abr., 
tit. Waste (E.); Co. Litt. 53 b; Varadine v. Jane (1047), Aleyn, 26; 
see, however, Davies v. Davies (1888), 38 Cli. 1). 499; and compare Be 
Cartwright, Avis v. Newman (1889), 41 Cli. 1). 532). 

(d) See title Statutes, p. 194, ante. 

(e) See Ford v. CoteswoHh (1870),L. R. 5 Q. B. 544, Ex. Ch.,pcr Martin, • 
B., at pp. 547, 548. 

(/) Brecknock and Abergavenny Canal Navigation Co. v. DriicAanZ (1796), 

6 Term Rep. 750 ; Biver Wear Commissioners v. Adamson, snjrra, at 
pp. 750, 701, 7C0; Nichols v. Marsland (1876), 2 Ex. D. 1, 4, C. A.; 
Be Arthur, Arthur v. Wyiine (1880), 14 Ch. D. 603 ; Taylor v. Caldwell, 
supra; Clark v. Glasgow Assurance Co., supra. 

[g) Faradine v. Jane, supra (where the law is stated to be that “ where 
the law creates a duty or charge, and the party is disabled to perform 
it without any default in him, and hath no remedy over, there the law 
will excuse him, . . . but when the party by his own contract creates 
a duty or charge upon himself, he is bound to make it good, if he may, 
notwithstanding any accident by inevitable necessity, because he might 
have provided against it by his contract”); Nichols v. Marsland, supra; 
Atkinson v. Bitchie (1809), 10 East, 530, per Ellenborough, C. J., at p. 633 ; 
Lloyd V. Ouibert, supra, per Wille.s, J., at p. 121. 

(n) Biver Wear Commissioners v. Adamson, supra, at pp. 750, 763. 

(i) Ibid., at p. 760. 



Part IV. — Defences to Actions of Tort. 


496 


that by no reasonable precaution in the circumstances could the ^ect. i. 
injury have been prevented (/i), and where the injury following on an Justification 
act which unless excused would be tortious is caused by such an and 
act of nature no liability will result from it. Where, however, the Excuse, 

tortious act contributes to bring about the injury, the tortfeasor 
is liable even though the injury would not have happened but 
for such an act of nature, and the extraordinary nature of the 
circumstances in such a case affords no excuse (/), except as 
regards such part of the damage as can be clearly and distinctly 
attributed to the act of God and not to the tortious act (?a). 

Sub-Sect. 3. — Ad of State. 

970. An act which is done by the State itself (a), or, in other words, Act of 
which is an act of the sovereign power, gives no right of action (o). 

Sub-Sect. 4.— Statutory Authority. 

971. An act which is ordered by the State itself gives no right Act (lone 

of action unless the State directs that there shall be such a right (p). express 
Accordingly, where Parliament has directed or authorised the fn’thonLy 
doing oi a particular thing which, but for such direction or 
authority, would be tortious, any damage directly resulting from 
doing it for the purpose indicated and not due to negligence or 
unreasonable conduct in the doing of it gives no right of action {q). 

In such cases, when the particular act authorised directly causes 
the injury, Parliament must be taken to have authorised the 
injury. 

972. In addition to the cases where the particular thing which Acts Uoue in 
causes injury is directed or authorised, there arc numerous and pursuance of 
important duties imposed by statute which involve the possibility 

of committing acts which may or may not result in injury to 
individuals, and in these cases if injury ensues it is necessary to 
examine the nature of the duty imposed in order to see whether it 
justifies or excuses the injury. 

Such duties may be classified as being or arising out of (1) duties 

(/c) Nugent v. Smith (1876), 1 C. P. D. 423, C. A. ; Richards v. Lothian, 

[1913] A. C. 2G3, 277, P. C. 

(l) Bart V. Victoria Graving Dock Co. (1882), 47 L- T. 378, 381 ; 

Dixon V. Metropolitan Board of Works (1881), 7 Q. B. D. 418; see title 
'Carriers, Vol. III., pp. 8, 9. 

(m) NitrO’Bhosvhate and Odam^s Chemical Mamure Co. v. London and St. 

Katharine Docks Co. (1878), 9 Ch. D. 603, 627, C. A. 

(n) As to what is an act of State, see title Public Authorities and 

Public Officers, Vol. XXIII., p. 304. ^ 

(o) See titles Action, Vol. I„ pp. 14, 16; Public Authorities and 
Public Officers, Vol. XXIII., pp. 307 et seq.. 316, 317. 

(p) See titles Negligence, Vol. XXL, p. 464; Public Authorities 
AND Public Officers, Vol. XXIII., pp. 312, 313. As to statutory 
damages, see title Damages, Vol. X., pp. 305, 306 ; as to compensation 
under the Lands Clauses Acts (see title Compulsory Purchase of Land 
AND Compensation, Vol. VI., p. 12), see ibid., pp. 76 et seq, 

(g) See titles Action, Vol. L, p. 14; Corporations, Vol. VIII., 
pp. 388 et seq.; Public Authorities and Public Officers, Vol. XXIII., 
p. 312 ; Railways and Canals, Vol. XXIII., pp. 723 et seq. For oasw 
where a nuisance was or was sought to be justified on the ground that it 
arose from an act expressly authorised, see title Nuisance, Vol. XXL, 
pp. 616 et seq., 662, 663 ; for other oases where negligence was alleged in 
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Tort. 


Sect. 1. expressly imposed; (2) obligations; (8) powers; (4) property; 
Justification and (5) rights. 

and A duty or obligation imposed or a power given by statute to do 
Excuse, something from which an injury ensues without being expressly 
authorised may be (1) a duty, obligation, or power to attain an 
end without defining the means by which that end is to be attained, 
or (2) a duty, obligation, or power to do a certain act or series of 
acts whicli may or may not result in an injury. 

Injury 973. Where a duty or obligation is imposed or a power or right 

resulting jg to do some act which may or may not result in an injury, 

peTormuncc hut does in fact cause the injury, the person committing such act 
of statutory has a legal excuse for tlie injury done if he proves that he coin- 

mitted it in, or that it necessarily resulted (in circumstances for 
which he is not responsible) from, the performance of such duty or 
obligation, or the exercise of such power or right (a). 

Where by statute a duty or obligation is imposed to attain an 
end, or a power or right is given to exercise certain functions and 
the attainment of the end by the means ordinarily employed to 
attain that end, or the ordinary and reasonable exercise of the 
functions, as the case may be, necessarily involves an injury ,1then, in 
the absence of special provisions in the statute giving the authority, 
any injury so involved is covered by the authority given hy the 
statute, and a person sufiering such injury has no right of action in 
respect of it (h). 

Liability for In such cases Parliament must be assumed to have anticipated 
negligence, such injury, and the statutory authority afibrds a lepl justifica- 
tion for the doing of the act, but does not cover any injury which 
results not from the doing of the act but from negligence in the 
doing of it (c). 

Injury not 974. Where hy statute a duty or obligation is imposed to attain 
necessarily an end 01 * a power or right is given to exercise certain functions, 
frcmpSoim- attainment of that end by the means ordinarily employed 

anceof duty.* for that purpose (d), or the ordinary and reasonable exercise of such 

the dt)ing of an act expressly authorised, see title Negligence, Vol. XXL, 
pp. 378, 422 et seq. 

(а) Hammersmith etc. Bail, Co. v. Brand (1869), L. II. 4 H. L. 171 ; 
Cracknell v, Thetford Corporation (1869), L. R. 4 C. P. 629; East Fremantle 
Corporation v. Annois, [1902] A. C. 213, P. C. ; Lambert v. Lowestoft Cor- 
poration, [1901] 1 K. B. 690, 694; see titles Easements and Profits X 
Prendre, VoI. XL, p. 283 ; Public Authorities and Public Officers, 
Vol.XXIlL, pp.312,313; Railways and Canals, Vol. XXIIL ; and com- 
pare Lewis and^olome v. Charing Cross, Euston an^ Hampstead Bailway, 
[1906] 1 Ch. 608, 617 (interference with party structure not necessarily 
following on authorised demolition). As to the plea of compulsory pilotage, 
see title Shipping and Navigation, Vol. XXVL, pp. 610, 611. 

(б) Canadian Pacific Bailway v. Boy, [1902] A. C. 220, P. C. ; see titles 
Negligence, Vol. XXL, p. 466 ; Nuisance, Vol. XXL, pp. 619, 529, 
562, 663. 

(c) See titles Negugence, Vol. XXL, pp. 378, 467 ; Public Authori- 
ties and Public Officers, Vol. XXIIL, p. 313. 

(d) Charing- Cross, West End and City Electric Buppdy Co, v. London 
Hydraulic Power Co. (1913), 29 T. L. R. Qid,G\tingLon(hnHydraulicPower 
(Jo. V. 8t. James' Electric Light Co. (1906), per Fauwell, J. (water brought 
under pressure into roadway is within the doctrine of Bylands v. Fletcher 
(1868), L. R. 3 II. L. 330 (see title Negligence, Vol. XXL, pp. 401, 466), 
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functions, as the case may be, may, but does not necessarily, involve 
an injury to anyone (c), there is an obligation on the undertakers 
to take all reasonable steps to prevent the occurrence of such 
injury, and if in the course of attaining that end or exercising those 
functions a needless injury is caused by a tortious act the statutory 
authority affords no legal justification for it(/). 

975. Where the duty which involves the possibility of com- 
mitting an act which may or may not cause injury arises merely 
out of the possession of property acquired pursuant to statutory 
powers, the fact that the property has been so acquired does not of 
itself afford any justification for the commission of a tortious act (g). 
Such justification, if it exists, must be sought for from some duty, 
obligation, power, or right (h). 

976. In addition to the defences arising out of statutory 
authority and based on legal justification or excuse, there are cases 
in which a statutory defence is expressly given to the person com- 
mitting a particular act within the purview of a particular 
statute (t), or to all persons who come within a class which a statute 
is intended to protect (k). 


even though brought in an ordinary and reasonable manner) ; compare 
Stewart v. Metropolitan Water Board (1912), Thnesy 28th March. 

(e) The doctrine of Bylands v. Fletcher (1868), L. K. 3 H. L. 330, may 
apply, for example, to paving by a tramway company {West v. Bristol 
Tramways (V>., [1908] 2 K. B. 14, C. A.), or to a sewer owned by a local 
authority, where there is a common law duty to see that the sewage does 
not escape to the injury of others (Jones v. Llanrwst Urban Councilt [191 IJ 
1 Ch. 393; compiive L(mbeHY> Lowestoft Corporationf [1901] 1 K. B. 590); 
see titles Negligence, Vol. XXL, p. 467 ; Nuisance, Vol. XXL, pp. 619 
et seq., 529 ; Sewers and Drains, V'ol. XXV., p. 741. 

(/) Oeddis v. Bann Beservoir {Proprietors) ( 1878), 3 App. Gas. 430 ; Bathurst 
Borough v. Mac.pherson (1879), 4 App. Gas. 256, P. C., as explained in 
Sydney Municipid Council y. BourkCy [1895] A. C. 433,441, P* C. ; Hawthorn 
Corporation Y. Kannuluikf [1906] A. C, 105, P. C. ; and see titles Public 
A uxnoRiTiES AND PuBLic OFFICERS, Vol. XXIIL, p. 313; Railways 
AND Canals, Vol. XXIlL.p. 724 ; Shipping and Navigation, Vol. XXVL, 
pp. 628, 642, 647, 648. 

{g) Stourcliffe Estates Co., Ltd. v. Bournemouth Corporation, [1910] 2 Ch. 
12, C. A. ..ft 

{h) Embley v. North Eastern Bail. Co., [1896] 1 Ch. 418, 429 ; Kirby v. 
Harrogate School Board, [1896] 1 Ch. 437, C. A, • 

(i) The defence of “ Not guilty ” by statute is preserved by the Judica- 
ture Acts (see R. S. C., Ord. 19, r. 12), and, although repealed by the Public 
Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), s. 2 (e), so as it- 
w*as provided for public authorities by public general statutes, it still 
remains available ^o private persons {Lyles v. Southeni-on-Sea Corpora- 
tion, [1906] 2 K. B. 1, 13, C, A.), or under local and personal Acts, if passed 
since the lOth August, 1842 {BodenY. Smith 13 Jur. 428), but not if 

passed before that date (Limitations of Actions and Costs Act, 1842 (6 & 6 
Viet. c. 97), s. 3). Subject to these limitations the defence applies in cases 
of illegal distress (see title Distress, Vol. XL, p. 206), and to actions for 
penalties, arrest and imprisonment by persons having authority to arrest 
or imprison, and for acts done under the Highways, Metropolis Manage- 
ment, County Courts, or Customs and Excise Acts (see title Pleading, 
Vol. XXIL, pp. 448, 449). As to statutory defences in a county court, 
see title County Courts, Vol. VIII., p. 485. 

(k) See titles Action, Vol. I., pp. 24 et seq. ; Limitation op Actions, 
Vol. XIX., pp. 178, 180 ; Public Authorities and Public Officers, 

n.L. — XXVII. K K 


Sect. 1. 
Justification 
and 

Excuse. 


Duty arising 
from 

possession of 
property. 


Defences 
created by 
alatiile. 



Tout. 


Bbot. 1. 
jQBtIfioation 
and 

Excase. 

When 

juRtifiable. 


Self-defence. 


Sub-Sect. 6.— ■Protection of Person or Pr<^ty, 

977 . Every person is justified in taking all reasonable and 
proper steps to defend himself (1) and those under his care {m\ and 
his or their property (n), from injury or imminent risk of injury, 
whether such injury or risk arises from an attack by or from any 
other act or omission of another person, or from a natural cause 
without the intervention of human agency (o), and if injury results 
to another person from the taking of such steps the fact that such 
injury or risk existed and that such steps were required and were 
taken for the purpose of obviating it may afford a justification or 
excuse (p). 

Where such injury or risk arises from an attack by or from any 
other act or omission of the person who is injured which is itself 
unlawful, all reasonable and proper steps required and taken for the 
purpose of obviating such injury or risk are justified ((?), and form 
a good ground of defence against the person who is causing such 


Vol. XXIIL, pp. 338 et seq; ShaolcUton v. Swift, [1913] 2 K. B. 304, 
C. A. (detention of alleged lunatic). 

(Z) The acts must be done “in necessary self-defence ** (R. S. C., Appen- 
dix D, 8. VI.). The defence that they were so done does not cover any excess 
{Dean v. Taylor (1865), 11 Exch. 68; see title Trespass, pp. 856, 868, 876, 
post). 

(m) Thus, an assault may be justified if made by a husband in defence of 
his mfe, a master in defence of his servant, or a parent in defence of his 
child, or vice versd in each case ; see titles Criminal Law and Procedure, 
Vol. IX., p. 609 ; Infants and Children, Vol. XVIL, p. 114 ; Trespass, 
pp. 861, 862, 890, post; LeighY. Gladstone (1909), 26 T. L. R. 139. There 
may also be a duty on a person to take steps where there is danger to the 
lives of persons who are not under his care {Eandcocky. Baker (1800), 2 
Bos. & P.260; and see title Shipping and Navigation, Vol. XXVI., pp. 96, 
561, and Part XL), but no such duty arises when property only is in danger 
{Scaramanga v. Stamp (1880), 6 C. P. D. 295, C. A.). As to arrest, see title 
Criminal Law and Procedure, Vol. IX., pp. 296, 307. 

(w) Deane v.OZftyZon (1817), 7 Taunt. 489, 630 ; Maxey Drainage Boardy. 
Great NoHJiern Bailway (1912), 106 L. T. 429 ; Oreyvensteyn v. Hattinqh, 

[ 1 9 1 1] A. C. 355, P. C. ; and see title Criminal Law and Procedure, Vol. IX., 
p. 609. Including an incorporeal hereditament, such as a right of shooting 
{PParri^on^Y. WuUmd {Duke), [1893] 1 Q. B. 142, C. A.). The act, to be 
jusitoedt mi^t be reasonably necessary for the purpose of saving the pro- 
perty from the peril {Cope V. Sharpe (No. 2), [1912] 1 K. B. 496, C. A.; 
see title .^NiMA];<s, Vol. I., pp. 395, 396), which would not be the case if much 
less imu^ous means were available for that purpose {Miles v. Hutchings, 
[1903p 2 K. 714; and seo title Game, Vol. XV., pp. 227, 228). For 
defence of property wounding is not justified (2 Co. Inst. 316). 

(o) Where a person is charged with damage which he could not possibly 
prevent by the dxercise of such ordinary care, caution and skill as may 
reasonably bo required, he is entitled to say that such damage is the result 
('f an inevitable accident {The Schwan, The Albano, [1892] P. 419, C. A.), 
whether such accident takes place at sea or on land {ibid,, at p. 434) ; and 
if throuffh the happening of events over which he has no control he is put 
into such a position that, in spite of the exorcise of ordinary care, caution 
and skill, he does damage, he is not responsible for it {ibid. ; see title 
Shipping and Navigation, Vol, XXVI., Part XL). 

( p) See Oreyvensteyn v. Hattingh, supra ; and notes (c), (<Z), p. 469, ante, 
notes (Z), (m), (w), supra. 

{q) HarrisonY. Butland {Duke), supra ; compare Hope v. Osborne, [1913] 
2 Ch. 349; and see titles Nuisance, Vol. XXL, pp. 647 et seq. ; Trespass, 
pp. 870, 874, post. 

St 
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injury or risk, even though the steps taken would, but for such sect. i. 
excuse, have been tortious (r). Justification 

Where such risk arises from a natural cause without the inter- and 
vention of human agency (s) or from an act or omission of a third I^xcuse. 

party (t), or from an act, which is not in the circumstances unlawful, Averting 
of the party injured, and the risk is still imminent, any act which is danger!^' 
bond fide and reasonably done with the sole intention and in 
pursuance of the duty of obviating such risk (i/) may be justified, 
although otherwise tortious, if that which would give the act its 
tortious character is a result of the performance of such duty. 

Sub-Sect. 6 . — Jmiijimtion in Particular Classes of Cases. 

978. In particular classes of cases of tort a justification or Spccijii cjiscs. 
excuse may be available which arises out of the nature of the act 

alleged to be tortious (iv) or out of the relations between the parties 
concerned (x), 

979. A person may inflict an injury on another in the course Uciution of 
of performing some duty owed to the person injured arising out I'iirtics. 

of a personal, contractual, or other relationship between them, and 
when the act resulting in such injury is done in the performance of 
such duty and with tlie bond fide intention of benefiting the person 
injured, it is justified, and does not merely by reason of its 
otherwise tortious character give rise to a right of action (a). 

In cases where the person occasioning and the person suffering common 
an injury are fellow servants engaged in a common employment employment, 
for and under the same master, the master is not, excepting under 
statute, liable for the consequences of the injury (6). 


(r) See titles Trespass, p. 862, post ; Trover and Detinue, p. 908, post. 

(s) B. V. Pagham Sewers Commissioners (1828), 8 B, & C. 365 ; Nieid v. 
London and North Western Bail. Co. (1874), L. R. 10 Exch. 4 ; Qreyvensteyn 
V. Ilattingh, [1911] A. C. 355, P. C. 

(i) Scott V. Shepherds 2 Wm. Bl. 892 ; 1 Smith, L. C., 11th ed., 

p. 464, per De Grey, C.J., at p. 461 (“ any innocent person removing the 
danger from himself to another is justifiable ’*) ; Whatley y. Lancashire and 
Yomshire Bail. Co. (1884), 13 Q, B. D, 131, 141, C. A. in Scotty ShephM 
the squib was a danger to all and was never in the possession pf the p^spn 
in the coach ”). t ^ 

(i^) See title Negligence, Vol. XXT., p. 479. Wliere the danger is not 
common to the party committing and the party suffering the injury, the 
mere fact that what has happened already will, if not remedied, result 
in danger in the future does not justify an injury to another whicli results 
from a voluntary ek^ction to got rid of tho danger by a atop which causes 
such injury {Whalley v. Lancashire and Yorkshire Bail. (To., supra). 

(w) For examples, soo titles Trespass, pp. 880 ef seg., ,• Public 
Autiioiu'j lES AND PUBLIC OFFICERS, Vol. XXIII., pp. ^ISctseq. ; Shipping 
AND Navigation, Vol. XXVI,, pp. 560, 555, 666. 

(05) Stacey y. Sherrin (1913), 29 T. L. R. 555 (obstruction of right of 
way justifying trespass) ; compare Ropey. Osborne, [1913] 2 Cli. 340, 354. 

[a) As to the parent’s duty to educate and right to chastise his child, see 
titles Infants and Children, Vol. XVII., pp. 107, 116 ; OOiespass, p. 876, 
post ; as to the relations of master and scholar, see title Education, 
Vol, XII., p. 124 ; and of master and apprentice, see title Master and 
Servant, Vol. XX., p. 106. 

(6) See title Master and Servant, Vol. XX., p. 132. 
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Tort. 


Sect. 1. 

Jastiilcation 

and 

Excuse. 

Privilc'jo. 
Kffoct of 
release. 


Leave .a.i'l 
licence. 


In cases of defamation (e) privilege which affords a ground of 
defence may arise either from the nature of the publication or from 
the relations between the parties (d), 

Sue-Sect. I.—Jlekase. 

980. If a person of full age and competent understanding who 
has suffered an injury by reason of a tortious act with full knowledge 
of all the facts which give him a right of action elects to release 
such right, such release, even though made without consideration, is 
binding if made by deed (/?). 

If made for any consideration, however small and however 
inadequate it may be as compensation for the injury suffered, it 
gives ground for a plea of accord and satisfaction (/), and if made 
with one of several joint tortfeasors may operate to discharge the 
right of action as against all (7). 

Sub-Skct. 8. — Jlairer and Conscf/L 

981. Every person of full age and competent understanding being 
capable of binding himself not to pursue a right of action, even 
after such right has accrued, is a fortiori capable of so doin^ while 
such right is in course of accruing. Accordingly, where a tortious 
act is in course of being committed which may be expected to 
result in an injury to a person of full age and competent under- 
standing, any words or acts of such person from which if accepted 
and acted on by a tortfeasor it might be inferred that he had agreed 
to forego his resulting right of action may afford a legal justification 
or excuse {Ji). Thus, if such a person to whom a duty is owed 
either expressly or impliedly authorises a departure from the duty 
owed to him and injury results to him from an act which is not 
contrary to law (i), but which would but for such authorisation 
give rise to a cause of action, such authorisation may afford 
ground for a defence based on leave and licence (J). 

When a person who suffers injury from an act or default is 
capable of agreeing and has himself agreed to and invited that very 
act or default, he has no right of action in respect of it (/i). 

982. Even though the person injured has not expressly invited 
the very act or default, a defence may exist when waiver is proved. 
Waiver is the abandonment of a right, and may bo express or 
may be implied from conduct which is inconsistent with the 


(c) See title Libel and Slander, Vol. XVIII., pp. 677 et seq . 

{d) Ibid., pp. 68r5 et seq. Where there is a joint tort, the express malice 
of one affects all the joint tortfeasors even though otherwise privileged 
{Smith V. StreatfeiU (1913), 109 L. T. 173). 

{e) See titles Contract, Vol. VII., p. 441 ; Deeds and Other Instru- 
ments, Vol. X., p. 376 ; Equity, Vol. XIII., pp. 164, 165. 

if) See titles Contract, Vol. VIL, pp. 442, 443 ; Equity, Vol. XllL, 
p. 165. 

ig) See title Contract, Vol. VII., p. 444 ; and p. 489, ante. 

{h) See titles Equity, Vol. XIII., p. 166; Statutes, p. 196, ante. 

(i) Edwick v. llawkes (1881), 18 Ch. D. 109, 208. 

( j ) See title Trespass, pp. 860, 870, psL 

{k) Smith V. Baker Sons, [1891] A. C. 325, per Lord IIerschell, at 
p. 360. 
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continuance of the right (1), A mere statement of an intention not sect. i. 
to insist on a right does not suffice unless it is so made and acted on Justification 
as to estop the party making it from relying on the right, that is, 
unless it operates as a release, and it cannot so operate unless the E xcus e, 
person making it has full knowledge of the rights which he 
releases (?a), 

983. If the person who suffers from the injury, being of competent \ oienu non ja 
age and understanding, has with, full knowledge of the duty owed 

to him and of the breach of it and the resulting risk, himself 
voluntarily incurred that risk so that the proximate cause of the 
injury may reasonably be said to have been his own voluntary act, 
then, whether the consent estops him from claiming or not, the 
person who has committed the breach of duty can defend himself 
on the ground that volenti non Jit injuria (n). 

Sub-Sect. 9 . — Contributory Negligence, 

984. If the person who suffers from the injury has in fact irowfara 
contributed to the injury by a wrongful act or default on his own defence, 
part,* such contributory act or default may afford ground for a 
defence to an action by him. For example, if notwithstanding a 
wrongful act by an alleged tortfeasor the person injured might by 

the exercise of reasonable care have avoided the injury and 
negligently failed to avoid it, such contributory negligence may 
afford a ground of defence to an action (o). It does afford such a 
defence whenever it is the folly and recklessness of the plaintiff 
himself, and not the tortious act of the defendant, which was the 
real cause of the injury (p). 

Sect. 2. — Statute of Limitations. 

985. An action founded on a tort, in whatever court it may bo periods 
brought (^), is within the spirit and meaning of the Statutes of within which 
Limitation (?■). The period of time after which such action will be ^rbro^ht! 


{1) Boe V. Mutual Loan Fund (1887), 10 Q. B. D. 347, C. A. 

(w) See title Equity, Vol. XIII., p. 165; compare Law v. Law, 

1 Ch. 140, C. A. As to waiving the tort wliere there has boon a conversion 
or detention and sale, and suing for money liad and received, see Smith 
V. liaher L. R. 8 C. P. 350; and titles Tbespass, p. 869, imst; 

Tbover and Detinue, pp. 908, 912, 915, post. 

(n) Smith v. Baker dr Sons, [1891] A. C. 325 ; see title Master an]> 
Servant, Vol. XX., p. 120; GilesY, London County Council (1903), 08 J.P. 
10 ; Torrance v. Mford Urban District Oottr? ctl (1909), 2^ T. L. R. 355, C. A. 

(o) Grand Trunk Bail. Co. of Canada v. McAlpine (1913), 29 T. L. R. 
679, P. C. (a plaintiff whose negligence contributed to the injury may 
recover, provided that it can be shown that the defendant could by the 
exercise of ordinary care and caution have avoided the consequences) ; 
see titles Negligence, Vol. XXL, pp. 446 et seq. ; Shipping and Navi- 
gation, Vol. XXVI., Part XI. ; and compare Lowfon, Tilbury and Southend 
Bailway v. Paterson (1913), 29 T. L. R. 413, 11. L. 

ip) Grand Trunk Bail. Co. of Canada v. McAlpine, supra. 

iq) Gibbs V. Guild (1882), 9 Q. B. D. 69, C. A. ; BuUi Coal 

Osborne, [1899] A. C. 361, P. C. ; Thomson v. Clanmorris {Lord), [1900] 1 
Ch. 718, C. A. (distinction between action for penalty and action of tort). 

(r) See title Limitation of Actions, Vol. XIX., pp. 37, 38. ^ The statute 
must be pleaded except where special provisions apply {ibid., p. 183). 
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Tort. 


SEX3T. 2 . barred is nofe the same for all torts, being two years in an action of 
Statute slander for the speaking of words which are actionable se(s), 

of Liinita- four years in an action of trespass to the person (f), and six years 
tms. action of libel or of slander if the words are not actionable 

per 86 (v). 

The date from which time begins to run depends on the nature 
of the tort, and on the question whether the tort is or is not 
fraudulently concealed (?r). 

Sect. 3. — Death of Either Darty, 

Death of 986. The death of a person who has been injuriously affected in 
miurai. Pfi^sonal capacity by a tortious act puts an end to the cause of 

action arising therefrom, but where a tortious act has injuriously 
affected the personal estate of a person who has since died, a right 
of action survives to his personal representatives in respect of the 
damage actually caused to such estate (ar), and where the death has 
resulted from a tortious act, an action may be brought for the 
benefit of the wife, husband, parent, or child of the deceased for the 
injury resulting to them from such death (a). 

Death of 987. The death of the person who has committed a tortious act 
tortfeasor. affords a defence to his personal representative against a claim for 

unliquidated damages arising out of the tort(Z>) ; but an action may 
be brought for any wrong done to another in respect of liis property 
within six months before the death against the personal represen- 
tatives within six months after they have taken on themselves the 
administration (c), and the death of a tortfeasor does not afford a 
defence to a claim for such property as has been added to the estate 
of the tortfeasor as a result of the tort (d)* 


Distinction 
between torts 
to property 
and to person. 


Sect. 4. — Bankruptcy. 

988. It is a good defence to an action by a bankrupt that the 
entire cause of action has passed to the trustee in bankruptcy, and 


(«) See title Limitation of Actions, Vol. XIX., pp. 38, 62. 

(<) Seei6td., pp. 38, 61 ; and see title Trespass, pp. 877, 885, post. 

(u) See titles Limitation of Actions, VoL XIX., pp. 38, 62 ; Libel 
AND Slander, Vol. XVIII., p. 723. 

(w) See title Limitation of Actions, Vol. XIX., pp. 49 et sea. An 
acknowledgment of liability in respect of a tort will not in general have 
the effect of extending the time (iM., p. 60). 

{x) Eatchard v. M^ge (1887), 18 Q. B. D. 771 ; and see titles Execu- 
tors AND Administrators, Vol. XIV., pp. 226, 227 1 Limitation of 
Actions, Vol. XIX^ p. 75. 

(а) Fatal Accidents Act, 1846 (9 & lOVict. c. 93); amended by the Fatal 
Accidents Act, 1864 (27 & 28 Viet. c. 96) ; and see title Negligence, 
Vol. XXI., pp. 465 et seq. 

(б) Be Duncan, Terry v. Sweeting, [1899] 1 Ch. 387. 

(c) Civil Procedure Act, 1833 (3 & 4 WiU. 4, c. 42), s. 2; and see titles 
Executors and Administrators, Vol, XIV., pp. 313, 314; Limitation 
OF Actions, Vol. XIX., p. 76. 

(d) See titles Executors and Administrators, Vol. XIV., p. 312 ; 
Equity, Vol. XIII., p. 68. Proceedings to recover the expense caused by 
extraordinary traffic were held to be in the nature of an action for a personal 
tort within this rule {Story v. Sheard, [1^92] *2 Q. B. 615); compar*^ 
Chesterfield Bural Council v. Ne,wtpn, [1904] 1 K. B. 62, 66. C. A. ; and 
tjpe Highways, Streets, and Bridges, Vol. XVI., pp. 177 d seg. 
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all rights of action, whether in contract or in tort, do so pass which 
relate directly to the bankrupt’s property and can be turned into 
assets (e) ; but where a tort causes bodily or mental suffering or 
personal inconvenience to the bankrupt, or injury to his person or 
reputation, the right ol action remains with the bankrupt (/), and 
the trustee cannot intercept the proceeds so far as they are required 
for the maintenance of the bankrupt or his family (^). When one 
tort causes damage both to the property and to the person of the 
bankrupt and results in distinct causes of action, the bankrupt may 
sue as well as the trusteed). 


(s) See title Bankruptcy and Insolvency, Vol. II., pp. 137, 138, 
note (m). 

(/) See ibid., p. 138. 

(fl) See ibid., p. 139. 

(h) See ibid., p. 138 ; as to the cases where there is damage to both 
property and person, but not distinct causes of action, see ibid. 


TOTAL LOSS. 

See Insurance; Shipping and Navigation. 


TOW. 

See Shipping and Navigation. 
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TOWAGE. 

See Admiralty; Shipping and Navigation. 
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TOWING PATHS. 

See Fisheries ; Highways, Streets, akd Bridges ; Waters 
AND WaTBRCODRSES. 


TOWN CLERK. 

Sec Local Government. 


TOWN COUNCIL. 

See Local Government. 


TOWN PLANNING. 

See Public Health and Local Administration. 


TOWN POLICE CLAUSES ACT. 

See Criminal Law and Procedure; Police; Street and Aerial 

Traffic. 


TRACTION ENGINE. 


See Highways, Streets, and Bridges ; Street and Aerial 
Traffic. 



( 505 ) 


TRADE AND TRADE UNIONS. 


PAGE 

Pakt 1. MEANING OF “TRADE” AND “BUSINESS” - - 509 


Paht II. GENERAL CONTROL AND SUPERVISION OF TRADE 613 


Sect. 1. The Board of Trade - - - - - - -513 
Sect. 2. Census of Production- ------ 614 

Sect. 3. Inquiries and Arbitrations by the Board of Trade 610 
Sect. 4. Conciliation Boards 516 


Sub-soct. 1. Definition ------- 

Sub-sect. 2. Registration ------- 

Sub-sect. 3. Procedure - " . " “ . " . " 

Sub-sect. 4. Local Inquiries, Conciliation, and Arbitration - 
Sub-sect. 6. Reports ------- 

Sect. 5. Trade Boards - -- -- -- - 

Sub-sect. 1. Nature and Object 

Sub -sect. 2. Constitution and Procedure - - - - 

Sub-sect. 3. District Trade Committees - - - - 

Sub-sect. 4. Duties of Trade Boards - - - - - 

(i.) In General ------- 

(ii.) Fixing of Rates of Wages 

Sub-sect. 5. Orders by the Board of Trade - - - 

Sub-sect. 0. Effect of Rate before it is made Obligatory by 
Order- - - - - - ■ " 

Sub-sect. 7. Effect of Rate 'when made Obligatory by Order 
Sub-sect. 8. Complaints by Workers - - - - - 

Sub-sect. 9. Appointment and Powers of Officers 

^VRT m. FREEDOM OF TRADE AND MONOPOLY - 
Sect. 1. General Principle of Freedom of Trade 
Sect. 2. Monopoly - -- - 


616 

516 
617 

517 

518 
518 

518 

519 

520 
621 

521 

521 

522 

522 

523 
624 

524 

526 

525 
520 


i-’AHT rv. EESTRA.INT OF TRADE BY CUSTOM AND STATUTE 530 


Sect. l. Restraint by Custom - - - - - 

Sect. 2. Restraint by Statute - - - - 

Sub-secU 1. In General ■ ’ ” " * 

Sub-sect. 2. The Slave Trade - - - - 

(i.) Nature of Slavery - - - - 

(ii.) The Trade in Slaves - - " ™ ", 

fiii.) Seizure of Vessels Engaged in the Trade 
(iv.) Jurisdiction - - - - - 

Sub-sect. 3. Chicory Dryers and Roasters - 
Sub-sect. 4. Hosiery Manufacturers - 
Sub-sect. 5. Silk Weavers - - “ " 

Sub-sect. 6. The Growing of Tobacco 
Sub-sect. 7. Old Metal Dealers - - " 

Sub-sect. 8. Marine Store Defers - - - 

Sub-sect. 9. Anchors and Chain Cables - 
Sub-sect. 10. Sale of Pistols - - “ " 


- 530 


- 532 

- 632 

- 533 

- 533 
^ 534 

- 536 

- 538 

- 639 

- 640 

- 540 

- 541 

- 541 

- 543 

- 544 

- 546 



606 


Trade aud Trade Unions, 


FAOX 


Past V. IlESTEAINT OP TEADE BY AGREEMENT - - - 54S 

Sect. 1. Introductory 648 

Sect. 2. Classes of Agreements 549 

Sect. 3w The Old Distinction between General and Partial 

Eestraint 650 

Sect. 4. Eequisites of a Valid Eestraint - - - - 563 

Sub-sect. 1. In General ------- 553 

Sub-sect. 2. Eeasonableness ------ 563 

Sub-sect. 3. Consideration ------- 664 

Sub-sect. 4. Certainty ------- 567 

Sect. 5. Parties 667 

Sub-sect. 1 . In General ------- 567 

Sub-sect. 2. Infants ------- - 667 

Sub-sect. 3. Eepreaentatives and Assignees _ - - 669 

Sect. 6. Construction of the Contract - - - - 569 

Sub-sect. 1. In General ------- 569 

Sub-sect. 2. Limitation of General Terms - - - 570 

Sub-sect. 3. No Presumption of Illegality - - - - 572 

Sect. 7. Severability - 572 

Sect. 8. Formalities -575 

Sect. 9. Breach 575 

Sub-sect. 1. In General ------- 575 

Sub-sect. 2. In Particular Cases ----- 576 

Sub-sect. 3. Waiver and Eelease ----- 580 

Sect. lo. Eemedies 580 

Sub-sect. 1. Injunction ------- 580 

Sub-sect. 2. Damages - - - - - - -681 

Sect. 11. Miscellaneous 582 

Sect. 12. Particular Trades, Businesses, and Professions 583 

Part VI. GOODWILL S-S"' 

Sect. 1. Nature of Goodwill 590 

Sect. 2. Transfer of Goodwill ------ 693 

Part VH. TEADE UNIONS 597 

Sect. 1. Definition and Legal Status of a Trade Union - 597 

Sub-sect. 1. Definition of a Trade Union - - - - 597 

Sub-sect. 2. Legal Status of a Trade Union* - - - 600 

* (i.) In General - 600 

(li.) Distinction between Legal and Illegal Combina- 
tions -------- 600 

(iii.) Construction of the Agreement - - - - 604 

Sect. 2. Powers of a Trade Union 606 

Sect. 3. Trade Union Agreements 612 

Sub-sect. 1. When Trade Union Legal at Common Law - 612 
Sub-sect. 2. When Trade Union Illegal at Common Law - 613 

(i.) Agreements in General Legal - - - - 613 

^li.) Unenforceable Agreements - - - - 615 

(lii.) Meaning of Direct Enforcement- ^ - - 618 

(iv.) Time for Taking Objection to Jurisdiction - - 621 



Trade aijd Trade Unions. 


SOT 


Pabt Vn. TRADE UNIONS— cow^nwerf. 


PAGE 


Sect. 4. Registered Trade Unions 621 

Sub-sect. 1. Registration - - - - - - •621 

Sub-sect. 2. General Effect of Registration - - - 6i:» 

Sub-sect. 3. Name -------- 624 

Sub-sect. 4. Office ------- - 623 

Sub-sect. 6. Cancellation of Registration - - - - 623 

Sub-sect. 6. Membership- ------ 626 

Sub-sect. 7. Rules ------- - 627 


(i.) Statutory Requirements - - - - - 

(ii.l Amendment of Rules , - - - - 

(lii.) Construction of Particular Rules - - - 

Sub-sect. 8. Accounts - - - - - 

Sub-sect. 9. Pi’operty, and Powers and Duties of Trustees - 

{[.) Right to Hold Property - - - - - 

(li.) Vesting of Property in Trustees - - - - 

(iii.J Death and Change of Trustees - - - - 

(iv.) Liability of Tnistees - - - - 

(v.) Rendering of Accounts to and Actions thereon by 
Trustees ------- 

Sub-sect. 10. Exemption from Income Tax . - - 

Sub-sect. 11. Amalgamation ------ 

Sub-sect. 12. Dissolution ------- 

Sub-sect. 13. Offences and Penalties - - - - - 


627 

628 
629 

631 

631 


631 

632 

632 

633 


633 

634 
634 

634 

635 


Sect. 6. Criminal Offences Arising out of the Operations 
OF Trade Unions 


63S 


Sub-sect. 1. Conspiracy - 

Sub-sect. 2. Offences by Individuals 

Sect. 6. Torts Arising out of the Operations of Trade 
Unions - 

Sub-sect. 1. Toi-ts by Individuals 

(i.) When there is no Trade Dispute - - - 
(li.) When there is a Trade Dispute - - - - 

Sub-sect. 2. Conspiracy ------“ 

(i.) When there is no Trade Dispute - - - 

(ii.) When there is a Trade Dispute - - - - 

Sub-sect. 3. Justification- ------ 

Sect. 7. Agency - -- - 

Sect. 8. Meaning of “Trade Dispute”- - - - - 

Sect. 9. Rights of Action and Procedure - - - - 

Sect. 10. Relation of Trade Unions to Companies and 
Other Societies 


638 

644 

648 

648 

64H 

654 

655 
655 
659 
659 
661 
662 
664 


66S 


Pakt VIU. SLANDEE of title and trade LIBIjf. 

Sect. 1. In General 

Sect, 2. Slander of Title 

Sub-sect. 1. In General - - - - - 

Sub-sect. 2. Damage 

Sub-sect. 3. Malice ------ 

Sect. 3. Trade Libel 

Sub-sect. 1. In General - - - - - 

Sub-sect. 2. Damage - - - - - 

Sub-sect. 3. Malice -----’ 
Sub-sect. 4. Miscellaneous - - - “ 


671 

671 

672 


672 

673 
673 


675 

675 

677 

679 

6S0 



508 


Trade and Trade Unions. 


For Afjenc}/ 

A Umli ]I'br/i'3 

Closing Orders - 
Conspiracy 
( ^cmtract 

Cmshedsy Dairies 
Milksliops 

Designs 


- See title Agexcy. 

„ Public Health and Local Adminis- 
tration. 

,, Factories and Shops. 

„ Criminal Law and Procedure. 

„ Contract. 
id 

,f Public Health and Local Adminis- 
tration. 

„ Trade Marks, Trade Names, and 
Designs. 


Explosives - - - 

Food and Drugs - 
Friendly Societies 
Jfoppickers' and Fruit- 
pickers^ Lodgings 

Income Tax 

Intoxicating Liquors - 

Landlord and T enant - 
Lodging-houses - 

Master and Servant 
Millers - - - 

Notice of Accidents 


Offensive Trades - 

Partnership 
Fassing Off 

Patents - - - 

J^etrolenm - - - 

Fhosphorns MaUhes - 
Refreshment Houses 

Sale of Coal 
Sale of Goods 
Sale of Land 
Sale of Non-lnflam- 
mahle Fabrics - 

Shipping - - - 

Shop Honrs 

Tort - - - - 

Trade (^ustoms - 
Trade Desenftion 

Trade Fi dares - 
Trade Machinery 
Trade Marks 

Trade Names 

Trade Purposes - 
Trading Ship 
Weights and Measures 


Explosives. 

Food and Drugs. 

Friendly Societies. 

Public Health and Local Adminis- 
tration. 

Income Tax ; Ekvenue. 

Intoxicating Liquors; Theatres and 
Other Places of Entertainment. 

Landlord and Tenant. 

Public Health and Local Adminis- 
tration. , 

Master and Servant. 

Weights and Measures. 

Coroners ; Explosives ; Factories and 
Shops ; Master and Servant ; Mines, 
Minerals, and Quarries; Rail- 
ways AND Canals. 

Public Health and Local Adminis- 
tration. 

Partnership. 

Trade Marks, Trade Names, and 
Designs. 

Patents and Inventions. 

Public Health and Local Adminis- 
tration. 

Factories and Shops. 

Inns and Innkeepers ; Intoxicating 
Liquors ; Eevenue ; Sale of Goods. 

Weights and Measures. 

Sale of Goods. 

Sale of Land. 

Tr\de Marks, Trade Names, and 

Designs. 

Shipping and Navigation. 

Factories and Shops. 

Tort. 

Custom and Usages. 

Trade Marks, 'Trade Names, and 

Designs. 

Landlord and Tenant. 

Pills of Sale; Income Tax. 

Trade Marks, Trade Names, and 

Designs. 

Trade Marks, Trade Names, and 

Designs. 

Inhabited House Duty. 

Shipping and Navigation. 

Weights and Measures. 



Part I. — Meaning of Trade” and ‘‘Business” 


Parti. — Meaning of “Trade” and “Business.” 

989 . “ Trade ” in its primary meaning is the exchanging of goods 
for goods or goods for money ; and in a secondary meaning it is 
any business carried on with a view to profit, whether manual or 
mercantile, as distinguished from the liberal arts or learned profes- 
sions and from agriculture (a). The word, however, is one of very 


(a) The statement in the text summarises the dictionary definitions ; 
but as to the immateriality of “ a view to profit ” in the legal concep- 
tion of the term, see note (n), p. 511, po.st. Sec Bank of India v. Wilson 
(1877), 3 Ex. D. 108, per Pollock, B., at p. 120 ; Taxation Commissioners 
V. KirlCy [1000] A. C. 588, 502, P. (\ (“The word trade no doubt 
primarily means traffic by way of sale or cxcliange or commercial dealing, 
but may have a larger meaning so as to include manufactures ”) ; Balmer 
v. SnoWf [1900] 1 Q. B. 725, 727 (trade is buying and selling) ; Grainger 
ct‘ Son V. Gough, [1896] A. C. 325, per Lord Hersciiell, at p. 336 (a wine 
merchant exercises his trade “ by maldng or buying wine and selling it 
again with a view to profit ”), per Lord Davey, at p. 345 ; Eohinson 
V. Grosco^rt (1695), 5 Idod. Hep. 104, 108 (music and dancing are not 
trades, but professions ; compare Wanncl v. London {City Ghamherhiin) 
(1725), 1 Stra. 675); Speak v. Fotvell (1873), L. B. 0 Excli. 25, 27 (the 
occupation of a circus proprietor is not a trade; nor is that of an actor or 
professional gymnast or theatre proprietor) ; U arris v. Amery (1865), 
L. R. 1 C. P. 148, 154 (banking is not a trade) ; Hall v. Franklin (1838), 
3 M. & W. 259 (banking is included in the words “ dealing for profit ”) ; 
compare the distinction between trade and profession in relation t(> 
inhabited house duty, as to wbicli see title Inhabited House Duty, 
Yol. XVII., pp. 192, 193. AVhere slat utes enacted that everyone might sell 
commodities in any city by gross or retail, they were licld not to apply to 
artificers or manut'acturors(C’i/y o/ London's Case (1610), 8 Co. Rep. 121 b, 
128 a). The making and using of a decoy for ducks was treated as trade 
{KeehleY. Hickeringiil (1706), 11 East, 574, m), but not the mere chance of 
capturing or enjoyment of the presence of animals /crtc nalurte which come 
to a place of their own accord and arc not tit for human food, such as 
rooks {UannaniY. 3fockett (1824), 2 B. & 0.934 ; butsecAVud v. Edwards 
(1864), 17 C. B. (N. s.) 245, 258 ; AlletiY. Flood, [1898] A. C. 1, per Cave, 
at p. 36) ; see title Game, Vol. XV., p. 252. note {1). As to the question 
where a trade is carried on, see Grainger tO Son v. Gough, supra (a person 
does not necessarily carry on a trade in a country by exporting to that 
country or by merely soliciting orders through an agent in that country) ; 
San Faulo {Brasilian) Bail, Co. v. Carter, [1896] A. C. 31, 38 ; Crookslon 
Brothers v. Inland Beveniie, [1911] S. C. 217 ; and sec titles Coiu’ORATIONS, 
Vol. VIIL, p. 395 ; Income Tax, Vol. XVI., pp. 646, 647. For an analysi.^* 
of different kinds of trade, see the argument of Sawyer, A.-G., in Sandys 
V. East India Co. (1684), Skin. 197, 198. As to the meaning of “ trade” and 
“business” in relation to the Bankruptcy Acts, see title Bankruptcy 
AND Insolvency, W. II., pp. 173 d seg. ; in relation t# the Companies; 
Acts, see ibid. ; and title Companies, Vol. V., p. 45 ; in relation to restrictive 
covenants in conveyances or leases, see title Landlord and Tenant, 
Vol. XVIII., p. 510 ; in relation to the Married Women’s Property Acts, 
see title Husband and Wife, Vol. XVJ., pp. 352, 353, 369 ; in relation to 
income tax, see title Income Tax, Vol. XVI., pp. 643 et seq. ; in relation to 
inhabited house duty, see title Inhabited House Duty, Vol. XVII., 
pp. 192, 193 ; in relation to weights and measures, where the word is defined 
by statute, see Weights and Measures Act, 1878 (41 & 42 Viet. c. 49), s. 19 ; 
and title Weights and Measures. As to trade customs and usages, s(‘e 
title.s Custom and Usages, Vol. X., pp. 217 et seq. ; Insurance, Vol. XVTT., 
pp. 337, 342, 344, 346, 458. As to the distinction between retail and whole- 
sale trade in beer, wines, and spirits, see title Intoxicating Liquors, 
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Part I. general application, and must alway^^be considered with the context 
Meaning of with which it is used. Thus, tinder thV Sunday Observance Act, 
‘“Trade” 1677 (6), a solicitor (c), or a farmer (d), or a barber (e), or a coach 
4<Ti M proprietor (/), is not a tradesman, but a horse-dealer is(^) ; and 
Btisiness.” jjj various Eevenue Acts tne word trade ” is not limited 

to buying and selling (/i), but may include manufacture (i). 


Vol. XVIIL, pp. 10 et sea, ; in w^margarine, see title Pood and Drugs, 
Vol. XV., pp. 66, 67 ; in tobacco, see title J^eyrnue, Vol. XXIV., jpp. 678 
et seq, ; in respect of bakehouses, see title Factori|js and Shops, Vof. xIV., 
pp. 460, 461 ; in respect of shops, see Shops Act, 1912 (2 & 3 Geo. 6, c. 3), 
8. 19 (1) ; and title Factories and Shops, Vol. XIV., p. 611. For the 
distinction between trade purposes and domestic purposes in relation to 
water supply, see title Water Supply ; and for the distinction between 
trade and domestic refuse, see title Public Health and Local Adminis- 
tration, Vol. XXIII., pp. 568, 605. 

(6) 29 Car. 2, c. 7 ; and see titles Contract, Vol. VIL, pp. 402, 403, 
note (/) ; Time, p. 443, anU, 

(c) Feaie v. Dicken (1834), 1 Cr. M. & R. 422 (and even assuming that he 
is, it is not part of his ordinary calling to make himself personally liable on 
behalf of a client). 

(d) JK. V. Cleworth (1864), 4 B. & S. 927; sub nom. B, v. Silvester, 
33 L. J. (M. c.) 79. But farming is a business {Uarris v. Ame\y (1866), 
L. R. 1 C. P. 148) ; see title Agriculture, Vol. I., p. 294. 

(e) Palmer v. Snow, [1900] 1 Q. B. 726, per Channell, J., at p. 727 ; 

‘ Tradesman ’ means to denote a person carrying on a trade — buying or 

selling.” A barber’s business is expressly included in the definition of retail 
trade under the Shops Act, 1912(2 & 3 Geo. 5, c. 3), s. 19 (1) ; see titles 
Factorib8 and Shops, Vol. XIV., p. 611 ; Contract, Vol. VIL, p. 403. 

if) Sandiman v. Breach (1827), 7 B. & C. 96 (where, however, the 
decision turned largely on the fact that in similar statutes carriers, drovers, 
and wagoners were expressly dealt with); see title Contract, Vol. VIL, 
p. 403. 

(^) Fennell v. Bidler (1826), 6 B. & C. 406. A horse auctioneer soiling 
by private contract is not carrying on his ordinary calling [Drury v. 
Defontaine (1808), 1 Taunt. 131); but see Smith v. Sparrow (1827), 4 
Bing, 84, 88. 

( 4 ) Bank of India v. Wilson (1877), 3 Ex. D. 108 (occupation for the 
purposes of a telegraph company is occupation for the purpose of trade only, 
under the statutes dealing with inhabited house duty (House Tax Act, 1817, 
(57 Geo. 3, c. 25), s. 1 ; stat. (1824) 5 Geo. 4, c. 44, s. 4 ; Revenue Act, 186® 
(32 & 33 Viet. c. 14), s. 11) ; and see Bank of India v. Wilson, supra, per 
Kelly, C.B., at pp. 113 (“ It was not the intention of the legislature to 
limit the meaning of the word ‘ trade ’ to buying and soiling ; though 
that is the literal meaning of the word,”) and 115 (“We may reason- 
ably say that it ( ‘ trade ’ ) was intended to embrace a gi'eat variety of. 
different operations though all of a commercial character ; something 
therefore like a warehouse, like a shop, like a counting house ”) ; Edinburgh 
Life Assurance Co. v. Inland Revenue Solicitor (1875), 2 R. (Ct. of Sess.) 
394; distinguislmd in Bank of India v. Wilson, supra, at p. 116 (a life 
assurance company is not a trader ; compare Citizens Insurance Co, of 
Canada V. Parsons, Queen Insurance Co. v. Parsons (1881), 7 App. Cas. 96, 
111, 112, P. C.); Byhope Coal Co. v. Foyer (1881), 7 Q. B. D. 486 (the 
business of working a coal mine may bo a trade within the Income Tax 
Acts ; but the word “ concern ” was also used) ; Be Incorporated Council 
of Law Beporting for England and Wales [Duty on Estate) [ISSS), 22 Q. B. D. 
279 (a limited company publishing and selling law reports, but precluded 
Irom paying a dividend, apparently carries on a trade within the Customs 
and Inland Revenue Act, 1885 (48 & 49 Viet. c. 51), s. 11 ; but the word 
“ business ” was there also used). A circus proprietor is not a trader 


(i) For note (i), see p. 511, post. 
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In connexion with trade unions the word “ trade clearly 
includes the disposal of his labou/% a workman (k) and in the 
expression “ restraint of trade ** the word is used in its loosest sense 
to cover every kind of trade,' business, profession or occupation (Q. 

990 . ** j^usiness ” is a wider term, not synonymous with trade,’’ 

and means practically anything which is an occupation as distin- 
guished from a pleasure (wi). ^ 

991 . Profit or the inti^ntHo make profit is not an essential part 
of the legal definition of a trade or business ; nor does payment or 
profit constitute that a trade or business which would not otherwise 
be such (n). 


for the purpose of carriage licence duty under the Customs and Inland 
Revenue Act, 18C9 (32 & 33 Viet. c. 14), s. 19 (6) {Speak v. Powell (1873), 
L. R. 9 Exch. 26) ; compare titles Income Tax, VoL XVI., pp. 643, 644 ; 
Revenue, Vol. XXIV., p. 690, note (A). 

(t) Taxation Commissioners v. Kirk, [1900] A. C. 688, 692, P. C. As to 
the meaning of “manufacture,*’ see title Patents and Inventions, 
Vol. XXII,, p. 134. 

(k) CoApare Allen v. Flood, [1898] A. C. 1, per Cave, J., at pp. 35, 36 
(though on the point the learned judge was discussing his view was over- 
ruled by the House of Lords) ; and compare Fazakerley v. Wiltshire {\1^\), 
1 Stra. 462. But under stat. (1562-3) 5 Eliz. c. 4 (now repealed) a 
journeyman was held not to be a trader ; see p. 612, post ; and compare 
Clark V. Denton (1830),! B. & Ad. 92 (a journeyman does not “use an 
art “) ; R. v. Slmighier ( 1700), 2 Salk. 611 (whether a fellmonger who only 
pulls wool from the skin is a trader is a question for a jury) ; compare title 
Master and Servant, VoL XX., pp. 90, 119. 

(J) For a list of the trades etc. to which the doctrine of restraint of 
trade has been applied, see p. 583, post. As to contracts in restraint of 
trade generally, see pp. 648 et seq.. post. 

{m) Doe d. Wetherell v. Bird (1834), 2 Ad. & El. 161 (the use of premises 
as a private lunatic asylum is not a trade ; and compare ibid., per Lord 
Denman, C.J., at p. 166 (“ Every trade is a business, but every business is 
not a trade ; to answer that description it must be conducted by buying 
and selling *’) ) ; Harris v. Amery (1866), L. R. 1 C. P. 148, per Willes, J., 
atp. 164 ; Bolls V. Miller (1884), 27 Ch. D. 71, C. A. (the carrying on of a 
^aritable home for workinff girls, boarded without payment, is not a trade, 
but it is the business of a lodging-house keeper ; and compare ibid., jper 
Lindlet, L.J.,atp. 88 (“ The word (“business”) means almost anything 
which is an occupation as distinguished from a pleasure— anything which 
is an occupation or duty which requires attention is a business ”) ) ; see also 
titles Bankruptcy and Insolvency, Vol. II., p, 173 ; Landlord and 
I'ENANT, Vol. XVIII., pp, 516, 517 ; Master and Servant, Vol. XX., 
pp. 166, 156; and compare titles Partnersuip, Vol. XXII., p. 41; 
Patents and Inventions, Vol. XXII., p. 134. 

(n) Bolls V. MilleP. supra; Bramwell v. Lacy (1879), ^0 Ch. D. 691 ; 
Paddmgton Burial Board v. Inland Bevenue Commissioners (1884), 13 
Q. B. D. 9 ; for the case of a trade, see Be Incorporated Council 
of Law Beporting for England and Wales {Duty on Estate) (1888), 22 
B. D. 279, per Lord Coleridge, C.J., at p. 293 (“the definition of 
the mere word trade does not necessarily mean something by which a 
profit is made”); see also title Landlord and Tenant, Vol. XVIII., 
pp. 616, 617. Sometimes the words “ gain ” or “ profit ” are expressly 
used, as in stat. (1817) 57 Geo. 3, c. 99, s. 3 (now repealed). Under 
the Customs and Inland Revenue Act, 1878 (41 & 42 Viet. c. 15), s. 13 
(inhabited house duty), occupation for the purposes of a reading-room and 
library {London Library v. Carter (1890), 6 T. L. R. 161), or medical 
institute {British Institute of Preventive Medicine v. Styles (1895), II 
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Part I. 
Meaning of 
“Trade” 
and 

“ Business.” 

Exercisin" 
trade or 
business. 


Trade and Trade Unions. 

992 . The words “ to exercise a trad6 or business ” imply that'tho 
trade or business must be habitually or systematically, exercised : 
they do not apply to isolated transactions (o).- Nor is it a tradin" 
for a person to make articles for his own use or the use of his family 
or of a family which he serves ( p), or to work for his own purposes 
only (7). 


T. L. E. 432), with no payment of dividends, is not an occupation “ for 
the purposes of any trade or business ... by which the occupier seeks 
a profit.” Under the Companies Act, 1862 (26 & 26 Viet. c. 89), s. 4, 
farming and grazing was held to be *“ a business that has for it» object 
the acquisition of gain ” {Earns v. Amery (1866), L. R. i-C. P. 148)i But 
under stat. (1662-3) 6 Eliz. c. 4, which forbade any person to set up, 
occupy, use, or exercise any craft, mystery, or manual occupation in exist- 
ence at the date of the Act, unless' he had served an apprenticeship, the 
words were held to apply only to a person who got his living thereby 
{Shoyle v. Taylor (1607), Cro. Jac. 178 ; City of London's Case (IfilO), 8 Co. 
Rep. 121 b, 128 a). Stat. (1562-3) 6 Eliz.'c. 4 was repealed by tlio 
Apprentices Act, 1814 (54 Geo. 3, c. 96), ss. 1, 2 (saving the order and 
custom of the City of London). Being a penal Act and in restraint of 
trade it was strictly construed, and under it a partner who shared profit 
and loss, but took no part in the management, was held not to be pxercising 
the trade {Maynard v. Chase (1756), 1 Burr. 2) ; otherwise, where a person 
directed the trade himself {Uohhs v. Young (1691), 2 Salk. 610); see titb^ 
Partnersuip, Yol. XXII., pp. 4, 5. But exercising a trade by servants 
or apprentices was within the Act {Hobbs y. Young, suyra), and, apparently, 
it isdoubtfulwhethcr even under the Act Raynard v. Chascy supra, was good 
law. Only a master, and not a journeyman, was liable to penalties under 
tlie Act, for a journeyman was held not to exercise the trade {Hobbs v. 
Young (1691), as reported in 1 Show. 266, per Holt, C. J., at p. 268 ; Beach 
V. Turner (1769), 4 Burr. 2440 ; and see note (g), p. 525, x>osi) ; compare 
title Income Tax, Vol. XVI., pp. 643, 644. 

( 0 ) Compare Grainger d- Son v. Gough, [1896] A. (\ 325, per Lord 
]\IORRiS, at p. 343 (di^'senting on the main question in the ease from tlie 
majority of the comd) ; Spiers arid Pond, Lid. v. Green, [1912] 3 K. B. 576 ; 
Newman v. Oughion, [1911] 1 K. B. 792; see titles Food and Drugs, 
Vol. XV,, p. 64, note {g) ; Money and Money-Lending, Vol. XXL, p. 44; 
But if a person carrying on a particular business does a single isolated 
preliminary fust act in that business, he is carrying it on ; see A. -6?. v. 
Plymouth Corporation (1909), 100 L. T. 742, C. A., per Buckley, L.J.,^ 
X). 744. As to the case of a “sleeping partner,” see note (n), p. 511, 
ante ; as to how far a sleeping partner is bound, see title Partnership, 
Vol. XXII., pp. 24, 25. 

{p) Shoyle v. Taylor, supra ; City of London's Case, supra, at pp. 128 a , 
129 a (“It is not properly said that one uses a manual occupation 
when he makes no more than for himself, as he who brews or bakes 
for his own use”); Jgysxeich Tailors' Case (1614), 11 Co. Rep. 53 a, 
54 a (a domestic servant making garments for his master is not exercising 
a trade within stat. (1562-3) 6 Eliz. c. 4, or the bye-law of a corporation 
of tailors) ; Ncfi'is v. Staps (1616), Hob. 210, 211 (it is not exercising a 
trade to do it privately, as a tailor in a house, or the like) ; Hobbs v. 
Young, supra. ^ 

{q) Fazakerley v. Wiltshire (1721), 1 Stra. 462 (a bye-law regulating 
'porters did not apply to a person carrying his own goods) ; A.-G. v. Plymouth 
Corporation, supra (it is not “caiTyinc on the business of a wharfinger” 
to use one’s own wliaxf for loading and unloading materials for one’s own 
works ; nor is it “ permitting” such a business to be carried on to lease 
neighbouring land with leave to the lessee to use the wharf for loading or 
udo^ing materials for his own works). 
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' ' i 

Pe^rt II— General Control and Supervision 
of Trade. 

Sect. 1,-^The Board of Trade, 

993. Tho Board of Trade is the general supervising authority 
over the trade, industry, and ni),vigation of the British Empire (a). 

The Board is by statute the supervising and regulating authority, 
with executive and administrative powers and powers of inquiry 
and investigation, in the following matters, in addition to the matters 
inore^ fully dealt with in this title {h ) railways and canals (c) ; 
tramways (d) ; the suj^ply of gas (r), water (/) and electric 
light ((f ) ; companies getierally (f/) ; patents, designs, and trad(3 
marks (i) ; merchandise marks (./) 5 merchant shipping (k) ; 
registration of births and deaths at sea (1 ) ; boiler explosions (m) ; 
harbours (n) ; foreshores (o) ; telegraphs (p) ; lighthouses (q) ; 
coinage (r) ; explosives (.s) ; weights and measures (0 ; rifle ranges 
adjoining the sea or tidal waters (n) ; assurance companies (r) ; 
bankruptcy (/c) ; labour exchanges (.r) ; unemployment insurance (p), 
and sea flsheiios (:). 

(a) As to the constitution and functions of tho Board of Trade generally, 
see title Consti iutional Law, Vol. VII., pp. 102, 10 h 

(b) See pp. 514 ct seq., post. 

(c) See title Railways and Canals, Vol. XXIII., pp. C19 ci seq. ; aa to 
electric traction, eeei/n'cZ., pp. 697, 698. 

{(i) See title Tuamw i^s and Light Railways, pp. 779 ei seq., post, 

(e) See title Gas, Vol. XV., pp. 305 et seq, 
if) iSee title Wateu Supply. 

(0) See title Klectiuc Lighting, Vol. XII., pp. 541 et seq. 

{h) See title Companies, Vol. V., pp. 1 ei seq. 

(1) See titles Patents and Inventions, Vol. XXII., pp. 125 et seq., 
197, 108; Trade Marks, Trade Names, and Designs, pp. 685, 687, 694, 
695, 704, 741, post 

(j) See title Trade Marks, Trade Names, and Designs, pp. 722 
post. 

" • {k) See title Shipping and Navigation, Vol. XXVL, pp. 049 et seq. 
As to chain cables and anchors, see pp. 544 et seq.^ post. 

{1) See title Registration of Births, Marriages, and Deaths, 
Vol. XXIV., pp. 457 et seq. 

(vi) See title Factories and Shops, Vol. XIV., pp. 474, 476. 

(n) See titles Shipping and Navigation, Vol. XXVL, p. 645; Waters 
•and Watercourses. 

(o) See title Waters and Watercourses. 

(p) See title Telegraphs and Telephones , pp. 347 et seq., ante. . 

Iq) See title SiiiiyiNG and Navigation, Vol. XXVL, n. 649. 

(r) See title Constitutional Law, Vol. VI., p. 461. ^ 

(8) See title Explosives, Vol. XIV., pp. 384 et seq. 

{t) See title Weights and Measures. 

(u) See title Waters and Watercourses. 

(u) See title Companies, Vol. V., pp. 620 et seq. 

(iv) See title Bankruptcy and Insolvency, Vol. II., pp. 1 et seq, 

(x) See title Work and Labour. 

iy) See National Insurance Act, 1911 (1 & 2 Geo. 6, c. 55), ss. 84 et seq. ,* 
title Work and Labour. 

{z) See title Fisheries, Vol. XIV., p. 621. By the Board of Agriculture 
and Fisheries Act, 1903 (3 Edw. 7, c. 31), part of tho powers and duties 
of the Board of Trade as to fisheries generally was transferred to the Boj^rd 
of Agriculture and Fisheries ; see title Fisheries, Vol. XIV., pp. 695, 621. 

H.L.— -xxvn. L L 
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Trade and Trade Unions. 


Sect. 2. 

CenBus of 
Production. 

Date of 
census. 


Advisory 

committee. 


Forms. 


Sect. 2. — Census of Proditction, 

994. A census of production was taken in 1908, and is to be 
taken after that date at intervals prescribed by an order of the 
Board of Trade (a). The taking of the census ra superihtended by 
the Board, which issues the necessary forms and instructions (6), 
and as soon as possible after its completion a report and summary 
of the statistics compiled are presented to Parliament (c). . 

995. For the purposes of the census the Board of Trade 
appoints a committee or committees, including persona conversant 
with the conditions of and engaged in various trades and industries, 
to advise the Board in the preparation of formsfand instructions (fZ). 
The members of the committee receive such travelling and other 
allowances as the Board may fix (c). No member of a committee is 
permitted as such to see any individual return, or to be made 
acquainted with any information contained in any answer to any 
question put for the purposes of the census (/). 

996. The Board of Trade prepares forms to be filled up by occupiers 
of factories and workshops (g) ; by the owner, agent, or ma&ager of 
any mine or quarry ; by every builder ; by every person who by \vay 
of trade or business (h) executes works of construction, alteration or 
repair of railroads, tramroads, and the like ; by every person who 
by way of trade or business (//) gives out work to be done off his 
premises ; and by every person carrying on any other trade or 
business (h) which may be prescribed (i). The forms require such 
particulars, for the calendar year preceding the date of the census, 
or any part of such year, as may be necessary for ascertaining the 
quantity and value of production (A). 


(a) Census of Production Act, 1906 (6 Edw. 7, c. 49), s. 1. By an Order 
of the Board of Trade dated the 28th October, 1911, the census is to be 
taken in 1913, and thereafter in every fifth year. As to the census of 
l)opulation, see title Constitutional Law, Vol. VI., pp. 343 ct seq. 

(b) Census of Production Act, 1906 (6 Edw. 7, c. 49), s. 2. 

(c) Ibid,, s. 4. 

(d) Ibid., B. 9 (1), (3). 

(e) Ibid., 8 . 9 (2). 

(/) Ibid., 8 . 9 (4). 

Ig) That is {ibid.. Schedule (A) ), within the meaning of the Factory and 
Workshop Act, 1901 (1 Edw, 7, c. 22), s. 149; see title Factokies and 
Shops, Vpl. XIV., pp. 436 et seq. 

(h) For the moaning of these words, see pp. 509 et seq., ante. In the 
expression *‘tr^o or business” is included the exereise and performance, 
by a local or* other public authority, of its powers and duties (Census of 
Production Act, 1906 (6 Edw. 7, c. 49), s. 7). Where a trade or business is 
carried on by a company by means of a subsidiary company or companies, 
any two or 'more returns are to be treated as one {ibid., s. 6 (4) ). A com- 
pany is “’subsidiary ” if not less than three-fourths of its ordinary share 
capital 16 held by the otheT company {ibid.). As to subsidiary companies 
generally, see title Companies, Vol. V., p. 640. 

(t) Census of Production Act, 1906 (0 Edw. 7, c.49),8. 3 (1), Schedule ; 
see. the Rules of the 4th January, 1913, 20th January, 1913, and 14th 
February, 1913, thereunder (Stat. R. & 0., 1913, Nos. 34, 194, 196). 

(fc) The required particulars may include the nature of the trade, the 
output, number of working days, number of persons employed, power 
used or generated and the like ; but not the amount of wages (ibid., 
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Every form must be filled up, signed, and delivered by the date 
prescribed by notice in writing by the Board (/.). Eules are made 
for the carrying out of the census by the Board in consultation 
with the Home Secretary (i/0 ; and in the case of factories, work- 
shops, mines or (quarries the Home Secretary has power, by 
arrangment with the Board, to issue and collect the necessary forms 
and to cause any statistical returns which he is authorised under 
any epactment to obtain to be collected at the same time and, if 
convenient, upon the same forms (n). 

997*. Either the Board of Trade or the Home Secretary may 
obtain, either by th^ insertion of additional particulars or by the 
circulation of additional forms,' any further statistical or other 
information which any person may be willing to supply (/^>). By the 
rules provision maybe made for the exemptioTi, either wholly or in 
part and conditionally or unconditionally, of any proscribed person 
or class of persons from the obligation to make returns (j)). 

998. Provision is made for ensuring the secrecy of individual 
returns, and the avoidance of the disclosure of trade secrets and 
tradiitg profits, the penalty for disclosure or wrongful use of 
information being imprisonment for not exceeding two years, with 
or without hard labour, or a fine of unspecified amount, or both 
imprisonment and fine (a). 

The penalty for wilful refusal or neglect to fill up, sign, or deliver 
a form, or for wilfully making a false return or for refusing to 
answer or wilfully giving a false answer to any necessary question, 
is a fine not exceeding iJlO, and in the case of a continuing offence 
a further fine not exceeding T5 for each day during which the 
offence continues. In the case of a false return or answer the 
offence continues till a true return or answer is made (h). 


s. 3 (1)). Where it is* inconveiuent to take the calendar year prescribed, 
some other period may be substituted (Census of Production Act, 1906 
(6 Edw. 7, 0 . 49), s. 3 (1) (a) ) ; particulars as to output may include 
♦particulars of tlie afeegato estimated value of the materials used, and 
the total amount paid to contractors for work given out to them [ibid., 
s. 3 (1) (b) ) ; and particulars as to quantity of output are only required 
in the case of articles which are required by the official import and export 
list to be entered on importation into, or exportation from, the United 
Kingdom {ibid., s. 3 (1) (c) ). As to the provisipns l elatiug to the report 
of goods on importation, soo title Revenue, Vol. XXIV., pp. 687, 588. 

(Z) Census of Production Act, 1906 (6 Edw. 7, c. 49), s. 3 (2). The date 
must be not less than three months after the i^sue of the form {ibid.). 

(m) Ibid., 8 . 8 . • J9 • 

{n) Ibid., s. 5 (1), (2). As to returns which the Home Secretary is 
authorised by other Acts to direct, soo, for instance, Factory and Work- 
shop Act, 1901 (1 Edw. 7, c. 22), s. 130; Coal Miacs Act, 1911 j(l & 2 
Geo. 6, 0. 60), ss. 18, 22 ; and titles Factories and Shops, Vol. XI V., 
p. 626 ; Mines, Minerals, and Quai^ies, Vol. XX., pp. 606, 607. The 
Home Secretary may direct that the intervals at which returns are to bo 
made under the Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 130, 
are to be the same as. tnp intervals at which a census is directed (Census^ 
of Production Act; IDOO (6 Edw. 7, o. 49), s, lO). , 

(o) Ibid., 8. 11. 

Ip) Ibid., s. 8 (b). ^ 

{a) Ibid., 8.6(1), (2), (3), (6). 

{b) Ibid., B. 12. 
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Sect. 8 . — Inquiries and •^Arbitrations by the Board of Tradk 

999. Under many of the general Acts already referred to (c), the 
Board of Trade is directed or authorised to hold inquiries, and 
when required or authorised by any special Act (tZ) to sanction, 
approve, confirm or determine any appointment, niatter or thing, 
or to make any order or do any other matter or thing .for the 
purposes of a special Act, the Board is empowered to make such 
inquiry as may be necessary (t*) ; such inquiry may be held by 
any person pr persons duly authorised ‘by the Board (f). When 
application is made to the Board ip pursuance of a special Act 
to be arbitrator, or to appoint aft- arbitrator, or tc hold an 
inquiry, or to give its sanction, approval, confirmation or deter- 
mination, or to make an order, all expenses of the B<^ard are to 
be defrayed by the parties to the application, or such of them, 
subject to any provision in the special Act, ns the Board may 
direct ; or they may, hy order of the Board, be paid, as the, costs 
of the arbitration (g). 


Sect. 4. — Conciliation Boards, 

Sub-Sect. l—I)eJiniiion, 

1000. A conciliation board is any board constituted for tho 
purpose of settling disputes between employers and woi'kmen by 
conciliation or arbitration, or any association or body authorised by 
an agreement in writing made between employers and workmen to 
deal with such disputes (h). 

Sub-Sect. 2.— Eeyistrai ion . 

1001. A conciliation board may apply to tho Board of Trade for 
registration, sending with its application copies of its constitution, 
bye-laws and regulations, with such other information as tho Board 
of Trade may reasonably require (i). 

The Board of Trade keeps a register of conciliation boards, with 


(c) See p. 513, ante. 

{d) Namely, a local or local and personal Act, or an Act of a local or 
personal nature, including a provisional order of the Board confirmed by 
Act of Parliament, and a certificate granted by the Board under the 
Railways Construction Facilities Act, 1864 (27 & 28 Viet. c. 121) (Board 
of Trade Arbitrations etc. Act, 1874 (37 & 38 Viet. c. 40), s. 4) ; see title 
Railways and Cc\nals, Vol. XXIII., pp. 739, 740. “ 

{e) Board of Trade Arbitrations etc. Act, 1874 (37 & 38 Viet. c. 40), s. 2. 
(/) Ihid., 6. 2. 

(^) Ibid.t 8. 3. The Board may require payment on account or security ; 
its certificate is conclusive as to amount, and the amount may bo recovered 
as a debt, and, if payable to the Board, as a debt due to the Crown {ibid., 
8. 3) ; as to recovery of debts due to the Crown, see title Crown Prac- 
tice, Vol. X., pp. 7 et seq. As to the reference to the Railway Commissioners 
of cases to which a railway or canal company is a party, see Board of Trade 
Arbitrations, etc. Act, 18T4 (37 & 38 Viet. c. 70), s. 6 ; and title Rail- 
ways AND Canals, Vol. XXIII., pp. 740, 746, 754, 791. 

{h) Conciliation Act, 1896 (69 & 60 Viet. c. 30), s. 1 (1) ; see title Master 
AND Servant, Vol. XX., pp. 210, 211. 

(t) Conciliation Act, 1896 (69 & 60 Viet. c. 30), s. 1 (1), (2). 
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the' name and pi:inciDal office of each ai;^d such other particulars as 
it thinks expedient (j). The name of any board may, be removed 
from the register either on a ^Yritten application by the board (A:), 
or if the Board of Trade is satisfied that it has ceased to exist or to 
act(/). ^ . 

- Every registered conciliation b6ard mi;st furnish such returns, 
reports of its proceedings, and other documents as the Board of 
.Trade may reasonably require (m), 

SUB-^Eor. . 3. —Procedure, 

1002. Proceedings for conciliation before a registered conciliation 
board must, subject to any agreement to the contrary, be conducted 
in ' accordance with the regulations of the board (a). The 
Arbitration Act, 1889 (o), does not apply to the settlement by 

■ arbitration of any difference or dispute to which the Conciliation 
Act, 189G (p), applies ; hut any such arbitration proceedings must 
. be conduct?ed in accordance with such of the provisions of the 
Arbitration Act, 1889 (o), or such of the regulations of the concilia- 
tion J)oard, or under such other rules or regulations as may be 
. agreed upon by the parties (^/). 

8ub-8ect. 4 . — Local Inquiries^ Conciliation ^ am/ Arhitratum, 

1003 . The Board of Trade has power, if it appears to the 
Jioard tliat in any district or trade adequate means do not exist 
for having disputes submitted to a conciliation board, to appoint 
any person or persons to inquire into the conditions of the district 
or trade and to confer with the employers and employed, and, if 
the Board thinlcs lit, with any local authority or body, as to the 
expediency of establishing a conciliation board for the district or 
trade (r). 

1004 . The Board of Trade 'has power, where a difference exists 
or is ap[)rehended between an employer, or any class of employers, 

» and workmen, or between different classes of workmen, to do any 
or all of the following things: — To inquire into the causes and 
circumstances of the difference (x) ; to take steps for the purpose 
of enabling the parties to the difference to meet together, by 
themselves or their representatives, under the presidency of a 
chairman mutually agreed u 2 )on or nominated by the Board or by 
>some other person or body, with a view to the amicable settlement 
of the difference (0; to appoint a i)erson or persons to act as a 
conciliator or l^ard of conciliation, on the application of employers 

(j) Conciliation xVet, 189G (59 & 60 Viet. c. 30), s. 1 (3). i 

(/c) Ibid., 8. 1 (3). 

{1) Ibid., 8. 1 (6). 

(m) Ibid., 8. 1 (4). 

(n) Ibid., 8. 1 (6). 

(o) 52 & 53 Viet. c. 49 ; see title Arbitration, Vol. I., pp. 437 et seq. 

ip) 69 & 60 Viet. 0. 30. 

{q) Conciliation Act, 1896 (59 &; 60 Viet. c. 30), s. 3. 

(r) Ibid.,&. 4. For forms of rules of a conciliation and arbitration board, 
^see Encyclopjcdia of Forms and Precedents, Vol. XIV., p. 636. 

(tf) Conciliation Act, 1896 (59 & 60 Viet. c. 30), 8. 2 (1) (a). 

{t) Ibid., s. 2(l)(b). 
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Sect. 4. 
Conciliation 
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or 'workmen interested, and after taking into consideration the 
existence and adequacy of means available for conciliation in the 
district or trade and the circumstances of the caBe(w); and to 
appoint an arbitrator on the application of both parties (a). 

1005. A conciliator so appointed is to inquire into the causes and 
circumstances of' the difference by communication with the parties 
and otherwise to endeavour to bring about a settlement. He reports 
to the Board of Trade ; and if a settlement is effected, either by 
conciliation or arbitration, a memorandum of the terms is to be 
drawn up and signed by the parties or their representatives, and a 
copy of such memora^ndum is to be delivered to and kept by the 
Board (h). 

Sub-Sect. b.—Beports. 

1006. The Board of Trade must from time to time p;t‘esent to 
Parliament a report of its proceedings under tlie Conciliation 
Act (c). 

Sect. 5. — Trade Boards, 

Sub-Sect. 1— Nature and Ohjed. 

1007. In the case of four specified trades (d) and any other trades 
specified in a provisional order made by the Board of Trade and 
confirmed by Parliament (c), provision is made by statute for the 
regulation of the rates of wages through the medium of trade 
boards, which are to be established, if practicable, by the Board of 


(u) Conciliation Act, 1890 (59 & 60 Viet. o. 30), s. 2 (1) (c). 

(a) Ibid., 8. 2 (1) (d). 

{h) Ibid., 8. 2 (2), (3). 

(c) 59 & 60 Viet. c. 30, s. 5. Expenses incurred by the Board of Trade 
are defrayed out of moneys provided by Parliament {ibid., 8. 6). The 
following Acts arc repealed : — tlie Masters and Workmen Arbitration Act, 
1824 (5 Geo. 4, c. 96) ; the Councils of Conciliation Act, 1867 (30 & 31 
Viet. c. 105); and the Arbitration (Masters and Workmen) Act, 1872^ 
(35 & 30 Viet. c. 46). 

(d) Namely, (1) ready-made and wholesale bespoke tailoring and any 
other branch of tailoring in which the Board of Trade considers that the 
system of manufacture is generally similar to that prevailing in the wholesale 
trade ; (2) the making ot boxes or parts thereof made wholly or partially 
of paper, cardboard, chip, or similar material ; (3) machine-made lace and 
net finishing and mending or darning operations of lace curtain finishing ; 
(4) liaramcred and dollied or tommied chain-making (Trade Boards Act, 
1909 (9 Edw, 7, c. 22), Sched.). 

(e) Any other trale may bo included if the Board of Trade is satisfied that 
the rate of wages prevailing in any branch of the trade is exceptionally low 
and that the other circumstances of the trade are such as to render the 
application of the Act expedient {ibid., s. 1(1), (2) ) ; and, on the other 
hand, a trade may be removed from the operation of the Act if the Board 
of Trade considers that the conditions of the trade have so altered as to 
render the application of the Act unnecessary {ibid., s. 1 (3) ). As to pro- 
visional orders and petitions against them, see ibid., s. 1 (3), (5), (6) ) ; m 
to confirmation of provisional orders, see title Pabliament, Vol. XXI., 
pp. 703, 740 et seq. Provisional orders have been made applying the Act 
to the following trades ; — sugar, confectionery and food preserving, shirt - 
making, hollow ware making, linen and cotton embroidery, and calendering 
and machine ironing in steam laundries, but these have not yet been 
confirmed. 
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Trade for any trade, or any branch of work in any trade, to which 
the Act applies (/). 

SuBi'SECT. 2.—Con$Htuiion and Procedure. 


Sect. 6, 
Trade 
Boards. 


1008. A trade board consists of representative and appointed Uepresenta- 
members, chosen in 'accordance with regulations of the Board of members. 
Trade (</). Bepresentative members are members representing 
employers and members representing workers in equal propor- 
tions (/i). They are elected or nominated, or partly elected and 
partly nominated, as may be provided by the regulations ; and in 
trades where a considerable proportion of home workers are engaged 
the regulations must provide for the representation' of home 
workers (i). 

Appointed members may be appointed by the Board of Trade in AppointeJ 
such numbers as the Board thinks fit (A:), and such of them act on 
each trade board or district trade committee as the Board of Trade 
may direct (0- The number of appointed members acting on the 
same trade board or district committee at the same time must, 
howeyer, be less than half the total number of representative 
members (m). 

Women are eligible as members (n ) ; in the case of a board for Women, 
a trade in which women are largely employed, at least one of the 
appointed members acting must be a woman (o). 


if) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 2. The boards arc 
estabhslied in accordance with regulations made under the Act. Regula- 
tions have been made as fdlows : — ^for the chain-making trade, 
29th November, 1909 (Stat. R. & 0., 1909, p. 765) ; for the box-making 
trade, 27th April, 1910 (Stat. R. & 0. 1910, p. 827) ; for the lace etc. trade, 
4th May, 1910 (Stat. R. & 0., 1910, p. 825) ; for tho tailoring trade, 
26th July, 1910 (Stat. R. & 0., 1910, p. 831) ; as to constitution of district 
trade committees, 22nd July, 1910 (Stat. R. & 0., 1910, p. 836) ; as to 
mode of giving notice under the Trade Boards Act, 1909 (9 Edw. 7, c. 22), 
8. 18 (see note (A:), p. 52 l,poai), 27th April, 1910 (Stat. R.&O., 1910, p. 837). 
Where a board is established for a branch of work, any reference to tin*. 
** trade for which a board is established is a reference to that branch (Trad() 
Boards Act, 1909 (9 Edw. 7, c. 22), s. 2 (2) ). As to a trade or branch of 
work carried on in Ireland, see ibid., s. 2 (1) ; as to the laying of regula- 
tions before Parliament and the amendment thereof, see ibid., s. 19 ; as 
to tho exercise of statutory powers by a Secretary of State, see ibid., 
s. 20 (1), (2) ; as to the payment of expenses and remuneration, see ibid., 
8 . 21 . 

{g) Trade Boards Act, 1909 (9 Edw. 7, c. 22), ss. 11, 13. Tho regula- 
tions may apply generally to the constitution of all trade boards or 
specially to the» constitution of any particular board or class of boards 
{ibid., 8. 11 (1) ). For tho dates of the regulations, si^ note (/), supra. 

{h) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 11 (1). An employer, 
for the purposes of the Act, includes any shopkeeper, dealer, or trader, 
who, by way of trade, makes any arrangement, express or implied, with any 
worker in pursuance of which tho worker performs any work for which a 
minimum rate of wages has been fixed ; and in such case the wages are 
the net reraimeration obtainable by the worker in respect of the work after 
allowing for his necessary expenditure in connexion therewith {ibid., s. 9). 

(i) Ibid., 8. 11 (3). 

(k) Ibid., 8. 13 (1). 

{1) Ibid., 8. 13 (2). As to district trade committees, see p. 620, post. 

(m) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 13 (2). 

(n) Ibid., 88 . 11 (2), 13 (1). 

(0) Ibid., s 13 (2). 
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TRADE AND TRADE UNIONS. 


Sect. 6. 
Trade 
Boards. 

Chairman. 

Quorum. 


Constitution. 


Delegation o£ 
powers. 


Recommenda- 
tion of 
minimum 
rate. 


The Board of Trade appoints the chairman, who must be a 
member, and the secretary (p). 

1009. In order to constitute a meeting of a trade board, at least 
one-third of the representative members and at least one appointed 
member must be present (q). 

The proceedings of a trade board are not invalidated by any 
vacancy in its number or by any defect in the appointment, election, 
or nomination of any member (r). 

A trade board may regulate its own proceedings as it thinks fit, 
subject to the provisions of the Trade Board Act, 1909 («), and 
the regulations, if any, made by the Board of Trade (t), 

Sub-Sect. 3. — District Trade Committees. 

1010. A trade board may establish district trade committees, 

consisting partly of members of the board and partly of persons 
who are not members but represent employers or workers engaged 
in the trade. Such committees must be constituted in accordance 
with regulations made by the Board of Trade and act for such area 
as the Board of Trade may determine (?/). , 

^ At least one appointed member must act as a member of each 
district committee; local employers and workers must be equally 
represented thereon ; home workers must be represented in the case 
of any trade in which a considerable proportion of home workers 
are engaged in the district; and there must bo a standing sub- 
committee to consider applications for special minimum piece-rates 
and complaints made to the trade board, to which sub-committee 
all applications and complaints must bo referred (r). 

1011. A trade board may refer all matters which it thinks 
expedient to a district committee for its report and recommendations ; 
and may also delegate to such committee any of the powers and duties 
of the board, except the power and duty to fix a minimum time-rate 
or general minimum piece-rate (a). 

1012. Where a district committee is established for any area, it is«. 

the duty of the committee to recommend to the trade board minimum 
lime rates and, so far as it thinks fit, general minimum piece-rates 
applicable to the trade in that area. No such minimum rate fixed 
under the Act, and no variation or cancellation thereof, takes effect 
within the area unless recommended by the committee, or unless an 
opportunity has been given to the committee to report thereon to 
the board and the board has considered the report, if the committee 
has made one •• 

ip) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 11 (4). 

(g) IWd., 8. 11 (6). 

(r) Ibid., 8. 11 (6). 

(«) 9 Edw, 7, c. 22. 

(t) Ibid., 8. 11 (7). The Board of Trade has power to make such 
regulations as to proceedings and meetings, including the method of voting. 
For the dates of the regulations made, see note (/), p. 519, ante. 

(u) Trade Boards Act, 1909 (9 Edw. 7. c. 22), s. 12 (1). The regulations 
made are dated 22nd July, 1910 (Stat. R. & 0., 1910, p. 836). 

(v) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 12 (2). The Board of 
Trade regulations must provide for the above requirements (ibid.). 

(a) Ibtd., B. 12 (3). As to the rates, see p. 521, post. 

Jb) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 12 (4). 
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Sub-Sect. ^.—Duties of Trade Boards. 

(i.) hi (Jeneral. 

1013. It is the general duty of a trade board to consider as 
occasion requires any matter referred to it by a Secretary of 
State, the Board of Trade, or any other Government department, 
with reference to the industrial conditions of the trade, and to 
report thereon (c). 

(ii.) Fixing of Bates of Jlages. 

1014. Trade boards must, unless relieved from this duty by the 
Board of Trade (d), fix minimum rates of wages for time work 
(referred to as “minimum time-rates”), and may fix general mini- 
mum rates of wages for piece work (referred to as “general mini- 
mum piece-rates ”) for their trades (c). Such rates maybe fixed 
iSo as to apply universally to the trade, or so as to apply to any 
special process in the work, or any special class of workers, or any 
special area (/) ; they may be cancelled or varied by the board at 
discretion, and must, if the Board of Trade so direct, be reconsidered, 
whether»an application is made for the purpose or not (g). 

If however, a board reports that the fixing of a minimum time- 
rate is impracticable in any case, the Board of Trade may relieve 
it of its duty so far as respects that case(/i). 

1015. On the application of any employer a trade board must 
fix a special minimum piece-rate to apply as respects tlie persons 
employed by him in cases to which a minimum time-rate, but no 
general minimum piece-rate, is applicable ; and the board may, as 
it thinks fit, cancel or vary any such rate either on the application 
of, or after one month’s notice to, the employer (i). 

1016. Provision is made as to notice and the considering of 
objections (/.). 


(c) Trade Boards Aot, 1909 (9 Edw. 7, c. 22) s. 3. 

'Hd) See tlie text, infra. 

(e) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 4 (1). “ Trade” 

includes a branch of work in a trade where the board is estabfished for a 
branch of work ; see ibid., s. 2 (2) ; and note (/), p. 519, ante. 

if) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 4 (1). 

ig) Ibid,, 8. 4 (4). 

(h) Ibid., 8. 4 (1). 

(i) Ibid., 8. 4 (5). As to the meaning of ** employer,” see ibid., s. 9 ; and 

note (h), p. 519, ante ; see also title Master and Servant, Vol. XX., 
pp. 149, 190. • 

(&) Before fixing a minimum rate, the trade board must give notice of 
the rate proposed and consider any objections lodged within throe months 
(Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 4 (2) ) ; it must give notice 
of any rate fixed (ibid., s. 4 (3) ) ; and where it is proposed to cancel or 
vary a rate the provisions as to notice apply in the same manner as they 
apply where it is proposed to fix a rate (ibid., s. 4 (4) ). The Board of 
Trade must make regulations as to the notice to be given of any matter 
under the Act, with a view to bringing the matter, so far as practicable, to 
the knowledge of persons affected s. 18 (1) ) ; such regulations, dated 
the 27th April, 1910 (Stat. R. & 0., 1910, p. 837), have been made. Every 
occupier of a factory or workshop, or of any place used for giving out work 
to outworkers, must, in manner directed by the regulations, fix any notices 
in his factory, workshop, or place which he may by the regulations be 
required to fix, and must give notice in any other manner, if required by 
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Sect. 6. 
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Sub-Sect. 5.— ly the Board of Trade. 

1017. When a trade board has given notice of the fixing of a 
minimum time-rate or general minimum piece-rate it then becomes 
the duty of the Board of Trade, upon the expiration of six months 
from the date of the notice, to make an order, referred to as ** an 
obligatory order,” making that minimum rate obligatory, in cases 
in which it is applicable, on all employers and persons employed, 
unless the Board of Trade is of opinion that the circumstances 
are such that it is premature or otherwise undesirable to make 
such order, in which case the Board of Trade must make an order, 
referred to as an ‘‘ order of suspension,” suspending the obligatory 
operation of the rate (f). 

1018. When an order of suspension has been made, then at 
any time after the expiration of six months from its date the trade 
board may apply to the Board of Trade for an obligatory order, and 
the Board of Trade must make an obligatory order unless it is 
of opinion that a further order of suspension is desirable, in which 
case it must make such further order. To this further order the 
provisions applicable to the first order also apply ; and any* order of 
suspension remains in effect till an obligatory order is made (?a). 

1019. The Board of Trade may, however, if it thinks fit, make 
an order to apply generally as respects any rates which may be 
fixed by any trade board constituted, or about to be constituted, for 
any trade within the Act. Such order is revocable at any time 
after three months’ notice to the trade board, but while it is in 
force any minimum time-rate or general minimum piece-rate 
becomes obligatory after the lapse of six months from the date on 
which notice of its fixing has been given by the board, in the 
same manner as if the Board of Trade had made an obligatory 
order, unless in any particular case the Board of Trade, on the 
application of any person interested, directs to the contrary (n). 

Sub-Sect. 6 . — Kjj’ed of Rate before it is made OUajatory by Order. • 

1020 . A minimum rate of wages fixed by a trade board, until it 
has been made obligatory under an order of the Board of Trade, has 
the following limited operation, unless the Board of Trade directs 
to the contrary in a case in which it has directed the trade 
board to reconsider the rate (o) : — (1) In all cases to which the 
minimum rate is applicable the employer must, in the absence of a 
written agreement to the contrary, pay to the person employed 
wages at not l?ss than the minimum rate, and the person employed 
may, in the absence of such agreement, recover wages at such 


t he regulations, to the persons employed by him of any matter of which 
he is required to ^ive notice, under a penalty recoverable summarily of not 
more than 40«. m respect of each offence (Trade Boards Act, 1909 (9* 
Edw. 7, c. 22), 8. 18 (2) ). As to the exhibition of notices in factories and 
sliops, see title Factories and Shops, Vol. XIV., pp. 448, 495, 610. 

(l) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 6 (2). As to the^ 
meaning of “ employer,” seo note (^), p. 519, ante, 

(m) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 6 (3). 

(n) Ibid,, s. 6 (4). 

(0) lUd„ 88. 6(1), 7(1). 
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rateQ^); (2) any employer may give written notice to the trade sect. 5. 

board which fixed the rate that he is willing that that rate shall Trade 

be obligatory on him, in which case he is under the same obligation Bo^s. 

to pay wages at not less than the minimum rate, and liable to the 
same fine for not doing so as he would be if the rate were obligatory 
under an order of the Board of Trade (^ 7 ). Unless an employer has 
given such notice he cannot obtain any contract involving employ- 
ment to which the minimum rate is applicable from any Govern- 
ment department or local authority, except in cases of public 
emergency, in which cases the Board of Trade may by order 
suspend the operation of this provision as respects contracts for any 
such work being done or to be done on behalf of the Crown (/•). 

Sub-Sect. 7. — Effect of Bate when made ()hli(jatory ly Order. 

1021. When any minimum rate has been made obligatory by Duty to pay 
order of the Board of Trade, then in cases to which the minimum ininimum 
rate is applicable an employer must pay w’ages to the person ^ * 
employed at not less than tlie said rate clear of all deductions (a). 

Any t^^reement for the payment of wages at less than the 
minimum rate clear of all deductions is void {t). 

1022. Where persons are employed on piece work, and a Piecework, 
minimum time-rate, but no general minimum piece-rate, has been 

fixed, an employer is deemed to pay wages at less than the minimum 

(p) Trade Boards Act, 1909 (9 Edw. 7, c. 22), 8. 7 (1) (a). Aa to the 
meaning of “ employer,” see note (h), p. 519, ante. 

iq) Trade Boards Act, 1909 (9 Edw. 7, c. 22), 8. 7 (1) (b). 

(r) Ibid., 8. 7 (1) (c). The order must state the extent and period of 
the suspension and the work in question. The trade board keeps a 
register of all notices given under this ])rovision, which is open to public 
inspection without payment of any fee, and is evidence of the matters 
stated therein ; a copy purporting to be certified by the secretary of 
the board, or any officer of the board authorised for the purpose, to be a 
true copy of any entry is admissible in evidence without further proof 
{iM., 8. 1 (2) ), As to the rights of the Crown generally, see title Con- 
stitutional Law, Vol. VI., pp. 309 el neq., Vol. VII. , pp. 1 ct seq. 

(«) Trade Boards Act, 1909 (9 Edw. 7,c. 22), s. 6(1). Failure to comply 
is punishable, on summary conviction, by a fine not exceeding £20 for 
each offence, and not exceeding £5 for each day on which the offence is 
(tontiiiued after conviction {ibid.) ; and the court may by the conviction order 
the payment, in addition to the fine, of such sum as appears to be duo to 
the person employed on account of wages calcidated at the minimum rate ; 
but this power to order the payment of wages is not in derogation oi 
any right of the porgon employed to recover wages by any other proceed- 
ings [ibid., 8. 0 (2) ). On such a prosecution the burden is tn the employer 
to prove by wages sheets or other records, or otherwise, that ho has not 
paid or agreed to pay wages at less than the minimum rate {ibid.,B. 6 (4) ). 

As to the meaning of ‘‘ employer,” see note {h), p. 519, ante. 

[t) Trade Boards Act, 1909 (9 Edw. 7, c. 22), 8. 6 (5). A trade board has, 
however, a discretion, if satisfied that a worker employed, or desiring to 
he employed, on time work is affected by any infirmity or physical injury 
which renders him incapable of earning the minimum time-rate, and if it is 
of opinion that the case cannot suitably bo met by employing the worker 
on piece work, to grant to tho worker, subject to such conditions, if any, 

BS tho board may prescribe, a permit exempting the employment of such 
worker from the provisions which render the minimum time-rate obliga- 
tory [ibid., s. 6 (3) ). The employer is thereby relieved from liability to 
a penalty for paying wages at less than tho minimum rate so long as the 
conditions prescribed are complied with {ibid.). 
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Trade and Trade Unions. 

rate (1) in cases where a special minimum piece-rate has been fixed, 
if the rate paid is less than that special minimum piece-rate, and (2) 
in cases where a special minimum piece-rate has not been fixed, 
unless he shows that the piece-rate paid would yield, in the 
circumstances of the case, to an ordinary worker at least the same 
amount of money as the minimum time-rate (a). 

Suii-Sk(T. S.~ Comjjlaints hy Worhr8» 

1023 . Any worker, or any person authorised by a worker, may 
complain to the trade board that the wages paid to him are below 
the minimum rate, and the board must consider the matter and 
may take any proceedings under the Act on behalf of the worker ih ) . 

Suu-Sjxt. 0 . — Jjipoihtmeht and rowers of Officers. 

1024 . Ofiicers are appointed by the Board of Trade for investi- 
gating complaints under and securing the observance of the Act, 
and such officers act under the direction of the Board of Trade, or, 
if the Board of Trade so determines, under the direction of any 
trade board (r). 

Any such officer (d) has power, in pursuance of any special or 
general directions of the Board of Trade, to take proceedings under 


(а) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 8. 

(б) Ibid., s. 10 (1). Bcioro taking such proceedings the board may, and 
on the first occasion on which proceedinys are contemplated by the 
board against an employer must, take reasonable steps to bring the case 
to the notice ot the employer, with a view to the settlement ot the cas(3 
{ibid., s. 10 (2) ). The obligatory provision clearly applies on each occasion 
when a particular employer is to bo proceeded against for the first time. 

(c) Ibid., s. 14 (1). 'I'he Board of Trade, in lieu of or in addition to 
appointing officers, may arrange for the co-operation, generally or in 
special cases, of any other Government department by ofiicers of that 
department whose duties bring them into relation with a trade to which 
the Act applies {ibid., s. 14 (2) ). Each officer of the Board of Trade or 
of such otlxer department is furnished with a certificate of his appoint inent, 
which he must produce, if required, to any person affected {ibid., 8.*16). 
8uch officers have power to require tlie production of wages sheets or 
other records of wages by an employer, and records of payments to out- 
workers, and to inspect, examine, and copy the same {ibid., s. 15 (1) (a) ) ; 
to require persons giving out work and outworkers to give information 
which it is in their power to give as to the names and addresses of persoqs 
to whom work is given out or fi’om whom it is received, and as to the pay- 
ments made lor the work {ibid., s. 15 (1) (b) ) ; to enter at all reasonable 
times any factory or workshop or place used for giving out work {ibid., 
s. 15(1) (c) ) ; s^id to inspect and copy any material part of any list of out- 
workers {ibid., 8. 15 (1) (d)). Failure to furnish the means required by 
an officer for any entry or inspection or the exercise of his powers, or the 
hindering or molesting an officer in the exercise of his powers, or the 
refusal to produce any document or to give any information required, is 
punishable, on summary conviction, by a fine not exceeding £6 ; and the 
production of any wages sheet or record of wages or payments, or any list 
of outworkers, knowing the same to be false, or the furnishing of any 
information knowing the same to bo false, is punishable, on summary 
conviction, by a fine not exceeding £20 or imprisonment for a term not 
exceeding three months, with or without hard labour {ibid., s. 15 (2) ). 
As to factories and workshops generally, see title Factories and Shops, 
Vol. XIV., pp. 433 €t seq. 

{d) Including officers of other departments than the Board of Trade ; 
see note (o), swpra. 
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the Act ; and a trade board may also take any such proceedings 
either in the name of any officer of the Board of Trade for the time 
being acting under its directions (<’), or in the name of its secretary 
or any of its authorised officers if). 


Part III. — Freedom of Trade and Monopoly. 

Sect. 1. — Gneral Principle of Freedom oj Trade. 

1025. It is the general principle of the common law that a man 
is entitled to exercise any lawful trade as and where he wills ; and 
the law has always regarded jealously any interference with trade, 
even at the risk of interference with freedom of contract (7), 
as it is public policy to oppose all restraints upon liberty of 
individual action which are injurious to the interests of the State (h). 


(e) Sccftioto (c), p. 524, ante. 

if) Trade Boards Act, 1909 (9 Edw. 7, c. 22), s. 17 (1). An officer 
appointed by the Board of Trade, or an officer of any other department 
assisting the Board of Trade, or the secretary or otlier officer of a trade 
board, may, althougli not a counsel or solicitor, conduct proceedings under 
the Act before a court of summary jurisdiction {ibid., s. 17 (2) ). 

({/) Nordenfelt v. Maxim Nordenfelt Oims and Ammxiniiion Co., [1894] 
A. 0. 535, 'pei' Lord Watson, at p. 552 ; Trego v. ilnni, [1890] A. C, l,per 
Lord Macnagiiten, at p. 24 ; Underwood {E.) (0 Son, Ltd. v. Barker, 
[1899] 1 Oh. 300, C. A., per Rigby, L.J., at p. 303 ; R. v. Adelaui' 
i'^tcamshij) Co. ( 1913), 29 T. L. R. 743, P. C. ; Mitchel v. Reynolds (1712), 1 
P. Wms. 181, 187 ; 1 Smith, L. C., 11th ed., p. 406, at p. 410; Homer v. 
Ashford (1825), 3 Bing. 322, ^er Best, C.J., at p. 326 ; Hilton v. Eokersley 
(1855), 6 E.&B. 47; (1856), 6 E. & B. 06, 74, 75, Ex. Ch. ; approved in 
Cuinn V. Leathern, [1901] A. C. 495, per Lord Brampton, at p. 525; R. v. 
JJruiit ( 1867), 10 Cox, C. C. 592, 600 ; R. v. Bait (1834), 6 C. & P. 329 ; Quinn 
V. Leathern, supra, per Lord Lindlet, at p. 534 ; compare Mogul Steamship 
Cm V. McGregor, Qow & Go., [1892] A. 0. 25, per Lord Halsbury, L.C., at 
p.30 ; and see, generally, the cases on restraint of trade, at pp. 648 et seq., 
post. The early cases on customs and bye-laws repeatedly state the general 
principle; see Davenant v. Hurdis (1599), Moore (K. B.), 576; referred to 
in Darcy v. Allein (1602), 11 Co. Rep. 84 b, 86 a; Darcy v. Allein, supra ; 
Ipswich Tailors' Case (1614), 11 Co. Rep. 53 a; Norris v. Staps {IQlt}), 
dlob. 210, 211 ; Hesketh v. Braddock (1766), 3 Burr. 1847 ; R. v. Coopers' 
Co., Newcastle (1798), 7 Term^ Rep. 543 ; R. v. Tappenden (1802), 3 East, 
186 ; Clark v. Le Gren (1829), 9 B. & C. 52, per Bayley, J., at p. 58. On 
the same principle the stat. (1562-3) 5 EUz. c. 4 (seep. 512, anie) was 
construed strictly (if. v. Turnith (1679), 1 Mod. Rep. 26 ; Eaynard v. Chase 
(1756), 1 Burr. 2, 0). In R. v. Maddox (1706), 2 Salk. 613, the Act was 
described as “ a hard law.” 

{h) Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., supra, at 
p. 552; Homer v. Graves (1831), 7 Bing. 736, 743; Wallis v. Day{lS37), 2 
M. &s W. 273 ; Whittaker v. iiowe(1841), 3 Beav. 383 ; questioned, but not 
on this point, in Tallis v. Tallis (1853), 1 E. & B. 391 ; Leather Cloth Co. v. 
Lorsont (1869), L. R. 9 Eq. 345 ; Tivoli, Manchester, Ltd, v. Colley (1904), 
20 T. L. R. 437 ; Russell v. Amalgamated Society of Carpenters and Joiners, 
[1910] 1 K. B. 606, 616, C. A.; affirmed. [1912] A. C. 421, 430; and see 
Spalding {A. G.) & Brothers v, Gamage (A. W.), Ltd. and Benetfink Co., 
Ltd. (1913), 29 T. L. R. 641. As to public policy generally, see Egerton v. 
Brownlow {Earl) (1853), 4 H. L. Cas. 1 ; Riohardsony. Melli8h{\S2i), 2 Bmg. 
229, per BuRrough, J., at p. 252 (“ Public policy is a very unruly horse, 
and when once you get astride it you never know where it will carry you ). 
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There is at common law no limit to the number of trades which 
a man may carry on (i). 

Sect. 2. — Monopoly. 

1026. It is a monopoly, and against the policy of the law, for any 
person or group of persons to secure the sole exercise of any known 
trade throughout the country {k ) ; and the Crown cannot grant such 
a monopoly without statutory authority (i), except in certain cases 


It is not against public policy as in restraint of trade for a petitioner for 
divorce, with a view to protecting the honour of the respondent, to bind 
a co-respondent by agreement not to come for a period of years within 
a certain area {Upton v. Henderson (1912), 106 L. T. 839), though it is 
conceivable that m some cases a covenant having apparently no reference 
to trade may be a colourable device in restraint of trade {ibid.). As 
to agreements contrarv to pubUc policy generally, see title Contract, 
Vol. VII., pp. 394 et seq. 

{i) Ipswich Tailors' Case (1614), 11 Co. Rep. 53 a. By stat. (1363) 37 
hidw. 3, c. 6, the carrying on of more trades than one w^as prohibited, but 
this was rcpehlcd at the next Parliament by stat. (1365) 38 Edw. 3, c. 2 
(Vorrisv. (1616), Hob. 210, 211; Hobbs v. roMw^(1091), Carth. 162, 
163). As to restrictions upon the professions and trades whi(fxi may bo 
earned on by a barrister, see title Barristers, Vol. II., p. 363; as to 
fellows and members of the Royal College of Physicians, see title Medi- 
cine AND Pharmacy, Vol. XX., pp. 310,311; as to solicitors, see title 
Solicitors, Vol. XXVI. 

{k) 31itchel v. Reynolds (1712), 1 P. Wins. 181, 187 ; 1 Smith, L. C., 

1 1th ed., p. 406, at p. 410 ; Ipswich Tailors' Case, supra ; North- W estern Salt 
Co.y Lid. V. Electrolytic Alkali Co., Ltd. ( 1912), 107 L. T. 439, C. A. ; compare 
East India Co. v. Sandys (1684), Skin. 132, 105, 197, 223, 226 : “ A mono- 
poly is an immoral act, but only against the politic part of our law ; which 
if it happens to be of advantage to the public as this trade is, then it ceases 
also to be against the politic part of our law and so not within the law 
of monopolies”); and see title Patents and Inventions, Vol. XXII., 
p. 128. The old offences of badgering, forestalling, regrating and engross- 
ing were abolished by stat. (1844) 7 & 8 Viet. c. 24, s. 1 ; see Mogul 
Steamship Co. v. McGregor, Gow <& Co. (1889), 23 Q. B. D. 598, C. K., per 
Pry, L.J., at p. 629 ; North-Western Salt Co., Ltd. v. Electrolytic Alkali Vo., 
Ltd., supra, per Farwell, L.J., at p. 444; A.-G. of Australia v. Adelaide 
Steamship Co. (1913), 109 L. T. 268, 263, P. C. (a case decided orTan 
Australian statute for the “ Repression of Destructive Monopolies,” but 
containing a number of dicta of general application ; see note {t), p. 528, 
post) ; see title Criminal Daw and Procedure, Vol. IX., p. 662 ; and 
compare title Markets and Fairs, Vol. XX., pp. 44 et seq. 

{1) The earliest authority for this proposition may be derived from Magna 
Charta (1216), c. 18, ‘‘N^us liber homo disseisetur de Hbero tenemento 
vel libertatibus vel liberis consuetudinibus suis,” which was interpreted by 
Coke (2 Inst. 47) as covering property in goods as well as other franchises 
and liberties; xomparo the argument in Nightingalh'Y. Bridges (1691), 1 
Show. 135, 139 ; 6 Bac. Abr.,tit. Monopoly (A); 3 Co. Inst. 182, 183 ; Com. 
Dig., tit. Trade (D. 4) ; Darcy v. Allein {The Case of Monopolies) (1602), 11 
('o. Rep. 84 b (a grant by letters patent of the sole right of making playing 
cards held void as a monopoly against common law) ; North-Western Salt 
Co., Ltd.Y. Electrolytic Alkali Co., Ltd., supra, per Farwell L.J., at p. 446 ; 
A.-O. of Australia v. Adelaide Steamship Co., supra. In East India Co. v. 
Sandys (1684), Skin. 132, 165, 197, 223, it was held that a grant to a company 
of the sole right of trading to the East Indies was good ; but in Nightingale 
v. Bridges (1691), 1 Show. 136, it was hold, thou^ there was no considered 
judgment, that, though the Crown may give to a corporation exclusive 
right to trade and hold territories within prescribed limits, yet a clause 
prohibiting others to trade within those limits under pain of imprisonment 
and forfeiture, pd authorising the search and seizure of ships and goods, 
48 void. The right of the Crown to create such companies and to give 
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where the Crown has a prerogative of granting an exclusive right to 
print (m). 

1027. By the Statute of Monopolies (/i) all monopolies, licences, 
and letters patent for the sole buying, selling, making, working, and 
using of anything within the realm (o) were declared void, with the 
exception of letters patent thereafter to be granted for fourteen years 
or under, in the case of new manufactures, to the first and true 
inventors (p). 

A monopoly of trade must, however, be distinguished from the 
exclusive licence which a landowner may grant to exercise rights 
over his land (q), 

1028. Where an agreement, taken together with all its surround- 
ing circumstances, including agreements made between the parties 
to it and third persons (r), discloses an attempt on a very large scale 


them exclusive right to trade was not di8i>iited, but only the forfeiture 
clause. In 1694 (Journals of the House of CommouH, Vol. II., p. 04, 19th 
January, 1693-4) it was resolved “ that all subjects of England have equal 
right to trade to the East Indies unless proliibited by Act of Parliament” ; 
comparoi Af iic/iet v. lieynolds (1712), 1 P. Wms. 181; 1 Smith, L. C., 
11th ed., p. 400. In East India Co. v. Sandys (1684), Skin. 132, 165, 197, 
223, the validity of the grant was based on the prerogative of the 
Crown to control trade with foreigners and to create companies ; compare 
Michelborne v. Michelborne (1610), 2 Brownl. 296; and see titles Consti- 
tutional Law, Vol. VI., p. 488; Corporations, Vol. VIII., p. 310. 
As to licences to alien enemies to trade, see title Aliens, Vol. I., p. 311. 

(m) As to the prerogative of the Crown to grant exclusive right to print 
the authorised version of the Bible, the Book of Common Prayer, charts 
and ordnance maps, see title Copyright and Literary Property, 
Vol. VIIL, p. 173 ; as to the prerogative of the Crown in respect of printing 
and publisliing generally, see title Constitutional Law, Vol. VI., pp. 496 
etseq.; as to the prerogative of the Crown generally, see ibid., pp. 371, 
372, and compare Mounson v. Lyster {IQZl), W. Jo. 231 ; Yarmouth {Earl) 
V. Darrel (1686), 3 Mod. Rep. 75; Stationers' Co. v. Parker (1685), Skin. 
233. 

(n) Stat. (1623) 21 Jac. 1, c. 3, s. 1 ; see A.-G. of Australia v. Adelaide 
Steamship Co. (1913),A09L. T. 258, P. C. ; titles Constitutional Law, 
VW. VI., p. 488; Patents and Inventions, Vol. XXII., p. 128. 

(o) The statute therefore does not extend to foreign trade {East India Co. 
V. Sandys, supra, at pp. 166, 197, 223). 

(p) Stat. (1623) 21 Jao. I, c. 3, s. 6; see title Patents and Inven- 
tions, Vol. XXII., pp. 128 et seq. The statute did not affect any grants, 
charters or letters patent, or any customs of any city, borough, or town 

* corporate, or any corporation, company, or fellowship of any art, trade, or 
occupation (stat. (1623) 21 Jao. 1, c. 3,8. 9); see also title Constitu- 
tional Law, Vol. VI., pp. 496 et seq. 

{q) British Souths Africa Co. v. De Beers Consolidated Mines, Lid., [1910] 
2 Ch. 602, C. A., per Farwell,L.J., at p. 618; reversed mthout affecting 
this point, [1912] A. C. 62; and see titles Ferries, Vol. XIV., pp. 565 
et seq. ; Markets and Fairs, Vol. XX., pp. 44, 46. 

(r) Such other agreements are relevant for the purpose of ascertaining 
the object of the restrictions imposed in the agreement under consideration 
and whether such restrictions are reasonably necessary for the protection 
of the covenantee*8 interest {North-Western Salt Co., Ltd. v. Electrolytic 
Alkali Co., Ltd. (1912), 107 L. T. 439, C. A., per Vaughan Williams, L.J., at 
p. 440). The dictum that ** No evidende is given in these public policy 
cases” {Mogul Steamship Co. v. McGregor, Gow & Co., [1892] A. C. 26, per 
Lord Bramwell, at p. 46) does not mean that such evidence is not to be 
admitted (North-Western Salt Co., Ltd. v. Electrolytic Alkali Co., Ltd., supra, 
at p. 440). See also Underwood (E.) Son, Ltd.y. Barker, [1899] 1 Ch. 300, 
Q, A., per Lindley, M.R., at p, 306 (“ The contract must be construed 
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Sect. 2. to obtain the control of a market, and particularly of a market in 
Monopoly, one of the necessaries of life («), and to keep up prices at an arti- 
licial figure, by means of restrictions which are more stringent than 
is reasonably necessary for the protection of a particular or local 
trade, to the obvious detriment of the public, such an agreement 
will not be enforced (t ) . A fortiori is this the case when there is any- 
thing in the methods adopted which tends to mislead the public (a). 

Such a contract is merely unenforceable : it is not unlawful in 
any criminal sense, nor does it give any cause of action to a third 
person injured by its operations (/>). The court takes cognisance 
of its illegality though it is not pleaded (r). 

with reference to the business of the iilaintilf wliich it was the object of 
the parties to protect”). 

{s) North-Western tSalt Co., Ltd. v. Electrolytic Alkali Co., Ltd. (1912), 107 
L. T. 439, yer I'arwell, L. J., at p. 445. 

(t) Ibid, (tlie plaintiffs by the agreement secured practically the defen- 
dants’ whole output of salt for four years, bound the defendants during that 
period not to make any other salt or to sell any salt other than a limited 
quantity bought back at the plaintiffs’ prices from the plaintiffs, imposed 
restrictions as to price, class of buyers, charges and the like, and prohibited 
the defendanls from selling or leasing any land for the purpose of Idie manu- 
facture of salt. Further, the plaintiffs had an agreement securing the whole 
output of a number of other manufacturers for a period of five years, and 
thus had almost the entiie control of the market). Vaughan ^Villiams, 
L.J., ibid., at pp. 441, 444, drew a distinction between the case of a number 
of persons who as partners or members of a company agree together for 
the purpose of keeping up prices in a particular locality and the case 
where such partnership or company enter into an agreement with a third 
part.y, and contined his judgment to tlie latter case only, accepting the 
proposition that the agreement in the former case is free from the taint 
of illegality; Farwet.l, on the contrary, ibid., at p. 444, apparently 
treated the two cases as indistinguishable (“ Since the penalties against 
engrossing, forestalling and regrating have been abolislicd there if> 
nothing to prevent an individual salt manufacturer from restricting his 
output, withholding his products for any time ho likes and raising his 
juices as he pleases. . . . But it is quite a different matter when a number 
of traders, and still more wJien all the traders in a largo part of England 
combine together ; if the effect of this agreement is to injure the public, 
then no court will give any assistance to enforce or remedy a bi?!?ich 
thereof”). Compare A.-O. of Australia v. Adelaide Steamship Co. (1913), 
109 L. T. 258, P. C., which, though decided upon the words of iin 
Australian statute, contains dicta apparently relevant to the decision in 
North-Western Salt Co., Ltd. v. Electrolytic Alkali Co., Ltd., supra. When*, 
a restraint is reasonable as between the parties, the burden of showing 
that it creates a pernicious monopoly is upon the person alleging if 
{A.-O. of Australia v. Adelaide Steamship Co., supra, at p. 263). It does 
not necessarily follow that, because a contract is unenforceable as being in 
unreasonable restraint of trade, the parties must be taJien to have intended 
a detriment to fhe public {ibid., at p. 265). By the public is not meant 
merely the consuming public {ibid.). A mere intention to raise prices is 
not in itself proof of an intention to injure the public: there must be an 
intention to raise them to an excessive or unreasonable extent {ibid., at 
p. 268). For other cases in which contracts have been held illegal or of 
doubtful legality, see note (c), p. 529, post. As to restraint of trade 
g(3nerally, see pp. 548 et seq., post. 

{a) Noiih-Western Salt Co., Ltd. v. Electrolytic Alkali Co., Ltd., supra 
(by the method adopted the public might order the goods of one 
manufacturer and receive those of another). 

{b) Ibid., per Fartvell, L. J., at p. 444 ; Mogul Steamship Co. v. McGregor, 
Cow (& Co., [1892] A. C. 25 ; A.-G. of Australia v. Adelaide Steamships 
Co., supra, at p. 265 ; sec p. 601, post. 

Jc) North-Western Salt Co., Ltd, v. Electrolytic Alkali Co., Ltd,, supra, 
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It is, however, no monopoly if the control, being lawfully 
and fairly obtained, is limited to particular persons or places (d) ; 
and an agreement among traders to prevent competition among 
themselves and even to keep up prices is not necessarily invalid, if 
it is carried out by provisions reasonably necessary for the purpose 
and not detrimental to the public (e), 

1029. Even though the object or effect may be to secure a 
monopoly, a trader selling goods (other than articles protected by a 

per Vaughan Williams, L.J., at p. 441, and jter Farwell, L.J., at p. 446, 
discussing the effect of R. 8. C., Ord. XIX., rr. 4, 15, and disapproving 
(Jlarke v. Callow (1877), 46 L. J. (q. b.) 53, C. A., per Brett, J.A., at p. 54; 
see also Soewte des Hotels Rhinis v. Hawker [HdVd], 29 T. L. R. 578 ; and 
title Pleading, Vol. XXII., p. 448. 

(d) Mitchel v. Reynolds (1712), 1 P. Wins. 181, 187; 1 Smith, L. C., 
11th ed., p. 406, at p. 410 ; Freemantle v. Silkthrowsters' (1678), 1 Lev. 
229 (a bye-law of a company binding members not to have over a certain 
number of spindles per week held not a monopoly, but a restraint of a 
monopoly and therefore good). An agreement by one trader to take a 
particular class of goods exclusively from another is not in restraint of 
trade {Servais Bouchard v. Prince's Hall Restaurant, Ltd. (1904), 20 T. L. R. 
574, C. A.). 

(€) Collins V. Locke (1879), 4 App. CovS. 674, 685, P. C. (where a number 
of stevedores parcelled out the shipping of a port among themselves by 
allotting to each the ships consigned to certain named traders, it was held 
a reasonable provision that if any of such traders refused to allow the work 
to be done by the party to whom it was allotted the party securing the 
work should make good the loss to the party losing it ; but a provision 
which in effect provided that if a ship was loaded by a person other 
than the consignee and such person did not choose the stevedore entitled 
under the agreement, no other party to the agreement should do the 
work, was held to bo unreasonable); Kirkman v. Shaweross (1794), 6 
n'erm Rep. 14 (agreement by a number of dyers not to receive goods to 
be dyed except on the terms that they should have a general lien held legal 
and to have created a legal agreement between a party and a person 
sending goods with knowledge of it) ; Hearn v. Griffin (1815), 2 Chit. 407 
(agreement between postmasters not to compete held legal) ; Wickens v. 
Hvans (1829), 3 Y. & J, 318 (agreement between traders to parcel out 
England, not to compete or assist rival traders, and not to purchase 
e^^in goods in a certain place at prices higher than certain agreed prices, 
li(^ legal) ; Shrewsbury and Birmingham Rail. Co. v. London and North 
Westerri Rail. Co. (1851), 17 Q. B. 652 (agreement excluding competi- 
tion held legal); Jones v. North (1875), L. R. 19 Eq. 426 (agreement 
between traders to sell goods at a certain price, and that some of them 
should not tender for a contract at a lower price than one or more of the 
•others, held legal) ; Cade v. Daly, [1910j 1 I. R. 306 (agreement not to sell 
below certain prices enforceable if reasonably limited), distinguishing 
Vrmston v. Whitelegg Brothers (1890), 63 L. T. 455 (agreement not to sell 
at less than a specined price for ten years, under a penalty, held unenforce- 
able), and Mogul Steamship Co. v. McGregor, Gow db Co^ [1892] A. C. 25. 
See also Keppell v, Bailey (1834), 2 My. & K. 517 {queere whether an 
agreement by lessees of ironworks with a railway company to procure 
all their limestone from a certain quarry and convey all of it along the 
railway at an agreed charge was an unreasonable restraint, the case being 
decided on a dinerent point) ; Toby and Offer v. Major (1899), 107 L. T. Jo. 
489, per Darling, J. (</a«rc whether an agreement between (German bakers 
to remove the competition of an English baker by buying him out and 
restraining him from trading within three miles is against public policy) ; 
North-Western Salt Co., Ltd. v. Electrolytio Alkali Co,, Ltd., [1913] 3 K. B. 
422, C. A. ; A.-G. of Australia v. Adelaide Steamship Co. (1913), 109 L. T. 
258, P. C. ; see note (<), p. 528, ante. As to pooUng agreements between 
railway companies, see title Railways and Canals, Vol. XXIII., 
pp. 712, 713. 

H.L. — XXVIJ< 


Sect. 2. 

Monopoly. 

Agreement 
to prevent 
competition. 


Restrictions 
as to user. 


M M 



580 


Trade and Trade Unions. 


Six^T. 2, patent (/) ) or letting them for hire may by the contract of sale or 
Monopoly, lease prohibit the use therewith of goods supplied by rival traders (g) 
and attach other conditions calculated to protect himself from such 
rivals (//), or to keep up the price of his- goods (i). 


Part IV.— Restraint of Trade by Custom 
and Statute. 

Sect. 1. — Restraint by Custom. 

Custom. 1030. Restraints upon the general freedom to trade may be 

roughly divided into restraints imposed upon a person by custom or 
statute and restraints imposed by virtue of his own agreement (/c). 
By custom (Z) there existed in certain cities, towns and boroughs 


(/) As to this exception and its limitations, see title Patents and 
Inventions, Vol. XXII.. p. I9.‘h 

(«) United Shoe Machinery Co. of Canada v. Brunet, [1909] A.’ C. 3^0, 
r. C. ; Malian v. May (1843), 11 M. & W. 658, 668 ; Leather Cloth Co. v. 
Lorsont (1869), L. R. 9 £q. 345; and see title Contract, Vol. VII., 
pp. 408, 439. 

{h) Jones V. Lees (1856), 1 H. & N. 189 (covenant by licensee of patented 
improvements for a term not to make or vend the machine without the 
improvement during the term); British United Shoe Machinery Co. v. 
Somervell Brothers (1906), 95 L. T. 711 (lease of machines with a condition 
that they should be used to their full capacity during the term, so far as the 
number of good.s made in tlie factory would permit) ; National Phonograph 
Co., Ltd. V. Edison-Bell Consolidated Phonograph Co., Ltd,, [1908] 1 Ch. 
335, C. A. (sale of phonograiihs to wholesale dealers on terms that they 
should not sell to dealers who had not signed a retailer's agreement, or to 
dealers placed on a “ suspended list,” both classes of dealers being bound 
not to sell at less than current list prices ; see per Lord Alverstone, 
C.J., at p. 356 (“I cannot see any objection to a trader in such a trado 
saying that ho will not, if he can help it, allow his macliines to be at the 
disposal of his trade rivals”) ). But if a person has agreed not to sell to 
a person on a “suspended list” he does not commit a breach of**t;i!iat 
agreement if he sells to such a person in ignorance induced by fraud (ibid., 
per Kennedy, L.J., at p. 368) ; see also Dunlop Pneumatic Tyre Co., Ltd, v. 
Selfridqe dc Co., Ltd. (1913), 29 T. L. R. 270. 

(i) Mliman, Sons <£* Co. v. Carrington dh Son, Ltd., [1901] 2 Ch. 275, 
distinguishing/IiZ/on V, jScA:cr«% (1855), 6E. & B. 47, UrmatonY. Whitelegg 
Brothers (1890), 63 L. T. 455, C. A., and Mogul Steamship Co. v.’ 
McGregor, Gow d? Co., [1892] A. C. 25 ; followed in Dunlop Pneumatic Tyre 
Co., Ltd. V. Self ridge d Co., Lid., supra, 

(k) Compare ^le classification in Mitchel v. Beynol&tt (1712), 1 P. Wms. 
181 ; 1 Smith, L. C., llth ed., p. 406, which is, to some extent, now obsolete, 
though the broad distinction there drawn between involuntary R,nd volun- 
tary restraints remains. The law of involuntary restraint by Crown 
grants is now governed by statute (see title Patents and Inventions, 
Vol. XXII,, pp. 125 et 8cq.), as is in practically all cases the law of restraint 
by custom and bye-law (^ee p. 531, post), and the distinction between 
general and particular voluntary restraints has disappeared ; see p. 550, post. 

(Z) As to the meaning of custom and the differences between custom and 
usage, see title Cust6m and Usages, Vol. X., pp. 218 et seq. ; as to usages 
. applicable to particular trades, businesses^ and professions, see ibid., pp. 274 
et seq. As to the power of corporations to make bye-laws, and as to bye- 
laws generally, see title Corporations, Vol. VIII., pp. 334 et seq. ; a«r 
to particular classes of bye-laws, i^ee titles Companies, Vol V., p. 717 
(statutory companies generally); Railways and Canals, Vol. XXIII.^ 
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power in the corporation or in companies or guilds of traders (m) to 
restrict trade within certain areas, or by certain persons, and byo-laws 
framed in accordance with such customs were held to be valid (//)• 
In 1835 all such customs and bye-laws were abolished except in 
the city of London, and any person may now keep any shop and 
follow any trade or handicraft in any borough (o). 

pp. 728 et seq., 787, 788 (railway and canal companies); Markets and 
Fairs, Vol. XX., pp. 23 seq. (markets and fairs); Metropolis, 
Vol. XX., pp. 460 et seq. (London) ; Local Government, Vol. XIX., 
p. 328 (borough councils); Public Health and Local Administration, 
Vol. XXllI., pp. 388 et seq. (public health). As to evidence of byo-laws, 
see title Evidence, Vol. XIII., p. 620 ; as to the definition of bye-law, see 
title Public Health and Local Administration, Vol. XXllI., p. 388. 

(m) As to these companies in the City of London, see title Companies, 
Vol. V., p. 746. 

{n) See note (o), infra. 

(o) Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. 70), s. 14, 
repealed and rc-onacted by Municipal Corporations Act, 1882 (45 6c 40 
Viet. c. 60), s. 247. The City of London was not a borough within 
cither of these Acts ; and nothing in the Municipal Corporations Act, 
1882 (45 6c 46 Viet, c. 50), alters the effect of any local Act {ibid., 
8. 251]^ see titles Corporations, Vol. VIII., p. 339 ; Local Government. 
Vol. XIX., p. 293. Such customs and bye-laws, though not abolished 
in Loudon, appear to have become obsolete there. A few of the many 
cases on the subject may be referred to. In London and other largo cities 
and towns it was the object to keep out “ foreigners,” that is, persons not 
free of the city (as to the ways of acquiring “ freedom,” seo Cihj of London's 
Case (1610), 8 Co. Rep. 121 b, 126 b; and title Companies, Vol. V.,p* 748), or 
of one of its guilds. A custom, therefore, that no foreigner should keep any 
shop or exercise any trade within the city, and a bye-law founded thereon, 
were held good {City of London's Case, supra; compare London Corporation 
V. Bernardiston (1661), 1 Lev. 14 ; Bohinson v. Grosconii (1695), 5 Mod. Rep. 
104 ; Fazalcerley v. Wiltshire (1721), 1 Stra. 462 ; Clark v. Denton (1830), 
1 B. & Ad. 92). Similar bye-laws were upheld in many other places. In 
Eohinson v. Groscourt, supra, it was laid down that though the custom of 
the City of London was that whoever is free of the City must bo free of some 
company, yet it did not oblige a man to be free of any particular company ; 
but the case was decided on the ground that music and dancing wore not a 
j^ado,” and in otheF oases the principle was accepted that a man should 
be free of the company appropriate to Ms trade ; see Wannel v. London {City 
Chamberlain) (1726), 1 Stra. 676; B. v. Harrison {11 (o2), 3 Burr. 1322. It 
was recognised as a reasonable custom that no freeman should be permitted 
to employ any person not a freeman or an apprentice to a freeman ; and it 
was no opiection that the prohibition was not confined to cases in which 
a qualified person was avaUablo {Shaw v. Poynter (1834), 2 Ad. & El. 312). 
Based on the same principle was the custom of “foreign bought and foreign 
sold,” namely, that no non-freeman might sell or buy goods for or from 
another non-freeman in a city or borough ; and this also could be enforced 
by bye-law (City tf London's Case, supra ; compare Cctn. Dig., tit. Trade 
(D. 2) ; Anon. (1668), Dyer, 279 b). Similar customs were recognised 
applying to particular trades and giving to particular companies the right 
to make bye-laws for thqir enforcement (Weavers' in London Co. v. Brown 
(1601), Cro. Eliz. 803 ; but compare Davenant v. Uurdis (1699), cited in 
Baroy Y.AlUin (1602), 11 Co. Rep. 84 b, 80 a). An action on the case lay 
on the custom without any bye-law (Weavers' in London Co. v. Brown, 
supra; Bodwic v. FeHne? (1748), 1 Wils. 233, 237); but it was essential 
that such a bye-law should be supported by a custom (Mitchel v. Beynolds 
(1712), 1 P. Wms. 181 ; 1 Smith, L, Q., 11th cd.,p. 406 ; City of Logon's 
Case, supra ; Ipswich Tailors' (1614), II Co. Rep. 53 a ; Norris v. Staps 
(1616), Hob. 210; Parry v. BSffky (1717), 1 Com. 260; Harrison Y.Oodman 
(1756), 1 Burr. 12; JB. y. Harrison (1762), 3 Burr. 1322; Hesketh v. Brad- 
dock (1766), 3 Burr. 1847; Adley v. WhUstable Co. (1810), 17 Vos. 316, per 
Lord Eldon, L.C., at p. 322; Clark v. Le Cren (1829), 9 B. & C. 52), 
and such a by^^-law was not good by grant lor charter {City of London's 
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Sect. 2. — Restraint by Statute, 

Sub-Sect. 1 . — In General. 

1031. Under the head of restraint of trade by statute (jj) come all 
those cases in which certain trades have been absolutely forbidden 
by Parliament (q\ or in which restrictions have been imposed by 
Parliament on the carrying on of particular trades and professions 
with a view to the maintenance of a proper standard of competence 
in, and a proper control over, those engaged in them (?•), or with a 
view to the protection of employees and the public (s) or public 


Case (1610), 8 Co. Rep. 121 b, 126 b; AdUy v. Whitstahle Co. (1810), 17 
Ve8. 315). A fortiori a bye-law in restraint of trade which was contrary 
to custom was void {R. v. Tappenden (1802), 3 East, 186 ; compare E. v. 
Coopers* Co. y Newcastle {11 7 Term Hep. 643). A bye-law was good 

if warranted by the principle of the custom [Clark v. Denton (1830), 1 B. & 
Ad. 92) ; but it was necessary that it should be within the terms of the 
custom {E. V. Tappenden, supra; Wood v. Searl (1618), J. Bridg. 139). 
A custom, without statutory authority, could not support a bye-law impos- 
ing imprisonment [Clarkes Case (1596), 5 Co. Rep. 64 a; Wood v. Searl, 
supra; Langham*8 Case (1642), March, 179, 186; Com. Dig., tit. By-law 
(E. 1) ; Vin. Abr., tit. By-laws (A 2), pi. 1) ; and cases which suggest the 
contrary, such as Wood v. London Corporation (1701), 1 Salk. ^97 ; E. 
V. Clerk (1697), 1 Salk. 349, refer, apparently, to customs copfirraed by 
statute [E. v. Merchant Taylors of London (1677), 2 Lev. 200). Judicial 
notice would not be taken of a custom not pleaded [Harrison v. Godman 
(1756), 1 Burr, 12; E. v. Harrison (1762), 3 Burr. 1322; Clark v. Le Cren 
(1829), 9 B. & C. 52). Where, however, a bye-law was not in restraint 
but a mere regulation of trade, it was good if reasonable and for the 
benefit of the place and made in prevention of inconvenience or nuisance 
[Han'ison v. Godman, supra ; London Chamberlain* s Case (1590), 6 Co. Rep. 
62 b ; Mitchel v. Reynolds (1712), 1 P. Wms. 181 ; 1 Smith, L.C., 11th ed., 
p. 406 ; Shaw v. Pojje (1831), 2 B. & Ad. 465; see title Corporations, 
Vol. VIII., p. 337). For cases as to penalties, see Flayer v. Yere (1679), 
T. Raym. 288, 324; Bodwic y. Fennel (1748), 1 Wils. 233; Totterdcll 
v, Glazby (1765), 2 Wils. 266 ; Adley v. Eeeoes (1813), 2 M. & S. 53 ; and 
title Corporations, Vol. VIII., pp. 339, 340. What might bo bad as a 
bye-law might be good as an agreement between the parties [Adley v. 
Whitstahle Co., supra, at p. 322 ; E. v. Faversham Free Fishermen (1799), 
8 Term Rep. 352 ; London Tobacco Fipe Makers* Co. v. Woodroffe (18»^A), 

7 B. & C. 838 ; and see Freemantle v. Silkthrowsters* Co. (1668), 1 Lev. 
229 ; and title Corporations, Vol. Vlll., pp. 334, 338. A bye-law in 
restraint of trade might be good in part and bad in part, but only when 
the two parts are entire and distinct [Fazakerley v. Wiltshire (1721), 1 
Stra. 462, 469 ; E. v. Faversham Free Fishermen, supra; Clark y. Denton, 
supra, at pp. 95, 100). As to severing in the case of covenants in restraint 
of trade, see pp. 572, 573, post. As to restraint by custom generally, see, 
further, Mitchel v. Reynolds, supra; Grant on Corporations (1850), 
pp. 28, 29. 78, 82, 83, 85, 322. As to particular restraints which were 
held good by cufftom, see Geffery at Hay y. William ai Ford (1334), Y. B. 

8 Edw. 3, f. 37 a, b ; Fermor v. Brooke (1590), Cro. Eliz. 203; Dunstable 
[Prior) T. B. (1433), Y. B. 11 Hen. 6, f. 19 a, b, all cited in City of 
London's Case (1610), 8 Co. Rep. 121 b, 125 a, 125 b, 127 a. 

[p) See title Contract, Vol. VII., pp. 405, 406. In this title such cases 
only are dealt with as are not conveniently grouped under other headings, 
and for particular cases reference should be made to the appropriate titles. 

[q) As, for instance, the slave trade ; see pp. 533, 534, post. 

[r) As in the case of doctors, dentists, apothecaries, chemists and mid- 
wives (see title Medicine and Pharmacy, Vol. XX,, pp. 305 et seq.) ; 
solicitors (see title Solicitors, Vol. XXVL, pp. 705 et seq.) ; auctioneers 
(see title Auction and Auctioneers, Vol. I., pp. 499 et seq.). 

(«) As, for instance, the Factory Acts (see title Factories and Shops, 
Vol. XIV., pp. 433 et seq. ; as to phosphorus matches, see ibid,, p. 479, 
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order (t), or the public health and safety (7/), or for purposes of 
revenue (a). ^ 

Sub-Sect. 2. — The Slave Trade, 

(i.) Nature of Slavery. 

1032. There is no precise legal definition of slavery, but it may be 
described as a service for life for bare necessaries, with power in the 
master over the person and jiroperty of the slave, a right to all the 
acquirements of his labour and a right of alienation, and the like 
power and right over the slave’s descendants (/;). A man is not a 
slave if he is taken as a “ free labourer ” under local immigration 
laws, even though ho has been kidnapped for the purpose (c). 

1033. At common law a contract for the sale of a slave was good 
and could be enforced (d)» but the status of slavery has only a local 
existence, founded on the particular law of the locality, and does not 
accompany a man when he leaves the territory where that law 
prevails (e), 

1034. Slavery is not recognised by English law as existing in the 
United Kingdom, and a slave while in the United Kingdom or its 
territorial waters or on a British man-of-war is a free man (/), and 


notea (^i)-(c)); money -lenders (see title Money and Money-Lending, 
Vol, XXI.,p. 44) ; pawnbrokers (see title Pawns and Pledges, Vol. XXII., 
pp. 233 et 8cq.) ; millers (see title Weights and Measures) ; rag flock (see 
title Public Health and Local Administration, Vol. XXIIL, pp. 504, 
565). 

(t) As in the case of intoxicating liquors (see title Intoxicating Liquors, 
Vol. XVIII., pp. 1 et seq.) ; hawkers and pedlars (see title Markets and 
Fairs, Vol. XX., pp. 55 et seq.). 

(u) As in the case of the sale of food and drugs generally (see title Food 
AND Drugs, Vol. XV., i)p. 1 et seq.) ; of cxplo.sives (see title Explosives, 
Vol. XIV., pp. 355 ft seq.) ; of guns (see title Lame, Vol. XV., p. 254) ; 
of poisons (see title Medicine and Pharmacy, Vo). XX., pp. 381 etseq.) ; 
of fabrics describ(‘d asnon-inflammabbj ( Fabrics (Misdciscription) Act, 1913 
(3 &; 4 Geo. 5, c. 17) ; see title Trade Marks, 'Irade Names, and Designs, 
"J2G. note (n), q^ost)*; of coal (see title Weights and Measures). 

(a) See titles Intoxicating Liquors, Vol. XVIII., pp. 1 et seq. ; 
Revenue, Vol. XXIV., pp. 531 et seq. 

{})) Somerset v. Stewart (1772), Lofft, 1, Hargrave’s argument, at p. 2 ; 
Forbes v. Cochrane (1824), 2 B. & C. 448, per Best, J., at p. 472; 
Chamberline v. Harvey (1696), 5 Mod. Rep. 182, 187 et seq. A slave 
was real property in the colonies and passed under a devise of such 
{Stewart v. Garnett (1830), 3 Sim. 398 (a Jamaican estate) ), but the com- 
pensation money granted on the abolition of slavery in the British dominions 
was held to be personal estate {liichards v. A.-G.for Jamaica (1848), 6 Moo. 
P. C. C. 381). For other cases as to compensation mon#y, see Farguharson 
V. Hal/ottr (1836), 8 Sim. 210 ; Shaw v. Simpson (1842), 1 Y. & C. Ch. Cas. 
732 ; Gordon v. Bruce (1838), 2 Moo. P. C. C. 261. 

(c) li. V. Casaca (1880), 5 App. Cas. 548, 656, P. C. 

(d) Somerset v. Siewarly supra, per Lord Mansfield, C.J. at p. 17 ; 
but see Forbes v. Cochrane, supra, per Best, J., at p. 469. 

(e) Forbes v. Cochrane, supra, per Holroyd, J., at pp. 461, 462, and per 
Best, J., at p. 466 ; Somerset v. Stewart, supra, at p. 19 ; and compare 
Chamberline v. Harvey, supra. 

(J) Somerset v. Stewart, supra, per Lord Mansfield, C.J., at p. 19. 
This case put an end to a system of traflic in slaves in London ; see The 
Slave Grace (1827), 2 Hag. Adm. 94, per Lord Stowell, at p. 104; see also 
Smith V. Brown (1706), 2 Salk, ^m, per Holt, C.J.; Shanley v. Harvey 
(1762), 2 Eden, 126; Knight v. Wedderburn (1778), cited in SomerseWs 
Case (1772), 20 State Tr. 1 ; Williams v. Brown (1802), 3 Bos. &; P. 69 ; 
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Sect. 2. may assert his freedom by a writ of habeas corpus (7), may retain 
Hestraint money given to him (/i), and may maintain an action for ill-usage or 
Statute, detention (i) ; and to kill him is murder (/:). Mere residence in 
England without manumission (1) does not create permanent free- 
dom, and the status of slavery revives if the slave returns to the 
place of original servitude (/a). 

Slavery was abolished in the British dominions by statute as from 
the Isfc August, 1834, the owners having the right to the services 
of their slaves as apprentices for a limited time and £20,000,000 
being granted by way of compensation (n). 

(ii.) 77<e Trade in Slaves. 

Slaves of 1035. The trade in slaves is not by international law piracy or a 
ownm crime, except by treaty ; and a British statute cannot of itself affect 
rights or interests of foreigners outside British jurisdiction (0). Con- 
sequently there is no riglit to seize a foreign ship merely because 
there are slaves on board, and a prize court will not condemn slaves to 
whom the claimants are entitled by the law of their own country (p). 

1036. The trade in slaves within the Admiralty jurisdictiorj^ is by 
statute piracy and felony punishable with penal servitude for life or 
for not less than three years, or imprisonment with or witliout hard 
labour for not more than two years (q), and all the operations of 
the trade are illegal (r). 

Forhes v. Cochrane (1824), 2 B, & C. 448, per IIolrotd, J., at pp. 4G1, 463, 
and per Best, J., at p. 466; and coraparo 1 Bl. Com. 424. As to actions 
for harbouring a servant, see title Master and Servant, Vol. XX., 
pp. 269, 270. 

ig) Somerset Y. Stewart (ill 2)yLoflt, 1; The Slave Grace (1827), 2 Hag. 
Adm. 94, 116. 

(h) Shardey v. Llarvey (1762), 2 Eden, 126 ; The Slave Grace, sxipra, at 

p, 116. 

( 1 ) The Slave Graces supra, at p. 116; Forbes v. Cochrane, supra, per 
Best, J., at p. 472. But a slave brought to England and continuing 
in service there was held not entitled to recover wages on a quantum 
meruit in the absence of contract (Alfred v. Fiiz James (Marquis) (179Ch 
3 Esp. 3) ; but in that case there was apparently evidence of a subsequent 
promise to pay wages, as io which no decision is reported. 

(fc) Forbes v. Cochrane, supra, per Best, J., at p. 467. 

(l) Procuring a slave to enter into a contract to serve as a servant for a 
term of years is equivalent to manumission (Keane v. Boycott (1796), 
2 Hy. Bl. 611). For a discussion of “ manumission,” see Chamberline v. 
Harvey (1696), 5 Mod. Rep. 182, 187, 188, 190. 

(m) The Slave Grace, supra. 

(n) Slavery Abolition Act, 1833 (3 & 4 Will. 4, c. 73). For the cases as to 
this compensation ^noney, see note (h), p. 533, ante. As to the assignment 
of the services of slaves who have become apprentices, see Miltelhoker v. 
Fullarton (1842), 6 Q. B. 989. 

( 0 ) The Le Louis ( 1 817), 2 Dods. 2 10, per Lord Stowbll, at pp. 246, 248 ; 
Madrazo v. Willes (1820), 3 B. & Ala. 353; Huron v. Denman (1848), 
2 Exch. 167 ; and see titles Constitutional Law, Vol. VII., p. 66 ; 
Public Authorities and Public Officers, Vol. XXIII., pp. 306, 307, 309. 

(p) Forbes v. Cochrane, supra, per Bayley, J., at p. 467, and compare 
ibid., per Holrotd, J., at p. 461; The Fortuna (1811), 1 Dods. 81; The 
Donna Marianna (1812), 1 Dods, 91 ; The Diana (1813), 1 Dods. 95. 

(q) Slave Trade Act, 1824 (6 Geo, 4, c, 113), fl. 9 ; see title Criminal 
Law and Procedure, Vol. IX., pp. 623, 626. For offences in relation to 
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(r) For note (r) see p. 636, post 
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1037. Offences against the Slave Trade Acts («), in addition to -• 

being punishable as felony or misdemeanour (t), are pmushable Restraini 
with penalties and forfeitures («). by Statute. 

The Acts being penal, proof of their infringement lies on the 
captor ; but such proof may rest on circumstantial evidence (a). 

The penalties and forfeitures are as follows : — 

(1) Por breach of the provisions as to dealing in, carrying, 
importing, and shipping slaves a fine of i:100 per slave for each 
offence upon the offenders and their procurers, counsellors, aiders 
and abettors (b) ; forfeiture of all property or pretended property in 
the slaves or persons intended to be dealt with as slaves, and seizure 
of such slaves or persons (c) ; 

(2) For breach of the provisions against fitting out, manning, 

the slave trade by Indian subjects, see the Slave Trade Act, 1876 (39 & 40 
Viet. c. 46). As to the jurisdiction of the Admiralty Division of the High 
Court in regard to the condemnation of vessels etc. seized under the b^lave 
Trade Acts, see pp. 538, 539, and title Admiralty, Vol. I., p, 78. 

As to the decoying of Pacific Islanders, see Pacific Islanders Protection 
Acts, 1872 (35 & 36 Viet. c. 19), and 1875 (38 & 39 Viet. c. 51) ; Burns v. 
Nowell%{\m)), 5 Q. B. D. 444, C. A.; and title Criminal Law and Pro- 
cedure, Vol. IX., p. 527. 

(r) Blavo Trade Act, 1824 (5 Geo. 4, c. 113), s. 2 ; see lille Criminal 
Law and Procedure, Vol. IX., p. 526. The offence of shipping goods 
employed or to be employed in accomplishing any of the prohibited 
operations is committed even though the vessel cariyiug out the goods is 
not intended to bring back slaves in return ; it is enoiigli to show that 
there was a slave adventure in which the vessel was concerned {R. v. 

Znliieia (1843) 1 Car, & Kir. 215). As to the liability of British subjects, 
sec Slave Trade Act, 1843 (6 & 7 Viet. c. 9S), s. 1; and title Criminal 
Law and Procedure, Vol. IX., pp. 526, 527. A foreigner committing 
an offence against the Slave Trade Acts within British jurip diction is liable 
to penalties and his vessel maybe seized (Del Gfunpo and Martinez v. li, 

^837), 2 Moo. P. C. C. 15, 17, 18). and a foreigner who has obtained a 
British register for his vessel is estopped from asserting that the registt^r 
is a nullity (Dionissis v. K., The Laura (1865), 3 Moo. P. C. C. (N. s.) 181). 

Santos V. lllidge (1860), 8 C, B. (N. s.) 861, Ex. Oh., must be read in rela- 
tion to the Slave Uh-ado Act, 1843 (6 & 7 Viet. c. 98), s. 5, which was 
icjbaled as to all British dominions by the Statute Law Revision Act, 

1891 (54 & 55 Viet. o. 67). 

(s) Slave Trade Acts, 1824 (5 Geo. 4, c. 113), 1833 (3 & 4 ^\lll. 4, c. /3), 

1843 (6 & 7 Viet. c. 98), 1873 (30 & 37 Viet. c. 88), and 1876 (39 & 40 
Viet. c. 46). 

(t) See title Criminal Law and Procedure, Vol. IX., p. 526. I he 
provisions of flic Slave Tiado Act, 1824 (5 Geo. 4, c. 113), s. 10, as lo the 
forgtwy of certificates etc. required by the Slave Trade Acts, are repealed 
by the Forgery Act, 1913 (3 & 4 Geo. 5, c. 27), s. 30, and re,plaeed by 
ibid., 8. 2 (2) ( j),iwliicli comes into operation on the 1st January, 1914. 

(a) See title Criminal Law and Procedure, Vol. 1^., p. 527. A person 
convicted of felony under the Slave Trade Act, 1824 (5 Geo. 4, c. 113), is 
not thc:eby debarred from prosecuting an appeal against a subsequent 
civil sentence for penalties, though apparently the conviction may bo a 
bar to an action for repayment of the penalties if the appeal is sucomtui 
(Shcrwill V. R. (1836), 2 Moo. P. C. C. 1, 7). Offonces^^undor the Slave 
'IVado Acts are extradition offences (Slave Trade Act, 1873 (30 & 
c. 88), 8. 27) ; see title Extradition and Fugitive Offenders, Vol. XIV., 
pp. 403 d ser/. -n, r^ 

(a) Sherwill v. B., supra, at p. 12 ; Barton v. B. (1840), 2 Moo. P. G. G. 

19; Uoequard v. B., The Newport (1857), H Moo. P. C. C. 155, 164; 

Dionissis v. B., The Laura, supra, at pp. 186, 187. 

(h) One half of the fine goes to any person who informs, sues and 
prosecutes for the same (Slave Trade Act. 1824 (5 Geo. 4, c. 1 13), s. 2). 

(o) I bid., 8^ 3. 
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navigating, ii 3 ing, letting or hiring slave ships, forfeiture and 
seizure 6f the ship with all property of her owners or part owners 
found on board (r/) ; 

(3) For knowingly and wilfully lending or guaranteeing money, 
goods or effects for the purposes of the slave trade, a fine of double 
the value of the money, goods and effects so lent or guaranteed on 
each offender and his procurers, counsellors, aiders and abettors (r) ; 

(4) For knowingly and wilfully guaranteeing agents, or con- 
tracting to engage in the trade as partner, agent, or otherwise, a fine 
of double the value of all the money, goods and effects secured or 
contracted to be secured (/) ; 

(5) For knowingly and wilfully shipping or receiving on board any 
pioney, goods or effects for the purposes of the trade, a fine of double 
the value of such money, goods and efiects (f /) ; 

(6) For knowingly and wilfully insuring, or contracting to insure, 
any slaves or property engaged in the trade, a fine of 41100 for each 
such insurance or contract and treble the amount of the premium, 
each such insurance or contract being null and void (//). 

(iii.) St i' tire of Vessels KiK/tKjcd in the Trade. * 

1038 . Any vessel suspected on reasonable grounds (/) of being 


(d) Slave Trade Act, 1824 (5 Geo. 4, c. 112), b. 4. In spite of the 
absence of the wor<l3 “knowingly ami wilfully ” in this provision, guilty 
knowlcdgtj of the person charged must bo proved either directly or by 
inference from circumstances {Barton v. JL (1840), 2 Moo. P. C. C. 19; 
Eoequard v. 22., The Newport (18.57). 11 Moo. P. C. C. 1.55, 164, 165 ; 72. 
V. Casaca (1880), 5 App. <’as. 518, 554, P. (h). lint no damages can bo 
awarded against the seizor if there was probable cause for the seizure, that 
is, if, from all the surrounding circumstances, there was to a reasonable 
mind a fair and reasonable suspicion tliat tlie vessel w.as engaged in or fitted 
out for tlic slave trade, and tlic lact that pa.ssengers liave been kidnapped 
for the purpose of carrying them as “ free labourers ” to a place where 
slavery does not exist does not raise a reasonable suspicion tliat they are 
consigned to slavery (22. v. Casaca, sitpra). For a statement of wliat are 
reasonable grounds of suspicion, see Burns v. Nowell (1880), 5 Q. P ^T) . 
444, C. A. (Pacific Islanders Pioteetioii Acts, 1872 (35 & 36 Viet. c. 19), 
and 1875 (38 & 39 Viet. c. 51)); compnvo Edward v. Trevelliclc (1854), 
4 E. A B.. 59' (to justify desoition from a sliip a threat to sell the deserter 
as a slave is not a reasonable cau.se, unless the place where such sale is 
threatened is one in wdiich such sale would be lawful). 

• (e) Hlave Trade Act, 1824 (5 Geo. 4, c. 113), s. 5. 

( f) Ibid., S, 6. 

{q) Ibid., R. 7 ; Sherwill v. 72. ( 1836), 2 Moo. P. C. C. 1,7 (knowdodgo may 
be inferred froin pircurnslances). The goods are only forfeiPul when they 
belong to tlic owi^r of the ve.s.sel {Del Compo and Mahinez v. 22. (1837), 
2 Moo. P. C. fk 15, 17 ; Eoequard v. 22., The Newport, supra). The 
offence of receiving goods on hoard committed by, for instance, the 
owmer and the master, is a joint offence, and one penalty only must bo 
imposed upon them jointly {Del Campo and Matiinez v. 22., supra, atJ 
p. 18). 

{h) Slave Trade Act, 1824(5 Geo. 4, c. 113), s. 8. One lialf of the penalty 
goes to any person who informs, sues, and prosecutes for the same {ibid,). 

(i) Slave Trade Act, 1873 (36 & .37 Viet. c. 88), s. 3. As to what are 
“reasonable grounds,” see note {d), supra. Gertain equipments aro 
specified in the Slave Trade Act, 1873 (30 & 37 Viet. c. 88), Sched. I., m 
primd facie evidence of the vessel being engaged in the trade ; and, even 
though a vessel so equipped e.^tablishcs her innocence, no damages may bo 
awarded against the seizor {ibid., s. 4). This last provision does not extend 
ti.a foreign vessel except by treaty, and where a treaty embodied in a 
British Act (stat. (1843) 6 7 Viet. c. 5^f) prescribed simitar articles aa 
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engaged in or fitted out for the slave trade may be visited, seized, Sect. 2 . 
and detained, if British, or engaged in the slave trade within Britisli Restraint 
jurisdiction (/.), or not a vdssel of a foreign state (/), by any British by Statute, 
naval or military officer, or customs officer in the United Kingdom, 
or British colonial governor or any person authorised by a colonial 
governor, or any officer of any foreign cruiser authorised in pur- 
suance of any treaty ; and if a vessel of a foreign state, by any 
Britisli naval officer duly authorised in pursuance of any treaty and 
by any officer of any cruiser of that state. The vessel, with any 
slaves on board, and the master and all persons and goods on boartl, 
may be brought in for adjudication (m), 

1039 . Any vessel seized and condemned may, subject to the treaty Effect of 
rights of foreign states, bo taken into the service of the Crown at such 

price as the Admiralty deems proper (called “ the appraised value ”), 
and if not so taken must be broken up and sold in separate parts ()0. 

Any slaves on board are forfeited to the Crown for the purpose of 
divesting all other right and interest in them ; they are not to bo ^ 
treated as slaves, but must be provided for and disposed of as the 
court utay direct, subject to Treasury regulations if any ( 0 ). 

1040 . Provision is made for the payment to seizors of bounties, Bounties, 
which vary according as the seizor is or is not a naval officer (p). 


evidence of guilt constituting a bar to compensation, it was held that such 
treaty related only to foreign vessels captured on the high seas {li. v. Casnea 
(188(3), 5 App. Cas. 548, 550, 502, P. (\ ; compare Casanova v. P., The 
Bicardo SchmUU^' K. IP.C. 20S); sec, further, titles Admiralty, 

Vol. I., p. 78 ; Criminal liiw and Procedure, Vol. IX., pp. 52(5, 627. 

{k) The Slave Trade Act, 1824 (5 Geo. 4, c. 113), authorised the seizure of 
a foreign ship in British waters {Del (Janipo and Marlines v. B. (1837), 2 
Moo. P. C, 0. 15, 17 ; Casanova v. B., The *'Bieardo Schmidt, snpra). 

{1) The cases of vessels of foreign states and of the olhccrs of foreign 
cruisers are all subject to any existing slave trade treaty regulations (blave 
Trade Act, 1873 (30 & 37 Viet. c. 88), s. 3). “ Existing slave trade treaty 

means a treaty in force at the passing of the Act {ibid.f s. Ibid., 
Scluid. II. (now repealed), contained a list of the treaties canied into 
eiX^ct by statute ; and by ibid., s. 20, any subsennont treaty might by 
Order in Council be directed to be deemed an “ existing slave trade treat>^ 
For the list of such treaties signed since the Act, see title C^oubts, V-ol. IX., 
p. 100, 107; and see Index to the statutory Pules and Orders, 111 furc'c 
on the 31st December, 1012, sub rare “Slave Trade” (2). 

(m) Slave Trade Act, 1873 (30 vV 37 Vict. c 88), s. 3; s^ titPs 
Admiralty, Vol. I., p. 78; Criminal Law and Iroceduke, Vol. IX., 

^’^(nfsiafo Trade Act. 1873 (30 & 37 Vict. c. 88). s. 0. As the 

of the money realised, see ibid., m. 11-13. liy tlio ,J;orec,v Act. 1!U,! 

(3 & 4 Goo. 5, c. 27), s. 2 (2), which comes into operation on the 1st Janiiaiy,i 

1914, it is a felony to forge any cerhdicate,cerliricato of valuation; sen teiire 
or decree of condemnation or restilution. orany co])y of such sentence ui 

decree, or any receipt required by the .Slave Trade Acts. 

(o) Slave Trade Act, 1873 (30 37 Vict. c, 88), s. 10. ofTicer 

(v) Ibid., ss. 11, 12. As to the case of seizure by a foreign naval ollicci, 
%(io\bid., s! 13. As to the evidence necessary in order to 
of bounty, see ibid., ss. 14, 10. l^y ibid., the !^nn v to all 

Agency and Distribution Act, 1804 (27 & «8 \ ict. c. .-4). . j , y ^ ^ 
monoy^ payable to naval officers under tins Act; 

Law and Jurisdiction, Vol. XXIII., pp. ’ i* ‘ ond ’ioint 

Vol. XXV. P. 36, note (i). All questions as to bounties and ]oint 

capture'or seizure are within the j^nsdiction of the Adinira^ y i j^mn a 

the High Court (Slave Trade Act, 1873 36 & 37 ^ 

governor gf aOtolony is entitled to his bourfty even though absent and 
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The costs, compensation, or damages incurred or awarded in the case 
of any visitation, seizure, detention, or prosecution must, if required 
by treaty, and in other cases may, be paid by the Treasury ; but 
the seizor may bo required by the Treasury to make good any 
sum so paid (<7). 

1041. Persons authorised to make seizures have the benefit of the 
protection granted to persona authorised to make seizures under 
any Act relating to customs (r). 

(iv.) Jurisdiction. 

104:2. The courts having jurisdiction in the case of any vessel, 
slaye, or goods seized are the Admiralty Division of the High Court, 
the colopial courts of admiralty, and the vice -admiralty courts ; and 
in certain cases, under treaties, mixed courts (5). Such courts are not 
thereby, given any jurisdiction inconsistent with any existing slave 
trade treaty (t) over the vessel of any foreign state which has not 
been engaged .within British jurisdiction in the slave trade ; but 
\Vhere a vessel of a foreign state is liable to be condemned by a 
British slave rcourt, such court has the same jurisdiction as if the 
vessel were British (a). Each of such courts has the sanfb juris- 
diction in regard to any person seized, at sea or on land, on the 

represented by an acting-governor at the time of the seizure {He Bounties 
for Seizure of Slaves (18G3), 9 Jur. (n. s.) 1254). In cases of joint 
capture. the same principles apply as in the case of a i)rizo of war {The 
Sociedade Feliz (1842), 1 Win. Rob. 303), and a ship authorised to 
capture slave ships, being in sight during the chase and capture of a slaver 
by another ship, is a joint captor entitled to a share of bounties unless the 
animus capiendi is clearly rebutted {Brig, Name Unknown Brown Aj 

Lush. 370); see title Prize Law and Jurisdiction, Vol. XXIIL, pp. 292, 
293. 

{q) Slave q^rade Act, 1873 (30 & 37 Viet. c. 88), s. 15. As to taxation 
of costs, see ibid., 20 ; Colonial Courts of Admiralty Act, 1890 (53 & 54 
Viet. c. 27), Sched. II. A.s to the Treasury’s right of a])peal, see Slave 
Trade Act, 1873 (36 & 37 Viet. c. 88), s. 21 ; and title Admiralty, 
Vol. I., pp. 79, 124, 125. 

(r) Slave Trade Act, 1873 (36 & 37 Viet. c. 88), s. 17 ; see title REVxfJTtJE, 
Vol, XXIV., p. 546. 

(fi) Slave Trade Act, 1873 (36 Sc 37 Viet. c. 88), ss. 2, 5 8 ; Colonial 
Courts of Admiralty Act, 1890 (53 & 54 Viet. c. 27), s. 2 ; see titles 
Admiralty, Vol. I., p. 140; Court.s, Vol. IX., pp. 106, 107. Whore a 
person is charged with an offence against the Foigcry Act, 1913 (3 Sc 4 
Geo. 5, c. 27) (which Act comes into operation on the ist January, 1914), 
or with an offence indictable at common law, or under any Act for the 
time being in force, con.sisting in the forging or altming of any matter 
whatsoever, or m offering, uttering, disposing of or putting off any matter 
whatsoever, knotfing the same to be foiged or altered, and such offence 
relates to documents made for the purpose of any Act relating to the 
suppression of the slave trade, it is to be treated for the pur])os(*s of juris- 
diction and trial as an offence against the Slave Trade Act, 1873 (36 & 37 
Viet. c. 88) (Forgery Act, 1913 (3 & 4 Geo. 5, c. 27), s. 14(1)). The institu- 
tion and pendency of any proceeding in a slave court, or final judgment 
therein, are complete bars to every legal proceeding for the recovery of the 
vessel in question or damages in relation to the visitation or seizure (Slave 
Trade Act, 1873 (36 & 37 Viet. c. 88), s. 18). As to regulations governing 
procedure of mixed courts, see ibid., s. 8 ; and, as to regulations generally, 
see Hoequard v. B., The Neivport (1857), 11 Moo. P. C. C. 155. I’he courts 
may award damages if a vessel is restored (Slave Trade Act, 1873 (36 &37 
Viet. 0. 88), 8. 5). 

{t) See note {1), p. 537, ante. 

^ (a) Slave Trade Act, 1873 (36 & 37 Viet. c. 88), s. 5. 4 - 
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jrround that he has been, or is suspected to have been, detained as a 2. 

ilave for the purpose of the slave trade, as if that person had been Restraint 
}0 detained on a vessel seized and brought in for adjudication (/>). by Statute. 

1043. In the case of offences committed against the Slave Trade out 

A.cts(c)out of the United Kingdom, but within British territory, the 

King’s Bench Division of the High Court, on indictment or informa* 
bion laid, may by writ of mandamus require the chief judicial officer 
of the place to hold a court for the examination of witnesses and 
receiving other proofs, and the depositions taken may be used at the 
trial in England (t?). 

1044. The Admiralty Division has jurisdiction to review and Review, 
enforce the order of any British slave court (c). 


Sub-Sect. .3. — Chv'orn Drifers and Roasters. 

1045. Every dryer and roaster of and dealer in chicory is under I’rotpction 
a statutory obligation to make entry, in accordance with the exuise revenue, 
laws (/), of his name and place of abode, and of every building, kiln or 
utensil which he intends to use, and no person other than a dryer, 
roaster, or dealer who has so made entry may have in his possession' 

any dried chicory (^). A proper warehouse must be provided, to 
be approved by the Commissioners of Inland Revenue and locked 
by an excise officer (/<); and provision is made for notice before 
beginning to dry (i), and of intention to remove from the kilp(^), 
for supervision of the weighing and removal from the kiln as to 
storage in and removal from the warehouse (Z), as to returns by the 
excise officer, and the payment of duty on deficiency of the amount in 
the warehouse and as to the keeping of weights(»)- Nodryermay 
have any dried chicory in his possession other than that dried on 
his own kiln or lawfully received into his warehouse (0). 

1046. The businesses of a dryer and a roaster may not be carried Combination 
on upon the same premises or on premises communicating with one 
another, under a penalty of i^lOO, unless by special licence in the 
cases^of combined businesses existing before 1860 ( p). 


(5) Slave Trade Act, 1873 (36 & 37 Viet. c. 88), s. 5. 

(c) See note (s), p. .536, ante. 

id) Slave Trade Act, 1843 (6 & 7 Viet. c. 98), s. 4. * i 

(e) Slave Trade Act, 1873 (30 & 37 Viet. c. 88), b. 19. As to Admiralty 
appeals generally, see title Admiralty, Vol. I., p. 141. The provisions 
to appeal in the Slave Trade Act, 1824 (5 (Ico. 4, 0 . 1 13), s. 29 (now repealed), 
wore held to be imperative, and the court could not extend the nme R 
V. Chipchate (1830), 1 Moo. P. C. C. 1 : Logan v. Burslem, Tlie Guiam 
( 1842), 4 Moo. P. C. C. 284) ; they applied to foreigners (i/opez v. mmern. 
The Guiana (1843), 4 Moo. P. 0. C. 300)^ 



and forfeiture of the article {ibid.). 

(h) Ibid., B. 9. 

(t) Ibid., B. 10. 

{k) Ibid., 8. 11. 

(m)^ZMd.,*BS.^14,^lk The penalty for a deficiency (after allovrmg for a 
2 per cent, margin) is £200 in addition to the duty {ibid., b. i J. 

( 0 ) Ibit’s-'lL' The penalty ia £100 and forfeiture of the article (itii.). 
(p) Ibid., 8. 18. 
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A dryer may, however, send dried chicory to the warehouse of 
another dryer without charge, the latter becoming answerable for 
the duty (q) : a dryer or roaster may receive foreign dried chicory on 
which import duty has been paid(r), and a dryer may remove into 
an approved warehouse chicory partly dried and to be returned to the 
kiln for complete drying (.s). 

1047. For all acts, neglects, or omissions for which no penalty is 
specially provided the penalty is XlOO (t). 

Sub-Sect. 4 . — Hosiery Manvfadurcrs. 

1048. When a manufacturer of hosiery {a) or his agent gives out 
to a workman the materials to be wrought he must at the same 
time deliver to him a ticket signed by the manufacturer and con- 
taining particulars of the agreement between them, and must make 
and keep a duplicate of such ticket till the work is completed or 
paid for {J)\ The ticket and its duplicate must be produced in any 
dispute, and they are evidence of their contents (c). If the dispute 
relates to the improper or imperfect execution of any work> the 
piece of work must be produced, and if not produced it is deemed to 
have’ been sufficiently and properly executed {d). The penalty for non- 
compliance is a fine not exceeding £5 on summary conviction {c), 

Sub-Sect. 5. — »St7/i; Weavers. 

1049. As in the case of hosiery manufacturers (/), a manufacturer 
of silk goods must give a ticket when he gives out work to a weaver, 
but the parties may agree in writing to dispense therewith {y). There 

iq) Excise Act, 1860 (23 & 24 Viet. c. 113), 8. 19 (1). 

(r) Ibid., s. 19 (2). 

(s) Ibid., 8. 19 (3). 

(() Ibid., 8. 33. As to the recovery of peiuiltics, see Inland Revenue 
Regulation Act, 1890 (.33 & 54 Viet. c. 21), ss. 21, 22 ; and title Revenue, 
Vol. XXIV^., pp. 737 el scq. 

{a) As to the special provisions relating to payment of wages in this 
trade, see title Factories and Shors, Vol. XIV., p. 524. ^ 

(6) Hosiery Act, 1845 (8 & 9 Viet. c. 77), s. 1. For the definitiona of 
“manufacturer,” “agent” and “workman,” see ibid., s. 9. For tho 
particulars required on tho ticket, see ibid., Schedule. 

(c) Ibid., s. 2. 

(d) Ibid., 8. 3. 

(e) Ibid., s. 4. No order or conviction may be quashed for want of form,, 
or be removed by certiorari or otherwise into any superior court of reconf 
{ibid., 8. 8). As to tho repeals of tlie j'rovisions of the Act relating to 
summary ino(;edurc, see Summary Jurisdiction Act, ^1884 (47 & 48 Viet, 
c. 43), 8. 4, Sclicifule ; Statute Law Revision Act, 1892 (55& 56 Viet. c. 19) ; 
and see, generally, title Magistrates, Vol. XIX., pp. 531 etseq., 556. Aa to 
the furnishing of particulars of work and wages under tlie Factory and 
Workshop Act, 1901 (1 Edw. 7, c. 22), s. 110, see title Factories and 
Shops, Vol. XIV., pp. 512 et seq. As to offences by workmen in tho 
hosiery trade, sec the Hosiery Act, 1843 (6& 7 Viet. c. 40) ; and in the felt- 
maldfig and hat-making trades, see tho Frauds by Workmen Act, 1748 
(22 G-^o. 2, c. 27), as amended by tho Frauds by Workmen Act, 1777 
(17 Geo. 3, c. sq, gpd the Hosiery Ac.t, 1843 (6 & 7 Viet. c. 40), s. 1 ; and 
see, fuiHict, titlcfs Courts, Vol. IX., p. 70 ; Criminal Law and Pro- 
cedure, Vol! IXi, pp. ^03, 310, 311; Magistrates, Vol. XIX., p. 656; 
Master and ^eiIvant, Vol. XX., jip. 127, 128. 

if) See tlie text, hpra. 

(g) Silk Weavers Act, 1845 (8 & 9 Viet. c. 128), s. 1. As to the 
ffepeal of the provisions the Act relating to summary procediue, see 
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are similar provisions as to the production of the ticket and of work ^^ct. 2 . 
alleged to have been improperly done (/i). Restraint 

There is no provision as to any penalty for failure to deliver such ky Statute, 
ticket (0- 

Sub-Skct. 6 . — The Growimj of Tobacco. 

1050. The planting and growing, making and curing, of tobacco (/.) licence 
in the United Kingdom was formerly restrained and prohibited by 
statute (/), but the prohibition was removed as to Ireland in 1907 {m\ 
as to Scotland in 1908 (a), and as to England in 1910 ( 0 ). Every 
person growing, cultivating, or curing tobacco must take out a licence 
annually, on which there is charged an excise duty of 5s. (p), and 
excise duties are charged on the tobacco grown (g). 

Sub-Sect. 7. — (Hd Metal Dealers. 


1051. The trade of a dealer in old metals (?•) is regulated with a Dofinition. 
view to the diminishing of facilities for the disposal of stolen goods (s). 

A dealer in old metals means any person dealing in buying and 
selling old metal, scrap metal, broken metal, or partly manufactured 
metal goods, or defaced or old metal goods, whether such person 
deals in*such articles only or together with second-hand goods- or 
marine stores (f). 


1052. Every old metal dealer must register his name and place iicj^iatration 
of abode, and every place of business, warehouse, store, and place of rcMuired. 
deposit occupied or used by him for the purpose of his business, in 

Statute Law Revision Act, 1892 (55 & 56 Viet. c. 10) ; and note (t>), 


p. 540, ante. 

(h) Silk Weavers Act, 1845 (8 & 9 Viet. c. 128), sr. 2, 3 ; see p. 540, ante. 

(i) A provision (Silk Weavers Act, 1845 (8 & 9 Viet. c. 128), s. 7) 
providing a summary remedy for the recovery of wages was repealed by 
the Conspiracy and Protection of Property Act, 1875 (38 & 39 Viet. 
€. 86), 8. 17. As to offences by workmen in the silk trade, see Hosiery 
Act, 1843 (6 & 7 Viet. c. 40) ; and note (e), p. 540, ante. 

(k) As to the duties and drawbacks on tobacco and the manufacturers 
and vendors’ licences, and the regulations in relation thereto, see title 
Revi^ue, Vol. XXIV.^ pp. 607, 608, 626, 637, 644 et 663, 678 scq.^ 
<)07.*^ As to the sale of tobacco to children, see title Infants and 
Childken, Vol. XVII., p. 175. « m 1 

ll) Stat. (1660) 12 Car. 2, c. 34; stat. (1663) lo Car. 2, c. 7 ; Tobacco 
Act, 1782 (22 Geo. 3, c. 73) ; Tobacco Cultivation Act, 1831 (1 &; 2 Will. 4, 
e. 13) (all now repealed) ; see note (o), m/w. , . , . , 

(m) Irish Tobacco Act, 1907 (7 Edw. 7, c. 3), repealed and re-enacted 

by the Finance Act, 1008 (8 Edw. 7, c. 16), 8. 3 (4). 

{n) Tobacco Growing (Scotland) Act, 1908 (8 Edw. 7, c. 10), repealed 
ami re-enacted in 1910 ; see note ( 0 ), ia/m. 00 01 7 Tn 

( 0 ) Finance (1909-10) Act, 1910 (io Edw. 7, c. 8), s. ^ ( 0 ), Schod. VI., 
repealing the statutes mentioned in notes (i), (n), supra, and so much of 
any Act as prohibits or restrains the growth, making, or curing of tobacco 
in England or Scotland. , /t-. 1 a a 

ip) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), b. 83 2 ) (England and 
Scotland): Finance Act, 1908 (8 Edw. 7, c. 16), a. 83 (1) (Ireland); se. 
title Revenue, Vol. XXIV., p. 644. 

(g) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 83(2); see title 
Revenue, Vol. XXIV., p. 626, 

(r) As to the purchase of old metal from children, sea p. If- pof 
(«) Old Metal Dealers Act, 1861 (24 & 25 Vict c. As to the law 

relating to receivers of stolen goods, see title Criminal Law and 

.. =» va. uoi, . 
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a book to bo kept by the local authority of the district (a), and must 
correctly enter in a book kept by himself for the purpose tho 
description and price of all articles purchased or otherwise acquired 
by him, and the name, address, and occupation of the person from 
whom the same were purchased or otherwise acquired (h), 

1053 . A justice of the peace, on complaint made before him that 
the complainant has reason to believe, and does believe, that any 
old metal stolen or unlawfully obtained is kept in any old meta! 
dealer’s house, shop, room, or place, may grant a search warrant, 
and the articles may bo seized ; and if on summons before two 
justices the dealer fails to prove to the satisfaction of the court how 
he came by the articles, or if a dealer is found in possession of any 
old metal which has been stolen or unlawfully obtained and it is 
proved, on summons before two justices, that he had reasonable 
cause to believe that it was stolen or unlawfully obtained, the dealer 
is liable to a penalty not exceeding £5, and for any subsequent 
offence to a penalty not exceeding £20, or imprisonment with hard 
labour for not exceeding three months {c). 

1054 . If a dealer is convicted he may be ordered to be I’^gistered 
in a police register, and thereupon becomes subject, for a period 
not exceeding three years, which may be extended on subsequent 
convictions, to certain regulations (d), and must give notice to the 
police of any removal of his business (c), and is liable, on an order of 
two justices, to police visit and inspection at any time (/). 

The regulations to which a dealer becomes subject on such order are 
tho following, namely : — (1) He must keep books showing particulars 


the Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 13, where 
tho definition is the same. As to the jurisdiction to try metal dealers, 
see title Courts, Vol. IX., p. 79. A.s to marine store dealers, see pp. 543, 
544, post. 

(a) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 86 (1). 
This provision only applies in districts to which it lias been extended by an 
order of the Home Secretary ; see ibid., ss. 2 (2), 3 (4) ; and title IkJBLic 
Health and Local Adminlstration, Vol. XXIIL, p. 364. Marine 
store dealers arc also subject to the provisions of this Act ; sec p. 543, post ; 
as to the penalties, see note (b), infra. 

(h) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 86 (2). 
The penalty for carrying on the business without registration, or without 
keeping a book and making correct entries, is not exceeding £5 and, if a 
continuing offence, not exceeding 40s. a day {ibid., s. 86 (3) ) ; any 
officer or other person authorised in writing by tho local authority has 
powers of access and inspection, under a penalty f or pbstruoting him not 
exceeding £5 {Hid., s. 86 (4) ). The local authority must give public 
notice of tho provisions of the section {ibid., s. 86 (5)); see note {1), 
p. 544, post. 

(c) Old Metal Dealers Act, 1861 (24 & 25 Viet. c. 110), s. 4. These 
summary proceedings are alternative to procedure by indictment {ibid.). 
As to summary jurisdiction generally, see title Magistrates, Vol. XIX., 
pp. 631 et seq, 

{d) Old Metal Dealers Act, 1861 (24 & 25 Viet. 0 . 110), ss. 4, 6, 8r 
see the text, infra. As to search warrants generally, see title Criminal 
Law and Procedure, Vol. IX., p. 310; Police, Vol. XXIIL, p. 498. 

{€) Old Metal Dealers Act, 1861 (24 & 26 Viet. c. 110), s. 6. The penalty 
for default is not exceeding £5 and not exceeding 10«. for every day after 
the first on which he continues to carry on business without having given 
such notice {ibid.). Provision is made for the case of removal from one 
petty sessional district to ^uother {ibid.),^ 

' CD Ibid., 8. 7. 
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of each purchase and sale of old metal ; (2) he may not buy or 2 . 

receive old metal before 9 a.m. or after 6 p.in., or buy or receive Restraint 
old metal from any person apparently under the age of sixteen (<j), by Statute, 
or employ any person under sixteen to buy or receive old metal ; 

(3) he must produce to the police, when required, his books and any 
old metal in his possession, including old metal placed in any 
house, outhouse, yard, garden, or place occupied by him, or removed 
with his knowledge and permission to any other place without a 
hand fide sale ; (4) he must without delay give notice to the i^olice of 
any articles then in his possession, or which come into his posses- 
sion, answering to the description of stolen, embezzled, or fraudu- 
lently obtained articles of which printed or written information is 
given to him by the police ; and (5) he must keep all old metals pur- 
chased or received by him without changing their form or disposing 
of them in any way for forty-eight hours after purchase or receipt (h), 

1055 . It is an offence for an old metal dealer to purchase, receive, i’rovision 
or bargain for lead, copper, brass, tin, pewter, or German silver or to (quantity, 
spelter, or any composite of which any of these metals is the 
priucipj^l ingredient, whether new or old, in any quantity at one 

time less than certain specified quantities, under a penalty not 
exceeding 

Sub-Sect. 8. — Marine !Slore Dealers. 

1056 . Any person dealing in or buying or selling any anchors, muies oi 
cables, sails, old junk, or old iron or otlier marine stores, must mai mo store 
have his name, together with the words ‘‘ Dealer in marine stores,” 
distinctly painted in letters of not less than six inches in length 

on every warehouse or place of dej)Osit belonging to him(.;). In 
places where the Public Health Acts Amendment Act, 1907 (/O, 

Part YIL, is in force he must also register his place of abode and 
every place of business or store used by him in a book kept for the 
purpose by the local authority, and a person authorised by the local 
authority may inspect the premises and the books required to be 

(gr) Compare the Children Act, 1008 (8 Edw. 7, c. 67), s. 116 ; and see 
title Infants and Children, Vol. XVII., pp. 172, 173. 

(h) Old Metal Dealers Act, 1861 (24 & 25 Viet. c. 1 10), s. 8. The penalty 
for breach of the regulations for the first offence is not less than 20.9. and 
not exceeding £5 ; and for every subsequent offence not less than £5 and 
not exceeding £20 (ibid.). As to the recovery of penalties and appeal, see 
ibid.f&s.d — 11 ; Summary Jurisdiction Act, 1884 (47 &48 Viet. c. 43), s. 4; 
and title Magistrates, Vol. XIX., pp. 643 et seq. 

(i) Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 11^, s. 13, Schedule. 

The quantities specified are lead 112 lbs. and copper, lK*ass, tin, pewter, 
and German silver or spelter 56 lbs. (ibid.). It is of the essence of the 
offence that the accused should be a dealer in old metals (Adams v. 

McKenna (1906), 8 F. (Justiciary) 79), and it is not enough to describe him 
in the complaint as a “general dealer** (ibid.). 

(j) Merchant Shipping Act, 1894 (57 & 58 Viot. c. 60), s. 538. The 
penalty is not exceeding £20 (ibid.). As to marine store dealeia and 
dealers in metal, see, further, title Infants and Children, Vol. XVII., 
pp. 172, 173; as to public stores found in the possession of dealers in 
marine stores and in old metals, see Public Stores Act, 1875 (38 & 39 Viet, 
c. 25), s. 9. 

(k) 7 Edw. 7, 0. 53 ; see titles Local Government, Vol. XIX., p. 387 ; 

Public Health and Local Administration Vol. XXIII, .p. 364, 
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kept there (/). He must keep proper books and enter therein an 
account of all marine stores of which he becomes possessed, the 
time he acquired each article, and the name, place of abode, and 
description of the person from whom he purchased or received the 
same (m), 

A marine store dealer must himself or by his agents not purchase 
marine stores from any person apparently under the age of sixteen (n). 

1057. A marine store dealer must not on any pretence cut up 
or unlay into twine or paper stufY any cable or other like article 
exceeding five fathoms in length unless he obtains a written permit. 
To obtain such permit he must make a declaration before a justice 
of the peace having jurisdiction where the dealer resides stating the 
(juality and description of the article, the name and description of 
the person from whom ho obtained the same, and that he purchased 
or acquired the article without fraud or without any knowledge or 
suspicion that it had been come by dishonestly. The justice of the 
peace before whom the declaration is made, or the receiver of wreck 
of the district upon the production of the declaration, may grant 
the necessary permit (o). 

On obtaining the permit the marine store dealer must advertise 
for the space of one week at least in a newspaper circulating in the 
place where he resides the fact that he has a permit, the nature of 
the article, the place whore it is deposited, and the time at which it 
is intended to cut it up or unlay it, before he can cut up or unlay 
the article ( p). Any person suspecting that the article advertised 
is his property may, on a sworn statement, obtain from a justice of 
the peace a warrant for the production and inspection of the article 
and of the marine store dealer’s books (a). 

Sub-Sect. 9 . — Anchors and Chain (\ illcs . 

1058. It is a misdemeanour for a maker of or dealer in anchors 
or chain cables to sell, or for any person to purchase, for use on any 
]3riti8h ship (/>) any chain cable or anchor exceeding in weight 
168 lbs. unless it has been duly proved (r). 

{1) Public Health Acts Amendmeut Act, 1907 (7 Edw. 7, c. 1)3), 8. 86. 
Public notice is to be given of the provisions of this section (ibid., 8. 86 (5) ). 
As to whether the giving of 8uch a notice is a condition precedent to a 
prosecution, see Duncan v. Kndl (1907), 96 L. T. 911. 

(w) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), a. 39. The 
penalty is, for a first offence a fine not exceeding £20 ; for subsequent 
offences, not exceeding £50. Under the Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, c. 63), s. 86, where it is in force, the penalty must 
not exceed £5 oP 40^. daily. 

(n) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 540. The 
penalty is, for a first offence, a fine not exceeding £5 ; for subsequent 
offences, not exceeding £20 (ibid.). 

{o) Ibid., 88. 541, 698. The penalty is, for a first offence, a fine not 
exceeding £20; for subsequent offences, not exceeding £50 {ibid.). 

ip) Jbid.,&. 642 (1). 

(a) Ibid., s. 642 (2). The penalty for a breach of ibid., b. 542, is the 
same as for a breach of ibid., s. 541 ; see note (o), supra. 

(b) For the meaning of “ British ship,” see title Shipping and Naviga- 
tion, Vol. XXVI., p. 16. 

(c) Anchors and (5hain Cables Act, 1899 (62 & 63 Viet. c. 23), s. 1 ; and see 
title Criminal Law and Procedure, Vol. IX., pp. 689, 690. Admiralty and 
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1059. Every contract for the sale of a chain cable or anchor 
exceeding the prescribed weight is, by statute, deemed, in the 
absence of express stipulation to the contrary, to imply a warranty 
that the article has been duly proved ; and it lies upon the seller to 
prove the existence of any such express stipulation, and the testing 
and stamping(d). But no maker, dealer, shipowner, or other person 
is relieved by this provision from any responsibility in respect of 
any anchor or chain cable made, sold, or used by him to which he 
would, but for such provision have been subject (e), 

1060. Provision is made forthe licensing by the Board of Trade of 
certain specified bodies, and such other bodies as may be authorised 
by Order in Council, for the testing of anchors and chain cables 
with a view to their proof ; and for the inspection of testing 
establishments (/). Every licensed tester must with all reasonabhj 
despatch test every anchor and chain cable brought for testing, in 
the order in which they are brought, unless, as regards the order, 
the persons interested agree otherwise (//). 

The tensile strain and the breaking strain are prescribed (h) ; 
and provision is made for the mode of testing (i) and mode and 
conditions of stamping (A:), and the furnishing of a certificate that 
the anchor or chain cable has been duly proved (/). The Board of 
Trade issues a scale of maximum charges for such testing and 
stamping, w^hich must be exhibited in a conspicuous part of tlie 
establishment, together with the actual charges made (u). 

A licensed tester has a lien on an anchor or chain cable for his 
charges (/O, and after three months from the testing may enforce it 
by sale (<*)• 

War Otfice contracts are not within the Act (Anchors and Chain Cables 
Act, 1899 (62 & 63 Viet. c. 23), s. 18). When a ship is detained as unsafe, 
the Board of Trade may direct an inquiry into the condition of lier 
anchors and cables, and, if they have not been duly proved, rnay make 
such order as is requisite {ibid.f s. 4). Emigrant ships are required to be 
supplied with sufficient anchors and chains (Merchant Shipping Act, 1894 
(57^68 Viet. c. 60),8.200(1) (e)); and see, generally, title Shipping and 
Navigation, Vol. XXVI., p. 335. The expressions “ anchor ” and 
“ chain cable ” include any shackle attached to or intended to be used in 
connexion with the anchor or chain cable (Anchors and Chain Cables Act, 
1899 (62 & 63 Viet. c. 23), s. 19). 

{d) Ibid.f s. 2 ; and compare Hall v. Billingham (1886), 54 L. T. 
387. 

(e) Anchors and Chain Cables Act, 1899 (62 & 63 Viet. c. 23), s. 3. 

If) Ibid., ss. 5, 6. The bodies whoso establishments maybe licensed 
without an Order •in Council are set out in ibid., Schell. The liceuco 
is for a year, may be revoked or suspended at any tmic, and may be 
renewed, and the licence fee is such fee not exceeding £50 as the Board of 
Trade may, with the concurrence of the Treasury, appoint {ibid., s. 5 
(3), (4), (6) ). 
ig) Ibid., 8. 7. 

(a) Ibid., 8. 8, Sched. II. 

(i) Ibid., s. 9. 

(k) Ibid., 8. 10. 

{1) Ibid., s. 10 (7) ; called a “certificate of proof” (i/>fd.). , 

{a) Ibid., B. 11. The Board of Trade may sanction alterations in the 
maximum charges in particular cases, subject to a condition ensuring notice 
of the intended alteration {ibid., s. 11 (3) ). 

{b) Ibid., 8. 12 (1). 

* (c) Ibid., 8. 12 (2). 
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Sect. 2. 
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by other 
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Private 

testing. 
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turers’ marks. 
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1061. It is a misdemeanour for a licensed tester to stamp any 
anchor or chain cable, or other chain or cable, with the distinctive 
mark denoting that it has been duly proved, or with any mark 
resembling that mark, or otherwise calculated to lead persons to 
suppose that it has been duly proved, unless it has been duly proved 
at his establishment ; or to deliver a certificate of proof in respect of 
any anchor or chain cable which has not been duly proved at his 
establishment ; or to make any false statement in a certificate of 
proof (d). 

It is a misdemeanour for any person other than a licensed 
tester to place on any anchor or chain cable, or on any chain or 
cable, any distinctive mark appointed by the Board of Trade for any 
testing establishment, or any mark resembling that mark, or other- 
wise calculated to lead persons to suppose that it has been duly 
proved ; or to deliver any certificate or document of a like character 
relating to the proof or testing of any anchor or chain cable or 
other chain or cable resembling a certificate of proof delivered by a 
licensed tester, or otherwise calculated to lead persons to suppose that 
the anchor, chain cable, chain or cable, has been duly proved (e). 

1062. It is a misdemeanour to deliver a certificate or document 
of like character relating to the proof or testing of an anchor or 
chain cable or other chain or cable which is not an anchor or chain 
cable duly proved under the statutory provisions, or a chain or cable 
proved at a licensed testing establishment, without placing the words 
“privately tested “ conspicuously on the certificate or document; 
or to place on any untested anchor or chain cable, or other chain 
or cable, any marks or deliver in relation thereto any certificate or 
like document, calculated to lead persons to suppose that it has 
been tested (/); or to sell or deliver for use any anchor or chain 
cable, or other chain or cable, with knowledge that it has been 
stamped or marked in contravention of the statutory provisions (g), 

1063. A manufacturer of anchors must mark on every anchor he 
manufactures in legible characters, and both on the crown an(jl also 
on the shank under the stock, his name or initials, and must in 
addition mark on the anchor a progressive number and the weight 
of the anchor (//). 

Sub-Seot. 10. — Sale of Pistols (t). 

1064. It is unlawful to sell by retail or by auction or lot on hire ■ 
a pistol (J) to any person, unless at the time of sale such person either 


{d) Anchors an^ Chain Cables Act, 1899 (62 & 63 Viet. c. 23), s. 13 (1) ; 
see title Criminal Law and Procedure, Vol. IX., pp. 689, 690, note (Jc), 
For forgery generally, see the Forgery Act, 1913 (.3 & 4 Geo. 5, c. 27), 
which comes into operation on the Ist January, 1914. 

(e) Anchors and Chain Cables Act, 1899 (62 & 63 Viet. c. 23), s. 14 (1). 

(/) Ibid., 8. 15. 

(g) Ibid., 8. 16. 

(h) Merchant Shipping Act, 1894 (67 & 68 Viet. c. 60), s. 643 (1). The 
penalty for failure to comply without reasonable cause is not exceeding £6 
for each offence {ibid., s. 643 (2) ). 

(t) The proving of gun barrels before sale is provided for by the Gun 
Barrel Proof Act, 1868 (31 & 32 Viet. c. cxiii.), which regulates in detail 
the tests required and the stamps to be impressed. 

(J) “Pistol” means a firearm or other weapon of any description from 
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produces a gun or game licence (k) then in force, or gives reasonable 
proof that he is entitled to use or carry a gun without such licence (1), 
or that, being a householder, he purposes to use such pistol only in 
his own house or the curtilage thereof (wi), or that ho is about to 
proceed abroad for a period of not less than six months and produces 
a statement to that effect signed by himself and by a police officer of 
the district within which he resides, of rank not lower than that of 
inspector, or by himself and by a justice of the peace (n). 

1065 . Every person who sells by retail or lets on hire a pistol 
must, before delivery, enter or cause to be entered in a book kept 
for the purpose the description of the pistol, whether single barrel, 
magazine, revolver, pin, rim or centre fire, the date of sale or hire, 
the name and address of the purchaser or hirer, and the office from 
which the gun or game licence produced by the purchaser was issued, 
the date of the licence, or the circumstances exempting the purchaser 
or hirer from having such licence (o). 

The penalty for contravention of any of the above provisions, or 
for knowingly making or causing to be made on the sale, purchase, 
or hire»of a pistol any false entry or statement as to any matter 
concerning which an entry or statement is required, is a fine not 
exceeding £5 (p). 

1066 . It is an offence for any .person under the age of eighteen 
years, and not exempt from incurring a penalty for using or carrying 


Sect. 2. 

Refttralnt 
by Statute. 


Re^fister of 
sales. ' 


Penalty. 


Persons under 
eighteen. 


which any shot, ballot, or other missile can bo discharged, and of which 
the lengtli of barrel, not including any revolving, detachable, or magazine 
breach, docs not exceed nine inches (Pistols Act, 1003 (3 Edw. 7, c. 18), s. 2). 
It does not include a more toy ; but it includes weapons other than liro- 
jxrms, and an air pistol may bo a weapon as distinguished from a toy 
(Brysony, Gamane,LUl, [10071 2 K. B. 630); compare the definition of a 
gun in the Gun Licence Act, 1870 (33 & 34 Viet. c. 57), s. 2, which speci- 
fically includes an air-gun and in which a toy pocket pistol has been held 
to bo included ((7amp5eR v. Hadley (1876), 40 J. P. 756); and see title 
Game, Vol. XV., p. 251, note (/). The provisions of the Pistols Act, 1003 
(3 E<kw. 7,c. 18), do not apply whore an antique pistol is sold as a curiosity 
or ornament {ibid., s. 8), but the term antique pistol does not include any 
pistol with which ammunition is sold, or which there is reasonable ground 
for believing is capable of being effectively used {ibid., s. 2). 

{1c) Namely, a licence to use or carry a gun under the Gun Licence Act, 
1870 (33 & 34 Viet. c. 67), or a licence or certificate to kill game granted 
. under the laws of excise in that behalf (Pistols Act, 1003 (3 Edw. 7, c. 18), 
8. 2) ; see title Game, Vol. XV., pp. 246 et seq. 

(l) As to the persons entitled to use or carry a gun without a licence, 
see Gun Licence Act, 1870 (33 & 34 Viet. c. 67), s. 7 ; and title Game, 

Vol. XV., p. 251. ^ ^ 

(m) See Gun Licence Act, 1870 (33 & 34 Vict. c. 67), s . 7 ; as to the 
meaning of “ curtilage,” see title Game, Vol. XV., pp. 251, 25^. 

in) Pistols Act, 1903 (3 Edw. 7, c. 18), s. 3. The signed statement must 
be produced in all the three cases, in addition to the reasonable prool 

{Matthews v. Gray, [1909] 2 K. B. 89). mi i. t 

( 0 ) Pistols Act; lUs (3 Edw. 7, c. 18). s. 3. The book must be produced 
for inspection on the request of any officer of police or of Inla 

g. 3 . All offences under the Act may bo prosecuted, and all ^ 
fines in respect thereof may be recovered, and all summaY 
made, in manner provided by the Summary .J^unsdiction Acts ( ‘ 

As to the procedure before magistrates, see title Magistrates, Vol. XlA., 
pp. 689 et seq. 

N N 2 
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a gun without a gun or game licence (^), to buy, hire, use, or carry 
a pistol under a penalty not exceeding 40«., and for any person 
knowingly to sell or deliver a pistol to any such person under a 
penalty not exceeding £5 (s). 

1067. It is an offence to sell, knowingly, a pistol to any person who 
is intoxicated or is not of sound mind, the penalty being a fine not 
exceeding £25, or imprisonment with or without hard labour for 
not exceeding three months (a). 


Part V.— Restraint of Trade by 
Agreement. 

Sect. 1. — Intmluctory . 

1068. A person maybe restrained from carrying on his trade by 
reason of an agreement voluntarily entered into by him wfth that 
object {h) ; and in such a case the general principle that a man is 
entitled to exercise any lawful trade as and where he wills (c) must 
be applied with due regard to ^ the principles that public policy 
requires for men of full age and understanding the utmost freedom 
to contract (d), and that it is public policy to allow a trader to 
dispose of his business to a successor by whom it may be efficiently 
carried on (e), and to afford to an employer an unrestricted choice 
of able assistants and the opportunity to instruct them in liis 

(g) i.e., under the Gun Licence Act, 1870 (33 & 34 Viet. c. 67), b. 7 ; 8e(^ 
title Game, Vol. XV., p. 251. 

(8) Pistols Act, 1903 (3 Edw. 7, c. 18), s. 4. The court may make such 
order as to the forfeiture or disposal of the pistol as it thinks fit {ibid.). 

(а) Ibid., 8. 5. As to salea to a person who is intoxicated, see, further,, 
title Intoxicating Liquors, Vol. XVIII., p. 144. 

(б) Apart from agreement a retiring partner or the vendor of a business 
is at liberty to start a competing business ; see p. 505, post ; and title 
Partnership, Vol. XXII., p. 83. 

(c) See p. 526, ante. 

{d) rriniing and Numerical ’Registering Co. v. Sampson (1875), L. R. 
19 Eq. 462 ; Middleton v. Brown (1878), 47 L. ,1. (cii.) 41 1, C. A. ; Rousillon . 
V. Rousillon (1880), 14 Ch. I). 351, 365 ; BadiscJie Ayiilin und Soda Fabrik 
V. Schott, Segner & Co., [1892] 3 Ch. 447,452 ; Continental Tyre and Rubber 
(Great Britain) Co., Ltd. v. Heath (1013), 20 T. L. R. 308, 310; A.-O. of 
Australia v. AddlKiide Steamship Co. (1013), 100 L. T. 258, P. C. 

(e) Nordenfelt V. Maxim Nordenjelt Guns and Ammumtion Co., [1894] 
A. C. 535, per Lord Watson, at p. 552 ; and compare Underwood (E.) 6: 
Son, Ltd. V. Barker, [1899] 1 Ch. 300, C. A., per Vaughan Williams, L.J., 
in his dissenting judgment, at p. 310; see also Broad v. Jolly fe (1620), 
Cro. Jac. 596 ; Anon. (1».640), Mpeh, 77 ; Frugnell v. Gosse (1648), Aleyn, 
67 ; Mitchel v. Reynotds (1712), 1 P. Wins. 181, 187 ; 1 Smith, L. C., lltli 
cd., p. 406, at pp. 409, 410 ; Homer v. Ashford (1825), 3 Bing. 322 ; Horner 
X. Graves (1831), 7 Bing. 736, 742 ; Malian x. A/ay (1843), 11 M. & W. 653; 
Leather Cloth Co. x. Lorsont (1869), L. R. 9 Eq. 345 ; Vernon x. Hallani 
(1886), 34 Ch. D. 748. A trade or business may bo sold even although 
it depends upon the personal character of the man who carries it on ; see 
p. 565, post. 
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trSidd and its secrets 'without fear of their becoming his com- sect. i. 
petitors(/). ^ Introduc- 

Any restraint upon freedom of contract must be shown to be tory. 
plainly necessary for the purpose of freedom of trade (g). 


1069. Decisions upon public policy are subject to change and Development 
development with the change and development of trade and the principle, 
means of communication {h\ and the general principle once 
applicable to agreements in restraint of trade has consequently 

been considerably modified by later decisions, without, however, 
rendering the old cases on the subject obsolete on such questions 
as consideration (i), measurement of distance (k), severability (/), 
parties (m), and reasonableness of restraint generally («). 

Sect. 2. — Classes of Agreements, 

1070. Agreements in restraint of trade are, generally speaking, ciassUication. 
made (1) between vendors and purchasers of businesses ; (2) between 
employers and employed ; (3) between partners (o) ; (4) between 


(J) Homer v. Ashford (182r>), 3 Bing. 322, 326 ; Malian v. May (1843), 
11 M & W. 653, per Parke, B., at p, 660; Mumford v. Qelhing (1859), 

7 C. B. (n. s.) 305, per Erle, C.J., at p. 319. 

(£) Printing and Numerical Megistering Co. v. Sampson (1875), L. R. 
19 Eq. 462, per Jessel, M.R., at p. 465; BousHlon v. Housillon (1880), 
14 Ch. D. 351, 365. A restraint reasonably neceflsary for the protection of 
1 bo covenantee must prevail unless Boino Hpccific ground of public policy 
<‘an be clearly established against it {Underwood {h\) it 6’on, Ltd. v. Barker 
[1899] 1 Ch. 300, C. A.). As to what may coiiRtituto such ground of public 
policy, sec Bussell v. Amalgamated Society of Carpenters and Joiners, [1912] 
A. C. 421 (where the area from which employers not parties to the 
agreement can obtain workmen is unreasonably restricted) ; and for an 
instance of an unlawful monopoly see NorthAVestern Salt Co., Ltd. v. 
Electrolytic Alkali Co., Ltd., [1913] 3 K. B. 422, C. A. ; and p. 528, ante. 
It is not in unlawful restraint of trade or contrary to public policy for a 
managing director of a company to agree to give to the company the 
exclusive benefit of all new inventions or improvements in respect of 
certain inventions and .to communicate to the company particulars of 
all such new inventions or improvements {Maxim Nonlenfelt Guns and 
Ammunition Co. v. Nordenfelt (1892), 67 L. T. 469). “Unlawful,” in the 
•j'ase of restraint of trade, means unenforceable, not criminal or unlawful 
in the sense of giving a cause of action to a third party ; see note {b), 
p. 628, ante, p 572, jwst, note {w), p. 601, post. As to tied house 
»;ovenants between brewers and publicans, see title Landlord and 
Tenant, Vol. XVIII., p. 573. 

{h) Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., [1894] 
A. C. 635, per Lmd Watson, at p. 663 ; Archer v. Marsh (1837), 6 Ad.& 
El. 969 ; Davies v. Davies (1887), 36 Ch. I). 359, C. A#, per Fry, L.J., at 
p. 390 ; Badischo Aiiilin \ind Soda Fahrik v. Schott, Segner it Co., [1892] ' 

Ch. 447, 462 ; Duhowski & Sons v. Goldstein, [1896] 1 Q. B. 478, C. A.; - 
N orihAVestern Salt Co., Lid. v. EUctrolyiic Alkali Co., Ltd. supra, as 
reported, 107 L. T. 439, per Farwell, L. J., at p. 445. As to public policy, 
see note {h), p. 625, ante ; and title Contract, Vol. VIE, pp. 394 et seg, 

(i) See pp. 664 et seq., post. • '' ' 

{h) See pp. 560, 561, post. 

(l) See pp. 572 et seq., post. 

(m) See p. 667, post. 

(n) See pp. 663, 664, . . i 

(o) With regard to these three classes of agreements, though occasional 
distinctions are to be noted (see pp. 556 et seq., post), the same general 
apply, and there is no sufficient reason for treating them m dwtinct 
categories. As to restraints imposed by vendors and lessors of land ana 
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SioT. 2 . independent traders or groups of traders with a view to eliminating 
Classes of or reducing competition, regulating output, and the like(j}); 
Agreemept. ( 5 ) between employers with a view to united action in relation to 
those whom they employ ; and ( 6 ) between persons employed with a 
view to united action in relation to their employers (q). 

Sect. 3 . — The Old Distinction between General and Partial 
Restraint. 

Early rule, 1071. In the earliest times it would probably have been held that 
all contracts in restraint of trade, whether general or partial, were 
void: but the severity of this principle was gradually relaxed (r), 
and it became the rule that a partial restraint might be good if 
reasonable («), but a general restraint was of necessity void(t). 

houses, see titles Landlord and Tenant, Vol. XVIII., pp. 615 ei seq. ; 
Sale of Land, Vol. XXV., pp. 428, 429, 454 et seq. These are restrictions 
upon the user of a paiiicular house or piece of land rather than restraints 
of trade in the sense in which the term is used in this title ; but tho 
decisions on the subject are relevant on the questions, e.g.^ of the meanin^if 
of trade and the acts which constitute breach of covenant ; and see Taff 
Vale Bail. Co, {Directors etc.) v. McNabb (1873), L. R. 6 H. L. 169 (agree- 
ment on lease of a dock). 
ip) See pp. 626 ct seq., ante. 

(g) As to these two classes of agreements, see pp. 597 et seq., post. 
As to restraints as between employers and employed, see also title ISIaster 
AND Servant, Vol. XX., pp. 88, 127. 

(r) Bordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., [1894] 
A. C, 635, 541, 556, 564 ; S. C., [1893] 1 Ch. 630, 647, C. A. ; Continental 
Tyre andBubber {Great Britain) Co., Lid. v. (1913), 29 T. L. R. 308, 309 ; 
A.-G. of Australia v. Adelaide Steamship Co. (1913), 109 L. T. 258, P. C. : 
Tier's Case (1414), Y. B. 2 Hen. 6, fo. 6, pi. 26; Claygate v. Batchelor 
(1601), Owen, 143; sub nom. Colgate v. Batchelcr (1602), Cro. Eliz. 872;. 
Broad v. Jollyfe (1620), Cro. Jac. 696 ; Frugnell v. Gosse (1648), Aleyn, 67. 

(«) Bogersy, Barrey (1613), 2 Bulst. 136; Mitchcl v. Reynolds (1712), 
1 P. Wms. 181 ; 1 Smith, L. C., 11th ed., p. 406. The proposition will be 
found stated in practically all the cases on the subject. 

(t) Mitchel V. Reynolds, supra; Magna Charta (1215), c. 20; Tier's Case, 
supra (where, however, there were fraud and compulsion ; see Mitchel 
V. Reynolds, supra ; Broad v. Jollyfe, supra) ; Claygate v. Batchtlor, 
supra; Jpswich Tailors' Case (1614), 11 Co. Rep. 53 a; Anon. 
(1640), March, 77; Exeter Tailors' Co. v. Clarice {IQSi), 2 Show. 346; 
Chesman v. Bainhy (1728), 1 Bro. Pari. Cas. 234; Qunmakers' Society 
{Master etc.) v. Fell (1742), Willes, 384, 388; Tavis v. Mason (1793), 
6 Term Rep. 118 ; Shaclcle v. Baker {ISOS), 14 Ves. 468 ; Morris v. Colman 
(1812), 18 Ves. 437, per Lord Eldon, L.C., at p. 438; Harrison v. 
Gardner (1817), 2 Madd. 198; Bryson v. Whitehead (1822), 1 Sim. & St. 
74, 77 (trade secret; see p. 557, post); Hormr v. Ashford (1826), ^ 
Bing. 322 ; Wickens v. Evans (1829), 3 Y. & J. 318 ; ^Hutton v. Parker 
(1839), 7 Dowl. 7^^. The proposition will be found repeatedly stated 
in the cases, and it is unnecessary to refer further to them on this point. 
The doctrine that there was an essential distinction between a general 
and a partial restraint was finally repudiated in Nordenfelt v. maxim 
Nordenfelt Guns and Ammunition Co., supra, where a doubt was expressed 
(see ibid., per Lord Ashbourne, at p. 667, and per Lord Macnaghten, at 
T). 662) whether it had ever existed at any time. A similar doubt 
had been expressed in Bousillon v. Bousilion (1880), 14 Ch. D. 361, 
366 — 369 ; compare Horner v. Graves (1831), 7 Bing. 731; Whitaker y. 
Howe (1841), 3 Beav. 383 (restraint extending over Great Britain hold 
good); Jones^Y. Lees (1856), 1 H, & N. 189 (covenant by licensee of 
patent, with no limit of space, held good) ; Harms v. Parsons (1862), 32 
Beav. 328, as reported 32 L. J. (ch.) 247 (where Romillt, M.R., quoted 
Whitaker v. Howe, suprd, without disapproval) ; Leather Cloth Co. v.. 
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A restraint was regarded as general if it was unlimited as to 
space, that is, apparently, if it extended over the whole of the 
United Kingdom {u)t even though limited as to time {w), but not if, 

Xor«ont (1869), L. R, 9 Eq. 345 (restraint extending over Europe held good ; 
but, apparently, to be explained as a case of a trade secret ; compare 
AlUopp V. Wheatcroft (1872), L. R. 15 Eq. 59, per Wickens, V.-C., at 
p. 64); Harvey v, Gorpe (1885), 79 L. T. Jo. 246 (restraint covering 
Europe held reasonable in case of army meat contractor) ; Davies v. 
Davies (1887), 36 Ch. D. 359, C. A., per Fry, L.J., at p. 398. The con- 
traiy view was expressed in Malian v. May (1843), 11 M. & W. 653 ; 
Nicholls V. Stretton (1847), 10 Q. B. 346, per Fatteson, J., at p. 353 ; 
Tallis V. Tallis (1853), 1 E. & B. 391 ; compare Vernon v. Hallam (1886), 
34 Ch. D. 748, 761,citmgHomerv. A«A/ord(1825), 3Bmg. 322, per Best, J., 
at p. 326 ; Davies v. Davies, supra, at pp. 382, 385, 380, 398 ; Nordenfelt v. 
Maxim Nordenfelt Gu 718 and Ammunition Co., [1894] A. C. 535, per Lord 
Herschell,L.C., at p. 546. For dicta on the question since Nordenfelt v. 
Maxim Nordenfelt Ouns and Ammunition Go., supra, see Underwood {E.) ct* 
Son V. Barker, [1899] 1 Ch. 300, C. A. ; Dowden and Book, Ltd. v. Book, 
[1904] 1 K. B. 45, 51, C. A. ; Beethamy. Fraser (1904), 21 T. L. R. 8 ; Bussell 
V. Amalgamated Society of Carpenters and Joiners, [1910] 1 K. B. 606, 620, 
C. A. ; affirmed, [1912] A. C, 421 ; North-Western Salt Co.,Ltd. v. Ekctrolytic 
AlkaliCo., Ltd., [1913] 3 K. B. 422, C. A., as reported, 107 L. T. 439, per 
Parw^ll, L.J., at p. 445 ; Continental Tyre and Rubber {Great Britain) Co., 
Ltd. y. Heath {IdlZ), 29 T. L. R. 308; A.-O. of Australia v. Adelaide Steam- 
ship Co. (1913), 109 L. T. 268, P. C. The statement in the text represents 
the view taken in the great majority of the cases, and it is described by Lord 
IIerschell, in Nordeiifelt y. Maxim Nordenfelt Guns and Ammunition Co., 
supra, at p. 548, as perhaps tho sounder view. But there had grown up 
a wide diversity of judicial opinion, and the decision in this last case did 
not constitute any sudden change in the law, but merely adopted a 
principle which had been appearing in the cases from time to time, but 
without sufficient authority to secure general recognition. 

{u) Mitchel V. Reynolds (1712), 1 P. Wms. 181, 182; 1 Smith, L.C.,lltli 
ed., p. 406 (where in describing a general restraint tho words used were “ not 
to exercise a trade throughout tho kingdom ” ). But the law was not clear 
as to this ; and the above words were, in Horner v. Graves (1831), 7 Bing. 
731, said to be rather an instance than a limit of tho application of tho 
rule. In Brice v. Green (1847), 16 M. &W. 346, Ex. Ch., “London and 
600 miles ’’ [i.e., England, Wales and nineteen -twentieths of Scotland) was 
treaited as general (London being held severable; see pp. 572 et seq., post). 
In Jones v, Lees (1856), 1 H, & N. 189, “ England ” was treated as general. 
In Harms v. Barsons (1862), 32 Beav. 328, a restraint covering England 
but not Scotland was treated as partial. In Leather Cloth Co. v. Lorsont 
(1869), L. R. 9 Eq. 345, 351, Great Britain was referred to as the test ; 
compare Tfard v. Byrne (1839), 6 M. & W. 648. In Rousillony. Rousillon 
(1880), 14 Ch. D. 351,306, a restraint unlimited as to space was discussed 
on the basis that it extended to England and Wales ; and in Maxim 
Nordenfelt Guns and Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 630, 
C. A., LindleYjJj.J., at p. 648, and Bowen, L.J., at p. 651, speak oi 
England ; though in S. C., [1894] A. C. 635, Lord HiRScnELL, at p. 550, 
and Lord Macnaghten, at p. 674, seem to refer to tho United Kingdom. 
In the same case Lord Herscuell, at p. 650, said that tho courts in laying 
down the rule had reference only to the United Kingdom and would not 
have considered it against public policy to restrain a person who had sold 
his business from setting up a rival business in another country. But, 
apparently, while the rmo existed that a restraint covering the whole of 
the United Kingdom was of necessity void, the extension of such restraint 
to foreign countries was immaterial; compare Leather Cloth Co.y. Lorsont, 
supra, at p. 361. Tho question only becomes important when it is admitted 
that the reasonableness of a general restraint is to be considered in deter- 
mining its validity ; see pp. 552, 560, post. ' .rr » t 

{w) DieBs Case (1414), Y. B. 2 Hen. 6, fo, 6, pi. 26; J- 

Blacklowe (1670), 2 Wms. Saund. 166 b, 156 b, n. ; Colmer v. Clark (1734), 
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though unlimited as to space, it was limited as to the persons with 
whom the covenantor might deal (a), or as to t'he manner in which 
or the name under which the trade might be carried on {b)y or, it 
would appear, as to the capacity in which the covenantor might 
engage in the trade (r). The mere fact that it was unlimited as to 
time did not constitute it a general restraint (d). 

1072. The rule now is clear that, whether a restraint is general 
or partial, its validity is to be determined by the consideration 
whether it exceeds what is reasonably necessary for the protection 
of the covenantee (?), that is, the criterion of reasonableness which 
was formerly applied only to partial restraints must now be applied 
to restraints of every kind. 


7 Mod. Rop. 230; McAllen v. Churchill (1826), 11 Moore (c. p.), 483 ; 
Ward V. Byrne (1839), 5 M. & W. 648; Proctor v. Sargent (1840), 2 
Man. & G. 20, 33 ; Uinde v. Gray (1840), 1 Man. & G. 195; Davies v. 
Davies (1887), 36 Ch. D. 359, C. A. ; Nordenfelt v. Maxim Nordcnfelt Guns 
and Ammunition Co., [1894] A. C. 535, 643, 553; but see, contra, Badische 
Anilin und Soda Fabrik v. Schott, Segner & Co., [1892] 3 Cb. 447, per 
CuiTTT, J., at p. 450 ; Davies v. Davies, supra, per Cotton, L.J., atrp. 382, 
and per Bowen, L.J., at p. 391. 

(а) Eunlocke y. Blacklowe (1670), 2 Wins. Sauiid. 155 b; Mitchel y. 
ReynoUs (1712), 1 P. Wms. 181, 185 ; 1 Smith, L. C., 11th ed., p. 406, at 
p. 410; Gale v. Reed (1806), 8 East, 80; Nicholls v. Stretton (1843), 7 
Beav. 42 ; (1847), 10 Q. B. 346, 360 ; Rannicy. Irvine (1844), 7 Man. & G. 
969 ; May v. O^Neill (1875), 44 L. J. (cn.) 660 ; Collins v. £oc/ce (1879), 4 
App. Cas. 674, P. C. ; Baines v. Geary (1887), 36 Ch. D. 154; Mills v. 
Dunham, [1891] 1 Ch. 576, C. A. 

(б) Jones v. Lees (1856), 1 H. & N. 189; see Maxim Nordenfelt Guns 
and Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 630, C. A., per Bowen, 
L.J., at pp. 654, 657 ; compare the distinction between rules in restraint 
of and rules regulating trade, as to which see note (o), p. 531, ante. As 
to a restriction as to name, see Vernon y. Uallam (1886), 34 Ch. D. 748 
(covenant not to carry on the business of a manufacturer anywhere for 
ilve years under a particular name is not a general restraint or void) ; 
W olmershausen v. O’Connor (1877), 36 L. T. 921 (covenant not to hold 
out as formerly connected in trade with another is not in general restj^int 
or void). 

(c) Wallis V. Day (1837), 2 M. & W. 273 (covenant by vendor of a carrier’s 
business, in consideration of weekly payments, never to trade as a carrier 
except as the servant of the covenantee : held good). 

id) Clerhe v. Comer (1734), Lee temp. Hard. 63; Hitchcock v. Coker 
(1837), 6 Ad, & El. 438, Ex. Ch. ; Archer v. Marsh (1837), 6 Ad. & El. 969 ; 
Elves V. Croft (1850), 10 C. B. 241 ; Tallis v. Tallis (1853), 1 E. & B, 391 ; 
Catt y. Tourle (1869), 4 Ch. App. 654; Davies v. Davies, supra, per 
Bowen, L. J., at p. 390. 

{e) Nordenfelt y. Maxim Nordenfelt Guns and Ammihition Co., [1894] 
A. C. 636, 648 ; mihowski & Sons v. Goldstein, [1896] 1 Q. B. 478, 484, 
C. A. ; Trego v. Hunt, [1896] A. C. 7, 27 ; Stride v. Martin (1897), 77 
L. T. 600; Robinson {William) & Co., Ltd. v. Heuer, [1898] 2 Ch. 461, 
466, C, A. ; Haynes v. Doman, [1899] 2 Ch. 13, 17, C. A. ; Hood and 
Moore's Stores, Ltd. y. Jones (1899), 81 L. T. 169 ; Underwood {E.) Son, 
ltd. V. Barker, [1899] 1 Ch.300, 304, C. A. ; Mar8halU,Ltd.y. Leek{im), 
17 T. L. R. 26 ; Dowden and Book, Ltd. v. Book, [1904] 1 K. B. 46, 62, 63, 
55, C. A. ; Tivoli, Manchester, Ltd. y. Colley (1994), 20 T. L. R. 437 ; 
Lamson Pneumatic Tube Co. y. Phillips (1904), 91 L. T. 363, C. A. ; 
Beetham y. Fraser (1904), 21 T. L. R. 8 ; Hooper and Ashby v. Willis 
(1906), 94 L. T. 624, C. A. ; Mouchell v. Cubitt {William) & Co. (1907), 
Times, 14th February ; Lewis and Lewis v. Dumford (1907), 24 T. L. R. 
64; White, Tomkins and Courage v. Wilson (1907), 23 T. L. R. 469; 
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Sub-Sect. I. — In General. 
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ofaVaUd 

Rg flfinifi 

1073. An agreement in restraint of trade must satisfy the following — 
conditions : — (1) It must be reasonable ; (2) it must be founded on 
good consideration ; (3) it must not be too vague. 

Sub-Sect. 2. — Reasonableness. 


conditions. 


1074. It is for the judge to decide, as a matter of law, (1) whether Functions of 
.a contract is or is not in restraint of trade (/); (2) whether, if in judge and 
restraint of trade, it is reasonable (r/). It is for the jury to 
decide any disputed questions as to the nature of the business, as to 
what is customary in it, as to the number and situation of its 
customers, as to any particular dangers requiring precautions and 
the like, all which matters are relevant to the question of 
reasonableness {h). 


United Shoe Machinery Co. of Canada v. Brunet, [1909] A. C. 330, P. C., 
oxplainiitg and distinguishing Nordenfelt v. Maxim Nordenfelt Guns and 
Ammunition Co., [1894] A. C. 636; Bromley v. Smith, [1909] 2 K. B. 236; 
Leng {Sir W. 0.)d: Co., Lid. v. Andrews, [1909] 1 Ch. 763. 766, C. A. ; Bussell 
V. Amalgamated Society of Carpenters and Joiners, [1910] 1 K. B. 506,621, 
C. A. ; affirmed, [1912] A. C. 421 ; North-Western Salt Co,, Ltd. v. Electro- 
lytic Alkali Co., Lid., [1913] 3 K. B. 422, C. A., as reported, 107 L. T. 439, 
per Farwell, L.J., at p. 445 ; Continental Tyre and Bubber {Great Britain) 
Co., Ltd. V. Jbeath (1913), 29 T. L. R. 308 ; A.-Q. of Australia v. Adelaide 
Steamship Co. (1913), 100 L. T. 258, P. C. ; Mason v. Provident Clothing 
and Supply Co.. Ltd., [1913] A. C. 724, 733. For a criticism of the whole 
doctrine of the permissibility of a restraint of trade, see Lcetham {Henry) 
<0 Sons, Lid. v. Johnstone -White, [1907] 1 Ch. 189, per Neville, J., at 
meuted upon, S. C. [1907] 1 Ch. 322, 325, C. A. ; Dottridge 


341. 


p. 194; commented 

Brothers, Ltd. v. Crook (1907), 23 T. L. R. 644. 

(/) United Shoe Machinery Co. of Canada v. Brunet, supra, at p 
{q) Mitchelv. Beynolds{}in), 1 P. Wins. 181, 195 ; 1 Smith, L. C., lUh ed., 
p. 406, at p. 416; Chesman v. Nainby (1727), 2 Stra. 739 ; (1728) 1 Bro. 
Pari. (ias. 234 ; Davis v. Mason (1793), 5 Term Rep. 118 ; Horner v. Graves 
(1831), 7 Bing. 731 ; Proctor v. Sargent (1840), 2 Man. & G. 20 ; Malian 

V. May (1843), 11 M. & W. 653 ; Tallis v. Tallis (1853), 1 R. & B. 391 ; 
Dowden and Poole, Lid. v. Pook, [1904] 1 K. B. 45, C. A. ; Lamson Pneu- 
matic Tube Co. V. Phillipa, (1904), 91 L. T. 363, 368, C. A. ; Leng {Sir 

W. C.) & Co., Ltd. V. Andrews, supra, per Fletcher Moulton, L.J., at 
.p, 770, andjicr Farwell, L.J., at p. 772 ; Bussell v. Amalgamated Society 
of Carpenters and Joiners, supra, at p. 522 ; affirmed, but without reference 
to this point, [1912] A. C. 421 ; Norlh-Western Salt Co., Ltd. v. Electrolytic 
xllkali Co., Ltd., supra, as reported, 107 L. T. 430, per Farwell, L.J., at 
p. 445; as to the admissibility of evidence of contracts between the 
covenantee and other persons, see at p. 440; A. -G. of Australia v. 
Adelaide Steamship Co., supra, at p. 263; Mason v. Provident Clothing and 

Supply Co., Ltd., supra ; md note {r), p. 1)27, ante. , n t rij 

{h) Haynes v. Doman, [1899] 2 Ch. 13, 24, C. A. ; Dowden and Rook, Ltd. 
V. Pook, supra, at pp. 62, 64 ; Lamson Pneumatic Tube Co. v. L miips, 
supra : Mason y. Provident Clothing and Supply Co., Lid., supra ; 3iumfora 
V. Oething (1859), 7 C. B. (n. s.) 306. It is also for a ]ury to say whether 
u business alleged to be carried on by the covenantor is in fact ms busi- 
LOSS {Clark y Howard (1860), 2 F. & P. 125); but whether there ha^ 
been a breach is a question of law {Kemp v. (18ol), 1 pim. (n. s.) 
517 ; Turner v. Evans (1862), 2 Do G. M. & G. 740, C. A. ; Wicken^n v. 
Webster (1866), 6 E. & B. 387). It has been said that the number of 
inhabitants in the area of restriction is irrelevant {3lallan v- 
per Parke, B., at p. 667 ; but se^ contra, Hitchcock v. Coker (l8o7), o ao. 
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1075. In estimating reasonableness, extravagant possibilities 
should not be taken into account (i). Evidence as* to the mode in 
which the agreement has been carried out is not relevant on the 
question of its construction {j ), nor is evidence that the covenantee 
or other persons think it reasonably necessary (k). That it is 
unusual is evidence tfl show that it is unreasonable (i); and, 
conversely, that it is customary is evidence ’that it is reasonable (w) ; 
and if a covenant was reasonable when made, subsequent/eVents 
do not affect its validity (n). 

1076. It is the covenant as a whole which must be considered, not 
the particular breach complained of, 'and the court will not decide 
on the reasonableness of tiie covenantor's conduct in each particular 
case as it arises (o). Where, however, the covenant includes tirades 

& El. 438, Ex, Cli. per Tindal, C.J., at p. 464; Proctor v. Sargent (1840), 
2 dan. &; G. 20, as reported 10 L. J. (c. p.) 34,perMAULE, J.,and Tindal, 
C.J., at p. 36, and per Bosanquet, J., at p. 39, referring, however, to pro- 
ceo^gs upon demurrer and the impossibility of the court taking judicial 
notice of the population of a district without evidence). 

(i) liannie v. Irvine (1844), 7 Man. G. 969 (where the restraint is 
upon trading as a baker with a limited number of customers, ^t is not 
necessary to consider the possibility of one of them going to a village where 
the covenantor is the only baker) ; Nordenfelt v. Maxim Nordenfelt uuna and 
Ammunition Co., [1894] A. 0. 635, per Lord Macnaghten, at p. 674 ; Under- 
wood{E.) <f? Son, Ltd. y. Barker, [1899] ICh. 800, C. A., perLiNDLEY,M.R., 
at p. 306 ; Uaynesy. Doman, [1899] 2 Ch. 13, C. A., per Bindley, M.R., at 
p. 26 (where the covenant is intended to prevent a servant from betraying 
business methods, it is not necessary to consider the possibility of his leaving 
his employment so soon as to have acquired no knowledge of such methods). 
As to construction of the contract generally, see pp. 669, 570, post. 

ij) Elves V. Crofts (1850), 10 C. B. 241 ; Jacoby v. Whitmore (1883), 49 
L. T. 335, C. A., per Brett, M.R., at p. 337 ; Peris y. Saalfeld, [1892] 2 Ch. 
149, 151, 153, C. A. ; Bussell v. Amalgamated Society of Carpenters and 
Joiners, [1910] 1 K. B. 506, 622, C. A. ; affirmed, but without reference to- 
this point, [1912] A. C. 421 ; Lovell and Christmas, Ltd. v. Wall (1911), 27 
T. L. R. 236, C. A. 

(k) Uaynes y. Doman, supra, at p. 24 ; Leng {Sir W. C.) & Co., Ltd. v. 

Andrews, [1909] 1 Ch. 763, 772, C. A. * 

(l) Leng {Sir W. G.) Co., Ltd. v. Andrews, supra, at pp. 767, 770* 
(restraint upon a newspaper reporter from ever being connected with any 
other newspaper within twenty miles ; no instance proved of a similar 
restriction in the trade ; held, unreasonable. But the covenant was held 
unreasonable in itself, and the covenantor was an infant at the date of the 
agreement); Pearks, Lid. y. Cullen (1912), 28 T. L. R. 371; Mason v. 
Provident Clothing and Supply Co., Ltd. (1913), 29 T. L. R. 727, 728, H.L. 

(m) Leng {Sir W. C.) <& Co., Ltd. v. Andrews, supra, per Fletcher 
Moulton, L.J., at p. 770 ; Catt v. Tourle (1869), 4 fh, App. 664, 669 ; 
Cornwall v. Uawiins (1872), 41 L. .T. (cii.) 435, 436. 

(n) Elves v. Croft, supra; Jacoby v. Whitmore, supra, at pp. 337, 338 ; 
Townsend v. Jarman, [1900] 2 Ch. 698, 703 ; Dowden and Pook, Ltd. v. 
Pook,[l90i] 1 K. B. 45, C. A., per Cozens-Hardy,L.J., at p. 66 ; Lamson 
Pneumatic Tube Co. v. Phillips (1904), 01 L. T. 303, C. A., per Vaughan 
Williams, L. J., at p. 367 ; and compare Keppell v. Bailey (1834), 2 My. 
& K. 517, 630 ; Kimberley v. Jennings (1836), 0 Sim. 340, 360 ; Jones v.. 
Lees (1856), IH.&N. 189. 

(o) Davies y. Davies (1887), 36 Ch. D. 369, C. A., per Cotton, L.J., at 
p. 387 ; Baker v. Uedgecoek{US9), 39 Ch. D. 620. In Tallis v. Tallis (1863), 

1 E. &B. 301, Lord Cajipbell, C.J., at p. 412, said : “We have limited our 
judgment to the parts of the contract to which these breaches relate, 
because if these are valid, the invalidity of other parts of the contract is 
ii^aterial ” ; but this, apparently, must be taken in relation to the rulea- 
asto severability ; see pp <572 et seq., post. 
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or places or persons, and in respect of some of them it is reasonable hkot. 4. 
while in respect of others it is not, the part which is reasonable, if Hj^Quisitea 
it can be severed from the rest, will be enforced in the event of iv of a VaUd 
breach of that part(p). Restraint. 

1077. In estimating the ' reasonableness of a restraint, the Protection of 
pararaouht consideration which has to bo taken into account is fovenantee’s 
whether it is reasonably necessary for the protection of the interest 

of the covenantee (7), unless, it seems, there can be established some 
specific ground of public policy which must be taken to override 
the interest of the covenantee (r). 

1078. There cannot be a restraint of trade in gross— the restraint No reatraint 
must be for the protection of a business in which the covenantee is 
interested (s) ; bi^t a company controlling or controlled by or 


ip) Chesman v. Nainhy (1728), 1 Bro. Pari. Cas. 234 ; Malian v. May 
(1843), 11 M. & W. 653 ; Price v. Oreen (1847), 10 M. & W. 346, Ex. Ch. ; 
Jiaines v. Geary (1887), 06 Ch. D. 154 ; Hooper and Ashby v. Willis (1905), 
21 T. L. R. 691, ^)cr Kekewich, J., at p. 692 ; affirmed (1900), 22 T. L. R. 
451, C. A. ; Lievre v. Mdyonnet (1913), 2 L. J. County Courts Reporter, 

4 ; as to severability, see pp. 572 et seq., post. 

(q) Tli^ proposition will be found stated in practically all the cases on 
the subject. For cases subseqtient to Nordenjelt v. Maxim Nordenfelt 
Guns and Ammunition Co., [1894] A. C. 535, sco note (t), p. 65\, ante. 
Before that case the rule was, with occasional exceptions, held applicable 
only to partial restraints ; seb p. 560, post. 

(r) Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., supra ; 
Undencood {E.)<S} Son, Lid.x. Bar A:er, [1899] 1 Ch. 300, C. A.,per Bindley, 
M.R., at p. 305 (“Where an agreement restraining a person from 
carrying on business is entered into with another person engaged in 
a similar business for the purpose of protecting him from rivaliy in that 
business and is no wider than is reasonably necessary for his protection in 
that business, it is difficult to imagine the circumstances wliich can rendoi' 
such an agreement injurious to the public interests of this country. I do 
not understand him [Lord Macnagiiten in Nordenfelt v. Maxim Nordenfelt 
Guns and Ammunition Co., supra, at pp. 566,507] as saying that a restric- 
tion which is reasonably necessary for the protection of a man’s business 
can be held invalid on grounds of public policy unless some specific ground 
can bcugclcarly established... . . Of course I am not speaking of contracts 
induced by fraud, duress or undue influence, or impeachable on any other 
recognised ground of invalidity”); see Underwood {E.) & Son, Ltd., v. 
Barker, supra, per Li-sdixy, M.R., at p. 305, suggesting that some pernicious 
monopoly may afford such ground; North-Western Salt Go., Ltd. y. 
EUctrolylic Alkali Co., Lid. (1912), 107 L. T. 439, C. A. (seep. m, ante); 
.and compare Maxim Nordenfelt Guns and Ammunition Co. V. Nordenfelt, 
[1893] 1 Ch. 630, C. A., per Bindley, B.J., at pp. 646, 650; Bussell y. 
Amalgamated Society of Carpenters and Joiners, [1910] 1 K. B. 506, 6I0, 
520, C. A.; S. C.* [1912] A. C. 421, 430, 435; A.-G. of Australia y. 
Adelaide Steamship Co.(1913), 109B.T. 258, 203,P.C. ; msony. Provident 
Clothing and Supply Co., Ltd. (1913), 29 T. L.R. 727, 728, H. L. ; 

V. Beynolds (1712), 1 P. Wms. 181, 190 ; 1 Smith, L. C., 11th ed., P- 406, 
atp. 410; Davis v. Mason (1793), 5 Term Rep. 118; W ickens y. Evans 
(1829), 3 Y. & J. 318 ; Horner v. Graves (1831), 7 Bing. 735, 743 ; m^cAcocA; 
V. Coker (1837), 6 Ad. & El. 438, Ex. Ch. ; Archer v. Marsh (1837), 6 Ad. & 
El. 969 ; Whittaker y. Howe (1841), 3 Beav. 383, 394 ; 

(1869), 7 C. B. (N. 8.) 305 ; May v. O'Neill (1876), 44 L. J (cn.) 660, 661 ; 
OoUiw) V. iocfc* ( 1879), 4 App. Cas. 674, 688, P. C. ; MIUsy. Dunham, [189M 
1 Ch. 676, 689, C. A. ; Haynes v. Daman, [1899] 2 Ch. 13, IJ. A- : Twoh, 
Mmehester, Ltd. v. Colley ( 1903), 20 T. L. K. 437 j Tabu and Offer v, Majm 
(1899), 107 L. T. Jo. 489; Leng Sir (W. C.) Co., Uly- 
1 Ch. 763, 766, 773, C. A. ; Continental Tyre and Bubber {weed Dntatn} 
Co., Ltd. V. Heath (1913), 29 T. L. B. 308, 310 ; and see pp. 628 et m-^^te. 

(8) Mitehel v. Beynolds, eiipra.M p. 100 (“ K would bo unreasonable to 
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fix a certain loss on one side without any benefit to the other *’) ; Horner 
V. Graves (1831), 7 Bing. 731, 743 ; Townsend v. Jarman^ [1900] 2 Ch. 098, 
per Farwell, J., at p. 702 ; Leetham {Henry) & Son, Ltd. v. Johnstone- 
White, [1907] 1 Ch. 322, 320, C. A. Apparentlv, therefore, a mere senti- 
mental interest on the part of the covenantee will not justify a restraint, and 
the only suggestion in the cases that this is possible occurs in Kimberley v. 
Jennings (1836), 0 Sim. 340, per Suadwell, V.-C., at p. 351 (“ I remember 
a case in which a nephew wanted to go on the stage and liis uncle gave 
him a largo sum of money in consideration of his covenanting no(; to per- 
form within a particular district ; the court would execute such a covenant 
on the ground that a valuable consideration had been given for it ”) ; but 
see Upton v. Henderson {1^12), 106 L, T. 830 ; and note (h), p. 625, ante. As 
to the coirelativo case of a restraint upon a person who is not, and has not 
been, engaged in the trade, see note {t), p. 664, post. As to what may con- 
stitute an interest in a busine.ss, see Everton v. Longmore (1890), 15 T. L. R. 
356, C. A. (a body of the nature of a friendly society held entitled to 
enforce a covenant by a doctor) ; Ballachulish Slate Quarries Co. v. Grant 
(1903), 6 F. (Ct. of Scss.) 1105 (quarry company engaging a doctor to 
attend its employees with liberty to take other practice hold entitled to 
enforce a covenant against his practising in the district on termination of 
his employment ) ; and compare Mineral Water Bottle Exchange and Trade 
Protection Society v. Booth (1887), 30 Ch. D. 465, 469, C. A. 

{t) Leetham {Henry) efi Sons, Lid. v. Johnstone -White, supra; and see 
Continental Tyre a7\d Buhber {Great Britain) Co., Ltd. v. neath (1913), 
29 T. L. R. 308, 310. 

(a) Compare Davies v. Davies (1887), 36 Ch. D. 359, 393, C. A.; as to 
slavery, sec p. 533, ante. • 

{b) liobinson {William) d; Co., Ltd. v. Heuer, [1898] 2 Ch. 451, C. A., 
per Bindley, M.R., at p. 465, andper Chitty, L.J., at p. 458 ; compare the 
covenants in Homer v. Ashford (1825), 3 Bing. 322 (not to work for any 
('ther person during term of service) ; King v. Hansell (1860), 6 H. & N. 
106 (commission agent not during terra of seiwice to engage in same trade 
within ten miles); Allsopp v. Whcatcrojt (1872), L. 5 . 16 Eq. 69 (not- 
during the term of service to engage in the sale of any other articles or 
goods whatsoever); Welstead v. Hadley (1904), 21 T, L. R. 166, C. A. ; 
Tivoli Manchester, Ltd. v. Colley (1904), 20 T. L. ‘R. 437 ; Hartley v. 
Cummings (18475', 6 C. 15. 247 (an agreement to servo the employer and 
his partners for seven yearn, and not during the term to serve anybody 
else or join any workmen’s union without consent; to give instruc- 
1 ion gratis if required ; the employer to make minimum weekly pay- 
ments, and if necessary provide work to keep the wage up to the 
minimum, with power, in case of servant’s illness or misconduct or 
( mployers’ discontinuance of business, to employ any other person and to 
cease to pav wages ; held no restraint of trade) ; Pilkington v. Scott (1846), 
15 M. & W. 667 (an agreement to serve for seven years at certain wages 
w hen and so long as the seiTant should be employed, and not to work for 
any other person during the term, with liberty to employers to employ any 


interested in another company, or in which another company has an 
interest, cannot impose upon a servant an area of restraint which is 
wider than is necessary for the protection of its own business in the 
attempt to protect the business of such other company (t). 

1079. The degree of permissible restraint may vary according to 
the subject-matter of the contract. 

1080. A contract of service is invalid if and in so far as there 
are attached to it any servile incidents (a), but an employer may of 
course secure the whole time of his servant during the period of 
service (^>), which may last for the servant’s lifetime (c). If, 


(c) For note (c) see p. 567, post. 
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however, a restraint, though it is reasonable if applied during the 
period of service, may be unreasonably wide if applied after the Requisites 
termination of that period, and if the covenantor has during the of a Valid 
period left the service without having been dismissed, the restraint 
will only bo enforced by injunction for the residue of the period, 
pbject to the rules as to reasonableness which would be applied 
in the case of a restraint coming into operation on the termination 
of the period (d). 


1081. A restraint may be unreasonable as between employer and Difference 
employed which would be reasonable as between the vendor and ^’ctwecn 
purchaser of a business (e). 


employment 
and sale of 


1082. In the case of the sale of a business a wider restraint 
upon the vendor will be allowed, for the covenant must be valid 
where the full benefit of the purchase cannot otherwise be secured 
to the purchaser (/); and the same principle applies where a 
retiring partner sells his share (i/). 


1083. A contract not to divulge a trade secret may be reasonable Sale of trade 
though^ unlimited as to space or time, and a restraint imposed in 
order to give effect to such a contract would apparently be treated 


other person in case of illness and an option to dismiss at ono month’s 
notice; hold mutual, reasonable, and made on good consideration ; held, 
also, that tliero was an undertaking to emidoy for the seven years ; and 
compare Phillips v. Stevens (1899), 15 T. L. 11. 325). Qu(jere, whether an 
agreement between a master and a servant to ke(‘.p him out of work for a 
number of years would bo void ; see Uarlleij v. Cinnmings (1847), 5 C. B. 
247, 200 ; and title Mastek akd Servant, Vol. XX., pp. 80 et seq. As 
to the enforcing by injunction of express and implied neptive covenants 
in contracts of service, see title Injunction, Vol. XVll., pp. 242 etseq. 
As to actions for harbouring a servant, seo title Master and Servant, 
Vol. XX., pp. 269, 270 ; and see Pilkington v. Scott (1840), 15M. &W. 657. 

(c) TfaWt8V.Day(1837),2 M.&W. 273; 15 Vin. Abr., p. 322, tit. Master 
and Servant (N) ; and see title Master and Servant, Vol. XX., p. 72. An 
injunction will not bo granted to enforce a covenant applicable during the 
period of the covenantor’s engagement if the granting of such injunction 
would* bo equivalent to enforcing specifically an agreement for personal 
service {Bobinson {William) (’o., Ltd, v. lleucVy [1898] 2 Ch. 461, 45a, 
466, C. A.; compare Ehrman v. Bartholomew, [1898] 1 Ch. 671, 674 ; 
and see title Injunction, Vol. XVII., pp. 242, 243). As to the considera- 
tion necessary to support an agreement of service, see Young v. Timmins 
(1831), 1 Cr. & J. 331 ; but this case was decided under the influence of 
• the old rule (before Hitchcock v. Coker (1837), 6 Ad. & El. 438, Ex. Ch.) 
that the court will consider the adequacy of the consideration in a case 
of restraint of trade) ; see, further, p, 506, post. 

{d) Bobinson {miliarn) Co., Ltd. v. Ueuer, swpm /^compare Mrman 
Y. Bartholomew, supra. .. 

(e) Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co.^, [18J4 j 
A. C. 636, per Lord Macnaghten, at p. 566 ; Undemood {E.) & Son, Ltd. 
V. Barker, [1899] 1 Ch. 300, 305, C. A. ; compare ibid., per Yaugua\ 
Williams, L.J., at p. 310 (dissenting, but not on this point); Mason v. 
Provident Clothing and Supply Co., Ltd. (1013), 29 T. L, R. 727, H. L., pci 
Lord Shaw of Dunfermline, at p. 728. 

(f) Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., supra, pei 
Lord IlERSCHELL, L.C., at p. 648. As to an agreement on the purcha^ of 
the output of a business for a limited period, see Southland Lrozen Meat 
and Produce Export Co. v. Nelson Brothers, [1B98] A. C. 44-, 1 . 

ig) Williams v. Williams (1818), 2 Swan. 263 ; and see title Partner- 
ship, Vol. XXIL, p. 84. 
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in the same way, but in no case has an absolutely unlimited 
restriction been under consideration (/i). 

1084. An employer may be entitled to insist upon special pro- 
tection where from the nature of the business or of the employment 
the servant has special opportunities of becoming acquainted with 
the customers and of acquiring confidential information as to trade 
methods or secrets (i). 

1086. The reasonableness of an area of restraint depends upon 
the nature of the business to be protected and the manner in 
which it is carried on. Where it is a business carried on by a 
small number of people with clients widely distributed a very large 
area will be allowed {k ) ; and a wider restraint may be reasonable 


{h) Bryson v. Whitehead (1822), 1 Sim. & St. 74 (itf settling terms of 
deed to give effecj/ to agreement to sell a dyer’s Bu^ness with a trade secret, 
Leach, V.-C., directed a covenant unlimited as to apace to restrain the use 
of the secret for twenty years — i.e., a general covenant when general 
covenants were regarded as of necessity void ; see p. 650, ante ) ; Leather 
Cloth Co. V. Lorsont (1869), L. R. 9 Eq. 345, per James, '7.-C., at 
p. 354; AUsopp v. Whcatcroft (1872), L. R. 16 Eq. 69, per AVickens, 
V.-C., at p. 64, commenting on Leather Cloth Co. v. Lorsont, supra ; 
Eagg v. Darky (1878), 47 L. J. (ch.) 567 (where there was no limit ot 
space, but a limit of time to fourteen years); Davies v. Davies (1887), 
36 Ch. D. 359, C. A., per Cotton, L. J., at p. 384, commenting on Leather 
Cloth Co.Y. Lorsont, supra ; compare Haynes v. Doman, [1899] 2 Cli. 13, 
C. A. ; Caribonum Co., Ltd. v. Le Couch (1913), 135 L. T. Jo. 370, C. A. 

(i) Mineral Water Bottle Exchange and Trade Protection Society v. Booth 
(1887), 36 Ch. D. 465, 471, C. A.,; Badische Anilin und Soda Fabrik 
V. SchotC Segner <& Co., [1892] 3 Ch. 447, 453 ; Eobinson {William) ct* Co., 
Ltd. V. Ueuer, [1898] 2 Ch. 451, 455, C. A. (confidential clerk) ; Under- 
wood {E.) <& Son, Ltd. V. Barker, [1899] 1 Ch. 300, 307, C. A., distin- 
guishing Ward V. Byrne (1839), 6 M. & W. 648; Haynes v. Doman, 
supra, at pp. 17, 18 (traveller); Barr v. Craven (1903), 20 T. L. R. 61, 
C. A. (insurance agent) ; White, Tomkins and Courage v. Wilson (1907). 
23 T. L. R. 469; Lewis and Lewis v. Durnford (1907), 24 T. L. R. 64 
(solicitor’s clerk) ; Bromley v. Smith, [1909] 2 K. B. 235, 24(\ (milk 
seller) ; Continental Tyre and Euhher [Great Britain) Co., Ltd. v. Heath 
(1913), 29 T. L. R. 308 ; compare Proctor v. Sargent (1840), 2 Man. & G. 
20 (milk seller) ; Cornwall v. Hawkins (1872), 41 L. J. (CH.) 435 (milk 
seller) ; Middleton v. Brown (1878), 47 L. J. (CH.) 411, C. A. (vendor of 
oil by men in the street) ; but a reporter on a newspaper is not in a similar 
confidential position [Leng (/Sir TV. C.)& Co.,Ltd. v. Andrews, [1909] 1 Ch. 
763, C. A., per Cozens-Hardy, M.R., at p. 768, and per Fletcher 
Moulton, L.J., at p. 771) ; nor is a shop assistant [Pearks, Ltd.y. Cullen 
(1912), 28 T. L. R. 371); and for a case where a canvasser was held not 
to be in such avposition. see 3Iason v. Provident Clothing and Supply 
Co., Ltd., [1913] A. C. 724. As to the prevention of the disclosure 
of confidential information generally, see title Injunction, Vol. XVII., 
p. 254; Amber Size and Chemical Co., Ltd. v. 3lenzel, [1913] 2 Ch. 239. 

{k) Tallis V. Tallis (1853), 1 E, & B. 391 (publisher : London and 
150 miles reasonable); Harms v. Parsons (1862), 32 Beav. 328 
(horsehair manufacturers : 200 miles reasonable) ; Harvey v. Corpe 
(1886), 79 L. T. Jo. 246 (army moat contractors: restraint over Europe 
reasonable) ; Moenich v. Fenestre (1892), 67 L. T. 602, C. A. (agent 
and commission merchant : United Kingdom reasonable) ; Lamson 
Pneumatic Tube Co. v. Phillips (1904), 91 L. T. 263, C. A. (eastern hemi- 
sphere reasonable in case of a new invention to be used in large shops) ; 
but in Dowden and Book, Ltd. v. Took, [1904] 1 K. B. 46, C. A., a world-wide 
restraint was held unreasonable in view of the limited nature of the 
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in the case of a business carried on by agents or correspondence (1) sect. i. 
than in the case of one necessitating constant attendance in Requisites 
person (vi), of a Valid 

The restraint may be reasonable though its area is apparently Re strai nt, 
greater than the area of the business of the covenantee (»)• 

1086. A restraint against residing in a neighbourhood, apart Residence, 
from actually carrying on business there, may be in some cases a 
necessary measure of protection, as, for instance, in the case of a 
doctor’s practice (o). 

A traveller may reasonably be restrained from travelling for a 
rival firm over the same ground (p). 


covenantees’ business; and in Stuart and Simpson v. IlaUtead (1911), 55 
Sol. Jo. 698, tbe United Kingdom was held too wide in the case of an 
advertising agcnif; see also Caribonum Go., Ltd. v. Le Couth (1913), 135 
L. T. Jo. 370, C. A. : 

(l) As in the case of -a solicitor {Nordenfelt v. Maxim Nordenfelt Guns 
and Ammunition Go., [1894] A. 0. 635, per Lord Macnaoiiten, at p. 573, 
approving Whittaker y. Howe (1840), 3 Boav. 383 (solicitor : England and 
Scotland* reasonable) ; Bunny. Guy (1803), 1 Smith, K. B. 1 (150 miles 
round London reasonable) ; Galsworthy y. S trnit (ISiS), 1 Ex. Ch. 659 (fifty 
miles from Ely Place reasonable); Austen v. Boys (1858), 2 Do G. & J. 626 
(100 miles: but question of area not in issue); Howard v. Woodward 
(1865), 10 Jur. (n. s.) 1123 (fifty miles reasonable); but in Woodbridge 

Sons V. Bellamy, [1911] 1 Ch. 326, C. A., Cozens-Hardy, M.R., at 
p. 327, doubted the reasonableness of restraining a solicitor's clerk from 
doing business for any client within an area, as opposed to carrying on 
business within the area (see p. 578, post) ); or an accountant {Isitt v. 
Ganson (1899), 107 L. T. Jo. 423 (England reasonable) ); or a stockbroker 
(Lyddon v. Thomas (1901), 17 T. L. R. 460 (fifty miles reasonable) ) ; see 
further, the list of trades, professions etc. sot out atpp. 583 et 8€q,,po8t ; 
and compare title Master and Servant, Vol. XX., pp. 88 et seq. ; as to 
solicitors, generally, see title Solicitors, Vol. XXVI., pp. 705 et seq. 

(m) As, for instance, a doctor {Davis v. Mason (1793), 5 Term Rep. 

118 (ten miles reasonable) ; Hayward v. Young (1818), 2 Chit. 407 (twenty 
miles reasonable); Giles v. Hart (1859), 1 L. T. 154 (five miles reason- 
able) V. Whiilejj (1848), 2 Exch. 611 (ten miles reasonable); 

Saintery. Ferguson (1849), 7 C. B. 716 (seven miles reasonable) ; Everton 
V. Longmore (1899), 16 T. L. R. 350, C. A. (five miles reasonable) ), or a 
dentist {Horner y. Graves (1831), 7 Bing. 731 (100 miles unreasonable) ; 
Malian v. May (1843), 11 M. & W. 653 (London (then containing 1,500,000 
inhabitants) reasonable ; but any of the towns in England or Scotland where 
covenantees might have been practising during term of service unreason- 
able) ), or a schoolmaster {Smithy. Hawthorn (1897), 76 L. T. 716 (nine 
miles reasonable) ), or a canvasser in a local area {Mason v. Provident 
Clothing and Supply Go., Ltd., [1913] A. C. 724 (twenty-five miles of 
London, or of any place where ho was employed by'rthe covenantees, 
unreasonable) ) ; and see the list of trades, professions etc. set out at 
pp. 683 et seq., post 

(n) Tallis y. Tallis (1853), 1 E. &B. .391, per Lord Campbell, C.J., at 
p. 411 ; compare (7a?e V. Reed (1806), 8 East, 80; Whittaker y. Howe, supra ; 
Harms v. Parsons (1862), 32 Beav. 328. 

(o) Atkyns v. Kinnier (1850), 4 Exch. 776 (surgeon) ; compare Bawlinson 
V. Clarke (1846), 14 M. & W. 187 (surgeon: the validity of the covenant 
against residing was not in issue). In Dendy v. Henderson (1855), 1 1 Exch. 
194, per Alderson, B., at p. 199, the point was raised but not decided. 
In Wilkinson v. Wilkinson (1871), L. R. 12 Eq. 604, a condition in a 
will requiring a legatee to reside elsewhere than at the place where her 
liusband had to live was held void; see title Wills; and compare 
Edmundson v. Bender, [1906] 2 Ch. 320, per Buckley, J., at p. 323. 

{p) Mumford v. Gething (1869), 7 C. B. (n. 9.) 305 ; Parsons v. CoUerUl 
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1087. A restraint extending beyond the United Kingdom, and 
even over the whole world, may be reasonable if the covenantee’s 
business is such as to require so extensive a protection (q ) ; but it is 
uncertain whether a restraint unlimited in terms or expressly 
extending beyond the United Kingdom, and reasonable if only 
applied to the United Kingdom, is to be considered void because 
such extension is unreasonable (?•)• 

1088. In measuring distance, unless the contract contain words 


(1887), 56 tj. T. ^39 (traveller to wine and spirit merchant; fifty miles of 
Burton-on -Trcn’t ; no limit of time : held reasonable, the covenantee’.^ 
business extending over the whole area) ; Cussen v. O'Connor (1893), 32 
L. R. Ir. 330 (travell^ restrained from travelling in any county in whicli 
he had traveled for covenantee). 

{q) Nordefijclt v. Maxim Nordenfelt Guns and Ammunition Co.t [18941 
A.-^. 635 (manufactiue of guns and ammunition with a limited number 
of customers all over the world) ; see ibid., per Lord Hersciiell., L.C., at 
p. 550, and per Lord Watson, at p. 554; Undemood (E.) d? Son, Ltd, v. 
Barker, [1899] 1 Ch. 300, C. A. (hay and str^w merchants with business in 
United Kingdom, France, Belgium, and Canada may, apparently, restrain 
a servant from engaging in the business in those countries ; but if the 
extension beyond the United Kmgdom is unreasonable, the covenant is 
severable) ; Lamson Pneumatic Tube- Co. v. Phillips (1904), 91 L. T. 363, 
C. A. ; Continental Tyre and Bubher (Great Britain) Co., Ltd. v. Heath 
(1913), 29 T. L. R. 308 (rubber tyre company: restraint as to United 
Kingdom held good ; extensions to Franco and Germany severable)'; for 
instances of world-wide restrainis held good, see liousillqn v. liousiUon 
(1880), 14 Ch. D. 351 ; Badische Anilin tind Soda Fabrik v. Schott, Segner 
i& Co., [1892] 3 Ch. 447 ; for a restraint as to Europe held good, sec Leather 
Cloth Co. V. Lorsont (1869), L. R. 9 Eq. 345; compai'e title Master 
AND Servant, Vol. XX., pp. 88 et seq. 

(r) Leather Cloth Co. v. Lorsont, supra, per James, V.-(/., at p. 351 (“If 
the covenant is good as to Great Britain wo need not concern ourselvts. 
with its extension to France and Germany”); Maxim Nordenfelt Guns and 
Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 630, C. A., per 1 jndley, L.J., 
at p. 651 (it is not contrary to public policy to give elhct to a covenant 
entered into for the purpose of preventing a man from assisting foreigner^ 
to compete with an English trader who has bought his business) •. S. C., 
[1894] A. C. 535, per Lord Hersciiell, at p. 550, and per Lord Mac- 
NAGHTEN, at p. 674 (sce iiotc (w), p. 551, ante) ; Underwood (E.) (& Son, Ltd. 
V. Barker, supra, per Lindley, M.R., at p. 307 (‘‘If the restraint is 
unreasonable as to the foreign countries named, which I do not think it is, 
still the agreement as to them is clearly severable from that part of it 
which relates to this country”); and compare ibid., per Rigby, L.J., at 
p. 308. In Dowden and Pook, Ltd. v. Pook, [1904] 1 K. B. 45, C. A., a 
covenant unlimited as to space was treated as covering the whole world, 
and tluiiefore unreasonably wide. But in Lamson Piyeumaiic Tube Co. v. 
Phillips, supra ^here the manager of a business having by its nature 
few and scattered customers covenanted not to be engaged in a similar 
business in the eastern hemisphere), the Court of Appeal (Cozens-Hardy, 
L.J., disseniicnte) treated the question as open, and, as the covenant was 
held to be reasonable to its fullest extent, no decision was necessary ; 
compare ibid., per Vaughan Williams, L.J., at p. 367 (“I want to say a 
word about whether this rule as to contracts which are in restraint of 
trade not being enforceable is a rule that will be given effect to because 
there is too wide an area to which the contract may extend outside the 
Upited Kingdom. I do not propose to decide that question. I do not 
propose to say whcthiir Lord Herschell or Lord Macnaghten in the 
House of Lords in the Nordenfelt Case [supra] did or did not decide that 
question in the, negative, and I do not propose to say whether the Court 
of Appeal in Bowefert y,.Pook [supra] did decide that question the other 
way”). ’ , 
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to the contrary (.s), the measurement is to be made not by the 
nearest accessible way, but in a straight line on a map, disregarding 
actual inequalities of the surface {t). 

When the distance between houses is in question, the measure- 
ment should be between the nearest points of each, not between 
the doors (a). 

If by the contract the distance is to be measured by the usual 
streets or ways of approach, it must be measured by any usual 
public way, not necessarily by that which is most frequented {b). 

1089. A limit of time is an important matter for consideration (c ) ; 
but the absence of such a limit will n.ot make a restraint void if it 
is otherwise reasonable 00, for it is reasonable’ tfiat a restraint 


(«) As ill Atki^is V. Kimier (1850), 41^X011. 776 (two and a lialf itiilos 
‘‘measuring by tbe usual str(3ets or ways of approach”); Smith v. 
Eamockj [18941 2 Ch. 377, 0. A. (‘^ measured by the nearest cart 
road”). 

{() Monflet V. Cole (1872), L. K. 8 Kxch. 32, Ex. Ch., ioWomng Leigh v. 
linid (1^29), 9'ij. A; C. 7.74, perPAKKE, J., at p. 779, K. v. Sdjfron Walden 
{lnhabiia'nU){\mW[) Q. B. IQ.StoLcs v.anseell (1854), 14C.B. 678, Lahe 
V. Butler (1855), 5 E. & B. 92, Jcicci v. Sieud (1856), 6 E. & B. 350, and 
Ihtignan v. Iku/Zccr (1859), John. 446, and disapproving Wood-n v. Dennett 
(1817), 2 Stark. 89, and the view of the inajoiity of the court in Leigh 
V. Hindi supra. There is no distiuction in this respect between statutes 
and contracts {Moujfet v. dole, supray at p. 33, disapproving Wing v. Earle 
(1591), (To. Eliz. 21 2j 267). In fiobertbon v. Huchanan (1904), 73 L. J. 
(cii.) 40^, C. A., the words '‘as the crow llii'S ” were used. As to tlie 
nuasuionicnt bf distance gtiicially, see title Weights and Mkasuues. 

(rt) Mouflvt V. (Joley sirpra. 

{h) Atkyns v. Kinuier, supra; compare Hares v. Curiiny [1913] 2 K, B. 
328. ' • ' 

(c) Frodor\. SafgciW{\M0)y 2 Man. & G. 20 ; Jjeng {Sir W, 0.) & Co., 
Ltd. V. j\,ndrew8y [1909] I Ch. 763, C. A., per Eletoiieii Moulton, L.J., at 
p. 771, and per Farwell, L.J., at p. 774; hog Dayer-Smith v. Hadsley 
(1913), 135 L. IT Jo. 118, C. A. 

{d)JJh€sman v. Nainby (1728), 1 Bro. J*arl. Ca.s. 234 (linen-draper ; half 
mile ;* no time limit: good); (Jlerke v. Comer (1734), Loo temp. Hard. 
63 (witliin bills of mortality ; no time limit : good) ; Hayward v. Young 
(1818), 2 Cliil. 407 {.surgeon; twenty miles; no time limit: good); 
Hitchcock V. Coker ( 1837), 6 Ad. A El. 438, Ex. Ch. (dnijTgist ; three miles ; 
no time limit : good) ; Archer v. Mnish (1837), 6 Ad. & El. 959 (carrier ; not 
to compete ; no time limit : good) ; Mallanw. J/ny (1843), 11 M. A W. 6.53 
(dentist ; London ; no time limit : good) ; Nicholls v. Stretton (1847), 10 
(b B. 346 (solicitor ; not to act lor clients of covenantee ; no time limit : 
good) ; Elves v. (Jroft (1850), 10 C. B. 241 (butcher ; five miles ; no time 
limit :’good) ; Cites v. //nrf (1859), 1 L. T. 154 (surgeoii ; five miles ; no 
time limit : good) ; Call v. Tourle (1869), 4 Ch. App. 654 (publican ; tied 
house covenant on conveyance of land ; no time limit : good) ; Jacoby v. 
Whitmore (1883), 49 L. T. 535, C. A. (oil and colour man ; no time limit : 
good) ; Davies v. Davies (1887), 36 Ch. 1). 3.59, C. A., per Bowen, L.J., at 
p. 390 ; Hood and Moore's SioreSy Ltd. v. Jones (1899), 81 L. T. 169 (corn 
dealer; two miles; no time limit: good); Haynes v. Doman, [1899] 2 
Ch. 13, C. A., per Stirling, J., at p. 13, and per Lindley, L.J., at p. 23. 
Sometimes the time limit is “so long as the covenantee carries on business,” 
or similar words; see note {g). p. 676, post; and compare Shorthorn Dairy 
Co. V. Hall (1887), 83 L. T. Jo. 45, where the c^lrrying on of a company’s 
business by a receiver and manager in a debenturo-nolder’s action was 
held not to be canying on business within the meaning of the covenant ; 
see also title Master and Servant, Vol. XX., pp.^as et seq. 
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imposed, in respect of the limit as to time, for the protection of a 
business, should be wide enough to protect that business not only 
in the hands of the covenantee, but also of his legatee, repre- 
sentative, or assignee, and with this object the restraint may be 
co-extensive with the lifetime of the covenantor (c*), and is not 
affected by the fact that the original covenantee has ceased to carry 
on business (/), or is dead (r/). 

Where a covenant in restraint of trade accompanies an assign- 
ment of the term of a lease, it is not limited to the length of the 
terin(//), unless, of course, it bo expressly so provided (0- 

1090 . A restraint may be reasonable because it is limited to 
dealings with particular persons, as, for instance, the persons who 
were customers of a business during the period of the covenantor’s 
service (/c), or a particular trade rival (/). 


(«) Uitchcock V. Coker (1837), 6 Ad. & Kl. 438, 454, Ex. Ch. ; Haynes v. 
Dowari, [1899J 2 Cli. 13, A., per Stirling, J., at p. 18 ; compare Cliesman 

V. Nainby (1728), 1 Bro. l^arl. Cas. 234 ; Bunn v. 6hty (1803), 1 Smith, K. B. 

1 ; Hayward v. Young (1818), 2 Chit. 407 ; Williams v. Williamfi (1818), 

2 Swan. 253; Bryson v. WhiteheAid 1 Sim. & St. 74; Wiekens y, 

Evans (1829), 3 Y. & J. 318 ; Archer v. Marsh (1837), 6 Ad. & Kl. 259; 
Brice v. Green (1847), 10 iM. & W. 346, Ex, Ch. (covenant enforced by 
executor of covenantee); Pemberton v. Vaughan (1847), 10 Q. B. 87; 
Atkyns v. iu'rw/cr ( 1850), 4 Exch. 776; jivery v. Bangford (1854), Kay, 
663; Benwell v. Inns (1857), 24 Beav. 307 ; Gravely v. Barnard (1874), 
L. R. 18 Eq. 518 ; Jacoby v. Whitmore (1883), 49 L. T. 335, C. A. ; Smith 
V. Hawthorn (1897), 76 L. 'P. 716; Bain es v. Geary (1887), 35 Ch. D. 154 
(assigns mentioned) ; Jfood and Moore's Stores, Ltd. v. Jones (1890), 81 L. T. 
1C9 ; but see Berlitz School of Languages v. Duchene (1903), 6 F. (Ct. of- 
Sese.) 181 ; and title M.4Ster and Servant, Vol. NX., ])p. 88 et scq. 

(/) Elves V. Croft (1850), 10 C. B. 241 (where tlie business Imd ceased 
to bo carried on either by the covenantee or by any assign, the plaintiff 
being the original coviMiantec) ; Jacoby v. Whitmore, supra ; Automobile 
Carriage Builders, Ltd, v. Sayers (1909), 101 L. T. 419 (where the benefit 
of a restrictive covenant with partners who assigned to a company was 
held to pass to the assignee) ; Townsend v. Jarman, [1 900j 2 Ch. 69tj," 703 ; 
see also title Partnership, V(»l. XXII., pp. 15, 83, 104, 105. 

ig) Hastings v. Whitley (1848), 2 Exch. 611 (action by executors of 
covenantee on covenant not to carry on business as a surgeon at S. at any 
time) ; Smith v. Hawthorn (1897), 76 L. T. 716. 

{h) Elves V. Croft, supra, 

(t) As in Alitchel v. Reynolds (1712), 1 P. Wins. 181 ; 1 Smith, L. C., 
11th ed., p. 406 (restraint limited to term (five years) of lease assigned) ; 
Hinde v. Gray (1840), 1 Man. & G. 195 (restraint limited to term of lease ; 
but held void because unlimited as to space) ; llannir v. Irvine (1844), 7 
Man. & G. 969. f 

{k) Nicholls V. Strelton (1847), 10 Q. B. 346 (restraint on solicitor’s clerk 
against acting for (i.) persons who had been clients dunng term of service, 
(ii.) persons who might thereafter become clients: (i.) held reasonable, 
and (ii.) severable) ; Baines v. Geary, supra (restraint on a milk- 
carrier against serving “ any of the customers served by or belonging at 
any time ” to the covenantee : held divisible into (i.) customers during the 
term of service, (ii.) customers at any other time ; of which (i.) was hold 
reasonable, and (ii.) severable) ; but. as to severability, see pp. 572 et seq., 
post ; and quccre whether such a distinction is now valid ; see Dubowski <& 
Sons V. Goldstein, [1896] 1 Q. B. 478, C. A. ; and compare Xeicis and Lewis v. 


(1) For note (Z) see p. 563, post. 
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1091. The position of the covenantor in the business may also 
be a matter for consideration, as the danger of competition in the 
case, for instance, of a manager may be greater than in the case of 
a clerk 

1092. A person may reasonably be restrained from carrying on 
business anywhere under a particular name (//), or in a particular 
capacity (o), or from representing himself, even though truly, to 
have been connected in trade with the covenantee (p). 

1093. A restraint otherwise unobjectionable - may be unreason- 
ably wide if it restrains the covenantee from carrying on any 
business whatsoever {q)^ or a business different in character from 
that carried on by the covenantee (r) ; or a business of a like 


Burnj'ord (1907), 24 T. L. K. 64, where the question of the reasonableness 
of a restraint against sohcitiiig any person who “for the time being ” is a 
client of the covenantees was left open. But it may be unreasonable if the 
restraint, though limited as to persons, covers all business whatever 
{Morris Co. v. Kyle (1910), 26 T. L. R. 678, C. A.). 

(i) Howard v. Danner (1901), 17 T. L. R. 548 (whore a covenant by a 
restaurant waiter not during the year to enter the service of a specified rival 
restaurant was beld good). 

(m) Compare Lamson Pneumatic Tube Co. v. Phillips (1904), 91 L. T. 
363, C. A., per Romer, L.J., at p. 368; Pearks, Ltd. v. Cullen (1912), 28 
T. L. R. 371 ; and title Master and Servant, Vol. XX., pp. 89, 90. 

(n) Vernon v. JIallam (1886), 34 Ch. D. 748. As to the application of 
this principle to companies, see title Companies, VolJkV., pp. 85, 86. 

(o) Wallis V. Day (1837), 2 M. & W. 273 (covenant never to trade on 
own account, but only as assistant to covenantee for weekly payments). 

ip) Wolmershansen v. O’Connor (1877), 36 L. T. 921 (covenant by retiring 
partner not to carry on business within ten miles of 0., and not by pub- 
lication, advertisement, circular or otherwise to hold himself out as formerly 
connected witli the covenantee ; held reasonable, and a breach to describe 
himself as “ late of 0. and formerly of M.,“ at which places the partners 
had carried on, and the covenantee continued to carry on, business). 

iq) Baker v. Uedgecock (1888), 39 Ch. D. 520 ; PcAs v. Saalfeld^ [1892] 
2 Ch. 1^9, C. A. (covenant by clerk to an oil-importer and agent not to take 
-a situation or establish himself within fifteen miles of London for three 
years without consent of covenantee, such consent not to bo withheld if it 
wore proved to covenantee’s satisfaction that the situation or business was 
not in respect of the class of goods sold by covenantee : held void) ; 
Woods V. Thornburn (1897), 103 L. T. Jo. 421 (“ any other business ” : too 
wide) ; Ehrman v. Bartholomew ^ [1898] 1 Ch. 671 (“ any other business ” : 
'too wide) ; compare Keeve v. Marsh (1906), 23 T. L. R. 24, per Parker, J., 
at p. 25 ; Morris & Co. v. Kyle (1910), 103 L. T. 545, C. A. (restraint 
on hop merchant’s fjaveller from any dealing in any goods whatever with 
persons whom he had dealt with during his employment* hold unreason- 
able) ; compare title Master and Servant, Vol, XX., pp. 88 et seq. 

(r) Rogers v. Maddocks, [1892] 3 Ch. 346, C. A., per Lindlet, L.J., at 
p. 365 (but the selling of an article wholesale and retail does not constitute 
two distinct businesses, but one business carried on in different ways, and 
though a traveller has during his employment only dealt with wholesale 
agents, a covenant to restrain him from both wholesale and retail trade 
may be reasonable {ibid .) ) ; Bromley v. Smithy [1909] 2 K. B. 236 (baker’s 
employee ; covenant not to carry on business of restaurant keeper held 
unreasonable, though covenantee at time of covenant contemplated the 
keeping of a restaurant; it was suggested {ibid. ^ per Channell, J., at 
p. 241) that if the covenantor’s engagement had been for the contemplated 
as well as for the existing business, the restraint might have been reason- 
able) ; and compare Beetham v. Fraser (1904), 21 T. L. R. 8. 

0 0 2 
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character to that carried on by. the covenantee but subsequently 
set up in a different place (s); nr a business which, though 
carried on by the covenantee, is not* the business dh which the- 
covenantor was employed {t) ; or a business not carried on by 
the covenantee in a place to which- the restraint purports to 
extend {a). Where the restraint is . as to dealing with particular 
persons, it is in general reasonable that it should apply to persons 
who were customers during the covenantor’s employment, but not 
to persons who became such after its termination (h). 

1094. A business, though of the samb character, is a different 
business if it is subsequently, set up in a wholly different 
locality (c), but not if the business is merely removed to another 
place in the same neighbourhood (d). 

Sud-Sect. 3.—(Jonsidcrafion. 

1095. There must be a valuable and legal consideration (c), even 


(s) Davies, Turner <& Co, v. Lowen (1891), 64 L. 655 (covenant as to 
any business similar to the business “ now or hereafter to bo carried on ” 
by covenantee : held unreasonable, but severable); Dubowsici db Sonsx, 
Goldstein, [1890] I Q. 13. 478, C. A. ; iketham w. i'Voser (1904), 21 T. L. R. 

8 (where it was admitted that a restraint from competition with the 
business of the covenantee at any addresses in the future was void) ; 
compare Ikrlilz School of Langaafjes v. DiicMne (1903), 6 F. (Ct. of 8ess.> 
181; Chesman v. Nainbi/ {112S), 1 iho. Pari. Cas. 234 (restraint within 
half a mile (i.) of the covenantee’s house, or (ii.) of any house to which lie 
should remove; the validity of (ii.) was not expressly decided upon, but its 
presence did not invalidate the whole). 

(<) Leetham {Henry) d; Sons, Ltd, v. Johnsione'White, [1907] 1 Ch. 322, 
C. A., per Far WELL, J., at p, 327 ; but in Stewart v. (1899), 1 F. 

(Ct. of Sess.) 1158, it was held that a restraint from carrying on a busmess 
by a person not employed in it was good. 

(a) Davies, Turner ch Co. v. Jjowen, supra (carrier’s clerk ; time twelve 
months; area, London, Birmingham, Liverpool, and New YorJ^; and 
fifty miles of each : Birmingham field void as covenantees had no business- 
there, but severable) ; Continental Tyre and Hubher {Great Britain) Co., Ltd. 
V. Heath (1913), 29 T. L. R. 308, 310 (traveller for tyro company; time,, 
one year; area, United Kingdom, Germany, Franco: Germany and 
France void for the like reason, but severable). 

(fi) Nicholls V. Stretton (1847), 10 Q. B. 346; Baines v. Geary (1887), 
35 Ch. I). 154 ; Dubowski & Sons v. Goldstein, supra (where, however, 
Rigby, L.J., held, and Lord E.sher, ]\I.R., thought, that a restriction as to 
both classes of customers was reasonable, doubting Jhe applicability of 
Baines v. Geary, ^supra, in view of the modern rule); and see note (/c), 
p. 562, ante. 

(c) Dubowski c& Sons v. Goldstein, supra; Doe d. Calvert y. Ecid (1830), 
10 B. & C. 849. As to the point in relation to covenants in brewers’ leases,, 
see title Landlord and Tenant, Vol. XVIIL, pp. 573, 574. 

(d) Jacoby v. Whitmore (1883), 49 L. T. 335. In Marshall and Murray, 
Ltd. V. Jones (1913), 29 T. L. R. 351, the restraint was specifically limited 
to customers served by and from a named diary, and it was held that thi» 
could not bo taken to refer to the same business set up in a different place. 

(e) Mitchel v. Reynolds (1712), 1 P. Wins. 181 ; 1 Smith, L. C., Utli ed., 
p. 406 ; Calmer v. Clark ( 1734), 7 Mod. Rep. 230 ; Gunm-akers' Society {Master 
etc.)y. Fell (1742), Willes, 384, 388; and see Re Tovey, Ex panrte Dyne 
(1841), 5Jur. 1088. The proposition will be found stated in practically 
all the cases on the subject, and it is unnecessary to set them out. 
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though the covenant be by dee(l(/). The consideration may he Sect. 4. 
«hown either on the face of the agreement or by extrinsic evidence (f/), Requisites 
or may be reasonably inferred from the agreement (//). of a Valid 

Restraint. 

1096. That the consideration, must be legal is obvious (i). There 

is no illegality ill the sale of, a business which depends upon the cuusiUeration. 
personal character of tlie man who carries it on, even though the 
■vendor is induced by a mere pecuniary consideration to recommend 
the purchaser to the clients (k), 

1097. A consideration is sufficient if it has some value and is not what 

merely illusory (/). Mere employment at will is a sufficient 
consideration the continuation of an existing employment 

At will (n). If tlie covenantor is already in the employment of the 


If) Mitc1ielYJx^eynoUs{\ll2),lVAYm^. 181, 102; 1 Smith, L. C., lltlied, 
p. 400, at p. 407 ; Davis v. 3Iason (1793), 5 'rerm Ilcp. 118; Homer v. Ashford 
(1825), 3 Bing. 322 ; i/rdhm v. May (1843), 11 M. & W. Go3, per Parke, 
B. at p# 005 ; Graveh/ v. Barnard {im), B. H. 18 Kq. 518 ; compavo Bunn 
V 'Oay (1803), 1 Smith, K. B. 1, 11. It is, however, to be noted that this 
point has not been ivaily considered ih any case decided under more niodoni 
conditions, and for an argument against the proposition that consideration 
would now bo required m tlie case of a deed, see Matthews and Adler, 
Restraint of Trade, 1907, p. 69. As to covenants by deed generally, see 
titles Deeds and Other iNstRUMENTS, Vol. X., pp. 355 ct seq. ; Sale of 
Land, Vol. XXV., pp. 285 et seq. As to price, generally, see title Sale of 

Land’, Vol. XXV., pp. 285 et seq. , , , , yr , 7 

la) Miichel v. Reynolds, supra; Homer v. Ashford, supra; HitchcocL a. 
Coicer (1837), 0 Ad. & Kl. 438, Ex. Ch. ; Uuiion v. Parker (1839), 7 Dowl. 
739 ; Mumford v. Gething (1859), 7 C. B. (N. s.) 305; Cooper v. bouthgaie 
(1894), 10 R. 552. 

(h) Gravely v. Barnard, suqna. 

(i) Hitchcock y. Coker, supra. , rr « r 

(k) Bunn v. Ouy, supra (solicitors business); Hutton y. 

5 Term Rep. 039 (schoolmaster’s business); 205 

Mer. ^59 (attorney’s business); Candler v. Candler V 

ver Lord Eldon, L.C., at p. 231 ; Gilfdlan v. Henderson (1833), 2 U. ^ 
f*!!! 1, H. L. ; Whittaker v, i/otec (1841), 3 Beav. 383, 389, 393 ; Tlwrnbury 
V. Bevill (1842), 1 Y. & C. Cli. Cas. 5.54 ; as to public policy generally, see 
note Ih) D 525. ante ; and title Contract, Vol. \ 11., pp. 

{DAukn V. Ho,js (1858), 2 De U. & J. 
f)98), -per Lord Ciielmsfohd, L.C., at p. 037 ; Bcnwell 
24 Bcav. 307 (agreement to employ for ono mouth and theieafUr 
at ono mouth’s notice at such wages as may from time to t™® J*® 
upon- held suiricicnt consideration); Hood and Moore t Mores, 
jLie« (1899), 81 L.1’. 169 (commission in addition to images 
tion as is the mere continuation of a prc-cxistmc engagement). ^ . 
SoT a waiter, who receives tips. 4*. a week is not merely a colourab o 
TonsidLatru (//oieard v. DannerhoOl), 17 T L. E. 548 ). Emp loyn.ei t 
at one or two weeks’ notice is sufflenmt ^ trnS 

of an infant covenantor (Evans v. Ifni e, [18921 3 t-h. o"-; ’’ ’ j.g t 

T. EmUns (1872), 41 L. J. (Cii.) 435; FeUows v. Wood (1888). 69 L. l. 

®^?m) Davis v. Mason (1793). 6 Term Eep. 118; SaMer v. Ferguson 
<mn 7 C. B. 716, per Wilde. C.J.. at p. 726; Oravelgv. Barnard, 
supra ; Cooper v. Soutkgak supra, i>er Wwoin'. J-. IVer 'swra where 
(n) Gravely v. Barnard, supra ; compare / 'j L gervico 

the covenantor entered into the covenant after ho had entered the service 

of the covenantee. 
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covenantee at the date of the covenant, it will depend upon the 
particular circumstances of the case whether the covenant was 
really a part of the contract of service (o) ; and even if it was no V 
there appears to be sufficient consideration in the fact that' if the 
servant refused to sign the covenant the employer might take tile' 
first opportunity of legally determining the service ( p), 

1098. A partnership determinable at any time on one month’s^ 
notice is a sufficient consideration (q). In the case of a restraint 
upon a retiring partner the consideration is the whole of the 
partnership agreement (r). 

1099. When once it is established that there is a consideration of 
some value, the court will not inquire into its adequacy («). 

1100. Ill an action for the sum payable in consideration of a 
covenant in restraint of -trade, if the covenantor h^s submitted to 
the restraint, it is no defence to say that the restraint is unreason- 
ably wide (0* 


(o) See Mumford v. Gething (1859), 7 C. B. (n. s.) 305 (verbal agreement 

by covenantor to servo as iraveUer, it being arranged that the agreement 
was to bo reduced to writing: covenantor served tor three or four weeks, 
then signed covenant : Jield, that till then the employment was only 
inchoate, and that if he li,ad refused to sign the plainlills could have refused 
to employ him) ; Woodbridg^ (& Sons v. Bellamy, ^ Ch. 320, C. A.,, 

per Eve, J., at p. 332 (A. -engaged B. on the 4th A])ril, tilling him to begin 
work on the 17rh ; covenant sjgned on. the 10th; held, it was part of 
the contract of service. Tke judgment was reversed in the Court oC 
Appeal, but on another point); compaiHi uile Master and Servant, 
Vol. XX., pp. 80, 90. ' 

(p) Woodbridge ti* Sons v. Bellamy, supra, per Eve, J., at pp. 332, 333 ; 
but see CoUborne v. iCeums (1912), 40 I. E.T. 305, C. A., per Holmes, L.J., 
at p. 306. 

{q) Leighton v. TFrt?e.5 (1838), 3 M. & W. 545. 

(r) Austen v. Boys (1858), 2 Do G. & J. 020 (afTirming (1857), 24 Beav. 
698), per Lord Chelmsford, L.O., at p. 637. As to when partnei* will 
be restrained, see title Partnership, Vol. XXII.. pp. 80 et s'e^ ' • 

(s) llitchcock V. Colcer (1837), 0 Ad. & El. 438, Ex. Ch., oFonuKng on 

this point the previous cases in which the adequacy or tahness qt the 
consideration had been regarded as matter to be takcQ^into account, 
namAj, Milchel v, Beynolds (1712), 1 P. Wins. 181; 1 SmUh, L. C., 
11th ed., p. 400; Davis v. Mason (1793), 5 Term Hop. 118; Gale v. Reed 
(1806), 8 East, 80, 86 ; Homer v. Ashford (1825), 3 Bing. 322, 327 ; Horner 
V. Graves (1831), 7 Bing. 731; Young v. Timmins (1831), 1 Cr. & J. 331 ; 
and Keppell v. Hailey (1834), 2 My. & K. 517, 529. For the present rule, 
SCO Arc/ierv. Marsh (1837), 6 Ad. & El. 959; Leighton v. Wales (1838), i 
M. & W. 545; Pilkington v. Scott 15 M. & W. 657; Sainter 

Ferguson (1849), T^C. B. 716, per Coltman, J., at p. 727 ; Tallis v. Tallis- 
(1853), 1 E. & B. 391 ; Gravely Barnard (1874), L. R. 18 Eq. 618, 622 ; 
Middletony. Brou'w (1878), 47 L. .L (cii.) 411, C. A. ; Collins v. Loc/ce (1879),. 
4 App. Cas. 674, 686, P. C. ; Rousillon v. Rousillon (1880), 14 Ch. D. 351, 
369, 363 ; Davies v. Davies (1887), 36 (3i. D. 359, C. A. ; Bvans v. Ware,. 
[1892] 3 Ch. 602; Howard v. Danner (1901), 17 T. L. R. 648; Tivoii, 
3Ianche8ter, Ltd. v. Colley (1903), 20 T. L. R. 437 '; and compare Price 
V. Green (1847), 16 M. & W. 346, Ex. Ch. ; see also title Contract, 
Vol. VII., p. 384 ; and compare titles Specific Performance, p. 42, ante ; 
Trusts and Trustees. 

(!) Bishop V. Kitchin (1868), 38 L. J. (Q. B.) 20 (covenant by a commercial 
traveller, who had sold his business connexion, never to solicit brd.ej's from 
any persons in the West of England or in South Wales, cr in any district 
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, Sub-Sect. i.~Certainty. ‘‘• 

1101. The agreement muBt not be too vague (a), and the parties ofa^Valid 

cannot leave it to the court to frame »their agreement to meet a Kestraint. 
particular breach (h). — 

Certainty. 

' Sect. 5. — Parties. 

Suu-Sect. \.—ln General 

1102. The ordinary rules of contract apply in all questions as to General 
parties to an agreement in restraint of trade (c), and it is only pn^tiipies. 
necessary to notice here the cases of infancy, and assignment and 
devolution on death (d). 


SuJi-SECT. 2.- Infants. 

1103. A fair,and reasonable restrictive covenant in a contract of infants, 
service or apprenticeship entered into by an infant will be enforced 


whatever, in consideration of an annuity : held, that the agreement having 
been executed and the Covenantor having submitted to the restraint, he 
was entitled to recover the annuity). As to restraints in lespect of 
contracts of service, see title Masteu a'nd Servant, Vol. XX., pp. 88 
et seq. ' • . , 

(a). CatiY. Toai/c (1809), 4Ch. App. 654{tied house covenant in brewer’s 
lease not void for uncertainty) ; ISirule v, Maifin (1897), 77 L. T. 600 
(covenant on sale of milk business: “in the’’ neighbourhood ’’ means 
immediate neighbouihood, wliero thbro could be competition, and is not 
too vague) ; JlarshaltSt JM, v. Leek (1900)', 17 T. L. K. 26 (covenant not 
to enter into business competition either lor himself, or as manager or 
assistant : held not too vdgite) j Barr v. Craven (1903), 89 L. T. 574, C. A. 
(covenant by insurance agent “ not to interfere directly or indirectly with 
any of the business ” : held limited to business in a particular locality, and 
injunction limited to procuring transfers from the covenantees to a rival 
fiQciety of policies which were in tho agent’s hooks during liis employment) ; 
Beeiham v. Fraser (1904), 21 T. L. K. 8 (covenant not to enter into any 
businesa aiTangemeiit in competition with, or that would in any way 
interliere with, business of covenantee : held too vague; but, apparently, 
sinnUir words may be o*perativc in modifying a covenant otherwise too 
YvidQ {Leather^ fjloth Co. v. Lorsont (1869), L. K. 9 Kq. 345, 355)); Iiccve 
V. jl/«rif/t,(1900), 23 T. L. li. 24 (covenant not to “ interfere with, preju- 
dice or in any manner affect’’ a business: regarded as too vague; but 
the case was decided on tho ground that it did not forbid tlio setting up 
of a rival business) ; Colehorne v. Kearns (1912), 46 I. L. T. 305, C. A. 
(“ should wo leave your employment ” considered too vague) ; and compare 
Maxim Ko)denj'elt Guns and Ammunition Co. v. Nordenfelt (1892), 67 
L. T. 469 (coveu<Tiit to give exclusive benefit of all new inventions and 
improvements and to communicate all such : held nolitoo vague) ; Mason 
V. Provident Clothing and Svpjdy Co., Ltd, ^1913), 29 T. L. K. 727, 11. L. ; 
and see title Master and Servant, Vol. XX., pp. 9 ct seq. 

(d) A covenant to retire from a trade “ so far as the law allows ” is void 
(Davies v. Davies (1887), 36 Ch. D. 359, C. A.); seep. G 54, ante ; and 
title Contract, Vol. VII., p. 518, 

(c) See title Contract, Vol. VII., p. 335. A receiver and manager of a 
business has authority to enter into agreements with the employees con- 
taining covenants in restraint of trade [lioward v. Danner (1901), 17 
T.iL. R. 648; see title Receivers* Vol. XXIV., p. 430. 

(d) As to infants’ contracts of apprenticeship and service, see titles 
Infants and Children, Vol. XVII., pp. 70 et seq. ; Master and Servant, 
Vol. XX., pp. ct seq. 



m 

8eot. 6. 
Parties. 


Trade and Trade Unions. 

against him after he comes -qf age ((^), and the presence of a penalty 
or liquidated damages clause does not invalidate the whole 
agreement (/) ; but toe burden lies on the covenantee to show that 
the contract as a whole is for the infant's benefit, and that the 
covenant is only wliat is usual in such cases {g). 

A reasonably limited covenant is binding upon an infant even 


(e) Fellows v. ^yood (1888), 59 L. T. 613 (dairyman ; covenant by infant 
not to serve persons who were customers during term of service ; time, tWo 
years : held for benefit of infant) ; Evans v. Ware, [1892J 3 Ch. 602 (dairy- 
man ; covenant by infant not to compete ; five miles ; two years : lield 
for infant’s benefit) ; Gadd v. Thompson, [1911] 1 K. B. 304 (covenant by 
architect’s apprentice ; ten miles ; ten years : held reasonable), following 
Bromley v. Smith, [1909] 2 .K. B. 235, 242 ; compare Leslie v. Fiiz~ 
pairkk (1877), 3 B. 1). 229. If after coming of'age an infant continues 
lor a substantial time in the service of an employer lander a contract 
void because not for Jiis benefit, a new contract on the same terms will* 
apparently, be inferred, and its reasonableness will be decided by tlio rules 
applicable in the^ casfe of an adult {Hooper and Ashby v. Willis (1905), 21 
T. L. R. C91, per 1 v£KEWICH, J. ; affirmed (1900), 22 T. L. R. 461, C. A., 
but not on this point, as the restraint was held unreasonable irrespective of 
infancy) ; compare Cornwall v. Hawkins (1872), 41 L. J. (cii.) 435 
(subject to the Infants Relief Act, 1874 (37 & 38 Viet. c. 02), s. 2) ; Brown 
V, Harper (1893), 08 L. fi'. 488. to intants’ contracts being binding 
if beneficial as a whole, see litthcrls v. Gnnj, [1913] 1 K. B. 520, C. A.; 
and title Master am> Servant, Vol. XX., pp. 72 et seg. ; and compaVo 
Hooper and Ashby v. Willis, supra (a contract containing a restrictive 
covenant, signed by an infant employee but not by the employer, is not 
appaiently a conliact lor the benefit of the iniant). An injunction 
will not bo granted to restrain a breach of a contract- of apprenticeship 
during tlie appicnticeship (see title Infants and Children, Vol. XVlI., 
p. 72), though an apprentice may be lield liable to pay the picmium as the 
price of necessaries ; see ibid., p. 68 ; Waller v. Everard, [1891] 2 Q. -B. 309, 

A. Quwre, whether an injunction would bo granted, during iufancy, to 
restrain a breach of a restrictive covenant in a contract of service ; see 
title Infants and Children, Vol. XVII., p. 73;6V/dd v. Thompson, 
supra, where Phillimore, J., at p. 308, said that the price need not neces- 
sarily be money, but may consist in jiart of a restrictive covenant. In 
Alorrison, Fleet <(• Co., Ltd. v. Fletcher (1900), 17 T. L. R. 95, an injuifction 
was granted by iSir F. Jeune restraining a covenantor while apparently 
still under age, and although the contract contained a liquidated damages 
clause. In Richards v. Whiiham (1892), 66 L. T. 695, C. A., it was suggested 
that in the absence of a covenant by an intant articled clerk a person who 
had entered into a bond for securing that the clerk should not practise 
within a certain area, and was sued on the bond, might have a remedy over 
by injunction against the cleik. As to injunctions generally, see title 
Injunction, Vol. XVII., pp. 197 et seq. 

(/) Morrison, Fleet tfi Co., Lid. v. Fletcher supra; compare Hayne v. 
Burchell (1890), 3^ 8ol. .lo. 88, C. A., where such a clause was present 
in an infant’s covenant, but there being no breach the question was not 
jaised. 

ig) Leng {Sir W.G.)(k Co., Ltd. v. Andrews, [1D09] l^Ch. 703, C. A., per 
Cozens-Hakdy, M.R., at p. 769 (but the covenanj, was there held unreason- 
able even for an adult) ; coinpaieXcif/ie v. Fitzpairick.{\t^ll), 3 Q. B. D. 229, 
232. In Capes v. Hutton (1826), 2 Russ. 357,' an injunction was refused 
where in articles of clerkship (solicitor’s), entered- Intx) by an infant, the 
infant covenanted not to practise within twelve miles, and his father 
covenanted that on coming of age he should enter intd a bond to that 
effect, and no bond having been executed, the covenantor broke the 
covenant after coming of age. But, apparently, the case was decided oa 
the ground t4iat the remedy, if any, lay agaifist the father. 



Part? V. — Restraint of Trade by Agreement. 


569 


though it contain rofitiiictions which Orre void, if those restrictions sect. b. 
can bo severed from the valid part of the covenant (//). Parties. 

8ub-Sect. 3. — Representatives and Assitfuecs. 

1104. A covenant imposed for the protection of a business and Assignment 
its goodwill (i) is for the benefit of the business, and not merely of 
the individual covenantee. The benefit of it passes, therefore, to 
the representatives or assignees of the covenantee, whether they 
are expressly mentioned or not (/i). It forms part of the goodwill 
Avhich passes on an assignment ol the business (/), and it passes to 
the assignee of part of the business of tlie original covenantee (/a). 

On the construction of the covenant, however, a different intention 
may appear ; a covenant, for instance, not to trade so as directly or in- 
directly to affect continuing partners is personal to such partners (/<). 


S^CT. 0 . — Construction of the Contract. 
Sub-Sect. 1 . — In (/vncral. 


1105. In construing a contract which is in restraint of trade the intention of 


JUkW. \yvy».nv*. - 

ordinary rules applicable to contracts uulst' be applied (o), 


the parties. 


{h) Bromley v. [1009] 2 K. 13. 235, 242, explaining Corn v. 

Matthews, [1803] 1 Q. B. 310, 314, C. A. .if a stipulation m an apprentice- 
ship deed makes the whole, contraet unfair to tin* intaiit, the whole contract 
is void; but “the whole contract” means “ the whole contract so far 
as it was operative’” {Bromley y. Smith, supra, per '’iiannell, J., at 
p. 243); compare Gadd v. Thompson, [1011] 1 K. B. 304. 

(i) As to the meaning of “goodwill,” sec pp. oOO d sey., post; and 
title Partnership, Vol. XXII., pp. 104 d s^y, 

' {k) See p. 502, ante ; and the cases there referred to ; compare Martiuy. 

Brunsden (1804), 08 L. T. Jo. 237 ; Hood and Moords Stores, Ltd. v. Jones 
(1899), 81 L. T. 100 (plaiirtitTs the assignees of covenantee); MarshnU 
and Murray, Lid. v. Jones (1013), 20 T. L. K. 351, wlioro, however, the 
restraint wa$ as to customers served by and from a specified dairy, and 
it wirs held not to apply to customers of the same businoss transferred to 
another place. As to tied liomsc covenants in hiewcrs’ leases, see title 
Landlord and Tenant, Vol. XVIII., i)p. 573, 574; and sec, generally, 
titles ('ONTRACT, \'ol. VII., i»p. 404 d srq. ; ExECurofiS and Admints- 


TRATOliS, Vol. XIV., pp. 217 H scq., 203 d seq. 

{1) Jacoby v. Whitmore (1883), 40 L. T. 

WinkuqJ (1889), GO L. T. 380; Baiho v. Tiuds, [i892] AV. N. 101; 

Automobile Carriage Builders, IJd. y. Sayers L. » ‘J 

Brothers Ahergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188 ; dowi^ndy. 
Jarman, [1900] 2 Ch. 098, 703; Wehtead v. ( lOOo). 21 1- ^ 

105, C. A.; and see Smith v. Hawthorn (1897), 76 L. 1. vtt 

sale of partnership goodwill generally, see title Pautneksiiip, Vol. ^ ^ 

pp, 104 ct seq, • n , /iq 87 \ 

(m) Benwell v. (1867), 24 Bcav. 307 ; Baines ^ Geary (1887), 

^X^mvicTtv^vks (1887), 36 Clu B. 35i», 388, 3iU, C. A. (wl.™ 
covenant in question was in addition to a covenant 
the goodwill), distii^Miishiflg Jacoby v. n7ti/moiv, ‘ ‘ " 

of a covenant not to “affect” a business being held ^ 

3/ar«/i (1900), 23 T. R R. 24. As to the burden of a restiictive ^ ‘ * 

see Bird x. LaU (T803), t Horn. & M. Ill, 

Colcroft (1773), 2 Wm.'lll. 856 (porsoiuil the 

covenant of testator). It is submitted that, on l”'"*;^ ^tbou"-h there 
& covenant does not pass to the assignee ot the ‘’“'’‘‘“Af.? 

Appears to be no reported case on the subject ; compare title 
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Trade a>;d' ^rade Unions. 


sbot. 6. 
Construc- 
tion of the 
Contract. 


CJonstniction 
by context. 


The court ascertains what was the intention of the parties 
from the whole agreement and. the circumstances at the time at 
which it was entered into {p), including any other agreements- 
which may exist between the covenantee and other persons which 
may show the naturo pf the covenahtee's interest which it is- 
intended to protect^ (g^). 

Sub- Sect. 2,'^Limitalion of General Tci'nis. 

1106. Whore a clamse. is arhbiguoiis the maxim ut tph magk 
raleat quam percat will apply .(/•). Consequently words which are 
general and might impose an unreasonable restraint have frequently^ 
by reference to' the context and the circumstances, been construecl 
as having a limited meaning (,9), and a restraint on the face of it 


Goldstein^ B. 478, C. A. ; Hood and Moore's Stores^ Ltd. v. Jones 

(1899), 81 L. T. 169 ; llai^ncsY. Daman, [1899] 2 Ch. 13, C. A. As to tho 
rules relating to Iko '‘construction ’of contracts, sec titlO Contract, 
Vol. VII., pp. 609 ct seq.. 528. 

(p) Hejqyell V. JjVn/c// (1834), 2 My. & K. 517, 530 ; Kmherhy v. Jenning& 
(1836), 6 Sim. 340^ 350; Mimford v. Geihing (18.50), 7 C. B. (n. S.) 305; 
Clarl'sov v. Edge (1863), 33 Beaw 227 ; ToffVede Had. Co. [Direefors, etc.} 

V. McNahb (1873), L, R. '6 II. L. 169, liOid Cot.onsay, at p. 179; 
Ealmev v. Mtdlet (1887), 36 Ch. 1). 411, C. ±\. ; (“'sot up or carry on ilio 
profes.'ion or business of a surgeon ” in recital of aboml con.stnied in tlio 
light of words “ as assistant of any other person in tjic defoasamje clause. 
But, apparently, apart fiom tins, acting as assi.4ant to a surgeon is 
“ carrying on tho profession see p, 577, post). But an absolute cove- 
nant in a bond will not be qualified by a recital, in tho absence of an 
application to rcctily; see ibrd v. Lake (1863), 1 H. & M. Ill, 338, per 
5V0()D, V.-C., at p. 341 (“ Covenants' ot th's kind arc sometimes held 
to be restricted by tho recitals in the deed, but I never know of a. 
case in which such a covenant was enlarged by the recitar’) ; Mills 
V. Dunham, [1891] 1 Hi. 576, C. A.; Peris v. Saalfeld, |1892J 2 
Ch. 149, 154, C. A. ; Moenich v. Fencstre (1802), 67 L. 'W 602, C. A., 
per Ltndley, L.J., at p. 604; Pagers v. Maddoeks, [1892] 3 Ch. 346, 
354, 350, (k A. ; Jhidische Andin und Soda Fahrik v. Schott, Segner 
<& Co., [1892] 3 (h. 447, 452; Dubowski tb Sons v. Goldstein, [1896} 

1 Q. B. 478, C. A. ; Hood and Moore's Stores, Ltd. v. Jones, mipra ; 
Underwood (E.) & Son, Ltd. v. Barker, [1899] 1 Ch. 300, C. A. ; Marshalls,. 
Ltd. V. Leek (1900), 17 T. L.' R. 26; Leetham {Henry) (b Sons, Ltd. v. 
John stone -White, [1907] 1 Cli, 322, C. A. (contract with agent for a num- 
ber of interdepemieiit companies construed as a separate contract with 
the company in wlioso service the c.ovenanlor acted; and, apparently, 
would liave been a sepaiatc contract with any company to whose service 
he might have been translcrred) ; Cavendish v. Tr/rj?/ (1908), 62 Sol. Jo. ^ 
726 ; Coleborne v. Kearns {1^X2), 46 J.L. T. 305, C. A. (“ leave employment 
held not to cover dismissal); compare Cave v. Hors%ll, [1912] 3 K. B. 
533, C. A. (mcanii% of “adjoining”). As to estimating reasonableness, 
from the circumstances ol the time when the contract was made, see 
p. 654, ante. 

iq) North-Western Salt Co., Lid. v. Electrolytic Alkali Co., Lid. (1912),. 
107 L. T. 439, C. A. ; and see p. 527, ante. 

(r) Mills V. Dunham, supra ; Peris v. Saalfeld, supra ; Caitermoul v, 
Jared iXdOO), 53 Sol. Jo. 244. 

(s) Gale V. Peed (1806), 8 East, 80 (covenant against dealing with any 
perrons except public bodies and to employ covenantee exclusively to 
make all articles ordered by or for covenantor's friends, lield not to include 
persons whom covenantor introduced, but covenantee refused to* stpply) 
Avery v. Langford (1854), Kay, 663 (“any trading establishment’* 
limited to trade likely to interfere with that of the covenantee) ; Pousillon. 
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by Aoreemh^^tt. 


mSsTe rviS(rol7‘' y <=«"«- 

nancor 8 service (0, or of a liceuseo’s licence (a), and, conversely it 
S(i) ^ expiration of tllJ 


1107 . Words must be construed in their oi-dinary business 
meaning (c). i he ordinary rules for the construction of contracts 
®'PPjy determining, for instance, whether the covenant is joint 
01 joint and several (d), whetlier jvn infant is or not is bound (r), 
whether parol evidence may be admitted to prove that a term has a 


V. Lousdlon (1880), 14 Cli. I). 451 (“ the cliampai^ne trade ” construed to 
mean the importiii.ir and. exporting of wines Irom CUainpagiio and not 
ncccssan y to include also the making of w'ino irt Champagne) ; Ilayne v. 
^urehell (1890), ^35 hoi. Jo. 88, C. A. (“.client ” construed as “ client (iurin,f>* 
term ot articles ; business ” construed as “ business of a solicitor “ ; beimr 
a client constriKid as “ a person habitually cmployuig “ the solicitor)'; 

V. Dmihant, [1801] 1 Ch. 576, C. A. (“ traui^act business “ held to refer 
similar to that of eovcnantec) ; iMoeiiich v. Fenestre (1892), 
07 L. r. 602, 0. A. (“ any trade or business ” hol'd to mean “ any trade or 
busmoss of a commission mcrc^hant' ” ; “ at any time ‘prcv-iouslv ’’ held to 
reter only to the term of the covenantor’s employment) ; J)ubomkii& Sons 
y. Ciold8^.}ny [1896] 1 Q. B. 478, C. A. (“ the said business ” construed as the 
biLsiness tlum carried on at a certain place) ; lIoQd and Moore's Stores^ Ltd, 
V. Jones (1899), 81 L. T. 169 (“business” held to mean . businos.s ,of 
the saipc nature as that. in which the coven.antor was employed); liarr 
V. Gruven (I0o3), 80 L. T. 574, C. A. (“ the business ” construed {is the busi- 
ness of the {igcncy in the locality worked by the covenantor, an insurance 
agent) ; Jieove v. ]\[<i,'sh (1906), 23 J'. L. It. ^4 (covenani nob to alfcet or 
lutcrkn’o with or prejudice a busine'ss held not to'prohihit the setting up 
of a rivjil business) ; Lewis and Lewis v. Darnford (1907), 21 T. L. R. 04 
(covmiant not to act as a solicitor for any ])erson who is or has within tlio 
previous live yeais boon a client of the covenantees, hold to reter to clients 
at the time of terminal ion of the service or within five years before) ; 
CaUernioid v. Jared (1909), 53 Sol. Jo. 244 (“ house ” construed as “ piibiic- 
houso”); and compare SouUdand Frozen Meat and Froduce Fxi)ort Co, v. 
Nelson Brothers, Lid., [1898] A. C. 442, F. (h But sec Baker v. Hedgecoek ‘ 
(1888), 39 Ch. 1), 520, where the court declined to put a limited meaning 
on “any business whatsoever” ; Elirrnan v. BaHholomew, [1898) 1 Ch. 
671 (tany other business”); Continental Tyre and lluhher {Great Bntmn) 
Co., Ltd, V. Heath (1913); 29 T. L. R. 308, 310 (“india-rubber goods”). 

(0 King v. Uansell (1860), 5 II. & N. 106 (covenant to serve as agent to 
wine merchant and not to engage in any business in the same trade 
within ten miles); compare Kimberley v. Jennings (1836), 6 Sim. 340; 
Caryies v. Nesbitt (1862), 7 H. & N. 778. 


(fl) Mouchel V. Cubiii {Wdliam) cO Co. (1907), Times, 14tli Fcbruaiy, 
(“ at any time ” held to be limited to the period of a licence). 

(b) Compare Mumford v. Gething (1859), 7 C. B. (n. s.) 30 (covenant by 
traveller not to travel for any other house in the same trade over the same 
ground) ; Marshalls, Ltd. v. Leek (1900), 17 T. L. R. 2i (covenant not to 
enter into business competition). 

(c) Cory {William) (& Sons, Lid.v. Hairison, [1906] A. C. 274; and com- 
pare the eases cited at pp. 575 (t scq. As to the meaning of “London,” 
see Provident Clothing and Siqyply Co., Lid. v. Mason, [1913] 1 K. B. 65, 
C. A., per Bucklet, L.J., atp. 75; reversed, snb nom>. Masony .Provident 
Clothing and Supply Co., iMl. (1913), 29 T. L. R. 727, H. L., but a])parenlly 
without affecting this point ; Sntcliiffe and Bingham, Ltd. v. Ilolwill (1912), 
134 L. T. Jo. 157; and titles Metropolis, Vol. XX., pp. 392 ei seq. ; 
Deeds and Other Instruments, "Vol. X., pp. 432 it seq. 

(d) Palmer v. Mallet (1887), 36 Ch. D. 411, C. A. ; see title Contract,. 
Vol. VII., p. 339. 

(e) See pp. 667 ei scq., ante ; and title Infants and Children, Vol. XVII.,. 

pp. 72, 73. • . ' 
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Constme- 
tlon of the 
Contract. 

Ordinary 
moaning of 
words. 
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Tiude. and Trade Unions. 


Sect. 6. secondaVy meaning (f), whether the contract may ^be rectified (fj), 
^Construe- or whether the agreement is 'harsh and luiconscionablo (//). 

Contract. Sub-Sect. 3.— .Vo rresampimi, of llletjaUty. > 


Burden of 
proof. 


Effect of 
illegality. 


1108. Illegality is not to he presumed (t),for there is no- rule that 
a restraint is immd fanr had and that the burden is oh the person 
supporting it to show that it is reasonable. The contract must first 
be construed without- any leaning either way ; and then its legality 
must be inquired into (A ). 

If when so construed it appears reasonalde, the burden is on the 
covenantor to show that it clearly extends beyond what is required 
for the covenantee’s protection (/), except where the covenantor is an 
infant, in which dase. the, burden of proving reasonableness lies on 
the covenantee (m). 

Sect. 7. — SeverahiUty. , 

1109. An unreasonable restraint of trade is unlawTiil in the sense 
that the law will not eiiforce it, but not in the sense that it is 


(/) Lovell and Ch'isinws, Lid. v. Wall (1011), 104L. T. 85, C. X. ; and 
Bee, gcnernlly, title Evidence, Vol. XI IE, p. 500. 

[g] Lovell and (fliridmas. Ltd. v. Well, supra ; Bee titlps Miskeimiesenta- 
Iio'v and Fuaud, Vol. XX., p. 743; Mtstaxe, Vol. XXL, pp. 20 ei seq. 

{h) Middleton v. Drfiwn (1878), 47 L. J. (cii.) 411, C. A. ; and conipdie 
Kimberley v. Jennings (i836), 0 Sim. 340; Croft v. Jlaw (1836), 5 
L. J.(cii.) 305. lint mere inadequacy of consideration is no objection; 
nee p. 506, ante. As to’tlio construction of- contracts, generally, see title 
Contract, Vol. VIE, pp. .500 d seq. 

(i) Proctor v. Sargent (1840), 2 Man. h G. per Tindal, C.J., at 
p. 28; Mills v. Dunham, [1801] 1 Cli. 570, C. A.; Moenich v. Fenesire 
(1802), <57 I/. T. 002, C. A., per Lindley, L.J., nt p. 604. As to illegality 
of contract gc^nerally, sec title Contract, Vol. VlL, pp. 300 et seq. 

(A-) MidJan v. May (1843), 11 M. & W. 0^)3:, 007 ; Tallis v. Tallis (1853), 
1 K. & IL 301, disapiuoving a dictum in Mitchel v. Reynolds (1712), 1 
P, Wnis. 181,101; 1 Smitli,!/. C., 1 1th ed., p. 400, at p. 413 (“ that wherever 
such contract stal indifferenter, and for aught appears may be either ^)od or 
bad, the law piTsumes it primd facie to be bad'”) ; Uousillon v. Pmisillon 
(1880), 14 Ch. D. 351, 304, 365; Mills v. Dunham, supra, at 
I>p. 580, 587 ; Peris v. Saaljeld, [1802] 2 Ch. 140, C. A. ; Nordenfelt 
V. Maxim Kordcnfelt Gum and Ammunition Co., [1804] A. C. 535, per 
Lord Macnagiiten, at p. 500; Haynes v. Daman, [1800] 2 Ch. 13, 31, 
C. A.; J/yddon tO Co. v. Thomas (1001), 111 L. T. Jo. 10; see contra, 
Heciham v. Fraser (1004), 21 T. L. K. 8, per Lord Alverstone, C.J. ; 
Underwood {PJ.) cO Son, Ltd. v. Hurler, [1800] 1 Ch. 300, C. A., per 
Vaughan Williams, L.J., who dis.scnted from the rest of the court, at 
p. 300 ; Lamson Pncnmalic Tube Co. v. Phillips (1904), t)l L. T. 303, C. A., 
j)€r Vaughan V,'ii?ltams, L.J., at p. 303. In Northwestern Salt Co., Ltd. 
V. Electrolytic Alkali Co., Ltd. (1012), 107 L. T. 430, C. A., Farwell, L.J., 
at p. 444, used language which suggested a return to the old doctrine 
expressed in Mitchel v. Beynolds, sujna; but it is submitted that this 
view was not necessary to the decision of the case. As to the construction 
of contracts generally, see title Contract, Vol. VIE, pp. 500 ct seq. 

(l) See the cases referred to in note {1c), supra ; Horner v. Graves (1831), 
7 Bing. 731, 744; Printing and Numerical Megistering Co. v. Sampson 
(1875), L. R. 10 Eq. 462; Hadische Anilin und Soda Fahrik v. SeJioU, 
Segner Co., [1892] 3 Ch. 447, per Chitty, J., at p. 452 ; Caribonum 
Co,, LUl. V. Le Couch (1913), 135 L. T. Jo. 370, C. A. 

(m) Leng {Sir W. 0.) <& Co., Ltd. v. Andrews, [1909] 1 Ch. 763, 771, 
C. A. ; see p. 568, ante ; and title Infants and Children, Vol. XVIE, 
p. 7^. 
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contra y to ot and ind ctable or that it, gives any cause of action to 
a third party injured' by its operation (a). Its nreseneo r Inf i 
nocossarily vitiate the whole coutract(o) aiul nari of on L ™ 
in restraint of trade may be severable •uid n Tn, a' ® 

01 of uiiie, or of persona who may be dealt with, is reasonable (p‘). ’ 


Ltd. V. Electroh/tie Alkali Co., Ltd. (1912), 
ir RLL, L.J., at (>. Ml; Mogul iSteaoiship Co. 
i!)2J A.. C. 25, 59, 4{>; S. C. (1S89), 25 


Sect. 7, 

Sever- 

ability, 


(n) Norih-Wefileru Salt Co., Ltd. 
l97 fj. T. 459, C. A., per FAiiWEi 
V. McGregor, Gow cO Co., [18 !)Lj 

«i0, (J. A., (hsapi.rnviiif; /liltoa v. 
hMisley (18o.>), 6 K. & 11. 47, Kx Ch., per CiioviproN, .1., at p. ijO and 
COMMHS V. AVnlA (1807), hi Ves. 542 ; compare Mitchel v. Reynolds 
(1712), 1 1 .Wins. 181 ; 1 !smith,h. C., lUli ed., p. 400i Nkholh v. Slrethn 
(1817), 10 Q. 13. 546; Vrice v. Green (1847), 16 M. & W. 546 Ex Cli • 
Hornby v. Clone (1867), L. R. 2 Q. B. 155 ; Farrcr v. Close (1869),‘l. R. 
4 B. 602. Thb court takes notico of the illoofulity ovcii thoiiirh it is not 
pleaded orihAV ester n Salt Co.,LUl. v. Meclrolytic Alladi Co., Ltd., supra ; 
and see p. 528, ante). 

(o) Baines v. Geary (1887), 35 Ch. D. 154, 153 ; compare McAllen v. 

Charehill (182G), 11 Moore (c. p.), 483.; Bendy v. Henderson (1855), 11 
Excli. W)4, per Mautin, B., at p. 201. ' . 

ip) Chesmati v. Nainhy (1728), 1 Jiro. Pari. (kas. 234 (not to trade within 
half a mile of (i.) covenantee’s house ; or(ii.) any house he miglit remQvo to : 
hold severable) ; Malian v. Jfoy (1843), 1 1 M. W. 653 (dentist’s assistant 
not to practise (i.) in London ; (ii.) in any of the towns or places in Ihiglaud 
or Scotland wlioie the covenantees might have been pr ictidng during the 
juudod of service ; held severable) ; EanrJe v. Jrvine (1844), 7 Man. & G. 
909 (SCO note (/), p. 551, ante) ; Price v. Green, supra (on sale of share of 
partnershi]Kin ])erfumer’s business, restraint to (i.) London and West- 
ininslcr ; (ii.) 600 miles theretrom : held severable ; tliere is no distinction 
in this respect b(!^twcen a covenant and a bond); Hichollsx. Strclfon{\Sil), 
10 B. 310 (solfcilor’s clerk; restraint as to (i.) clients of covenantee 
before or during term pf service; (if.) clients who became so thereafter; 
held severable; compare S. D. in Chancery (1843), 7 Bcav. 42; bub see 
Buhowski (h Sons'y. Goldsfein, [ 18001 I Q. B. 478, C. A.; and nolo (/.;), 
pp. 562, 563, ante) ; Tallis y; Tallis (‘1853). 1 E. & B. 391 (restraint to 
London and 150 miles held reasonable; Edinburgh and Dublin held sever- 
able, iinieasonablc) Gd^ndy v. Henderson, supra, per Mautin, B., at 
p. 201 ; Muiiiford v. Gething (1859), 7 C. B. (N. s.) 305; Tjcalhex Cloth Co, 
V. Lovsoni (1869), L. R. 9.Kq. 345, per James, V,-C., at p. 351 ; Baines v* 
Geary, supra (milk carrier; restraint as to customers belonging at any 
time to covenanieo held {JjQod as to those who were custoniors during ilie 
term of service ; but see DuLowski cO Sons v. Goldstehi, supra ; Continental 
Tyre and Rubber {Great Britain) Co., Lid. v. Heath (1013), 20 T. L. R. 308, 
3i0); Bavies v. Davies (1887), 36 Ch. D. 350, C. A., per Kekewicii, J., at 
p. 372 ; reversed by the Court of Appeal, but not so as to affect the general 
luopositiou that (jovenants may be severed in a proper case; J^arsons v. 
Cotlerill (1887), 56 L. ’P. 839 (restraint as to business «>f wine and spirit 
merchant, or any branch ilicreof ; apjiarcntly, the sale of beer, if included, 
may bo severable); Baker v. Hedgecork (1888), 39 Ch. 1). 520 (whore 
CiiiTTY, J., refused to sever; see note (</), p. 574, po-s/.) ; Mills y. Dunham, 
[1891J 1 Ch. 576, C. A., per Ctiitty, J., at p. 581 (covenant not to (i.) call 
upon or solicit orders from, or (ii.) deal witli, eu.stomers: ;ipparcnlly, 
severable); Davies, Turner cfe Co. v. Loxven (1891), 64 L. T. 655 (town in 
which covenantees had no business ; held severable ; also restraint as to 
business “hereafter to be carried on’’); Rogers v. Mnddocks, [1892 J 3 
Ch.'S46, C. A. (restraint as to selling (i.) ale, beer etc. ; (ii.) aerated waters; 
held severable); Moenieh v. Fencstre (1892), 67 L. T. 602, C. A., per 
Stirling, J., at p. 604 (apparently, goods with which the covenantee dealt 
miglit be severed from goods with which ho had ceased to deal) ; Maxim 
Hordenfelt Guns and Ammunition Co. v. Nordenfeltf [1893] 1 Ch, 630, C. A. 
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Tradi; akd Trade Unions. 

The covenaiit must, however, be so expressed th^it it is severable 
without making a new contract between the parties for the sake of 
validating an instrument otherwise void ; the test is, whether it can 
be stated as two or more distinct .covenants (r/). 

(restraint as to (i.) business of manufacturer of guns etc. ; (ii.) any business 
competing with tliat for the time being carried on by covenantees ; hold 
severable; compare. S'. C., (1894] A. C. 535, per Lord Macnaouten, at 
p. 560) ; Clements Loitdon and North Western Hail. Co., [1894] 2 Q. B. 
482, C. A. ; Buhowski Sons t. Goldstein^ [1896] 1 Q. B. 478, 483, C. A. 
(restraint as to (i.) customers during term of service; (ii.) customers 
tliereafter: held severable, if (ii.) unreasonable; but quwre, whether (ii.) is 
unreasonable; see note (/c), p 562, ante); Robinson {William) S Co.^ Lid. 
V. //e«er, [1898] 2 Ch. 451, C. A. (restraint as to (i.) any business similar to 
that of covenantee; (ii.) any business whatever : held severable ; as was 
a power to extend the term of the restraint) ; Undenebod {E.) <& Son, Ltd. 
V. Barker, [1899] 1 €h. 300, C. A. (hay and straw merchant ; restraint as to 
(i.) United Kingdom ; and (ii.) certain foreign countries : ncld severable, if 
(ii.) unreasonable; but quaere, whether (ii.) was unreasonable; see notes 
Iq), (r), p. 560, ante) ; Haynes v. Roman, [1899] 2 Ch. 13, 24, 0^ A. (restraint as 
to (i.) same' kind of business as covenantee, or (ii.) any part thereof : held 
seVerable, if (li.) unreasonable); Beetham\. Fraser (1904), 21 T. L. K. 8 (where 
the court refused to sever; see note (7), infra); Hooper and Ashby Willis 
(1905), 21 T. L. R. 691 ; affirmed (1906), 22 T. L. R. 451, C. A. (restraint 
as to (i.) business of builders’ merchant; (ii.) manufacturer of or dealer in 
cement and other materials manufactured by covenantees during term of 
service or any other business of a like nature to the business carried on 
or which might be carried on during the term ; held severable ; but an 
area of thirty miles was unreasonable and could not be severed ; see not e (7), 
infra); Lewis and Lewis v. Durnford (1907), 24 T. L. R. 64 (solicitor’s 
clerk ; Covenant' (i.) not to solicit “ any person who for the time being is 
or who has within five years previously been a client of ” the covenantees ; 
(ii.) not to act’ for “any person who is or has within the previous five years 
been a client ” of the covenantees ; (ii.) held to refer to date of termination 
of service, therefore reasonable; and (i.) if unreasonable, was severable) ; 
Bromley v. Smith, [1909] 2 K. B. 235 (restraint as to business of (i.) baker ; 
(ii.) confectioner or other businesses: h61d severable) ; Continental Tyre 
and Rubber {Great Britain) Co., Ltd. v. Heath (1913), 29 T. L. R. 308 
(traveller for rubber tyre company; restraint as to “ indiarubber goods 
whether wholesale or retail”; held not severable; also as to the Ignited 
Kingdom, Germany or France; Germany and France held severable); 
Lievrey. Maypnnet {V31S), 2 L. J. County Courts Reporter, 4 (restraint 
as to Bradford and ten miles, and also as to certain other places ; Bradford 
held severable); Caribonum Co., Ltd.y.Le Conch’ {Id IZ), 135 L. T. Jo. 
370, A.; compare Lcng {Sir 1C. C.) & Co., Lid. v, Andrews, [1909] 1 

€h. 763, 766, C. A. (where the court refused to treat the covenant as 
severable) ; see 1 Smith, L. C., 11th ed., pp. 428, 429. As to the general 
principle, see Bigot's Case (1614), 11 Co. Rep. 26 b, 27 a; Wallis v. Day 
(1837), 2 M. & W. 273 (if a party make several contracts, one of which is 
illegal, he is, neveAheless, liable to perform the others) ; and title Con- 
tract, Vol. VII., p. 408. As to severing in the case of bye-laws, see 
note (0), pp. 531, 532, ante, 

{q) Price v. Gi'een (1847), 16 M. & W. 346, Ex. Ch. ; Baker v. Hedgecock 
(1888), 39 Ch. D. 520 (restraint as to “ any business whatsoever ” ; Ciiitty, 
J., reused to hold this good in so far as it referred to the business of a tailor). 
In Mason v. Provident Clothing and Supply Co., Ltd. (1913), 29 T. L. R. 
727, H. L., Lord Moulton, at p. 729, said that when the part enforceable 
was clearly severable, yet even so it ought only to be enforced where the 
excess was trivial or merely technical and not a part of the main purport 
and substance of the clause. But where the words permit, general words 
will be construed as limited; compare Avery v. Langford (1854), Kay, 
663 ; and see pp. 570, 571, ante); Woods v. Thornburn (1897), i03 L. T. Jo. 
421 (restraint as to “ any other business ” not severable and too wide) ; 
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It is not permissible to sever a proviso from the rest of the 
covenant when 'the proviso affects the meaning of the whole (r); 
and one part of a covenant may not be severed from another unless 
4in enforceable contract remains («). 

On a similar principle, where a covenant is so worded as to cover 
cases which may possibly arise, but to which it cannot reasonably 
be applied, the unreasonable and hypothetical cases may be treated 
as severable and the covenant will not bo void as- a whole (/). 

■Sect. 8. — Fonualitics. , 

mo. An agreement in restraint of trade is governed by the 
•ordinary rules of contract as to the necessity for writing, but other- 
wise no special formalities are required (a). 

Sect. 9. — Breach, 

Sub-Sect. 1 . — In (Jeneral. 

im. The question whether there has been a breach of a contract 
in restraint of trade turns frequently upon narrow distinctions 
between* particular words and phrases, and depends upon the 
agreement and the circumstances in each case. 

In deciding whether a person is engaged in a business similar to 


Hooper and Ashby v. Willis^ supra (tliirty miles from either the Town 
Hall at Bournemouth or tke Bargate at Southampton, hcld'not severable), 
and see Continenlal Tyre and Rubber {Great Britain) Co., Lid, v. Heath 
(1913), 29 T. L. 11. 308, 310. 

(r) Peris v. Saalfeld, [1892] 2 Ch. 149, 167, C. A. (covenant by clerk to 
oil importer etc, not to accept a situation or establish himself within 
fifteen miles for three years without permission, which was not to be 
withheld if covenantee was satisfied that the situation was not in a com- 
peting business : held, unreasonable) ; Haynes v. Homan, [1899] 2 Ch. 
13, C. A., per Lindley, M.R., at p. 25 (“ I am not considering restrictions 
HO worded as to bo partly geod and partly bad, and in which the good 
parts are dependent on flie bad. Such Kistrictions are void in ioto, the 
bad parts intecting and destroying the whole ”) ; compare Card v. Hope 
<1824),«2 B. & C. GGl, 072. 

(s) Beeiham v. Fraser (1904b 21 T. L. R. 8. 

(<) Haynes v. Homan, snpra, per Bindley, iM.R., at pp. 24, 25 ; com- 
pare Mitchcl V. lieynolds (1712), 1 P. Wins. 181, 197 ; 1 Smith, L. C., 
11th ed., p. 406, at j>. 413 ; llaniiie v. Irvine (1844), 7 Man. & Gr. 909,970 ; 
Taff Vale Rail. Co. {Hiredors ctc.)Y. MeFabh (1873),L. R, 6 H. L. 169, per 
Lord CoLONSAY, at pp. 178, 170 ; Uousillnn v. ilousillon (1880), 14 Ch. D. 
351, 360 ; Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., 
{1894] A. C. 535, 574; and see note (i). ]k 554, ante. 

(a) See title Contact, Vol. VII., p. 365. A question under the Statute 
of Frauds (29 (Jar. 2, e. 3) was raised but not di'cidca in Colehoriie v. 
Kearns (1912), 46 I. L. T. 305, C. A. As to the application of the Statute of 
Frauds (29 Cur. 2, o. 3) generally, see titles Contract, Vol. VIl., pp. 361 
ctseq. ; Landlord and Tenant, Vol. XVllL.pp. 372 H seq., 384; Sale oe 
Goods, Vol. XXV., pp. 127, 128; Sale of Land, Voh XXV., pp. 292 
€t scq. For a case in which an injunction was granted on the basis of an 
understanding not reduced to writing, see Harnson y. Gardner (1817), 2 
Madd. 198; compare Shackle v. Baker (1808), 14 Ves. 468 (wherein the 
absence of a written e.ovcnant an interlocutory injunction was refused : 
though, apparently, a final injunction might bo granted on proof of fraud 
or bad faith); but see Crutiwell v. Lye (1810), 17 Ves. 335; and note (</), 
p. 696, post; and title Partneusiiip, Vol. XXII., pp. 83, 84, lOo; and 
^compare the cases where a positive covenant not to trade is inferred from 
-the words of a bond or from its recitals, referred to in note [q), p. 582, post. 
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Sect. 9. 
Breach. 

Director. 

Manager at 
fixed salary. 


another business, the tost is whether his business is so like the 
other as seriously to compete with it (b), 

Sub-Sect. 2. — In Partunlar Case < i ,' 

1112. A person who is a director of a company carrying on a 
business carries on or is engaged, concerned, or interested in that 
business (c). 

A person who is engaged as an assistant or manager at a fixed 
salary not depending on profits or gross returns is not ‘'directly or 
• indirectly interested ” in the business {d)y since an “ interest ” means 
a proprietary or pecuniary interest (c), though it does not include 
the case of a person who is merely a creditor of a person who 
carries on , the business (/); nor is such an assistant or manager 
thereby “exercising or carrying on” a business (^), but ho is. 
“ engaged ” or “concerned ” in the business (A). 

(b) Drew V. Gvif, [1894] 3 Cli. 25, C. A. (covenant in lease ; the supply 
of chops, steaks etc. is “similar” to the supply of hot meals and alcoholic 
dririks) ; Cdstelli v. Middleton (1901), 17 T. L. li. 373 (covenant by vendor 
of business of manufacturing “ annatto ” (a vegetable colouring matter) 
and food preservatives ; business mainly concerned in manufacturing 
dairy utensils, but also to a limited extent in selling by retail “ annatto ” 
and food preservatives, chiefly bouglit wholesale from covenantee: Iield 
to be a competing business) ; Automobile Carriage Builders, Lid. v. kayers 
(1009), 101 L. T. 419 ; and see Brovuleni Clothing and Supply Co., Ltd. v. 
Mason, [1913] 1,K. 11, 65, C. A., per Vauchan \\4lliams, L.J., at pp, 70, 
71 : reversed, but not on this point, sub nom. Mason v. Brovuleni Clothinq 
and Supply Co.. Lid. (1913), 20 L. R. 727, H, L. As to covenants in 
leases, sec title Landloiid and Tenant, Vol. XVIIJ., i)p. 515 ct seq. 

(c) Caslelli v. Middleton, supra. As to the meaning of “carry on 
business ” generally, see p, 512, ante, 

(d) Gophir Diamond Co. v. ^Vood, [1902] 1 Ch. 950, applying Smith v. 
Hancock, [1894] 2 Ch. 377, C. A. ; compare NewUng v. Dobell (1868), 
38 L. J. (CJT.) Ill, per Mauns, V.-C., at p. 112. 

(e) Smith v. Hancock, supra, at })p. 386, 390; Gophir Diamond Co, 

V, Wood, supra; compare Hill (& Co. v. Hill (1880), 35 W. R. 137 
(“ interested^’ means entitled to profits ; “concerned ” means having some- 
thing to do with it). ^ 

if) Oory {William) Son, Lid. v. Harrison, [1906] A. C. 274 ; compare 
Smith V. Hancock, supra ; and see S. (J., [1894] 1 Ch. 209, per Kekewicu, J., 
at p. 217 ; Southland Frozen ]\lcat and Produce Export Co. v. Aelson 
Brothers, [1898] A. C. 442, 440, P. C. ; Bird v. Lake (1863), 1 Hera. & M. 
Ill, 338. But a person who lends money on the terms of receiving a» 
interest a share Of the profits of a business is “ directly or indirectly 
engaged ” in that business {Cooper v. Page (1876), 34 L. T. 90 ; see title : 
Partnership, Vol. XX 1 1., p, 48). 

{g) Allen v. Taylor (1870), 18 W. R. 888 ; 19 W. R. 3^, per Lord Hatiier- 
LEY, L.C., at p. PjQ (sale of business of rag merchant ; covenant not to- 
“ exercise or cany on the trade . . , cither in his own name or that of 
any other person ”) ; Clarke v. Watkins (1803), 11 W. R. 319 (chemist’s 
assistant : covenant not to carry on the business “ in his own name or for 
his own benefit or in the name or names or for the benefit of any person or 
persons in D,”:‘ held no breach to act as servant and take orders within 
the area for persons carrying on business outside the area). As to tlm 
expression “ so long as the covenantee shall carry on business,” see p. 561, 
ante ; Lewis v. Graham (1888), 22 Q. B. D. 1, C. A. As to the meaning of 
“ carry on business ” in relation to the Mayor’s Court jurisdiction, see title 
Mayor’s Court, London, Vol, XX., p. 287 ; in relation to bankruptcy^ 
see title Bankruptcy and Insolvency, Vol. II., p. 173; in relation to 
county court jurisdiction, see title County Courts, Vol. VIII., pp. 449, 450, 

{h) Eolfe V. Eolfe (1846), 16 Sim. 88, 90 (dissolution of tailor’s partner* 
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A distinction, however, has been drawn m this respect between 
a trade and a profession, for an assistant to a surgeon or architect 
carries on the profession (i). 

A man does not carry on and is not interested in a business 
which is> bond fide carried on by and belongs to his wife (A;); nor is a 
woman interested or concerned in a business by marrying a man 
who carries it on and assisting him therein (Q. 

1114. Where^the question is whether the covenantor is carrying on 
a certain speckled trade or business, the words describing the trade 

ship ; covenant not to engage in, either alone or with any other person : 
held a broach to act as foreman to a tailor) ; Newling v. Dobell (1868), 19 
L. T, 408 (sale of tailor’s business ; covenant not to carry on or bo con- 
cerned or interested ; covenantor took employment as a journeyman with 
a nephew : held a breach) ; Jones v. Heavens ( 1877), 4 Ch. D. 636 (c6venant 
not to carry on or be concerned in carrying on the business of a saddler, or 
sell goods in any way connected with that trade : held a breach to act as a 
journeyman) ; Baxter v. Lewis (1886), 30 Sol. Jo. 705, 7.54 (sale of tobacco- 
nist’s business ; covenant not to carry on or be concerned directly or 
indirectly ; covenantor first became manager for a company, then a shop- 
man, tbefo being strong suspicion of bad faith: held a breach) ; Hill Co. 
V. Hill (1886), 35 VV. K. 137 (sale of butcher’s business ; covenant not to 

engage iU or be in any way concerned or interested in ” any similar 
business : employment in the business held a breach) ; Cade v. Calfe 
(1906), 22. T. L. K. 243 (covenant not to bo “ directly or indirectly engaged, 
concernc'.d or interested ” : held a breach to enter into the service of 
another); Watts v. Smith (1800), 62 L. T. 453 (covenant by draper’s 
assistant not to engage in a similar business ; hold a breach to become an 
assistant at a salary) ; Cavendish v. Tarry (1908), 52 Sol. Jo. 726 (covenant 
not to bo “concerned or interested” broken by becoming a weekly 
servant); Pearks, Ltd. v. Cullen (1912), 28 T. L. K. 371 (covenant not to 
be engaged in a business held broken by being employed as an assistant ; 
but whole covenant was held bad). But in Hamoneur Co., Ltd. v. Brixeij 
(1911), 104 L. T. 800, a covenant by a chimney-sweep not to undertako^any 
work or orders of any kind except for the covenantees, or to carry on or be 
concerned in the business either by himself or in conjunction with any per- 
son, yiras held not to apply to employment as a servant ; compare Dales v. 
Weabe7^\lS10), 18 W. K. 903 (“with the assistance of any other person ” 
held to^mean “ as assistant of any other person ” where covenantor had 
set •up a business in the area ofrcglraint, and then sold that business to 
another person and became his manager) ; and compare the old cases under 
stat. (1562 -3) 5 Eliz. c. 4, refonvd to in note (w), pp. 511, 512, ante. In 
Lievre v. Mayonnet (1913), 2 L. J. County Courts Reporter, 4, it was 
held that the words “ not to^ teach or give instructions nor advertise 
himself as a teacher of any language ” did not moan set up for liiraself ” 
only ; to enter the service of another was a breach. 

(i) Palmer v. Mqllet (1887), 36 Ch. D. 411, 422, C. A., distinguishing 
Allen V. Taylor (1871), 19 W. R. 556 ; followed in Polmrtson v. Willntolt 
(1909), 25 T. L. R. 681 (assistant to architect). As to architects gener- 
ally, see title Building Contracts, Engineers, and Architects, 
Vol, III., pp. 153 et seq. 

{k) Smith V. Hancock, 2 Ch. 377, C. A. (even though he helps her 

by writing a circular inviting “ old friends ” to bo customeVs, and by intro- 
^(Jiicing her to dealers, and in other ways). Apparently, he is not “ in- 
^reated ” by merely taking a friendly interest in forwarding a business set 
up by a stmnger ; see ibid., ver A. L. Smith, L. J., at p. 391. But, 
apparently, it is not unreasonable to require a covenantor “ not to induce 
or assist any other person to <^oramence the business ” (Li/ddon v. Thomas 
(1901), 17 T. L. R. 450 (where such a covenant [inter alia) was held reason- 
able) ). ,, 

{1) Loe V. Lardner (IB'Jb), 4 W. R. 697 (licensed house). 

H.L.— XXVII.^ 
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or business must be taken in their ordinary business meaning, 
subject to the general rules applicable as to the admission of evidence 
of a secondary meaning (»i). 

Though the subject-matter may be the same, the business of a 
merchant or dealer is distinct from that of a manufacturer (n) and 
the business of a stockbroker from that of a stock-dealer (o) ; hut the 
selling of goods wholesale is not a distinct business from the selling 
of the same goods retail (p). 

1115 . A solicitor does not carry on business in an area by writing 
from without the area to persons, and on behalf of persons, within 
it (5), though he carries on business or practises within an area if he 


(w) May V. O'Neill (1875), 44 L. J. (cii.) 660 (the business of a solicitor 
includes practice in every court in which a solicitor may appear, including 
a court in which ho has to enter his name specially on A roll before prac- 
tising) ; McFarlane v. Ilultorif [1899] I Ch. 884 (covenant not to publish a 
sporting paper not broken by publication of a paper recording amateur 
sports, but with no racing intelligence or betting odds). As to the mean- 
ing of a covenant by a retiring partner not to attend as a dentist any 
patients of the remaining partners, see Harris v. Manshridge (b900), 17 
T. L. R. 21 ; and compare the distinctions between “ beerhouse ” and 
‘‘ public-house,” sale of liquor “on” and “off,” as to wliicli see titles 
Intoxicating Liquors. Vol. XVllL, pp. 7, 8; Landlord and Tenant, 
Vol. XVIII., pp. 518, 519. 

(w) Lovell and Christmas^ Lid. v. Wall (1911), 104 L. T. 85, C. A. 
(“provision merchant ” includes a margarine dealer, but not a margarine 
manufacturer, even though he sells his products within the area of restraint) ; 
Josselyn v. Parson (1872), L. R. 7 Exch. 127 (covenant not to travel for 
any porter, ale or spirit merchant : held no breach to travel for a brewer, 
for a merchant is one who buys and sells, not one who sells his own manu- 
factures) ; see Automobile Carriage Builders Ltd. v. Sayers (1909), 101 
L. T. 419 (covenant with motor carriage builders not to carry on or bo 
engaged in any business “ similar to or including the business ” of the 
covenantees held broken by seUjng motor carriages, though the covenantor 
contended that he did not manufacture ; but ho had held himself out as a 
manufacturer) ; but compare Harms v. Parsons (1862), 32 Beav. 328 (where 
a covenant not to carry on the trade of a horsehair manufacturer w^s held 
to cover buying and selling manufactured horsehair) ; Castelli v. Middleton 
(1901), 17 L. R. 373 ; note («), p. 609, ante. 

( 0 ) Admitted without argument in Lyddon v. Thomas (1901), 17 T. L. R. 
450. 

(p) Rogers v. Maddocks, [1892] 3 Ch. 346, C. A. 

Iq) Woodbridge & Sons v. Bellamyy flOll] 1 Ch. 326, C. A.^per Cozens- 
IIardy, M.R., at p. 336 ; compare ibid., per Eletciteu Moulton, L.J., 
at p. 338 (the expression “carry on business” refers to “ that which a 
solicitor does at Ids place of business , distinguishing Edmundson v. Render, 
[1905] 2 Ch. 320 (where the covenant was^ not to do witldii the area any 
work or act usually done by solicitors, and it was held, by Buckley, J., a 
breach for the covenantor, instructed outside the area, to send a solicitor’s 
letter to a person within the area). A demand made, or advice given, by 
letter is an act done at the address of thq addressee, and the post office is 
the agent of the sender {ibid.); see title Coi{tract, Vol. VII., p. 353 ; see 
also Edmundson v. Render (1904), 90 L. T. 814 (the same covenant as above, 
but different breaches alleged), where it was held by Kekewich, J., as 
follows : — To obtain probate of the will of a person who died within the area, 
apparently a breach ; to correspond with a witness within the area for the 
purpose of obtaining probate of a will of a person whp died without the area, 
queere whether a breach, but apparently not ; to advertise the letting of a 
farm within the area in a paper published without, but circidating witliin, 
the area, no breach ; to take proceedings in a county court within the area. 
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appears regularly afc courts in the area (r) ; nor does he “ take away 
clients ” from another solicitor if he acts for persons who have been 
clients of the other but have left him («). 

A doctor who attends a few patients at their own request within 
the area Of restraint, but has no residence or premises there, does 
not ‘‘set up in practice” there, but he does “practise” there (t); 
and it seems that a trader who applies for orders or supplies 
goods within an area carries on business there, though he has no 
premises there (a). 


though without attending there either in person or by a clerk, a breach, 
for the registrar is the agent of the plaiutiti’s solicitor for the purpose ; to 
attend at the execution of a will within the area, a breach, unless, appa- 
rently, this is done as a friendly act without fee ; but no breach to prepare 
a will for a person within the area on instructions received without the 
area, and to send it for execution within the area; compare Freeman v. 
Fox (1911), 55 iSof. Jo. 650 (covenant not to practise or act as a solicitor 
ludd not broken by doing one act of a solicitor and writing several letters 
to persons vvitliin the area). {Similarly a patent agent may communicate 
by post Avith the Patent Oflico within the area {Lake v. Harrison (1897), 

^'\r) LMlfny. Simpson (1891), 91 L. T. Jo. 9. As does a patent agent 
if he appears personally or by clerk on applications at the 1 atcnt Omce, 
but not if lie appears by an agent {Lake v. Uarrison, . 

( 8 ) lUvme V. BnrcheXl (1890), 95 Sol. Jo. 88 , C. A. Where solicitors 
in partnership agree that on dissolution neither is to do business with 
-original clients” of the other, “original clients ” comprise those who 
were clients of either before the partnership and thooo who during the 
partnership were by arrangement particularly the clients of either {Badham 
V. Williams (1900), 83 L. T. 141). x 

(() Bohertson v. Buchannii (1904), 73 h. S. (cil.) 408, C. A. But, appa- 
rently, it would bo “ setting up in practice ’ to drive regularly round the 
area (ibid., per Vaugiian Wiu.iams, L..1., at p. 410), or to attend a large 
number of patients at tbeir invitation d 

In Sogers v. Drury (1888), 57 L. .1. (CH.) 504, a doctor t 

not to practise or reside in the area or otherwise duoctly or * 

enter into competition with the purchaser ot his business was held to have 
committed a breach by attending patients who suinmopcd ^ 
that irvio event woiUd they have called in the purchaser. 
retiring from partnership who covenants not to attend “‘‘y P , . . 
other partners may attend such persons as r ^ and 

particularly his patients (//arris v. JtXaiisbridpeflOOO), 17 TLB 21). and, 
Lpparently, a dentist who by his articles ot partnership is on ^ 
in certain circumstances expressly , entitled to ‘ . u r 

patientsof the old firm {Clifforilx. Phillips (1907), .51 Sol. 

• giieere whether he may • solicit such patients (ibid.), compare ti 

^ ^(a™ritmeT’v^£r(^s^( lV52)% Do 5?^ M. & G. 740, C. A. (sale <>* 
merchant’s business ; coveiiahfneyor “'by himself. Ins 
otherwise howsoever, directly or indirectly r 3)538 

carry on ” the business) ; Brampton v. BeMoes A . ja carrvimr 

(sale of drapery business ; covenant not to carry " 

on: held a breach to supply ^ eustomers within th^ 1 

beyond it) ; Dayer-Smith v. UadsUy (1913), 103 L. T. 897, A. icove 

nant by retiring partner in firm of auctioneers not ^ taking 

engaged or interested within an area, apparently J jpating 

an office without, but setfing up boards and 8 y 8 temalic.any commum^^ 
with persons within, the area). ^PP?Ji®P’‘’y ® ® „av start an office 
covenanted not to carty on business within an a . y clients 

without the area and deal with clients within it, but n 
within the area (Lyddon v. Thomas (1901). 17 1. L. K. uoo, per 

Farwell J.). - 

P P 2 


Sect. 9. 

Breach. 
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Sect. 9. 
Breach. 


Waiver and 
release. 


Alternative 

remedy. 


A person, however, does not carry on, and is not interested or 
concerned in, a business within an area by merely acting, outside 
the area, for a person carrying on business within it (h ) ; but a 
newspaper is published within an area if substantial numbers of it 
are distributed from an office within the area, though the chief place 
of printing and publishing is without the area (c). 

Sub-Sect. 3 . — Waictr and Release, 

me. It is no breach if the act complained of is done with the 
assent and for the benefit of the assignee (d). 

A consent given on one occasion to the covenantor’s engaging in 
the trade is not a release of the covenant for the future {e). 

Sect. 10. — Ikmedics for Breach, 

Sub-Sect, l.-^lnjunction. . « 

m?. A valid covenant in restraint of. trade will bo enforced by 
injunction notwithstanding that it provides for the payment of a sum 
by way of liquidated damages (/) ; the covenantee cannot, however, 
obtain both the damages and an injunction, but must elect 'between 
the two (fj). Such election may be made in the statement of claim. 


{b) Fairhrotherv. England ( 1891), 40 W. K. 220 (dissolution of auctioneers’ 
and estate agents’ partnership : covenant not to carry on “ directly or 
indirectly on his own account or as agent or assistant of, or in partnership 
with, any other person,” or to bo “ interested or concerned ” ; no breach 
to advertise outside the area houses within the area on bclialf of a person 
carrying on business witliin the area). As to auctioneers generally, see 
title Auction and Auctioneers, Vol. I., pp. 499 et seq. 

(c) McFarlane v. Hulton, [1899] 1 Ch. 884. 

(d) llawlinson v. Clarke (1845), 14 M. & \V. 187 ; and see Mayikorn 
V. Palmer {nU), 11 L. T. 261. 

(e) Showell v. Winkup (1889), 60 L. T. 389 (covenant by a brewer’s 
traveller, limited as to area and time, not released by an agreement by 
the covenantees that the covenantor should be employed by a egrapany 
to whom they sold their business). As to waiver generally, scB title 
Contract, Vol. VIT., pp. 423, 424 ; as to release, see ibid., pp. 454 ci seq. 

if) Eobinson {William) efc Co., Ltd. y. Ueuer, [1898] 2 Ch. 451, C. A., 
per Chitty, J., at p. 458 ; Fox v, Scard (1863), 33 lieav. 327. In Jones v. 
Heavens (1877), 4 Ch. D. 636, the contrary proposition was argued, but the 
point was ignored in the judgment; s^e, further, title Injunction, 
Vol. XVII., pp. 236, 237. For instances of enforcement of injunction by 
committal, see Middleton v. Brown (1878), 47 L. J. (cii.) 411, C. A. ; J)oiU 
ridge Brothers, Ltd. v. Croo/j (1907), 23 T. L. R. 644 ; and title Injunction, 
Vol. XVII., p. 291. The court has, apparently, a di^retion to limit the 
extent of the injufiction ; compare Cussen v. O’CWwor (1893), 32 L. R. Ir. 
330. The injunction should, it seems, specify so far as possible the precise 
nature of the acts prohibited {Provident Clothing and Supply Co,, Ltd. v. 
Mason, [1913] 1 K. B. 65, reversed, without affecting this point, 

sub nom. Mason v. Provident Clothing and Supply Co., Ltd., [1913] A. C. 724. 

(g) General Accident Assurance Corporation v. Noel, [1902] 1 K. B. 377 ; 
National Provincial Bank of Englnndv. Marshall (1888), 40 Ch. D. 1 12, C. A. ; 
Sainier v. Ferguson (1849), 1 Mac. & G. 286 ; Coles v. Sims (1854), 6 De 
G. M. &, G. 1, C. A. ; Carnes y. Nesbitt (1862), 7 H. & N. 778 ; Fox v. 
Scard, supra ; Howard v. Woodward (1864), 10 Jur. (N. s.) 1123 ; Young 
y. Chalkley (1867), 16 L. T. 286 ; compare French y. Macale (1842), 2 Dr. 
& War. 269, 276 ; Eobb y. Green, [1895] 2 Q. B. 315, C. A. ; Lewis and 
Lewis y. Durnford (1907), 24 T. L, R. 64. 



Part V. — Restraint of Trade by Agreement. 


581 


and is not affected by the fact that both remedies have been claimed 
m the writ (h). 

1118 . ^ A covenant in restrain of trade will not be enforced by 
injunction, nor will damages bo awarded for its breach (i), unless 
the covenantee has performed and is willing and able to perform in 
future his part of the contract of which the covenant forms a part, 
if the stipulations of the covenantee and covenantor are mutually 
dependent (/c). Such a covenant will, however, be enforced even 
though the agreement contains other covenants which cannot be 
specifically enforced, if such other covenants are capable of being 
separated (Z). 

Sub-Sect. 2. — Damages . 

1119 . Where liquidated damages are fixed by the agreement the 
covenantee is entitled to the agreed sum, unless he has waived his 


{h) Lewis aiul Lewis \,Durnford (1907), 24 T. L. K. 64; compare Cargill 
V. Bower (1878), lOCli. D. 502, 508. In ISainlery. Ferguson (1849), 1 Mac. 
& G. 286, the covenantee had recovered judgment for the liquidated 
damages and costs at law, and proved for the costs only in bankruptcy, 
and it was held that he had elected, though, apparently, the court 
might on a proper application have made an order so limited as to keep 
liis right alive ; compare Fox v. Scard (1863), 33 Beav. 327 (if a plaintiff 
recovered only nominal damages at law in a case where a court of equity 
had sent him to law to try his right, he did not lose his right to an injunc- 
tion ; otherwise, if he obtained substantial damages). Occasionally the 
court has refused costs to a defendant who has successfully established 
that his covenant is in restraint of trade {Allsopp v. Wheatcroft (1872), 
Ij, K. 15 Eq, 59; Ehrman v. Bartholomew, [1898] 1 Ch. 671. 674 ; Lamson 
Pneumatic Tube Co. v, Phillips (1904), 91 L. T. 363, C. A. (where, how- 
ever, as the judgment was reversed in the Court of Appeal, no question 
as to the costs arose in that court) ). 

(i) Measures Brothers, Ltd. v. Measures, [1910] 2 Ch. 248, C. A., per 
Kennedy, L.J., at p. 262 ; compare title Injunction, Vol. VIE, p. 247. 

{k) General Billposting Co., Ltd. v. Atkinson, [1909] A. C. 118; 
Aleasures Brothers., Ltd. v. Alcasnres, supra (a compulsory winding-up 
order 8perat(is as a wrongful dismissal of a covenantor releasing him from 
his covenant) ; see title XJompanies, Vol. V., pp. 220, 420 ; Master and 
Servant, Vol. XX., pp. 110, 114; but compare Wclstead v. Hadley 
(1904), 21 T. L. li. 165, C. A. (appointment of receiver for debenture- 
holders, and dismissal by him of the managing director, does not release 
the latter from a covenant not to trade). But if a servant is paid a 
week’s salary in lieu of notice and dismissed, that is not a wrongful 
dismissal releasing liim from a restrictive covenant (Dennis (If.) & t^ons. 
Lid. v. Tunnard Brothers (1911), 56 Sol. Jo. 162). As to the question 
whether stipulatioiTs are dependent or independent, sge titles Contract, 
Vol. VIE, pp. 434, 435 ; Deeds and Other Instruments, Vol. X., 
p. 489 ; as to the effect of the plaintiff’s conduct on the right to an 
injunction, see title Injunction, Vol. XVI E, p. 247. 

(1) Whittaker v. Howe (1841), 3 Beav. 383, 395 ; Eolfe v. Eolfe (1846), 
15 Sim. 88 (A., a retiring partner (tailor’s business), covenanted with B. 
not to trade within certain limits ; B. covenanted to employ A. so long as 
B. continued in the busine.ss ; injunction granted against A., though B.’s 
covenant could not have been specifically enforced) ; Daggett v. Eyman 
(1868), 17 L. T. 486; compare Kemble v. Kean (1829), 6 Sim. 333, 
per SiiADWELL, V.-C., at p. 535. As to the enforcement of positive and 
negative covenants, and the cases in which negative covenants will be 
implied, see title Injunction, Vol. XVII., pp. 242 et seg. ; to the general 
principles on which the court will interfere by injunction, see tbtd., p. 236. 
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Sect. 10. 
Remedies 
for Breach. 

OfEer to pay 
no release. 


Stamp duty. 


Judicial 
notice of 
illegality. 

Not “ usual ” 
covenant. 


right (r?i), and unless the sura is in reality a penalty and not 
liquidated daraagea {n ) ; hut it seems clear that he cannot recover 
the agreed sura more than once (o). 

U20. A covenantor cannot, by offering to pay the liquidated 
damages agreed, release himself from an express covenant not to 
trade nor from such a covenant inferred from the whole 
agreement (q). 

Sect. 11. — Miscellaneous, 

1121. The penalty, if any, inserted in the agreement is not the 
subject-matter of the agreement for the purposes of stamp duty(r). 

1122. The court will take notice of the illegality of a covenant in 
restraint of trade even though it be not pleaded («). 

1123. Covenants in restraint of trade in a lea^e in a trading 
locality are not usual covenants ” (f), and a covenant on the sale 


(m) As, for instance, by suing for unliquidated damages; ftee title 
Damages, Vol. X., p. 348 ; and compare Denton v. Richmond (1833), 1 
Cr. & M. 734, 

(n) Shackle v. Baker (1808), 14 Vos. 468; Davies v. Pentori (1827), 

6 B. & C. 216 ; Leighton v. Wales (1838), 3 M. & W. 545; Boys v. Ancell 
(1839), 7 Scott, 364; Beckham v. Drake (1841), 9 M. & W. 79; Uorner 
V. Flinioff (1842), 9 M. &W. 678; Price v. Oreen (1847), 16 M. & W. 
346, Ex. Oh. ; Galsworthy y, Strutt 1 Exch. 659; Atkyns v. Kinnier 

(1860), 4 Exch. 77G; Marshalls, Ltd. v. Leek (1900), 17 T. L. R. 26; 
compare AsUey v. Weldon (1801), 2 Bos. & P. 346, per Lord Eldon, C.J., 
at p. 352, disapproving Uardy v. Martin (1783), 1 Bro. 0. 0. 419, n. ; 
Pemberton y. Vaughan (1847), 10 Q. B. 87 ; Rational Provincial Bank of 
England v. 3larshall (1888), 40 Ch. D. 112, C. A., per Cotton, L.J., at 
p. 116. In Mitchel v. Reynolds (1712), 1 P.Wms. 181, 187, 194; 1 Smith, 
L. C., 11th ed., p. 406, at pp. 410, 416, it was said that the enforcement of 
a contract in lawful restraint of trade by a penalty was lawful, but the 
penalty was in fact treated as liquidated damages. A sum may be recovered 
as liquidated damages though described as a penalty {Sainter v. Ferguson 
(1849), 7 C. B. 716; see, generally, title Damages, Vol. X., pp. 328 et seq. ; 
Upton V. Henderson {IQ 12), 106 L. T. 839; Webster v. Bosanquet, [1912] 
A. C. 394, P. C.). 

(o) Compare Galsworthy v. Strutt, supra, per Parke, B,, at p. 663. 

ip) Bird V. Lake (1863), 1 Hem. & M. Ill, 338; even though a recital 
of the bond suggests an inference that such was the intention of the parties, 
unless the bond be rectified {ibid.). 

((/) As, for instance, where an agreement not to trade is to be inferred 
from a recital in a bond, there being no express covenant {Howard y. 
Woodward (1864), 10 Jur (n. s.) 1123), or from the Words of the bond 
itself, without an^ recitals {London and Yorkshire Bank, Ltd. v. Pritt 
(1887), 66 L. J. (uii.) 987, following Gravely y. Barnard (1874), L. R. 18 
Eq. 618 ; National Provincial Bank of England v. Marshall, supra. 
It is a question depending on the intention of the parties in each case, 
whether there was an agreement not to trade, or merely an agreement to 
pay for the right to trade; see, generally, title Injunction, Vol. XVII., 
p. 236. 

(r) Pemberton v. Vaughan (1847), 10 Q. B. 87 ; see titles Contract, 
Vol. VII., p. 639 ; Revenue, Vol. XXIV., p. 712. 

{s) North-Western Salt Co., Ltd. y. Electrolytic Alkali Co., Ltd., [1913] 
3 K. B. 422, C. A. ; see p. 628, ante. 

(<) Properi y. Parker (1832), 3 My. & K. 280 ; see title Landlord 
AND Tenant, Vol. XVIIL, p. 390. 
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if a business restricting the vendor from carrying on a like busi- Sect. ii. 
less is not liiere common form, and a demand for such a covenant Miacehane- 
tmounts to a reopening of negotiations (h). one. 

U24. The rules 'which govern contracts in restraint of trade are Conflict of 
as applicable to foreigners trading in England as to English 
traders (a) ; and if the contract is void as against the public policy 
of England, it will not bo enforced in an English court though 
made in a country where no objection could be raised to it (h). 

Sect. 12. — Particular Trades, Businesses, and Professions, 

U25. Restrictive covenants have been under consideration in Examples of 
relation to the following trades, businesses, and professions :-y 
Accountant (c*), actor (d), agent and commercial traveller (r;), archi- 


{u) Bristol, Cardiff and Stvansea Aerated Bread Co, v. Maggs (1890), 
44 Ch. D. 616. 

{a) Rousillon v. liousillon (1880), 14 Ch. D. 351, 369. 

{b) Ibid. ; and see title Conflict of Laws, Vol. VI., p. 244. 

(c) Bwy^n V. Harper (1893), 68 L. T. 488 (clients during the term of 
service ; no time limit ; infant covenantor : good) ; Isitt v. Oanson (1899), 
107 L. T. Jo. 423 (i:ngland ; seven years : good). 
id) Kemble v. Kean (1829), 6 Sim. 333. . , 

(6) Uomer v. Ashford (1825), 3 Bing. 322 (stated towns j fourteen 
years : question of consideration) ; Kimberley v. Jennings (1836), 6 Sun. 
340 (restraint during term of service); Mumford v. Gething (1859), 7 
C B (N. s.) 305 (travelling for rival over same ground ; no time limit : 
good) ; King v. Hansell (1860), 5 H. & N. 106 (term of service ) ; BisUp 
V. Kitchin (1868), 38 L. J. (Q. b.) 20 (customers in West of England, bouth 
Wales, or any district whatsoever : validity not decided ; question ol 
recovery of consideration for a restraint by a covenantor who had submitted 
to it) ; Josselyn v. I'anon (1872), L. It. 7 Exch. 127 ; 

twelve months : question of breach only) ; Allsopp v. IK/ieaioro/t (1872), 
L. K. 15 Eq. 59 (no limit of space ; two years : bad) ; Middleton v. Brown 
(1878), 47 L. J. (CH.) 411, C. A. (eight miles; twelve months: good); 
Rousillon V. Rousillon, supra (see note {n), p. 586, post) ; Pur^^s v. 

(1887), 56 L. T. 839 (see note (h)» P- post ) ; Showell y.Winfup (1889) 
GO hrW 389 (twenty miles ; two years ; good) ; Mills v. Dunham, [1891] 

1 Ch 576, C. A. (customers during term of service : good) ; Moenicn v. 
Fenestre (1892), 67 L. T. 602, C. A. (competing business in United Kingdom ; 
live years : good) ; Peris v. SaalfeUl, [1892] 2 Ch. 149, C. A. (fifteen miles ; 
three years : but bad as applying to all businesses whatever) ; Rogers v. 
Maddocks, [1892] 3 Ch. 346, C. A. (100 miles ; two years : good, but ^rt 
severable) ; Badische Anilin und ISodu Fabnk v. 8choit, ticgner & Go., 
ri8921 3 Ch. 447 (no limit of space ; three years : good) ; (general Acciamt 
Assurance Corporalion v. Noel, [1902] 1 K. B. 377 (fifty tni cs ; one year : 
irood • que.stion o* election between damages and injnnctiou) ; Jiarr y. 
drauen (1903), 89 L. T. 574, C. A. (district in whi<9i agent had Mtod; 
no time limit : good) ; Lectham (Henry) <9 Soys, iW. v. Johnstone-Whtk, 
[1907] 1 Ch. 322, C. A. (United Kingdom and Ireland ; five years : bad , 
question as to restraint in gross; see p. \ 

Lie (1910), 103 L. T. 54.5, C. A. (sale of any goods whatever to, or any 
dealings with, persons whom covenantor called ms 

five years : bad) ; Stuart and Simpson v. Eahtead (1911), 

(United Kingdom: no time limit: bad); Mason v. /Wen (Mmg 
md Supply Co., Lhl, [1913] A C. 724 

where the covenantees caiTy on business ; ^reo Ff® = I’ v 

Bingham, Ltd. v. Holwill (1912), 134 L. T. Jo. ('l’®‘^Veirnrof 

covenantor travelled for covenantees : twelve months : good . meaning ot 

“London”); Cokborne y. Kearns (1912), 46 I. L. 1. 305, C. A. (meanmg 
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Sect. 12. tect and surveyor (/), auctioneer and estate agent (/;), author (/<), 
Particular baker (i), bank manager and clerk (/c), barrister practising in place 
Trades, where the professions of barrister and solicitor are fused (1), bill- 
Businesses, poster (m), brassfounder (w), brewer (o), butcher (p), carrier (q)y 
Professions chemist («), chimney-sweep (0, dairyman and 

of ** leave employment ”) ; Continental Tyre and Rubber (Great Britain) Co.y 
Ltd, V. Heath ( 1913), 29 T. lx K 308 (United Kingdom, GenAAny or France ; 
one year ; “ india-rubber goods whether wholesale or retail” : good as to 
United Kingdom; Geimany and Prance severable); compare v. 

(y Connor (1893), 32 L. R. Ir. 330 (similar business in counties travelled by 
covenantor for covenantee ; twelve years, or two years from determination 
of engagement : good, but injunction limited to two years froih deter- 
mination of engagement). 

(/) Robertson v. Willmoit (1909), 2.5 T. L. R. 681 (ten miles ; five years : 
good ; question of breach only) ; Gadd v. Thompson, [1911] 1 K. 13. 304 
(ten miles ; ten years ; infant covenantor : good). 

(g) Fairbrother v. England (ISi^l), 40 VV. R. 220 (two mites ; three years ; 
but no breach) ; Dayer-Smitk v. Hadsley (1913), 135 L. T. Jo. 118, G. A. 
(one mile ; ten years : quwre, whether good). 

(h) Morris v. Colman (1812), 18 Ves. 437 (covenant in partnership 
articles not to write for any but covenantee’s theatre : good), 

(i) Mitchel v. Reynolds (1712), 1 P. Wins. 181 ; 1 .Smith, L. C., Wth ed., 
p. 406 (parish of A. ; five years (term of lease) : good) ; Fannie v. Irvine 
(1844), 7 Man. & G. 969 (one mile ; term of lease : good ; also, customers 
then dealing at the premises ; same time : good); Clark v. Howard (1860), 
2 F. & P. 125 (limit as to any new baking business in certain town; no 
time limit; good; question of breach only); Toby and Offer v. Major 
(1899), 107 L. T. Jo, 489 (three miles; no time limit: quwre, bad); 
Bromley v. Smith, [1909] 2 K. B. 235 (ten miles ; three years : good). 

(k) London and Yorkshire Bank, Lid. v. Britt (1887), 56 L. J. (ciT.) 987 
(five miles ; twelve months : good) ; National Provincial Bank of England 
V. Marshall (1888), 40 Ch. 1). 112, C*. A, (two miles ; two years : good). 

(U Home V. Doughs (1912), Times, 15th November, P. (I 

(m) General Billposting Co,, Ltd. v. Atkinson, [1909] A. C. 118 (fifty miUvs ; 
two years : apparently good, but tlio question discussed related to the 
determination of whole contract by wrongful dismissal; see p. 581, 
ante). 

(n) Young v, Timmins (1831), 1 Cr, &; J. 331 (question of considera- 
tion). 

(o) Hinde v. Gray (1840), 1 Man, &; G. 195 (no limit of space ; ten years : 
bad) ; Allsopp v. Wheatcroft (1872), L. R. 15 Eq. 59; Showcll v. Winkup 
(1889), 60 L, T. 389 ; Rogers v. Maddocks, [1892] 3 Ch. 346, C. A. 

(p) Elves V. (h'ojt (1850), 10 C. B. 241 (five miles ; no time limit : good) ; 
Hill Co. V. Hill (1886), 35 W. R. 137 (ten miles ; so long as covenantee 
should carry on the business : good ; question of breach only) ; Cooper 
V. Southgate (1894), 10 R. .552 (one mile; no time limit : apparently 
good, but question of consideration only). 

(q) Archery. J/nrs/i (1837), 6 Ad. ^ El. 959 (not to compote ; no time 
limit: good, but question of consideration only); WaUis v. Day (1837), 
2 M. & W. 273 (unllhiited as to space and time, but limited as to capacity 
in which covenantor might trade ; good) ; Davies, Turner dc Co. v. Lowen 
(1891), 64 L. T. 655 (London, and other places, and fifty miles of each : 
good as to London, bad as to place where covciiantee had no business ; 
bad also as to “business to be hereafter carried on ”) ; Macfarlane v. 
Dumbarton Steamboat Co. (1899), 36 Sc. L. R. 771 (United Kingdom ; 
ten years ; bad ; canvassing customers of business sold : injunction 
granted). 

(r) Woods V. Dennett (1817), 2 Stark, 89 (one mile ; no time limit : good* 
but question of measurement only), oven’uled by Moujlet v. Cole (1872), 


(s), (t) For notes («), (t), see p, 585, post. 
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milk seller («), dancer (a), dentist (6), doctor and surgeon (c), draper 
and hosier ((/), dyer((!), fishmonger (/), glass maker (;/), glove 


L. R. 8 Exch. 32, Ex. Cli. ; Ilarrmn v. Gardner (1817), 2 Madd. 198 
(injunction granted on ground of friiud : no written agreement). 

is) Hit^cock Y Coker (1837), 6 Ad. &E1. 438, Ex. €h. (three miles ; no 
time limit ; good) ; Clarke v. Watkins (1863), 11 W. R. 319 (seven miles • 
so long as covenantee had any interest in the business : good, but question 
of breach only); Marshalls, Ltd. v. Leek (I960), 17 T. L. R. 26 (not to 
enter into competition ; no time limit ; good). 

{t) Rarnoneur Co., Ltd. v. Brixey (1911), 104 L. T. 809 (three miles ; no 
time limit : question of breach only). 

{u) Proctor v. Sargent (1840), 2 Man, & Cx. 20 (five miles ; two years • 
good); Benwell v. Inns (1857), 24 Beav. 307 (three miles; two years: 
good) ; Cornwall v. Uawkins (1872), 41 L. J. (cii.) 435 (two miles ; two 
years; infant covenantor: good); Baines v. Geary (1887), 35 Ch. D. 
154 (customers during term of service ; no time limit : good) ; Shorthorn 
Dairy Co., Lid. v. Hall {mi), 83 L. T. Jo. 45 (question of breach) ; Fellows 
V. Wood (1888), 69 L. T. 513 (customers during term of servieo ; two years ; 
infant covenantor : good) ; Evans v. Ware, [1892] 3 Ch. 502 (five miles ; 
two years ; infant covenantor : good) ; Balho v. Tunks, [1892] W. N. 
101 (customers during term of service ; no time limit : good) ; Dubowski & 
Sons V. Goldstein, [1896] 1 Q. B. 478, C. A. (customers during term of service ; 
no time limit ; good ; quccre as to customers at any time) ; Stride v. 
Martin (1897), 77 L. T. 600 (neighbourhood of S. or N. ; no time limit : 
good) ; MerrioU v. 3lartin (1899), 107 L. T. Jo. 369 (Southampton ; one 
year : good) ; Morrison, Fleet A* Co., Ltd. v. Fletcher (1900), 17 T. L. R. 
95 (two miles ; no time limit ; infant covenantor : good) ; Marshall awl 
Murray, Lid. v. Jones (1913), 29 T. L. R. 351 (question of breach ; “ cus- 
tomers served by and from ” a particular dairy). 

{a) De Francesco v. Barnnm (1889), 43 Ch. D. 165 (question of action 
against apprentice during term of apprenticeship). 

(6) Horner v. Graves (1831), 7 Bing. 735 (100 miles ; no lime limit: 
bad) ; Malian v. May (1843), 11 M. A \V. 653 (London, or any place in 
England or Scotland where covenantees might have been practising 
during term of service ; no time limit : good as to London ; bad as to the 
rest) ; Harris v. ^tansbridge (1900), 17 T. L. R. 21 (question of breach) ; 
Clifford v. Phillips (1907), 51 Sol. Jo. 748 (question of breach). 

(c) ])avi8 V. Mason (1793), 5 Term Rep. 118 (ten miles ; fourteen years : 
good) ; Hayward v. Young (1818), 2 Chit. 407 (twenty miles ; no time limit: 
good)^;* Davies v. Penion (1827), 6 B. & C. 216 (five miles ; no time limit : 
good); Rawlinson v. Clarke (1845), 14 M. & W. 187 (three miles; no 
timelimit: good; question of breach); Haslings v. Whitley {mS), 2 
Exch. 611 (ten miles ; no time limit : good) ; Sainter v. Ferguson (1849), 
7 C. B.716 (seven miles; no time limit: good); Alhjns v. Kinnier 
(1850), 4 Exch. 776 (two and a half miles; no time limit: good); 
Carnes v. Nesbitt {m2), 7 H. & N. 778 (five miles; no time limit: 
good; question of damages or injunction); Giles v. Hart (1859), 1 
L. T. 154 (five miles; no time limit: good); Fox v. Scard (1863), 33 
Beav. 327 (twclv<} miles ; life of covenantee and ten years : good ; 
question of damages or injunction) ; Gravely v. Barnard (1874), L. R. 18 
Eq. 618 (ten miles ; so long as covenantee or assignee sliould practise: 
good) ; Palmer v. Mallei (1887), 36 Ch. D. 411 (ten miles ; no time limit : 
good) ; Rogers v. Drury (1888), 57 L. J. (cii.) 504 (question of breach only) ; 
Everton v Longmore {\^m), 15 T. L. R. 356, C. A. (five miles ; three years : 
good) ; Ballachulish Slate Quarries Co. v. Grant (1903), 6 F. (Ct. of Sqss.) 
1105 (the district in which the covenantor had been employed ; no time 
limit: good); Robertson v. Buchanan (1904), 73 L, J. (cii.) 408, C, A, 
(two miles ; ten years : good ; question of breach only). 

(d) Broad v. Jollyfe (1620), Cro. Jac. 596 ; Chesman v. Nainby (1728), 
1 Bro. Pari. Cas. 234 (half a mile of covenantee’s house ; no time limit : 
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Sect. 12. raaker(/i), greengrocer and fruiterer (i), grocer (/c), insurance com - 
Particular pany (/), manufacturer {m), merchant an4 dealer (?i), milliner (o), 

Trades, — 

Usinesses, ^ j^ile of any house io which covenantee might move, 

apparently bad) ; BrampionY. Beddoes 13 C. B. s.) 638 (two miles ; 

tofessions. no time limit : good ; question of breach only) ; Watts v. Smith (1890), 

62 L. T. 453 (half a mile ; si^ months : .good ; question of breach only) ; 

Bailey v. Skinner (1898), 105 L. T. Jo. 473 (covenant in lease: carrying 
on part of a business not a breach). 

(e) Dier's Case (1414), Y. B. 2 Hen. 6, fo, 5, pi. 26 ; Bryson v. Whitehead 
(1822), 1 Sim. & St. 74 (no. limit of space ; twenty years ; trade secret : 
good). . ' . 

if) Woods V. Thornhurn (1897). 103' L. T. Jo. 421 (three miles ; no time 
limit : bad, as applying to “ any other business ”). 

(g) Billcingion v. Scott (1846), 15 M. & W. 657 (question of consideration 
in contract of employment); Hartley v. C'dmmivgs (1847), 5 C. B. 247 
(question of mutuality in contract of employment) ; Phillips v. Stevens 
(1899), 15 T. L. R. 325 (question of mutuality in contract ©f employment). 

(h) Daggett v. Eyman (1868), 17 L. T. 480 (\V. or neighbourhood ; no 
time limit : question of enforcement). 

(i) Cavendish v. Tarry (1908), 52 Sol. Jo. 726 (twenty miles ; twenty 
years : good). 

{k) Smith V. Hancock, [1894] 2 Ch. 377; C. A. (five miles ; teit years: 
question of breach only); Pearks, Ltd. v. Cullen (1912), 28 T. L. R. 371 
(shop assistant and occasional canvasser; not to ^‘establish, carry on or 
be engaged in or interested in a business of a similar character” to that 
of covenantees ; two miles of any shop of covenantees at which ho had 
been employed within twelve months; two years: bad). 

{1) General Accident Insurance Corporation v. Noel, [1902] 1 K. B. 377 ; 
Barr v. Craven (1903), 89 L. T. 674, C. A. ; see note {e), p. 583, ante. 

(w) Jones V. Lees (1856), 1 II. & N. 189 (covenant as to use of patent 
with machine: good); Harms v. Parsons (1862), 32 Beav. 328 
(200 miles; no time limit: good); Clarkson v. Edge (1863), 33 Beav. 
227 (twenty miles; no time limit: good); Maythorn v. Palmer (1864), 
11 L. T. 261 (question of breach only) ; Leather Cloth Co. v. Lorsont (1869), 
L. R. 9 Eq. 345 (Europe ; no time limit : good) ; Hagg v. Barley (1878), 
47 L. J. (cii.) 567 (no limit of space ; fourteen years ; trade secret : good) ; 
Vernon v. Hallam (1886), 34 Ch. D. 748 (covenant not to trade in particular 
name ; good) ; Davies v. Davies [mi), 36 Ch. 1). 359, C. A. (restraint so far 
as the lawalloTVS: bad) ; Mills v. Dunham, [1891] 1 Ch. 576, C. A. (customers 
during term of service: good); Badische Amlin und Soda Eabrikv, ^holt, 
Segner & Co., [1892] 3 Ch. 447 ; Nordcnfelt v. Maxim Nordenfelt Guns and 
Ammunition Co., [1894] A. C. 535 (whole world ; twenty-five years : good) ; 
Bobinson {William) Co., Ltd. v. Hetier, [1898] 2 Ch. 451, C. A. (question of 
covenant applicable during term of service ; see p. 550, ante) ; Haynes v. 
Doman, [1899] 2 Ch. 13, C. A. (twenty-five miles ; no time limit : good) ; 
Elliman, Sons tO Co. v. Carrington (fi Soji, Ltd., [1901] 2 Ch. 275 (sale of 
goods; restraint against selling below certain prices: good); CastelliY. 
Middleton (1901), 17 T. L. R. 373 (no limit of space or time: good, but 
decision was as to breach only); Dowden and Pook, LM. v. Pook, [1904] 
1 K. B. 45, C. A. (Ho limit of space ; five years ; bad) ; Lamson Pneu- 
matic Tube Co. v. Phillips (1904), 91 L. T. 363, C. A. (Eastern Hemisphere ; 
five years; good); White, Tomkins and Courage v. Wilson (1907), 23 
T. L. R. 469 (no limit of space, but limit to special business ; five years : 
good) ; Automobile Carriage Builders, Ltd. v. Sayers (1909), 101 L. T. 419 
(twenty miles ; ten years from date of engagement: good) ; United Shoe 
Machinery Co. of Canada v. Brunet, [1909] A. C. 330, P. C. (conditions 
attached to lease of machines : good) ; Caribonum Co., Ltd. v. Le Couch 
(1913), 36 L.T. Jo. 370, C. A. (trade secret). 

(n) Hardy v. Martin (1783), 1 Bro. C. C. 419, n. (brandy merchant; 
London and five miles ; nineteen years ; limit as to quantity sold : good ; but 


(o) For note (o) see p. 687, post. 
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music-hall artiste (p), newspaper proprietor, reporter or employee (7), 

question was penalty or damages ; see note ('a),p. 582,an<e) ; Wardv. Byrne 
(1839), 5 M. & W. 648 (coal merchant; no limit of space; nine months: 
bad ; but limited as to customers ; two years : apparently, good) ; Turner 
V. Evans (1862), 2 De G., M. & G. 740 (wine merchant; Carnarvon, 
Anglesey and Merioneth ; ho time limit : ,gopd ; but question of breach 
only); Avery v. Langford (1854), Kay, 663 (general merchant ; large part 
of Cornwall ; no time limit : good) ; Mumford v. Gething (1859), 7 C. B. 
(N. s.) 305 (lace merchants; sCo note (e), p. 583, ante); King v. flansell 
(I860), 5 H. & N. 106 (wine and spirit, merchants) ; Bishop v. Kitchin 
(1868), 38^ L. J. (Q. B.) 20 (hop merchant; see note (e), p. 583, ante); Allen 
V. Taylor (1870), 39 L. J. (cii,) (\27 (rag merchant ; ten miles ; five years: 
good ; question of breach only) ; Josselyn v. Parson (1872), L. R. 7 Exch. 
127 (aje and spirit merchant; sec note (e), p. 583, aufe) ; Rousillon v. 
Rousillon { 14 Ch. D. 3ol (wine merchant ; no limit of sp^ace ; two 

years’ limit as a traveller, ten years’ limit as to establishing himself in 
the trade: gQod)% Webb v. Clark (1884), 78 L. T. Jo. 06 (provision dealer; 
one mile ; no time limit: good); Harvey v. Corpe (1885), 79 L. T. Jo. 246 
(sec note {k), jn 558, .rmte); Parsons v, CotieriU (1887), 66 L. T. 839 
(wine merchant ; fifty miles ; no time limit : good) ; Peris v. Saalfeldy 
[1892] 2 Ch. 149, C. A. (oil merchant ; see note (e), p. 583, ante) ; Moenick 
v.Fcneske (1892), 67 L. T. 602, C. A. (commission merchant; see note (e), 
p. 583, ante) ; Ehrman v. Bartholomew, [1898] 1 Ch. 671 (wine merchant ; 
“ any other business ” during term of service, ten years ; covenantor left 
service at end of seven months in breach of contract : bad) ; Underwood 
(£?.) Son, Ltd. V. Barker, [1809] 1 Ch. 300, C. A. (hay and straw mer- 
chant ; United Kingdom, France, Belgium, Holland and Canada : twelve 
months: good)^ Hood and Moore^s Stores, Ltd. v. Jones (1809), 81 L. 1. 
169 (hay and corn merchants ; two miles ; no time limit : good) ; Town- 
send V, Jarman, [1900] 2 Ch. 698 (seed and corn merchant ; forty miles ; 
twenty-one years : question of covenant in gross : see p. 555, utiif) ; Helium 
V. Muller (iOOl), 111 L. T. Jo. 369 (wool merchant; fifty miles ; ton 
years: good) ; Gophir Diamond Co, v. Wood, [1902] 1 Ch. 950 (jewclhu 
twenty miles ; three years: no dispute as to validity ; question of breach); 
Servais Bouchard v. Prince's Hall Restaurant, Ltd. (1004), 20 T. L. K. 574, 
C. A. (contract to take wine exclusively from one firm not m restraint ol 
trade) ; Hooper and Ashby v. Willis (1906), 22 T. L. R. 451, C. A. (builders 
merchant ; thirty miles from either of two places ; fourteen years : bad) ; 
Cadev. Calfe (liioO), 22 T. L. K. 243 (coal inevrfiant : three miles; two 
years* good, but question of breach) ; Reeve v. Marsh (1906), 23 1. E. K 
24 (coal and com merchant; no limit of space; two years; direct!} 
or indirectly interfere with prejudice or in any manner affect business c: 
covenantee: held not to prohibit setting up rival 5 

whether too vague) ; Conj {William) Son, Lid. v. Harrison, [1J06] A. .. 
274 (coal merchant ; Great Britain and Isle of Man ; no liimt ol time 
validity of covenant not questioned: (luestiou of ^f^fch); Leethan 
{Henry) efc Sons. JAd. v. Johnsione-Wltile, 11907 J H'h. 32p 
dealer ■, see note (c), p. 583, ; Monts <9 Co. 'f. Hy'e 

678, C. A. (hop merchant; see note (e), p. 583, ante); Lovell and Chnstma. 
Ltd v. Iffl/i(1911), 104 L.T. 85, C. A. (provision merclniit : London, Inver 
pool and Manchester ; no time limit : good ; but (luestion of 
^ (0) ShacMe v. Baker (1808), 14 Ves. 468 (no writing: interlooutoi. 

'%"^iZli!7aneltester, Lid. v. Colley (1904), 20 T. C. K. 437 (twontj 
miles • term of engagement and six months afterwards : good) ; Und^> 
m^i^miLid. .Austin (1908) Times, nertS 1ml s' . 

''ST.'SlS.rSS . Ch. .M — h-yh .*), 

Lena {Sir W. C.) tfi Co., Ltd. v. Amlrews, [1909] 1 Ch. 70a, C. A. (twe , 
miles; no timelimit; infant covenantee: bad). 
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Particular 

Trades, 
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and 
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oil and colourman (r), newspaper seller («), opera singer (0» 
optician (a), patent agent (^), patentee (c), perfumer (iZ), photo- 
grapher (<?), publican (/), publisher (^), restaurant keeper (/i), retail 
dealer (i), rope maker (A:), saddler (/), schoolmaster and teacher (w), 
solicitor (n), stage coach proprietor (o), stevedore (p), stockbroker (q), 


(r) Jacoby v. Wliilmore (1883), 49 L. T. 335, C. A. (one mile ; no time 
limit : good). 

(s) Cooke V. Colcroft(in^), 2 Wm. Bl. 856 (question of burden of covenant 
passing to executors). 

(0 lAimley v. Wagner (1852), 1 De G-. M. & G. 604. 

(0) Dales v. Weaber (1870), 18 W. K. 993 (live miles ; no time limit : 
good ; question of breach'only). 

{b) Lake v. Harrison (1897), 13 T. L. B. 568 (four miles ; two years : 
good ; question of breach ). 

(c) Jones V. Lees (1856), 1 H. & N. 189 ; Printing and Numerical Begis- 
tering Co, v. Sampson (1875), L. R. 19 Eq. 462 (covenant ^o assign future 
patent rights: good) ; Mouchel v. Cubitt {William) (& 6’o. (1907), Times, 
14th February (covenant by licensee not to execute work in competition 
with the patent during term of licence : good). 

(d) Price v. Green (1847), 16 M. & 346, Ex. Ch. (London and West- 
minster ; no time limit : good ; but 600 miles bad). „ 

(e) Stewart v. Siewaii (1899), 1 F. (Ct. of Sess.) 1158 (twenty miles ; no 
time limit ; good, but question of covenant by a person not employed in 
the business to be protected ; see p. 555, ante). ' - 

if) 3DAllen v. Churchill (1826), 11 Moore (c. P.), 483 (no limit of space ; 
five years: apparently bad); Loe v. Lardner (1856), 4 W. K. 597 (one 
mile ; no time limit: question of breach only); Moujlet v. Cole (1872), 
L. R. 8 Exch. 32, Ex. Ch. (half a mile ; no time limit : good, but question 
of measurement only), overruling Leigh v. Hind (1829), 9 B. & C. 774; 
Clegg v. Hands (1890), 44 Ch. D. '503, C. A. (tied house covenant) ; Catter- 
moul V. Jared (1909), 53 Sol. Jo. 244 (question of construction). 

{g) Tallis v. Tallis (1853), 1 E. & B. 391 (London, Middlesex, Surrey, 
150 miles from General Post Office ; Edinburgh, Dublin, and fifty miles 
from each ; any place in Great Britain or Ireland where covenantee 
or his successors might carry on business or have earned on business within 
the past six months ; no time limit : good as to London and 150 miles and 
other places where covenantee carried on business) ; Welsiead v. Hadley 
(1904), 21 T. L. R. 165, C. A. (London and twenty miles; ten years; 
good). ^ 

(/t) Bird V. Lake (1863), 1 Hem. & M. Ill, 338 (one mile ; no timelimit ; 
good, but question of breach only) ; Drew v. Guijt [1894] 3 Ch. 25, C. A. 
(meaning of “ similar business ”). 

(1) Pemberton v. Vaughan (1847), 10 Q. B. 87 (maker and seller of 
ginger beer; one mile ; no time limit : good); 3Iiddleton v. Brown {1ST S), 
47 L. J. (cii.) 411, C. A. (oil vendor in street ; eight miles ; twelve months : 
good). 

{k) Gale v. Peed (1806), 8 East, 80 (question of consideration m contract 
for exclusive employment). 

{1) Jones V. Hcavi,ns (1877), 4 Ch. D. 636 (ten miles ; no time limit; 
good, but question of breach only). 

(m) Smith v. Hawthorn (1897), 76 L. T. 716 (nine miles ; twelve years ; 
good) ; Berlitz School of Languages v. DuchSne (1903), 6 F. (Ct. of Sess.) 
181 (any town where covenantor employed, or where there is a branch of 
covenantee’s business, or within ten miles thereof ; two years ; quccre 
whether good) ; Lievre v. Mayonnet (1913), 2 L. J. County Courts 
Reporter, 4 (ten miles of Bradford and at certain other places ; five years; 
yaeurc whether too wide, but severable). 

(n) Bunn v. Gm (1803), 1 Smith, K. B. 1 (150 miles ; no time limit ; 
good) ; Ca 2 )e 8 v. Hutton ( 1826), 2 Russ. 357 (question ol fnfancy ; covenant 


(o)f {p)y {q) For notes (o), (p), {q), see p. 589, post. 
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tailor (r), tallyman (.s), tobacconist (f), trade protection society or 
association (a), undertaker (i^), waiter (c). 

by father of apprentice); Whittaker v. Howe (1841), 3 Beav. 383 (Great 
Britain ; twenty years: good) ; Nicholhv. Stretton (1847), 10 Q. B. 340 
(clients during term of service ; no timer li;nit : good, and severable) ; 
Galsworthy v. Strutt (1848), 1 Exch. 650 (seven years; fifty miles: 
good ; decision as to liquidated damages or penalty) ; JJendy v. Henderson 
(1855), 11 Exch. 194 (twenty-one years; twenty-one miles: good); 
TJuignan v. Walker (1859), John. 446 (seven miles; no time limit: 
good; question of measurement); Howard v. Woodward (1864), 10 Jur. 
(N. s.) 1123 (fifty miles ; no timelimit : good) ; 3£ay v. O'Neill (1875), 44 
L. J. (CH.) 660 (Londoq, Middlesex and Essex ; no time limit : good ; aJso, 
clients of covenantee during term of service ; no limit of space or time : 
good) ; Hayne v. Burvhell {IS90), 35 Sol. Jo. 88, C. A. (not to take away or 
transact business for clients of covenantee ; life of covenantee : apparently 
good, but no breach) ; Llewellyn v. Simpson (ISdl), 91 L. T. Jo. 9 (question 
of breach only); Richards y. Whitham (1892), 66 L. T. 695 (question of 
enforcement of ^venant by infant apprentice, and remedy of covenantor 
who has undertaken liability on account of infant) ; Badham v. Williams 
(1900), 83 L. T. 141 (question of breach only); Edmundson v. Bender, 
(1905J 2 Ch. 320 (fifteen miles ; 'no time limit : good) ; Lewis and Lewis 
V, Darnford (1907), 24 T. L. B. 64; Woodbridge d; Sons v. Bellamy, 
[1911] iPCh. 326, 0. A. ; Freeman v. Fox (1911), 55 Sol. Jo. 650 (question 
of breach). An English barrister practising in a colony or dependency 
where the functions of barristers and solicitors are fused may be restrained 
from priicticc {Home v. BoiigUts (1912), Times, 15th November, P. C.). 

(o) Williams v. Williams (1818), 2 Swan. 253 (any coach between 
Beading and London ; no time limit : good) ; Leighton v. Wales (1838), 
3 M. & W. 545 (not to compete ; so long as covenantee carried on the 
business ; good, but question of consideration only). 

ip) Collins V. Locke (1879), 4 App. Cas. 674, P. C. (agreement to prevent 
competition ; see note (a), p. 529, ante), 

iq) Lyddon v. Thomas (1901), 17 T. L. B. 450 (fifty inUes ; twenty 
years : good). 

(r) Hvnlocke v, Blacklowc {l^ld), 2 Wins. Saund. 156; Bolfe y. Bolfe 
(1846), 15 Sim. 88 (twenty miles; no time limit; good); Newling v. 
Dobell (1868), 38 L. J. (cii.) Ill (five miles to east and two miles to west 
of High Holbom ; three years: good); Davey v. Shannon (1879), 4 
Ex. D. 81 (five miles ; no time limit : question of Statute of Frauds) ; 
Nieolly. Beere (1885), 53 L. T. 659 (ten miles ; three years : good) ; Baker 
V, HeUgecock (1888), 39*(Ji. D. 520 (one mile ; two years : covenant bad as 
restraining from all business); Beeiham v, Fraser (1904), 21 T. L. B. 8 
(“ not to enter into any business arrangement in competition with or that 
would in any way interfere with ” business of covenantee : bad as too 
wide and too vrtgue). 

(«) Colmer v. Clark (1734), 7 Mod. Bep. 230 (within bills of mortality ; 
no time limit : good). 

(0 Baxter v. Lewis (1886), 30 Sol. Jo. 705, 754 (five miles; no time 
limit; good). -, <• 

(a) Wickens v. A'ans (1829), 3 Y. & J. 318 (agreement to avoid competi- 
tion : good) ; Shrewsbury and Birmingham Bail. Co. v. London and North 
Western Bail. Co. (1851), 17 Q. B. 652 (railway combination: good); 
Mineral Water Bottle Exchange and Trade Froteeiion Society v. Booth 
(1887), 36 Ch. D. 465, C. A. (agreement as to employment of servants 
by members held bad) ; Urmston v. Whitelegg (1891), 65 J. P* 453, C. A. 
(agreement as to price of goods ; no limit of space ; bad) ; compare 
Gunmakers' Society {Master etc.) v. Fell (1742), Willes, 384 (bye-law bad) ; 
and see, generally, jp. 599, post. 

{b) 3Lartin v. Brunsden (1895), 98 L. T. Jo. 237 (one mile ; ten years : 
good) ; Doitridge Brothers, Ltd. v. Crook (1907), 23 T. L. B. 644 (ten miles ; 
no time limit ; good). . . , . 

(c) Howard v. Danner ( 1901 ), 17 T. L. B. 648 (service of rival restaurant ; 
less than oiie year : good ; question of consideration only) 
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Sect. 1. 
Nature of 
Goodwill. 

Definition, 


Sect. 1 . — Nature of Goodwill. . 

U26. The goodwill (d) of a business is the whole advantage of the 
reputation and connexion formed with customers together with the 
circumstances, whether of habit or otherwise, which tend to make 
such connexion permanent (c). 


{d) As to the rights of partners in respect of the goodwill of the partner- 
ship business generally, see title Partnership, Vol. XXII., pp. -83, 104 
et seq. ; as to compensation for goodwill on compulsory purchase, see title 
CoMPULSORT Purchase of Land and Compensation, Vol. VI., p. 36 ,- as to 
goodwill in relation to stamp duties, see title SAI4E of Land, Vol. XXV., 
p. 447 ; as to an executor’s tluty to preserve his te.stator’s business, see 
title Executors and AdaonistratoUvS, Vol. XIV., ^p. 294; as to 
goodwill in relation to rating, ’see title Kates and Eating, Vol. XXIV., 
pp. 27, 41 ; as to the sale of goodwill in bankruptcy, see title Bankruptcy 
and Insolvency, Vol. II., pp. 119, 160, 161, 224; as to goodwUi in 
relation to the duties on land values, see title Kevenue, Vol. XXIV., 
]»p. .5.30 et 8cq. ; as to goodwill in relation to trade marks and naaies, see 
title Trade Marks, Trade Names, and Designs, pp. 718, 719, posi ; as 
to goodwill as property liable to do taken iif execution, see title Fraudu- 
lent AND VOIDALLE (’ONVEYANCES, Vol. XV., p. 79. 

(c) Trego v. Hunt, [1890] A. C! 7, 16, 17, 23, 27> where Lords IIerschell, 
Macnaghten and Davey criticised as too iifiiTow the definition by Lord 
Eldon of goodwill as “ nothing more than The probability that the old 
customers will resort to the old place Cruttivell v. Lye (1810)^ 17 Vcs. 
335, 346 ; and see the similar narrow deflnitions in Cliessum v. I)ewes 
(1828), 5 Russ. 29, per, Leach, M.R., at 30; Au^te7i Hoys (1858), 
2 De G. & J. 620, per Lord Chelmsford, L.C., at p. 635 ; 'Lie KitcJiin, 
Ex parte Hunnett (1880), 16 Ch. I). 226, C. A., per Jf.ssEl, M.K., at p. 233 ; 
Steuari v, Gladstone (1879), 10 Ch. D. 626, 657, C. A, and see^note (n), 
p 502, post. The wider view is to be found in the following cases : — Kennedy 
V. Lee (1817), 3 Mer, 441 (where Lord Eldon, L.C., at p. 452, attributed 
the goodwill of a trade to the fact of solo ownership) ; England v. Downs 
(1842), 6 Beav. 269, 276 (in relation to a licensed liouse) ; Hotter v. Inland 
Kevenue Commissioners 10 Exch. 147, per Pollock, C.B*#. at p. 167 ; 

Wedderburn v. Wedderhurn (No. 4) (1866), 22 Beav. 84, per EoMilly, 
M.R., at p. 104 ; Chiirton v. Douglas (1859), John. 174, per Wood, V.-C., 
at pp. 188, 189; Cinesi v. Cooper Co. (1880), 14 Ch. D. 596, per 
Jessel, M.R., at p. 000 ; West London Hyndicate^ TAd. v. Inland Revenue 
Commissioners, [1898] 2 Q B. 507, C. A.,per Kigby, L.J.,at p. 523 ; Inland 
Revenue Commissioners v. Muller Co's Margarine, Ltd., [1901] A. C. 
217, per Lord Macnaghten, at p. 223 (“ What is goodwill ? It is a thing 
very easy to describe, very difficult to define. It is the benefit and advan- 
tage of the good name, re[mtation and connection of a business. It is the 
attractive force which brings in custom. It is the one thing which dis- 
tinguishes an old ^tablished business from a new business at its first 
start ”) ; ibid., per Lord Davey, at p. 227 (“ The term goodwill is nothing 
more than a summary of the rights accruing to the [purchasers] from 
their purchase of the business and property employed in it ”) ; ibid., per 
Lord Lindley, at p. 235 (*‘I understand the word to include whatever 
adds value to a business by reason of situation, name and reputation, 
connection, introduction to old customers, and agreed absence from com- 
petition, or any of those things”); Hill v. Fearis, [1905] 1 Ch. 466, per 
Warrington, J., at p. 471 ; and see Corbin v. Stewart (1911), 28 T. L. R. 
99. Goodwill i.s included in the words trade interest ” in betterment 
clauses, as, for instance, in the London County Council (Tower Bridge 
Southern Approach) Act, 1895 (58 & 69 Viet. c. exxx.), s. 36 {Re London 
County Council and City of London Brewery Co., [1898] 1 Q. B. 387, 393) ; 
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1127. A Sistinction has been drawn between personal goodwill, i. 
which is merely the advantage of the recommendation of the owner Nature ot 
of a business and of the use of his name, and local goodwill, which Goodwill, 
is attached to .premises (/), and must be taken into account in Personal and 
calculating the value of such premises (g). There may be a good- local goodwill, 
will attached to a business which depends upon personal relations 
between the man who carries it on and his clients or customers, 
such as the business of a stockbroker (/t) or a solicitor®, or a 
surgeon or doctor (/j), or a dentist (1 ) ; and even though a successor 


but not in the words “ goods, wares and merchandise ” {Inland Revenue 
Commmiohers v. Mullet <fc Co.'s Margarine, Ltd. ^ [1901] A. C. 217, per 
Lord Lindley, at p..235). It hi^s been held to bo included in the words 
“ gas works and plant” on a purchase by a municipal corporation under 
a statute {Uamilton Gas Co., Ltd. v. llamiUon Corporation (1910), 26 
T. L. R. 377, P. C.). It includes the Ifccnce in the case of a public-house 
{Uutter V. Daniel (1882), 30 W. R. 724, 801, 0. A.), and in partnership 
cases may include a partner’s share of the capital (Cox v. Willoughby (1880), 
13 Ch. D. 863). “ Goodwill ” has been also applied to the interest which a 

|)erson has who is entitled to a lease on condition that ho erects buildings 
on the land (Jkixier v. Conolly (1820), 1 Jac. & W. 576); compare title 
PAitTNEiifiriiP, Vol. XXII., p. 104, note (i).- 
(/) Re Thomas, Ex parte Thomas (1841^, 2 Mont. D. & Do G. 294, 206 
(purely personal goodwill does not pa^s to the assignee of a bankrupt) ; 
T*otier V. Inland Revenue Commissioners (1851), 10 Exch. 147, per 

Pollock, C.B., at p. 157 ; Llewellyn v. Rutherford (1875), L. R. 10 C. P. 
4^6, per Brett, J., at p. 469 v. Metropolitan Board of Works 

(1883), 25 Gh. D. 472, C. K. Inland' Revenue Commissioners v. Muller 
Co.'s Margarine, Ltd,, supra, per Lord Brampton, at p. 231. 
The earlier tendency wa^ to recognise only the existence of local go_od- 
will ; see the cases referred to in note (c), p. 500,. ante, note (a), p. 59.1, 


’‘'"t) Edwards v. Edwards (1837), 1 .lur. 654 (goodwill must bo incliidod in 
calculating the value of the reversion of a public-house) ; Cartwright v. 
Sculcoates Union, [4900] A. C. 150 ; and see title Rates and Rating, 

Lorii, [1905] 1 Ch. 466, doubting Wilson v. Williams (1892), 
29 L. R. Ir. 176, ii and in so far as it decided that tlicre could bo no goodwill 
in such » case -, see note (m), p. 592, post. , , .i 1 

(i) dhappel V. Griffith (1885), 53 R. T 459 (where it was assumed t i^ 
there conJd bo goodwill of such a business) ; Burchell v. Wilde, [^^00] 1 U . 
551, C. A., per Lindlet,,M.R., at p. 662 (a similar assumption). On tho 
other hand it was thought by Lord Chelmsford, L-C-, m Austen y. om 
(1858), 2 De G. & J. 626, at p. 635, that there could bo no goodwiU of the 
practice of a solicitor ; and tho term “ goodwiU ” >n that case was hold to 
Lean merely a partner’s interest in the business till the end of the term ot 
tho partnership; and in Arundell v. IteU (1883), o2 L. J. ( .H.) 

Jessel, M.R., at p. 638, took a similar view. But on this point Bag- 
;;ArLAY,L..I., f!-w5at p. 639, and Lindley, L.J., «.£ f P: 
doubtful ; and in tipicer v. James (1830) ^rdfcp^ased 

CoUyer’s Law of rartuersliip, p. 104), a bill by Lf.ipTrtm 

attorney for an account of the profits of a person ^ 
business with the consent of tho widow was dismissed on ‘he ^ound th.a 
the goodwill of an attorney’s business was of ® ® 

could not form assets in an administration suit : see b»y*v.. rare. 

(1860), 3 De G. & Sm. 706; Corbin v. bteieorf (1911), 28 
{k) Farr v. Pearee (1818), 3 Madd. 74 ; and comiy^re May 
/18821 20 rh D 705 C. A., per Jessel. M.R., at p. 718 , (joroin v. 

Sulak Lpra. As to the proliibition ot t*'®. D^PifAR- 

fcllow of the Royal College of Physicians, sec title Medicine and Piiar 

macy, Vol. XX., p. 310. 

(1) Smale v. Graves, supra. 
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Sect. 1. 

Nature of 
Goodwill. 


Kxiulencf of 
reirtrichve 

covniunttj. 


How fur 
Hoparatc 
entry. 


may not uso iho nanif?. it may be an advanta^je of appreciable 
value merely to be a HiicceH.sor (m), though. in some cases such 
gf>o(lwill may be ho worthleris as to be unsaleable (a). 

1128. An important element in estimating the value of goodwill 
is, of course, the existence or non-existenco of covenants restraining 
the vendor of. nr ])artm'is or employee.s in, the business from com- 
jH'ting with it (<'), and the benefit of such covenants passes as 
incident to the goodwill ( p). 

1129. Goodwill is not a thing which can be separated and dealt 
with apart from the business out of which it arises ( 7 ); but it may bo 
dealt with as an entity separate from the particular premises in 
which such businc.^s has been carried on(r). Where, however, it is 
attached to premises and enhances their value, it is inHei)arablo 
from them ; tlie price of it, therefore, belongs to a imirtgagee of 
the premises (.s), and if the premises ur (3 freehold the price does 
not form part of the {)ersonal estate of the owner ( 0 * 


(m) Hill V. Feurif*, fiyo.")) 1 Cli. 406, doubting Wihon v. iVtllidvift 

(l^')2), 20 L. li. Ir. 17(j. hut in gcnoiul it is no fraud on tlio public to 
tr.idc iimliT lli«' naino of a pciKoa who is no longer connected with tlic 
buKinchS {hwiH V. JAinqdon 7 J^ini 421, 424), though it has been 

thought to ho othciwisc in the case of a solicitor; sou Arundell v. Jhdl, 

{ 18811). 02 L. .1, (cii.) 0:17, A.; Thornbunj v. Hevtll {iSi'2), 1 Y. tV 

Ch. C'a^. r»ril, 065; and title SoLionoits, Vol. XXVI. 

(n) Wiltion V. Williams, as explained in Jldlv, Fearis, supra ; 

and (luatr whether Wilson v. Williams, supra, is not overruled by Trego v. 
Hunt, [ISU6| A. V. 7 ; see also Skuart v. HladsUme (18711), 10 Cli. 1). 626, 
(’. A.’; au<l note (c), p. oDU, antr; A.-O. v. /iodca,, [lt)12J 1 K. H. 530, 
560. Wlicther goodwill exists or not is, apparently, a pure question of 
fact lihid., per Hamilton, J., at p. 550). 

(0) Kenncdg v. Lee (1817), 3 Mer. 4t2, jicr Lord Eldon, L.C., at p. 452 ; 
Inland Fevenue ('ommissioners v. Angus (1880), 23 Q. B. D. 570, C. A., 
per Lindtjoy, L.J., ait p. 506 ; Townsend v. Jarman, [lOOOJ 2 Lh. 608, 
703 ; and see A.Jl. v Hoden, supra, at p. 560. 

(p) Ja(ohi/\. H/iHmore (1883), 40 L T. 335, C. A.; I^howell v, Winlain 
(1880), 60 L. 'r. 380 I Toinisnid v. Jarman, supra, at ]>. 703; AntJhiobtle 
(Utrriaqc Jiuilde(s, JAd. v. Sager (1000), 101 L, T. 410. But such covenants 
will not he iipplied, see p. 50r», post. As to restrictive covenants 
generally, see pp. 548 ft seq., ante; and title J^ARTNEKSllir, \ ol. XXII., 

iqi'smale v. Graves {mO), 3 Do L. iA Sni. 700 : Robertson v. Quuidingfon 
(I860), 28 Be;iv. 520; and sco Smith v. Kverett (1850), 27 Beav. 446; 
Wedderburn v. Wedderburn (\o. 4) (1856), 22 Beav. 84. per Komilly, M.IL, 
at p. 104 ; Hall v. Harrows (1863), 4 l)e (h J, & Sin. 150; Inland Revenue 
(\)wmissioner,s v. Muller li* Co.'s Margaiinc, Ltd., [lOftl] A. C. 217, per 
Lord MACNAUUTKsfat p 224. rionoi 

(r) West London Syndieate v. Inland Revenue Cdinmusioners, [1808] 
2 Q. B. 507, C. A. (even though by the terms of a lease it must 
necessarily he sold with the premises) ; InUnui Revenue Commissio'ners 
V Muller tO i'o.'s Margarine, Ltd.,, supra, per Lord BuamptoN, at 
i»p. 230, 231 ; Morris v. Moss (1855), 25 L. J. (cu.) 194 (where it was 
Iield that a widow might sell for her own benefit the goodwill of a business 
which was carried on on promises belonging to her husband’s estate). 

Is) Chissum V, Dewes (1828), 5 Russ. 20; King v. Midland Rail. Cp. 
(1868), 17 W. R. 113 ; Frle v. /Ve, Ejc parte Lambton (1^76), 3 Ch. D. 36, 
A.; Re Eiichin, Ex parte Funnett (1880), 16 Ch. D. 226, C. A.; per 


{t) For note (/) see p. 593, jiost. 
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1130. Goodwill, whether local or personal, has alw'ays the sect. i. 
attribute of local situiition in a degree more or less defined (a). Nature of 

Goodwill. 

1131. Goodwill is property within the meaning of the Stamp — 
Act, 1891 (/>), but not “ land ” within the meaning of that Act, for it 

is not merely an enhancement of the value of premises to which it 
is attached (r). 

Sect. 2 . — Tvamfer of Goodie ilL 

1132. The sale of a hiisiucss implies the sale of its goodwill, wIkmi 
though goodwill be not expressly mentioned (d) ; but an agreement 

Jessel, M.R., at p. 233 ; RutUr v. Daniel (1882), 30 W. R. 724, 801, C. A. ; 

Co(yper v. Metropolitan Board of Works (1883), 25 Ch. D. 472, C. A., per 
Cotton, L.J., at p. 479 ; it is otherwise where the goodwill arises from 
persoDal reputation and skill {ibid.); and see titles Bankruptcy ani> 
Insolvency, Vof. II., p. 155, note (<?) ; Mortgage, V'ol. XXL, pp. 120, 

189, note (d). 

{t) Booth V. Curtis (1869), 20 L. T. 152. An executor must account for 
the goodwill of a trade {Gibbleit v. Read (1744), 9 Mod. Rep. 450, per 
Lord Haudwicke, L.C,, at p. 460; iromtZ v. Band (1791), 1 Peake, 

105 [74]i), 

{a) Inland Revenue Commissioners v. Muller <& Co.'s Margarine, Ltd., 

[1901] A. C. 217, per Lord Macnaghten, at p. 224, per Lord James oe 
Hereford, at p. 228, per Lord Robertson, at p. 234, and per Lord 
Lindley, at pp. 235, 236. Bub Lord Brampton {ibid., nip. 230) apparently 
restricted the statement in the text to cases where the goodwill is attachc<i 
to certain premises, and Lord James of Hereford {ibid., at p. 228), 
suggested that there might bo cases in which a goodwill had no local 
situation. In ascertaining the locality of goodwill, if the trade is canriod 
on in certain premises, the goodwill is not severable from such premises ; 
see tbid., per Lord Brampton, at p. 231 ; and compare liicket Metro- 
politan Rod. Co. {Directors etc.) (1867), L. K. 2 11. L. 175, 204 ; but see 
Inland Revenue Commissioners v. Muller Co.'s Margarine, Ltd., 
per Lord Robertson, at p. 233 ; and for a case in which goodwill 
was held to exist in England though the factory was abroad, see 
Brooke {Benjamin) d; Co. v. Inland Revenue Commissioners, [1896] 2 Q. B. 

356. ^ . . 

{b) J4 & 55 Viet. 0 . 39, s. 59 (1); Inland Revenue Commissioners y. 

Mullfr d: Co.'s Margarine, Ltd., supra, per Lord Macnaghten, at p. 223, 
aud per Lord Lindley, at pp. 234, 236 ; Brooke {Benjamin) d Co. v. 

Inland Revenue Commissioners, supra; West London Syndicate v. Inland 
Revenue Commissioners, [1898] 2 Q. B. 507, C. A.; for cases under 
earlier 8thmp Acts, see Potter v. Inland Revenue Commissioners (1864), 

10 Exoh. 147 ; Inland Revenue Commissioners V. Angus, Same v. Lewis 
(1889), 23 Q. B. D. 579, C. A., per Lord Esher, M.B., at p. 690; and 
see titles Revenue, Vol. XXIV., p, 732; Sale of Land, Vol. XXV., 

P-447. . . . 

(c) West London Syndicate v. Inland Revenue Coifpmissianers, supra. 

But where a sum awarded as the price of land on compulsory purchase 
includes a sum as compensation for loss of business, such sum forms 
part of the consideration and is liable to duty accordingly {Inland 
Revenue Commissioners v. Glasgow and South Western Rail. Co. (1887), 

12 App. Cas. 315 ; and see title Compulsory Purchase of Land and 
Compensation, Vol. VI., p. 36) ; as to estate duty on the goodwill of a 
partnership business accruing by virtue of the articles to the survivor, see 
A.-O. r. Boden, [1912] 1 B. 639 ; and title Estate and Other 
Death Duties, Vol. XIII., pp. 191, 196. . . 

(d) Shipwright v. Clements (1871), 19 W. R. 699. It passes with the 
stock -in -trade or the premises, according to the circumstances of each 
case {England v. Downs ( 1842), 6 Beav. 269). As to goodwill in partnershm 
eases generally, see title Partnership, VoL XXIL, pp. 83, lOietseq, As to 

H.L.— XXVH ’ Q Q 
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8iwt. 2. 
Trittifer of 
Goodwill. 


of 

tranitftiep. 


by a partner to retire from a firm is not necessarily equivalent to 
an agreement to sell the goodwill 

A transfer of goodwill can be effected without writing, except in so 
far as writing may be required by the Statute of Frauds (/) . 

1133. Such transfer confers on the transferee the exclusive right 
to carry on the business transferred, the exclusive right to represent 
himself as carrying on such business (p), and, as against the- 
transferor, the exclusive right to use the name under which the 
business has been carried on (//) ; but such name must not be so 
used as to expose the transferor to a risk of personal liability owing 
to his being held out as the owner of or a partner in the business (i). 

whether ft transfer of a solicitor’s business and goodwill carries the right 
to clients’ deeds and papers, see title Solicitors, Vol. XXVI. 

(«j) Gray v. Smith (1889), 43 Ch. D. 208, C. A., per Cotton, L.J., at 
p. 221, distinguishing Levy v. Walker (1879), 10 Ch. D. 436, C. A. ; but 
nee Churion v. Douglas John. 174, 186 (when a partner assigns 

his share in a business it is clearly intended that the goodwill shall pass) ; 
jiiid sec title Partneuship, Vol. XXII., pp. 83, 104 et seq. 

(f) 29 C.ar. 2, c. 3; Inland lievenue Commissioners v. Ayigusj^ame v. 
Lewis (1889), 23 Q. li. D. 579, C. A., per Lord Ksuer, M.R., at p. 693 ; 
Tile proposition was admitted in argument {ibid., at p. 587), but it was 
. ehl that an agreement to sell the goodwill of a business was not an 
oHUitablo traiihfer within the Stamp Act, 1870 (33 & 34 Viet. c. 97), s. 70, 
Hut an agreement by a partner to assign a share of partnership assets 
which include on interest in land is within the Statute of Frauds (29 
^ V. Smith, supra). For precedents of assignment of 

go()dwill in vaiums trades, see Lncyclopjndia of Forms and Precedents, 
\ ol, V 1., pp. 108 et As to the application of the Statute of Frauds 
(19 ( or 2, c, 3) g( noraUr. see titles Contract, Vol. VII., pp. 301 et sea, : 
.>ALE OF Cools, Vol. XXV., pp. J27, 123; Sale of Land, Vol. XXV., 
pp. 292 d scq. * 

in) Walker v. Mottram{mi), 19 Ch. D. 355, 363, C. A. 

(1805), 34 Heav. 560, per Romillt, M.R., at 
y; l\(dker supra, lit p. 448; Thynne y. Shove (1890), 45 Ch. 

riml/r,'* "rt -'{“'"‘r™’ 378, 384; BurchM v. 

R ih/i, [l.)0()J 1 t h. 551, t. A., per Ryrne, J., at p. 558- Pomerov 

{Mu.), /.(,/ V. (looo). 22 T. h. K. 7<J5 ; 23 T. L R. 170. »ut an 

“t'lTw 0 ,1 " assignment of the 

M>o(lwill. does not give the remaining partner theriglit to nse the name of 

win ; otlHTwi.se. where the good- 

Will IS divided be ween partners {Burchdl v. Wilde, supra)' see^ title 
rAKrNmi.s,„,. Vol. XXII.. pp. 83. 104 ct ; and, lor 3o namTs and 

prT^'TlTSr ” ^'ame.s. AND Designs. 

07*!’ r'^k&Ti ‘if I^aauon (1887). 

378 •38S 

. 0 / e? “a 

Sxir;! w::»'r7uTrl' 

supra, at p, 582; and see Chuiion v. Douglas, supra, at p.^190). ‘w^ro 
he voiulor has earned on the business in a name not his own and sold 
the goodwill with the exclusive right to use that name w 

attenvards trade under that name in comnetitinn wUR 
(Pomeroy (Jfr.,), Ltd. v. ScaU (1906)%3Tlfr 
bo oases in which the name is so identified w ith the business that the 
vendor may not use it even in the absenee of express words grantinff 
tlie rights in it to the purchaser {ibid.). graaung 
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1134. In the absence of an express restrictive covenant no covenant Sect. 2. 
to that effect will be implied, and the vendor of the goodwill of a Transfer of 
business may set up a competing business (/t), unless he w estopped Goodf^l. 
by conduct amounting to fraud which has encouraged' others to Poaitl^of 
involve themselves, or to pay him money in the confidence that* he Tcndor. 
will not trade again either at all or within a limited area (1), He 
may advertise himself as having been a partner in or the founder 
of or a manager or employee in the old business (/;t) ; but he m^y 
not represent himself to be a successor to, or as carrying on a 
continuation of, the old business (;/), or use the trade marks of the 
old business ( 0 ). Similarly, a person who has sold tlie goodwill (p) 
may not solicit privately any person who was a customer of the 


(jfc) Trego v. Hunt, [1800] A. 7 ; Shackle v. Baker (1808), 14 Vcs. 468, 
409 ; CruUtcell V. Lye (1810), 17 Vcs. 335, 340; Hozon v. Barlow (1810), 
1 Mer. 450, 474 ; Harrison v. Gardner (1817), 2 Madd. 108, 210 ; Kennedy 
V, Lee (1817), 3 Mer. 441, 455 ; Cook v. CoUiugridge (1825), 27 Bcav. 450 
(and see Collycr on Partnership, p. 174) ; lie Thomas, Kx parte Thomas 
(1841), 2 Mont. D. & Do (i. 204 ; Morris v. Moss (1855), 25 L. J. (cii.) 
194 ; JJt^vies v. Hodgson (1858), 25 Boav. 177 ; Chnrion v. Doaglus (1850), 
,]olin. 174, 187; Mellersh w Keen (1859), 27 Boav. 230; Mcllersh v. 
Keen (No. 2) (1800), 28 Boav. 453 ; Smith v. Krerelt 27 Boav. 446, 

452; Hall v. Harrows (1803), 4 Do (r. J. & Sin. 150, 150 ; Johnson v. 
Helleley (1864), 2 Do G, J. & Sin. 446, C. A. (form of advertifiomont sottlcd 
by court on sale of a jiartnor.ship business cinpliasibod tlio right of tho 
partners to carry on a similar business); Hndson v. Osborne 11860), 39 
L. ,1. (cii.) 70, 82 ; BeynoUs v. Bullock (1878), 47 L. J. (cii. • 774 ; Stniarl 
V. Gladstone (1879), l(i Cli. D. 626, C. A., pcrBRAMWKLL, L..]., at p. 602 ; 
Leggoit v. Barrett (1880), 15 ("h. D. 306, C. A. ; Mogford v. Courtenay (1881), 
45 L. T. 303; Taylor v. Keate (1888), 39 Ch. D. 538, 542 ; Page v. 
BaUiffe (1897), 70 L. 63, 0. A. ; Jennings v. Jennings, [1898] 1 Ch. 378, 
382 ; Be David and Matthews, [1899] 1 (^h. 378; Carl Brothers, Ltd. v. 
Webster, [1904] 1 Cli. 085. But where partners liavo agreed to dissolve and 
sell the goodwill, one partner may not carry on tlie partnership business on 
his own account pending the sale to the prejudice of the partnership pro- 
perty {Turner v. 5/ ajor (1802), 3 GilT. 442). As to the rights of partners to 
the gpOdwiU generally, see title Partnekship, VoI. XXII., pp. 83, 104 
et seq, 

(l) Shackle v. Baker, supra ; Crutlwell v. Lyc, supra, per Lord Eldon, 
L.G., at p. 341 ; Harrison v. Gardner, supra. 

(m) Trego v. Hunt, supra; Hudson v. Osborne, supra, at p. 82; 

Hookham v. Pottage (1872), 8 Ch. App. 91. Unless, of course, lie has 
agreed to the contrary, as in W ohnershausen v. O'Connor (1877), 30 
Ji. T. 921. For precedents of clauses protecting the goodwill from com- 
petition, see Encycloptcdia of Forms and PrccedciiU, VoI. VI., pp. 152, 
155. , 

(n) Trego v. Hunt, supra, at p. 21 ; Shackle v. Bak^, supra ; Crutlwell 
V. Lye, supra, at p. 342 ; Harrison v. Gardner {IBll), 2 Madd. 198 ; Badgers 
V. Kowill (1853), 3 De G. M. & G. 614, G. A.; Churton v. Douglas, supia, 
at p. 193 ; Hudson v. Osborne, supra ; Leggott v. Barrett, supra, at 
p. 315 ; Mogford v. Courtenay, supra; Vernon v. llallam (1886), 34 Ch. D. 
748, 752 ; Curl Brothers, Ltd. v. Webster, supra. This prohibition applies 
to a bankrupt whose business has been sold by his trustee {Hudson v. 
Osborne, supra; aud see title Bankruptcy and Insolvency, VoI, II., 

p. 161). 

( 0 ) Hudson V. Osborne, supra ; and sec title Trade Marks, Trade 
Names, and Designs, p. 718, post. 

{p) Or a partner where by the terms of his agreement the goodwill 
belongs to the other partner ; see note (7), p. 590, post ; and title Part- 
nership, Vol. XXII., pp. 83, 104 et seq. 

Q Q 


9 
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hkct. 2. bii8ines:i prior to the sale (7), though he may advertise publicly and 
Transfer of deal with such persons as come to him unsolicited (r), or, apparently, 
Goodwill, with such persons as, having been solicited, at lirst resist such 
solicitation hut subsequently come to him without further solicita- 
tion through dissatisfaction with the old firm (if). 

GorWwiii 1135 . An agreement to sell goodwill unconnected with any 
aparf froth 2)remises is prol)iil)ly too uncertain to be enforced by specific 
pietniscH. performance (/), hut specific performance will be decreed of an 


Tmjo V. lluntf [1890] A. C. 7, overruling Pearson v. Pearson (1884), 
27 Ch. 1). 143, r. A., Vernon v. Uallam (1886), 34 Ch. D. 748, and Collier v. 
Chadwick (1880) (u lire ported, but relerred to in Veirnon v. Uallam, supra, 
at pp. 731. 732), and ii])pTovn\g Lahouchere v. iJpwson (1872), L. R. 13 Eq. 
322, and Ginesiy, Cooper & Co. (1880), 14 CIi. L). 590 (except in so far as the 
injunction in that ca.se prevented the d(;feiulant from issuing public adver- 
tisoinent.s or dealing with old customers at all) ; see also fjeggoU v. Barrell 
(1880), 13 (Jh.D.300, C. A. ; Walker v. Motiram (1881), 19Ch. D. 355. C. A., 

a: roving Gi/ie"' " “ ‘ ' - - . 

h old ousto 

........... i Syn(lii‘iile \ no^^oj w v. u, ovt, \^. iv., 

■per Kkuiy, L.,!., at p. 523 ; Jennings v. Jennings, [1898] 1 Ch. :y8, 382 ; 
G ilhngkam V . Beddow, [1900] 2 Ch. 242. Dut an cxj)re88 provision authoris- 
ing the vendor to set up a similar business may be such as to allow him to 
solicit old I ustonicrfi, and to this extent Pearson v. Pearson, supra, is not 
overruled by Trego v. Hunt, stqyra ; see Jennings v. Jennings, supra, at 
p, 385 ; Be J)ovid and Matthews, [1899] 1 Ch. 378 ; Gillingham v. Beddow, 
supra, at ]). 244. The obligation not to solicit customers' is personal, and 
not an incident to the transfer of property (Walker v. Mottram, supra, at 
p. 304 ; Jennings V. Jennings, supia, at p. 283) ; and tho proliibition does 
not apply to a bankrupt whose business has been sold by bis trustee (Walker 
V. Mottram, sunra) ; see title ilANKiiuFTcy and Insolvency, Vol II 
pp. 100, 101. Though if tho trustee of the bankrupt has actively helped 
to depiivi^ tlu^ purchaser of tho benefit of Ids contract by assisting the 
iKuikrupt to Mart again in trad(‘. it may bo a question whether the pur- 

oliwr “V'"'',',"!!' contract; BOO 

< ruttu'eU \ . li/n ( USIU). 17 A os. 33.>, /lo,' Lord Eldon, L.C., at p. 347. A 

tho sa.no position as a 

roi T' ■■"'ohintary vendor v. Beeson (1882), 22.Ch I) 

.'04, ( . A.), and see title Partnkrmiii-, Vol. XXII p 84 An the 
disUnehoi. l.etHeen a voluntary and an involuntary vendor. 'seo Jennings 
V. Jennings, siiji,,,. at pp. 380. 390. oennings 

('J x'<l>rn, per Lord IlEn.sonr.LL. at pp. 12 13 and ver 

(*) V. /jurrefLsdoru. per Cotton E .T at- n 81ft. K..f 

damages may he given lor buA first solicitation, thoul’ there w U^o fo 

.ncnMrpurJhaso^m/aUornh*a"b^ of an a^ec 

Mich an agreement is not against public policy • but m to thk’^douht^afl 
p. 565. ante ) ; Baxter v. CoSoKy (1820). 1 Jae ^ w ^ .^2 T 
L.C.. at p. 580; (’oslake y. Tfll (1826) 1 Rias 
(1882), 20 *'h. I». 70.5. 0. A. (where .lE84r M 

at p. 715, donblcd whether an agrcome.4 to scU^a medlw argument, 
he apecihcally enforced, though specific performanee^wn. practice couW 

ground that there was no concludolaCTeo..mnt TAorntury (’“sl^)® 

I A . & . Ch. Cas. 554 (where it was aoubtod whothor ’ 

could be decreed of an agreement by one sdicTtof lrp:imdf 



Part VI.—Goopwitx. 


607 


agreement to sell a goodwill mainly or entirely annexed to prcniisos 
which are sold therewith (it). 


Part VII. — Trade Unions. 

Sect. 1. — Definition and Legal Status of a Trade I'jiioiii, 
SCB-^ECT, 1. Jk/ihilloa of a Trade Cniun. 

1136. A trade union is any combination, whether temporary or 
permanent, the principal objects of which are the objects mentioned 
in the Trade Union Act Amendment Act, 187b s. 16, now 
called “ statutory objects ” (h), namely, the regulation (e) of tho 
relations between workmen and masters, or between workmen and 

his name; but the ground for the doubt was the supposed rule of public 
policy against such an agreement, as to which see note (A), ])p. 505, 592, 
note (m), ante). Rutin Cooper v. Hood (1858), 26 Beav. 293, Komiixy, 
M.R., at p. 299, was of opinion that a contract for sale of “goodwill 
etc.” mifht not be too uncertain for specific performance, though specific 
performance was refused on the ground of oilier uncertainties; and see title 
8PF.CIFIC Performance, pp. 21 ct neq., ante. For forms of agreement lor 
sale of goodwill ot mediciU and .solicitors’ practices, see Encyclopiedia of 
Forms and PrecedcriU, Vol. VI., pp. 156—163. 

{u) Dalin V, Cope (1827), 2 Kuss. 170; Darbetj y. Whifalcr (1857), 4 
Drew, 134, 130 ; and see Jnlnnd Jterenue Commissioners v. Angus, Same 
V. Lavis (1889), 23 Q. B. D. 570. C. A. yicr Lord Esher, M.K., at p. 593. 
For fonn of agreement for saleot goodwill of licensed victualler’s business, 
see Encyclopaidia of Forms and Precedents, Vol. VI., p. 163 ; \'ol. XII., 
p. 265 ; for form of agreement tor sale of goodwill annexed to business 
premises, see Vol. XII., p. 258. 

{a) 39 & 40 Viet. c. 22. 

(b) Trade Union Act, 1913 (2 A. 3 Geo. 5, c. 30), ss. 1 (2), 2 (1). This Act 

is, by ibid., s. 8, to be construed as one with the Trade Union Acts, 1871 
(34 35 Viet. c. 31), and 1870(39 tk, 40 Viet. c. 22). The definition in tho 

Trade Union Act Amendmeiit Act, 1870 (39 A: 40 Viet. c. 22), f. 16, was as 
follows*; “The term ‘trade union’ means any combination, whether 
tempffrary or permanent, for regulating tho relations between workmen 
and masters, or between workmen and workmen, or between inasteis and 
masters, or for iin[)osing restrictive conditions on the conduct of any trade 
or business, whether such combination would or would not, if the ])rincipal 
Act ” (tho Trade Union Act, 1871 (34& 35 Viet, o, 31 ) ) “ had not been passed, 
have been deemed to have been an imlawful combination by reason of 
some one or more of its purpo.se.^ being in restraint of trade.” Tho Trade 
Union Act, 1913 (2 & 3 Geo. 5, c. 30), s. 2(1), extended this definition (which 
had been construed as strictly limiting the powers of a trade union ; see 
p. 606, post) by proViding that tho objects mciitioued in the Trade Union 
Act Amendment Act, 1876 (39 & 40 Viet. e. 22), s. 16 must be the 
“principal” objects, and that other objects were jicrmissible, subject to 
provisions as to the furtherance of specified political objects (Trade Union 
Act, 1913 (2 & 3 Geo. 5, c. 30), s. 1 (1); see pn. 598, 608, post). A trade 
union is not a charity; see title Charities, Vol. IV., p. 119. 

(c) As to the meaning of “ regulate,” see Qozney v. Bristol Trade and 
Provident Society, [1909] 1 K. B. 901, C, A., per Channeel, .T., at p. 908, 
and j)cr Fletchru Moulton, L.J., at p. 919. The words “ regulate the 
relations etc. ” cover the provision of sickness and insurance benefits and 
the like {Osborne v. Amalgamated Society of Railway Servants, [1909] 1 Ch. 
163, C. A., per Farwell, L.J., at p. 191), a view which is now confirmed by 
the definition of “ statutoiy objects ” in the Trade Union Act, 1913 (2 &; 3 
Geo. 5, c. 30), s. 1 (2). 


Sect. 2. 

Transfer of 
Goodwill. 


statutory 

objcclf*. 
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Sect, i. workmGn, or botwcon masters and masters, or the imj^siug of 
Definition restrictive conditions on the conduct of any trade or business (d), 
and Legal and also the provision of benefits to members («), whether such 
Stains of a combination ^sould or would not, but for the Trade Union Act, 
Trade l)con deemed to have been an unlawful combination 

by reaVon of one or more of its purposes being in restraint of 

trade iq). . , . , . • i j 

Any' combination, liowever, which is for the time being registered 
as a trade union (//) is deemed to be a trade union within the 
definition so long as it continues to be so registered (/). 

Thq fact that a com])ination has under its constitution objects or 
powers other than statutory objeets as defined above does not 
prevent the combination being a trade union for the pirrposes of 
the Trade Union Acts (j ), so long as it is a trade union within the 
above definition (A). 


{(1) Afl, for in^stance, an agreomont liotween manufacturers with regard 
to the purchaae ami excliangeof their manufactures, and the employment 
of travellers, with finea for breach of rules {Edinburgh and District Aerated 
Waters Manufaefurers Defence Association v. Jenkinson & Go. (1903), 6 F. 
(Ct. of yesa.) 1159) ; betweendockcoinpaniesaiid tea warehouse keepers as 
u> the r.ates to bo charged, and thoemployment of, or purchase of tea from, 
dock coin])anics and warehouse keepers not in the agreement (Chamberlain^ s 
Wharf, Ltd. v. South, [lOOOJ 2 Clr. 005, 0. A.; compare Merrifield, ZMer 
& Co. V. Liverpool Cotton Assonatton, Ltd. (1911) 105 L. T. 97). For 
oases where an association of masters was held not to bo a trade union, 

^ see Aberdeen Master Masons' Incorporation, Ltd. v. Smith, [1908] S. C. 

* ’ 669 ; l^ritish Association of Glass Dottle Manvfaciurers, Ltd. v. Nettlefold 
(1911). 27 T. L, K. 527. Associations of musicians, music-hall artistes, 
and the lilco have been registered and liave claimed the benefit of the 
Trade luiion Aot^ as though they came within the definition (see, for 
instance, litchanls v. /ior/mw( 1908), 25 T. L. 11. 181 ; Dallimorey. Williams 
and Jesfton (1912), 20 T. L. li. 67, C. A.) ; and the point whether they 
arc trade unions docs md appear to have been taken in any case ; but it 
is to be noted that the woids are “workmen,” “trade or business”; as 
to the meaning o| “trade” ami “ )>u'>im*ss,” and the distinction between 
trade or buxines'* and a profession, see note (a), p. 509, ante ; for the 
definition ot “ workman,” see the Trade Disputes Act, 1900 (6 EdW. 7, 
c. 47), 8. 5(3); and p. 062, posh Hut the point in the case of any union 
actually n gi-U rod appears to be now met by the proviso to the Trade 
Union Act, 1013 (2 & 3 Geo. 0, c. 30). s, 2 (1). For a precedent of the 
rules of an as:>ociation of employers not registered under Trade Union 
Acts, see Kiicyclopaulia of Forma and Precedents, Vol. XIV., p. 522. 

(e) See note (c), p. 597, aul,\ 

ij) 34 35 Viet. o. 31. 

(g) Traile I'nion Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 16, 
ameuding the Trade Unn)n Act, 1871 (34 & 35 Viet. c. 31), s. 23, by which 
trade unions uhieh^ would not have been unlawful at common law were 
excluded ; fice TxtisseJl v. Avtalgaviaied Society of Carpenters and Joiners, 
|1912| A. 421, per Tjord llonsoN, at p. 440. As tiio definition in the 
Trade Union Act Amendment Act, 1876 (39 k 40 Viet. c. 22), is not repealed 
by the Orade rnion Act, 1913 (2 A: 3 Geo. .5, c. 30) ; and the two Acts are 
to bo construed together (ibid., a. 8), it is conooivdd that the words 
whct/ier such eombiaation, etc.," which are contained only in the earlier 


Act, remnin a part of the definition. 

(A) Ah to registration, see pp. 621 «t seg.. poit. 

'“(fe. mU Si™ K'e-' W. -■ ‘ 111- 1>"' '• 
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On the other hand, the Trade Union Acts(/) do not apply to an i. 

agreement between partners as to their own business, or to an agree- Definition 
ment between an employer and those employed by liim as to such and Legal 
employment, or to an agreement in consideration of the sale of the Status of a 
goodwill of a business or of instruction in any profession, trade, or 
handicraft (m). - 

U37. In deciding whether any association comes within the Tost of a 
definition of a trade union its objects and rules must be read as union, 
a whole (a). Rules by which a society whose objects are mainly 
those of a provident and friendly society provides that its members 
shall lose unemployment benefit if they leave their employment 
without tlie society’s consent, that they shall give notice to the 
society of vacancies, that they shall not acquaint non-members of 
such vacancies, and the dike, constitute that society a trudo union 
within the definition (o). A society w'h'ich is in fact a friendly 
society is noUe the less so because it calls'itself a trade union and 
is rightly regivstored as such (p). A society whose principal object 
is the acquisition and working of a patent is not, however, a trade 
union merely because it has power to enter into an arrangement for 
the regulation of output or prices ; and it may be rightly registered 
as a company ( 7 ), 

to tho provisions as to the' furtherance of certain specified political objects, 
as to which, see pp. 608, 600, pout. 

(l) See note (;), p. 008, ante. 

(m) Trade Union Act, 1871 (34 & 35 Viet. c. 31), 8. 23. As to agree- . 
menta between partners, see ]». 640, ante; and title Partnership, 

Vol. XXII,, pp. 3 ct seij. ; as to agreements between employers and 
employed, agreements on sale of a business, and agreements for instruc- 
tion, see pp. 540 ct seq., ante. 

(«) Chamberlain's WJuirf, Ltd. v. Smith, [1900] 2 Ch. 605, 011, 614, C, A. 

In Mineral Water Bottle Exchange and Trade Protection Society v. Booth 
(1887), 36 Ch. D. 465, C. A., it was thought by Cuitty, J., at p. 408, that 
a society of employers with a rule restricting the employment by a meml>er 
of a servant who had left the employment of another mombor was, with 
refe»nco to that rule, a trade union ; but the point was not discussed in 
the Court of Appeal A company incorporated under the Companies 
Acts (see title Companies, Vo^. V., pp. 25 et seq.) cannot be a trade union 
by reason of acts which if and when done would be ultra vires its memo- 
randum {Aberdeen Master Masons' Incorporation, Ltd. v. Smith, [1908] 

S. C, 669 ; and see British Association of Glass Bottle Manufacturers, Lid. 

V. NeUlefold (1911), 27 T. L. R. 627). 

(a) Swaine v. Wilson (1889), 24 Q, B. D. 252, 269 C. A.; compare 
Gozney v. Bristol Trade and Provident Society, [1909] 1 K. B. 901, C. A., 
where a friendly «ooiety one of whose objects was to regulate tho rclatioim 
between employers and workmen, and which pro\iided strike pay, was 
considered to be rightly registered as a trade union, though tho point wan 
not material to the case. For a specimen of the rules of a trade pro- 
tection society, see Encyclopaedia of Forms and Precedents, Vol. XIV., 
pp. 441, 449. 

ip) Gozney v, Bristol Trade and Provident Society, ^upra, per Channell, 

J., at p. 006, per Fletcher Moulton, L.J., at p. 919. 

{q] British Association of Glass Bottle Mamjacturers, Ltd v. Nettlefold, 
supra, distinguishing EdMwrghand District Aerated Waters Manufacturers' 

Defence Association v. Jonhlnson <0 Oo. (1903), 6 F. (Ct. of Sees.) 1159. 

But the certificate of registration as a company is not conclusive that 
the society is not a trade union (British Association of Glass Bottle 
Manufacturers, Ltd. v. Nettlefold, supra) ; and see note (g), p. 668, post. 
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Sub-Sect. 2. ~L&jal Status of a Trade Union, 

Definition J General. , \ 

and Legal , ' - 

Status of a 1138. Trade unions are not the creation of statute (r)^ They 
Trade existed, and still exist, at common law, and at common law may 

U^on. unlawful or lawful, according as their objects and rules 

Trade nuUm dr) or do not violate the general principles as to restraint of trade 

at coniriiun ^vhicli have already been discussed («). 
law. 

(ii.) JHdimtion hetn'een Le/jal and Illegal Comhinations, 

Tc»<tof 1139. An agreement is in general void by which persons bind 

iii<ruiity. themselves to carry on their trade or business in accordance with 

resolutions of the majority of the parties (0- Such an agreement 


(r) Osborne v. Amahjamated Society of Eailicay Servants^ [1909] 1 Ch. 
103, C. A., per CozENS-llAiiDY, M.R., at p. 174; S. C. [1910] A. C. 87, per 
Lord 8haw OF Dunfermline, at p. 107; and see the Report of tbo Royal 
(’ommiRHion on 'I'rade Disputes, 1900 [Cd. 2825]. 

(/») (iozney v. Bristol Trade and Brovident Society, [1909] 1 K. B. 901, 
(\ A,, per Cozens-IIardy, M.R., at p. 915; liusscU y.AmnJganiatcd Society 
of (juryenters and Joiners, [1912] A. ('. 421, per J^ord Macnaghten, at 
1 ). 420, per Lord Shaw of Dunfermline, at pp. 432, 433, and per Lord 
Kobson, at p. 439, though Lord Loreburn, L.C. {ibid., at p. 428), and 
Lord Atkinson {ibid., at p. 431) treated the distinction between legality 
j\nd illegality at common law as immaterijd; see note (()» p. 012, post. 
Ah to restraint of trade generally, sec pp. 548 et seq., ante. 

(/) Hilton V. Kckersley (1856), 0 E. & B. 47, Ex, Ch. (bond between 
masters, each being bound to lix wages and other terms of employment 
in accordnneo with the decision of the majority : lield illegal) ; Hornby v. 
(Jose (1807), L. R. 2 Q.B. 163 (a society one of the main objects of wliich 
was tlie support of its members when on strike held to bo a society with 
nn illegal purpose, such a purpose not being analogous to the sick and 
benefit objects of a friendly society ; but see p. 002, post) ; Farrer v. 

( lose (1869), L. R, 4 Q. B. 602 (rules allowing maintenance of men on 
strike held to constitute the society illegal ; but as to strikes, see pp. 601 
ft seq., post) ; U, v. Stainer (1870), L. R. 1 C. C. R. 230 (unregistered 
society ; objects, the nttaininent and maintenance of a fair remuneration 
for labour, the regulation of the supply of hands and hours of work, 
and the rendering of assistance in cases of sickness etc. ; penalties for 
working overtime, for seeking to damage the society’s interests, for 
applying for W'ork ■where no vacancy, for taking a person into a shop to 
learn where no vat int loom exists ; occasional contributions to strike 
hinds : held, some of tlio rules in illegal restraiut of trade, but not on that 
account eriminal ; see p, 038, po^-/) ; Bigby v. Connol (1880), 14 Ch. D. 482 
(iTiJes forbidding members on penalty of fine or expulsion to bind their 
^on8 apprentices to employers who employ members of another union, and 
providing the number ol apprentices to be employed in a twde, and generally 
regulating the trad^: heia illegal) ; Mineral WaUr BotUe Exchange and 
Irade PioUcUon Society y. Booth (1887), 36 Ch. D. 466, C. A. (rule of a 
society of employers forbidding a member to employ a servant, who has 
left the employment of another member, for two Years from the date of 
Ins so leaying, unices with the consent of such o'ther member; held an 
unreasonablo restraiut) ; Old v. Hobson (1890), 69 L. J. (m. c.) 41 (society 
registered as a trade union ; member claimed sickness allowance under 
the summary jurisdiction provided by the Fricndlv Societies Act, 1887 
)».*iow repealed and replaced by the Fricndlv Societies 
Act, 1896 (69 &: 60 \ict. o. 26) (see title IbhENDLY Societies, Vol. XV., 
p. 138) : held, no jurisdiction to make the order, part of the rules (as for 
instanoo. a provision that a member could be expeUed for violating trade 
rules laid down by a district committee) being in illegal restraint of trade 
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is not made legal by the fact that it is a counter move against a like 
agreement by others (a), though so long as the parties continue to 
acf'irpon it its illegality cannot be pleaded oy a third party 
affected (?r). 

There is, however, no illegality in a combination for tlie purpose 
of mutual protection, sick and accident benefits, and the like (.r), or 
in a combination which contemplates strikes (a). 


Skct. 1. 
Definition 
and Legal 
Status of a 
Trade 
Union. 


1140. A strike is a simultaneous cessation of work on the strikes, 
part of workmen (h). It does not necessarily involve any breach 


and inseparable from tbo rcBt) ; Urmitton v. WhiteUgg Brothers (1890), 
63 L. T. 455 (agreement by association of traders not to sell minorcJ 
waters below a spcciflod price for ten years, unrestricted as to area : held 
an unreasonable restraint); Mogul Steamship Co. v. McGregor, Gow (& Co., 
[1892] A. C. 25, ^er Lord Watson, at p. 42, and per Lord Bramwrll, at 
p. 46 (though, the agreement in this case being voluntary, for no fixed 
period, and providing for no penalty. Lord Mourns {ibid., at p. 50), 
doubted whether it was in restraint of trade at all); Chamberlain* s Wharjf, 
Ltd. V. Smith, [1900] 2 Ch. 605, C. A. (a tea clearing-house association ; 
member^ bound by rules not to charge less than certoin rates, or to deal 
with non-members: held illegal); Quinn v. Leathern, [1901] A. C. 495, 
per Lord Lindley, at p. 638 (“A combination not to work is one thing 
and is lawful ; a combination to prevent others from woiking by annoying 
them if they do is a very different thing, and is pnwid unlawful ”) ; 
Bead v. Friendly Society of Operative Stonemasons of England, Ireland anil 
Wales, [1902] 2 K. B. *732, C. A. (employers had agreed to rules of union’ 
containing, inter alia, a rule that hoys entering the trade were not to 
work more than three months without being legally bound apprentice, 
and in no case weie to bo more than sixteen years old, exce}>t masons’ 
sons and stepsons : gu'jerc whether the rule was legally enforceable {ibid., 
per CoLLTNS, M.R., at p. 737, and per Stirlino, L.J., at p. 741) ) ; Sayer 
v Amal-gamated Society of Carpenters and Joiners {1002), 19 T. L. R. 122 
(rules authorising tlio fining of members violating trade rules of the 
district, and requiring members to submit all questions of wages to 
the union: lield illegal), Aspden v. Steam Engine Makers Society (1904), 
Times, 14th December; Cmleii v, EUvin (1904), 20 T. L. R. 490, ('. A. 
(by tli^ rules a fair equitable division of trade was compulsory in 
each gghop, and the dual system of piecework and day wage was not to 
be allowed to exist ; there were restrictions on working outdoors, on the 
hours of work and overtime, and powers of fine and expulsion for 
working for a shop on strike’ or lock-out, and other matters : lield, the 
whole society illegal) ; Tiussell v. Amalgamated Sooiely of Carpenters and 
Joiners, [1912] A. 0. 421 (rules authorising fining or expulsion of members 
who refuse to comply with decisions of the committee or wilfully violate 
the recognised trade rules of the district, or work under conditions which 
the union considers unfair : held in unlawful restraint of trade; but see 
ibid., per Lord Lqkebdrn, L.C., at p. 428, and per Lord Atkinson, at 
p. 431); Mudd v. General Union of Operaiire Carpenters and Joiners 
(1910), 2b T. L R. 618 ; and compare Edinburgh and District Aerated 
Water Manufacturers Defence Association v. Jenktnson Co. (1903), 5 F. 
(Ct. of Seas.) 1159. 

{u) Hilton V. EckersJcy (1856), 6 E. & B. 47. G6, Ex. Ch. 

{w) Mogul Steamship Co. v. McGregor, Gow & Co., supra, per Lord 
Watson, at p. 42. 

(a;) Compare Swaine v. Wilson (1889), 24 Q. B. D. 252, C. A. ; Finch v. 
Oake, [1896] 1 Ch. 409, C. A. ; RusseU v. Amalgamated Society of Carpenters 
and Joiners, supra, at p. 435. 

(a) As to the general principles applicable to strikes, see the text, infra, 

lb) Farrer v. Close (1869), L. R. 4 Q. B. 602, per Hannan, J., at p. 612. 
But the word is of an artificial character and does not represent any legal 
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810T.1. of either the civil or the criminal law ; for it is not illegal to 
Definition persuade men lawfully to determine their contracts with their 
and Legal employer, or not to work for an employer, and conse(juently there 
SUtniofa nothing contrary to the rules against restraint of trade in 
objects and provisions which contemplate the maintenance of 
strikers or the direction of a strike (c).. Provisions in the- rules 

definition or deacription {Detuihy and Cadehij Main Collieries, Ltd. v. 
YofkshiTe MineTB* AssociciHoti, [1906] A. C. 384, per Lord JaM£S of Here* 
roRD, at p. 406). “ A Btrikc is an agreement between persons who are 

working for a particular employer not to continue working for him” 
{Lyons {J.) dr Sons v. Willems, [1896] 1 Ch. 811, C. A., per Kat, L.J., at 
p. 829 ; and seo King v. Parker (1876), 34 L. T. 887, per Kelly, C B., at 
1 ). 889 ; and title Building Contracts, Engineers, and Architects, 
Vol. lll.,pp. 178, 200). For dclinitiona of strikes and lock-outs in colonial 
and foreign legislation reference may be made to the Memorandum on 
strikes and Lock Outs, 1912 [Cd. 6081]. • 

•(o) liussell V. Amalgamated tSocietv of Carpenters and Joiners, 

1 B. 500, C. A., per Vaughan VVilliams, L.J.,^at pp. 517, 519, per 
Kennedy, L.J., at p. 625 ; S. (.'.,[1912] A. C. 421, per Lord Shaw 
Dunfkhmlink, at p. 435; Farrer v. Close (1860), L. K. 4 Q. B. 602, per 
Hannen, J., at pp. 612, 613, and per Hayes, J., at p. 617 (who#e views, 
though they did not prevail (see this note, infra), may bo taken \o 
represent the present law) ; li. v. JJaitld (1870), 13 Cox, 0. C. 282,- per 
Huddleston, II. , at p. 284 ; Mogul Steamship Co. v. MtGregor, Oow & 
Co., [1892] A. 25 ; Allen v. Flood, [1898] A. C. l,per Lord Herschell, 
at p. 138 ; T(iff Vale Railway v. Amalgamated Society of Railway Servants, 
[1901] A, C. 4-26, per Fakwell, J., at p. 431 ; Denaby and Cadehy Main 
ColUeries Co., Ltd. v. Yorkshire Miners* AssociatioUr supra, at pp. 393, 
406; ibid., per Lord Davey, at p. 400; JoSe v. Metjallic Roofing Co, 
of Canada, Ltd., [1908] A. C. 514, V. C. (held a mi^irection to tell 
a jury, in effect, -iliat it is an actionable wrong to call out men by reso- 
lution of a union, without regard to motive or conspiracy) ;. Smithies v. 
Kaiional Association of Operative Plasterers, [1909] I K. B. 310, C. A. ; 
Cheney v. Jiristol Trade and Provident Society, [1909] 1 K. B. 901, 910, 922, 
925, C. A. ; ibid,, per Fletcher Moulton, L.J., at p. 923 ; Mudd v, 
Cieneral Vnion of Operative Carpenters and Joint rs (1910), 26 T. L. R. 618, 
2 >er Coleridge, ,1., at p. 519 ; Osborne v. Amalgamated Society of RaiU 
way Servants, [191 IJ 1 Ch. 640, C. A. (objects of union included ” to improve 
the condition and piotect the intere-sts of its members; to obtain andi 
maintain reasonable hours ot duty and fair rates of wages ; to promote 
. . , the settlement of disputes , . . by arbitration or, failing arbitration, by 
other lawful means ; to provide temporaiy assistance to members when out 
of employment through causes over which they have no control or through 
unjust treatment,” together with the provision of various sickness, accident 
etc. benefits ; by the niles the committee might sanction “ trade move- 
ments,” and any pci'son striking without sanction forfeited strike pay 
and the committee might issue notice papers, and if a certain number were 
signed might hand them to the employers and were tlidh bound to use alb 
lawful means to ast^st the men in the stiike, which was to be directed by 
the secretary ; held, there w'as no taint of illegality in the objects, nor 
in the rules, which contained no provision for calling out members in the 
event of a strike and no penalty except loss of strike pay on any member 
who chose to continue to work. A provision for expulsion of any member 
found guilty of attemiiting to injure the society was held not to be 
equivalent to the piuvjsion of such a penalty); compare Erie, The 
Law Relating to Trades Unions, p. 23 (” Each person may choose whether 
he will labour or not and on what terms. Many may exercise this power 
of choice jointly, and may make a simultaneous declaration of that choice 
and lawfully act thereon for the immediate purpose of obtaining the 
required terms. But they cannot create any mutual obligation having 
the legal effect of binding each other not to work or not to employ unlest^ 
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enabling a committee to compel members to strike or to penalise 
them ior Hot striking, arOi however, in illegal restraint of trade (d) ; 

upon terms allowed by the combination”); and see Bussell v. Amal< 
qamated Society of Carpenters and Joiners^ [1910] 1 K. B. 506, C. A,, per 
'Ken«edy-> L.J., at p. 627, where a suggested qualification is that “such 
a mutual obligation must not extend beyond the limits of what under the 
circumstances is a reasonable restraint.” But in Bowden v. Yorkshire 
Miners’ Association, [19 l 03] 1 K. B. 308, C. A. ; affirmed, [1905] A. C, 
256, a .union with similar objects and rules to those discussed m Osborne v. 
Amalgamated Society df Railway Servants^ [1911] I Ch. 540, C. A., was 
apparently admitted without argument to be illegal at common law ; see 
, Bowden v. Yorkshire' Miners' Association, [1903] 1 K. B. 308, C. A., 
per Stirling, L.J., at p. 335, though it was described by Vaughan 
Williams, L.J, (ibid., at p. 328), as ‘‘an association one of whose 
objects is to discourage and prevent unnecessary strikes by insisting up<)n 
certain salutary conditions being fulfilled before a strike is sanctioned.” 
Some of the expressions in S. C., [1905] A, 0. 256, seem to overlook the 
possibility that lutrade union may be legal at common law, but the point was 
not before the House (compare ibid., per Lord James of Hereford, at 
p. 275, and per Lord Lindlet, at p. 279). A similar assumption of 
illegalify was made in Mullett v. United French Polishers' London Society 
(1004), 20 T. L. It. 595 (objects included the offering of all regititpato 
resistanuD to encroachments upon the work and wages ot members and their 
legal protection when subject to unjust treatment on the part of employers 
and the establishment of funds for the support of members when unem- 
ployed or in dispute, with power to the executive to take such steps as 
they deemed conducive to tlie welfare of the society) ; in Burke v. 
Arnalgamated Society of Byers, [1906] 2 K. B. 683 (whore the objects wore 
“ to raise funds for the advancement, regulation, and protection of the 
trade, for the relief of members out of employment from some unjust 
cause or dispute existing between the employers and the members . , . 
and to regulate the relations between them) ; and in Cope V. Crossing- 
ham, [1909J 2 Ch.* 148, ('. A, (in the report no rule is referred to which 
seems tainted with illegality, except perhaps a rule providing for a labour 
representation fund (as to the illegality of whicli prior to the Trade Union 
Act, 1913 (2 & 3 Goo. 5, c. 30), see Amalgamated Society of Railway 
Servants v. Osborne, [1910] A. C. 87; Oaskell v. Lancashire (nut Cheshire 
Miners' Federation (1912), 28 T. L. R. 618, (>. A., and noto((i),p. 608, po«t); 
but the question was not raised, and it was conceded that apart from the 
Trade •Union Act, 1871 (34 & 35 Viet. c. 31), no action could have been 
maintained, that is to say, that the society was illegal). For the view that a 
strike is illegal at common law, see Bornby v. Close (1867), L. 11. 2 Q. B. 
163; Farrer v. Close (1869), L. K. 4 Q. B. 602, j)er Cockburn, C..J. 
(Hannen, J., and Hayes, J., dissenting and the court being equally 
divided, with the result that the decision appealed from, holding that the 
society was illegal, was upheld) ; Li/ons (J.) d; Sons v, Wilkins, [1896| 1 Ch. 
811, C. A., per Lindley, L.J., at p. 822, per Kay, L. J., at p. 828. and per 
A. L. Smith, L.J., at p. 833 ; Sayer v. Amalgamated Society of Carpenters 
and Joiners (1002), 19 T. L. R. i22, per Bruce, J., at p. 123 ; and see, 
generally, p. 638, post. 

(d) Osborne v. Amalgamated Society of Railway ^Servants, sujmi, at 
pp. 651, 552, C. A.; Russell v. Amalgamated Society of Carpenters and 
Joiners, supra, at p. 618; S. C., [1912] A. C. 421, 430, 434, 439, 
Lord Loreburn, L.('., and Lord Atkinson expressing no opinion on 
this point; see note (/), p. 612, post) ; Muddv. General Union of Operative 
Carpenters and Joiners (1910), 26 T. L, R. 518 ; Farrer v. Close, supra, 
per Hannen, J., at pp. 612, 613 (see note (c), p. 602, ante ) ; M'Keman 
V. United Operative Masons* Association (IHli), I R. (Ct. of Seas.) 453 
(proviaioD for circulation of list of members who worked in opposition to 
the society during strikes: held to show illegal purpose) ; Cullen v. Blwin 
(1904), 20 T. L. R. 490, C. A. ; Qozney v. Bristol Trade and Provident 
Society, [1909] 1 K. B. 901, C. A., per Buckley, L.J., at p. 92.7. 
Thomas v. Portsmouth “ A ” Branch of the Ship Constntetive etc. Ansocicftion 
(1912), 28 T. L. R. 372. 
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TuADE and TnADE,.\jNIOJ!S.. ‘ 

* 

(ind a combination to strike actuated by maficious intention to Spite 
or injure another without just caus^ is biinilany*, a strike 

may be illegal if it involves criminal or wrongful acts (/). 

1141. If a strike has taken place in breach of contract between 
the strikers and their employers, but the couteacts so broken have 
expired or been determined, it is not illegal to nmintuin the strikers, 
after such expiration or determination, in a refusal to enter into 
now contracts (</) ; but it is illegal with knowledge of such breaches 
to maintain the strikers during the term of the contracts (h). 


, (lii.) Construdiou of the Atjrecmcnt. " 

LoRniity 1142. Tlio question on which side of the line between legality 

qu<‘«tion of find illegality a society is placed by its rules is a (luestion depending 
runHtiiictiori. their consti’uctiou in each case (i). 'Whetlier the rules con- 

stitlito unreaBonal)le restraint of trade is a nlatte^ for the court ; 
and evidence \V'itJi regard to the mode in which they have in practice 
been applied is not relevant (/i), unless the rules are a mere ‘cloak to 
‘ sliiekl ail illegal object (/). 


\{f) Quinn v. Leathern, [1001] A. C. 495; L. v. JJewitl (1851). 5' Cox. 
C. C» 1C2. per liOnl (Umpbell, (^J. (in this oa?o the ptiiko was held 
rriniitinl ; hob p. U41, post) ; and compare liunsell v. Amalgamated Sociefg 
of (JarpenterM and Joinen^, [1912J A C. 421, per Lord Shaw of Dunfekm- 
LINE, alp. 430; ('nrran v. Treleavan, [1891 J 2 Q. 13. 545, 553 (meaning of 
“ intuniuation ” in the Conspiracy and Protection of Property Act, 1875 
(38A:30 Viet. c. 80), s. 7 (1); see note (i), p. 015, post). 

if) Faner v. Close (1809). L. K. 4 Q. 13. C02, per IIannen, J., at p. 612 
(see note (c), p. 0U2, ante) ; Lyons {J.) c9 Sons v, ]\ ilhins, [1896] 1 Ch. 
811,822, 828, (’. A.; Oozney v. Jinstol Trade and Frovident Society, 
[1909] I K. P. 901, 91(), C. A. ; Ihissell v. Ajuatgamated Soewtu of Carpenters 
onci Joiners, [1910] 1 K. B. 506, 519, 522, (.’. A. ; S. C., [1912] A. C. 421, 
435, 430. 

{g) Denahy and Cadchy Main Collieries, Lid. v. Yorkshire Miners' 
Asioomf ion, [1900] A. C. 384 (for a correction of tlie headnoto in the Yeport 
of this case, see Smithies v. Sational Association of Operative Flasierers, 
(1909] 1 K. B. 310, 335, <3. A.). 'lo support the strikers in Buck circum- 
stances is merely subscribing to a strike fund, as any member of the jiublio 
inieht subscribe, without incurring liability {Denaby and Cadehy Main 
Collieries, Ltd. v. York'fthiro Miners' Association, supra, per Lord James OP 
JlEiicroiiD, at p. 400); compare Oozney v. Bristol Trade and Provident 
Society, supra, per Bvcki.ey, L..T., at p, 925. Wliero, liowcvcr, by a rule, 
strike pay was payable to members wlio struck with the sanction of the 
union, such payment wa.s held not to bo authorised where a strike begun 
without such sanction was subsequently sanctioned [TJowden v. Yorkshire 
A ?socm/ion,^ 1903] 1 K. B. 308, 331, C. A. ; atHrmed, [1995] A. C. 

250 ). 

{h) Smithies v. National Association of Operative Plasterers, supra, 

{i) Cullen v. Flwin ( 1904), 20 T. L, K. 490, C. A. ; Pusscll v. Amalgamated 
Soricty of ('arpenters and Joiners, supia. 

{k) HusscU V. Amalgamated Society of Carpenters and Joiners, [1910] 
1 K. B. 500, 521, 522, C. A.; Leng {Sir TP. C.) <9 Co,, Lid, v. Andrews, 
[1900] 1 Ch. 703, C. A. In Farrer v. Close, supra, two members of the 
court looked not only to the rules but to the conduct and operations of 
the society, a procedure disapproved in Jitissell \, Amalgamated Society of 
Carpenters and Joiners, [191(>] 1 K. B. 5t^0, C. A., pier J^artyell, L.J., at 


(?) For n«te (?) see p. 005, post. 
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•A t'ule, tbougli in restraint of trade, may be lawful if reasonable 
with reference to the real and* legitimate objects of the society DeMUon 
As in the case of agrtoients of service and the like (n), illegality 
must not be presumed but must be established upon some plain Trade 
provision in the agreement (o). Union. 

1143. If the main objects of a combination be legal, the fact that scverabiuty. 
some of its rules are in illegal restraint of trade will not vitiato 
the whole agreement (/>) j but it is otherwise if the illegal paits go 
to the nmin object of the combination (q\ or the legal and illegal 
parts arc so mixed up as to lie inseparable (r). . 

The trade protection and benefit rules are inseparably connected 
if, for instance, a member breaking a trade protection rule may' bo 


T) 525 ; and comitaro krrer v. Close (1869), L. R. 4 Q. B. 602,peMlAYES 
r* at T) 618. Tho principle that such evidence is irrelovaut docs not 
appear to have been strictly followed iii v. General Luton ^ 

Jl^ative Carpenten and Joiners ( 1910). 26 1 L. CIS * ““d “ V ! 

Aialqamated Society of Hallway Servants, [19111 1 Ch. 540. t. A., tOZENS 
Hakdy, M.K., at p. 659, mentioned tho point, but expressed ho opinion upon 
it. As to tho principle applied in the case of restraint of trade generally. 
BOO p 554, ante. In this connexion, however, it 

The ^?rado Union Act, 19i:i (2 & 3 Ueo. 5, c., 30). s. 2 (2), {3 , the actual 
conduct of a union is to bo regarded in certain cases m deciduig whetln i 
il. objects are statutory; see p. 612, rost). 

{1) Han-er v. Close, supra, per Hannen, J., at p. 610, and per Hates, J., 

V. Wilson (issn), 24 Q. B. D. 2o2 261, a A. j CWn-;, v 
Locke (1879), 4 Ai)p. Cas. 674, 1’. 1^. : aud sco luUis v. laUts (185-), I 
K. & B. 39i. 

(oj Oisbonifl v. Amalgamated Soeiehj of Jlaitwag Servants, supra, pei 

Oor.ENS-IlARDT, M.R., at p. 559. and j>«r t LETCIIEU Moulto.n, 

n 565' Swainev. tt ilson (1889), 24 Q. B. D. 2o2, • . A. 

^ (p) kornbg v. Wose (1807), h. E. 2 g. B. 159, 158 ; J'arrer v. Close supra ; 
Colt ns Locke, supra; Swaine v. Wilson, supra (an unregistered sooiciy 
wa“ l6lneUt and lriendl.y aooiety ; but cartaui of ita rulea required the 
society’s assent to a member leaving bU employment m case of dispute as a 
condiLn precedent to bis obtaining uncmployineiit benefit, and provided 

lUit a member knowing of a vacancy or impending vacancy should mfqiiu 

the society thereof with a view to other members securing opportunities 
of employ^ment : held, that such rules, being made for tho purpose o 
ocoSsfng tho society’s funds and not exceeding what was reasouablv 
necessary, were not in fact in Ulegal restraint of trade ; but that even I 
they were they did not vitiato the other rules) ; Oozney y. Bnshl Trade 
amlpro^ident Lcip, [1909] f K. B. 901 916, «20. C A ; UmseUy 

Anuilaamated Society oj Carpenters and Joiners, [191011 K. B. Ob6, A- 
(affirmed •[1912] A. C. 421), per Vauquan Williams. B.J., at p. 516, and 
.“rT^RWELL L.J.. at p. 524 ; Mudd y. Oeneral Unwn of Operative 
^Carvenlers arid Joiners, supra, per CorjiKinCE, J., at p. 619; Osborne v. 
^AmalgamaUd Society ofBaUway Servants, supra, per CozENS-UABuy, M.B., 

“So) O^Ien y. Elwin (1904), 20 T. h. R. 400. C. A. ; JBweeM y. 

AnMlgamaUd Society of CarpenUrs and Joiners, supra ; 

rniim of Operative Carpenters and Joiwrs, supra ; and compaio Burke . 

S^llyof OarpenUre and Joiners, [1912] A. C. 421 430 ; ^ 

in note (p), supra. As to seyering in relation to restraint of trade m general, 

see pp. 572, 57 3. ante. 
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Sect. i. expellefl and Iobg all benefits (*), or if funds standing to the credit 
Definition of benefit purposes may be applied to ^-ade protection purposes (<). 
ftod Legal . « 

Statos of a Sect. 2. — Powem of a Trade Union, 

Trade ^ f , 

Union. 1144. Before tlu‘ 7th March, 1913 («), the definition of a trade 
KornitTiRw deemed to be a limiting and restrictive definition, 

ornitr Rw. (djjects of a union registered under the Trade Union Acts, 

1871— 1900 (/>), were strictly confined to the objeefe indicated in 
that definition and in the Trade Union Act, 1871(c), ^Yith any 
provisions merely ancillary to those objects (d). 


(«) llusncll V. Amalgamaled Society of Carpenten and Joiners, [1910] 
1 K. 13. 506. 518, 519, 523, C. A. ; S. 0.,‘[1912] A. C. 421, 430, 436, 441; 
Thomas v. Portsmouth “ A ” Branch of the Ship Constructive etc. Association 
(1912): 28 'r. L. K. 372. 

(/) Bussell V. Amalgamated Society of Carpenters and Joiners, supra, per 
Fauwell, L. J., at p. 523 ; S. (^, f 1912] A. C. 421, 430, 43 G, 441. Benefit rules 
may perhaps be enforceable in spite of the presence of trade protection rules 
if thero is a conijdctc separation of tho purposes of the society as regards 
the fund applicable to friendly society purposes, and the fund applicable 
to trade union purposes {Russell v. Amalgamated Society of CarpmUrs and 
1910] I K.B. 508, C, A.,per Vaughan Williams, L.J., at p. 618; 
8. 0., [1912] A.'O. 421, nerLord SiiAW of Dunfermline, at p. 48G); and 
see Gozney v. Bristol Trade and Provident Society, [1009] 1 K. B. 901, 
i\ A., Fletcher Moulton, L.J., at p. 020, 921 (where the society had 
two distinct funds ; but tho question was only dealt with obiter as neither 
object was held to be illegal ; and, apparently, if the objects are really sepa- 
rate, it docs not matter which is the “ main ” or “ primary ” object). 

(ft) The date of tlie passing of tho Trade Unions Act, 1913 (2 & 3 
Geo. 5, c. 30). 

(a) As defined prior to the 7th March, 1013 (^eo note [u), supra). Tho 
(ktinition was altered by the Trade Union Act, 1913 (2 & 3 Geo. 5, c. 30); 
see note (5), ]>. .597, ante. 


{h) 34 & 35 Viet, c. 31 ; 39 & 40 Viet. c. 22 : 0 Edw. 7, c. 47. 

(c) 34 & 35 Viet. c. 31, s. 4 ; see p, 615, post. 

{d) Amalgamated Society of Railway Servants v. Osborne, [1910] A. C. 87, 
03, aflirming S. ( [1009] 1 Ch. 1G3, 175, 183, C . A,, which overruled 

Steele v. South IFufcs Miners" Federation, [1007] 1 K. B, 361 ; compare 
Re Amos, Carrier v, 7 Vice, [1801] 3 Ch. 159, 164 (a registered trade umon is 
“ a body which exi.sts for certain purposes contemplated by the Act, but 
for no others”) ; Yorkshire Miners" Assoeiafion v. Howden, [1905] A. C. 
a/56, 262 ; Vacher <C* Sons, Ltd. v. London Society of Compositors, [1912] 
3 K. B. .547, C. A., per Farwell. L.,T„ at p. 558; uffiimed, [1913] A, C. 
107 ; Omor v. Ihdt [1913J 1 Ch. 259, 266. Apparently tho doctrine 
statedinthe text didnotapply to ail unregistered trade imion ; compare 
Osborne v. Amalgamated Society of Railway Servants, [1909] 1 Ch. 163 
C. A., per Cozens- Hardy. M. lU, at p. 176, and per Farwell, L.J., at 
p. 190; S. 0.. [1910] A. C. 87, per Lord Macnaghtun, at p. 94; but 
MOO Amafganiated Society of Railway Serimnis v. Osborne, supra per 

V. ScoH.-.ft Typographical Aifoeik^n, 
[191^] b* t . .)34. I ho principles which determined whether an act 
<*r an object was ultra vires were held to bo as applicable to trade 
unions as to companies {Amalgamated Soeiett/ of Railway Servants v 
( hbonie, supra, at pp. 92, 94, 104, applying Ashbury Railway Carriage and 
Iron Co. V. Rtche (1875), L. R. 7 H. L. 653. and Wenlock {Baroness) v. 
River Dee Co. (1885). 10 App. Cas. 354; as to powers of compames. 
see. generally, titles Companies, Vol. V., pp. 286. 725; Railways and 
Lanals, \ol. will., pp. 618, 61.9); and the powers of trade unions, 
being statutory, were held to bo construed strictly, so that what was not 
expressly or by reasonable implication authorised was prohibited {Amalga- 
mated Society of Railway Servants v. Osborne, supra ; compare Hammersmiih, 
etc. Rail. Co. v. Brand (1869), ^L. R. 4 H. L. 171; itwnf/ v. Reed (1869), 
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6 Ch. App. 4 ; Murray v. Scott, Agimo v. Murray, Brimelow v. Murray 
(1884), 9 App. Ca9. 519 ; A.-O. v. Manchester Corporation, [1906] 1 Ch. 643 ; 
and the cases referred to in title Companies, Vol. V., np. 285, 725). A 
power' might be not' only consistent with, but reasonably conducive to, 
the objects of the union and yet not so necossaiy as to be imphed 
when not expressly given {Amalgamated Society of Railvoay Servants v. 
Osborne, [1910] A. C. 87, 96) ; and it was not enough to show that a power 
was incidental, ancillary, or conducive to the purposes of the union ; 
it must be granted by ft^ir implication from the powers expressly 
granted (ibid,, at pp. 07, 103, where the use of the word “incidental” 
in A,’0. V. Great Eastern Rail, Co. (1880), 5 App. Cas. 473, was 
explained). Consequently, what was not within the ambit of the Trade 
Union Acts was held to be prohibited to a union (Amalgamated Society, 
of Railway Servants v. Osborne, supra, at pp. 93, 94), whether it was 
inserted as an original rule, or subsequently by amendment {ibid., at 
p. 97 ; but see ibid., per Lord Atkinson, at p. 100, where it was 
suggested that, if the rule had existed before the plaintiff became a 
member, ho might possibly have been bound by it ; and apparently, the 
original objects df a union might be added to by amendment, but the 
point has not been expressly decided; see ibid.; S. C., [1909] 1 Ch. 163, 
C. A., per Cozens-IIardy, jrf.Il., at p. 177. and per Fletcher Moulton, 
L.J., at p. 183) ; and it was hold to be ultra vires for a registered union 
to collect and apply its funds for the purpose of securing representatioir 
in ParliAnent {Amalgamated Society of Railway Servants v. Osborne, 
[1910] A. C. 87, overruling Steele v. South Wales Miners^ Federation , 
[1907] 1 K. B. 361) ; or on municipal or other local government bodies 
{Wilson v. Amalgamated Society of Engineers, [1911] 2 Ch. 324, where, 
by agreement, an exception was made in the case of boards of guardians). 
A levy was held to be none the less compulsory by reason of the fact 
that the members were notitied that, if they objected to pav, they must 
send a protest in writing to their branch secretary, and that the levy 
would be charged only on non-protesting members {ibid.). But the fact 
that the rules of a trade union included a rule which under the decision 
in the above cases was ultra vires was held not to prevent the union 
from being a trade union within the meaning of tlie Trade Disputes 
Act, 1906 (6 Edw. 7, c. 47), s. 4 (GasIccU v, Lancashire and Cheshire 
Miners' Federation (1912), 28 T. L. R. 518, C. A.); nor did the presence 
of such an ultra vires rule prevent a union from being sued in its 
registered name, so long as its certificate of legistration was not with- 
drawn or cancelled {Farr v. Lancashire and ('he shire Miners' Federation, 
[191311 Ch. 366). As to the application of funds in the assistance of 
litigation by members, see p. 620, post. In Amalgamated Society of 
Railway Servants v. Osborne, supra, at p. 98, Lord James op Hereford 
based his judgment, not on tl>e ground that the object was ultra vires 
(as to which ho dissented), but on the ground that by a rule of the union 
all candidates vrere to sign and accept the conditions of a particular 
political party and obey its “ whip ” ; and Lord .Shaw of Dunfermline 
expressed doubt {tbuL, at p. 100) as to whether the object was ultra vires, 
but based his judgment on the principle that an agreement by which a man 
binds himself to v^te as a member of Parliament in accordance with the 
direction of another person or body is against pubUg policy ; compare 
S. C., [1909] 1 Ch. 163, C. A., per iYETcuER Moulton, L.J., at p. 186, 
and per Parwell, L.J., at p. 194, who suggested that on the same 
principle it would be illegal for a landlord to bind his tenant, or an employer 
to compel his workmen, on pain of dismissal, to subscribe to party funds. 
On this question the rest of the court refrained from expressing an opinion. 
As to public policy generally, see note {h), p. 525, ante ; and title Con- 
tract, Vol. VII., pp. 394 cf scq. <?ua?rc, whether a union might use its 
funds in support of a newspaper advocating its interests ; from Lindker 
v. Pilcher { FM ), 70 L. J (k. b.) 396, 400, it would seem that it might so 
long as the paper was not carried on for purposes of profit or as a trade 
adventure (as to the question of hability of the trustees for a libel in such 
paper, see p. 665, post); but see Osborne v. Amalgamated Society of 
Railway Servants, [1909] 1 Ch. 163, C. A., per Farwell, L.J., at p. 192; 
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beoi:. a. 13 y the Trade Union Act, 1913 (<"), the fact that a combination 
Powers of has under its constitution objects or powers other than statutory 
a Trade objects (/) does not prevent the combination being n trade union for 
the purposes of the Trade Union Acts, 1871 — 190G (//), so long as the 
combination is a trade union within the statutory definition. 
Subject to provisions as to the furtherance of political objects (//), 
any such trade union has power to apply its funds for any lawful 
objects or purposes for the time being authorised under its con- 
stitution (i). 

PoUticfti 1145. There are, liowever, certain political objects in the 

objectH. furtherance of which a union may only apply its funds subject to 
certain prescribed conditions. These objects are the expenditure 
of money — 

(1) on the payment of any ex[)enso3 incurred either directly or 
indirectly by a candidate or prospective candidate* for election to 
Parliament or to any public office before, during or after the 
election in coinuixion with his candidature or election (A) ; 

(‘2) on the holding of any meeting or the distribution of any 
literature or documents in support of any such candWate or 
pi’ospe.ctive caiulidato (/) ; 

ta) on the nuuntenanco of any person who is a member of 
Pavlifinumt or who holds a public ofiico (m) ; 

. (1) ill conuexiou with tlio registration of electors or the selection 

of a candidate for Parliament or any [uihlic ollico (n) ; 


Vachcr d; Lfd. v. Ijondon Socicti/ of aomposifors, [1912] a K. U. 

r)47, C. A., per Fakwkll. L..1., at p. .kVJ : “It is no part ol the inuc- 
tious of a trade union to print and publish a newspaper ’’ ; but see it), 
infrti. 

(fl) 2 A: 3 Clco. 5, c. 30, 8. 2(1); see pp. 097, 598, ante, d’hc Tiadi^ 
Union Act, 191.1 (« Cc ,1 (feo. c. .10) is by thid , s. 8, to he construed as 
one with the Trade Union Acts, 1871 (31 3.‘) Viet. e. 31), and 1876 

(39 &; 40 \det. e. 22). 

if) Nanndy, the objects mentioned in the Trade Union Act Ameirtinont 
Act, 1876 (39 A: 40 \ict. e. 22), .s. 10; and also ihe provi.'^ion ot hene- 
liLH to incmber-s (Trade Union Act, 1913 (2 A. 3 Ueo. 5, e. 30) s. 1 (2) ) • 
and see pp. 597, 598, ante. * ’ 

iq) 34 A: 35 Viet. c. 38 ; 39 vV 40 Viet, c, 22 ; 

(h) t>ee tlio text, infra. 


6 Kdw. 7, c. 47. 

(i) Trade Union An. 1913 (2 vX 3 (ieo. 5, e. 30). s. 1 (1). This appears 
clearly to aiuliori.*<o tlie running o( or subscribing to a newspaper if power 
to do so IS taken by the rules ; tints disposing of the doubt referred to in 
note OU, p. G07,o?iy’. j>ut the object must be lawful ;»aiul it is conceived 
Hat tlu> dwi»u.ii !• Omni V. //.,«. 1 1!)I3) I 0),. 2,)n (a union maj not pay 
the costs ot an action by one of its oflicers in circumstances coustitutiDf>- 
maintenance) remaiii.> unalYectcd ; sco p. 630, ^ 

(0 p-ado Union Act, 19i:! (2 & 3 Goo. 5, c. 30). s. 3 (3). Public office is 
dclined as tlie omco of member ot any county, county borough, district or 
parish council or board of guardiams, or of any pilblic body who have 

or imlivcotly, by means ot a rate 

(t(nd.). As to election exjiense.s generally, see title Elections, ^'ol XII 
pp. 335, 3:16, 303, 364, 373. 380, ' 

(0 Trade Union Act, 1913 (2 A: 3 Geo. 5, c. 30), s. 3 (3). 

(m) Ibiei^ ; as to the meaning of public office, see note (k), supra. 


(h) Trade Union Act, 1013 (2 & 3 Geo. o, c. 30), s. 3 (3) As tc 
registration of electors, see title Elections, Vol. XII., pp. 241 et seq. 


30), 8. 3 (3). As to tho 
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(5) on the holding of political meetings of any kind, or on the 
distribution of political literature or political documents of any 
kind, uhless the main purpose of the meetings or of the distribution 
of the literature or documents is the furtherance of statutory objects 
as defined by statute (o). 

1146. The funds of a trade union (p) may not be applied, either 
directly or in conjunction with any other trade union, association, 
or body, or otherwise indirectly, in the furtherance of the above- 
mentioned political objects (without prejudice to the furtherance of 
any other political objects), unless the furtherance of those objects 
has been approved as an object of the union by a resolution for the 
time being in force passed on a ballot of the members of the union 
taken for the purpose in accordance with the statutory provisions 
by a majority of the members voting, and unless also, where 
such a resolutfon is in force, certain rules are in force, which 
rules must be approved by the Registrar of Friendly Societies 
(hereinafter called the Registrar), whether the union is registered 
or not((/). 

Such R resolution takes effect as if it were a rule of the union, and 
may bo rescinded in the same manner and subject to the same 
provisions as such a rule(r). 

Such rules must provide (1) that any payments in furtherance 
of such objects are to be made out of a separate fund (referred to as 
the political fund of the union), and for the exemption of any 
member from any obligation to contribute to such a fund if he duly 
gives notice that he objects to contribute; (2) that a member who 
is exempt shall not be excluded from any benefits or placed in any 
respect, either directly or indirectly, under any disability or at 
any disadvantage as compared with other members of the union, 
except in relation to the control or management of the political 
fund, by reason of his being so exempt, and that contribution to 
the political fund shall not be made a condition for admission to the 
unioi4(6*). 


(o) Trade Union Act, 1913 (2 & 3 Geo. 5, c. 30), 8 . 3 (3). Expenditure 
on meetings etc. in furtherance of statutory objects is permitted without 
qualification under ibid., a. 1 ( 1 ). As to “ statutory objects,” see pp. 597, 
698, ante. 

(p) Including a union which is in whole or in part an association or 

ooinbiuation of other unions (Trade Union Act, 1913 (2 & 3 Geo. 6 , c. 30), 
t. 3 (5) ). The pi^hibition applies clearly to both registered and un- 
registered .unions. • 

iq) Ibid., 8. 3(1). The Registrar of Friendly Societies moans, in relation 
to a registered trade imion whose roistered office, or an unre^tored 
trade union whose principal office, is situated in England or Wmes, the 
Chief Registrar of Friendly Societies, and in relation to a registered 
trade union whose registered office, or an unregistered trade union whose 
principal office, is situated in Scotland or Ireland, the Assistant Registrar 
of Friendly Societies for Scotland or Ireland respeciively (ibid., s. 7). 
As to the Chief Registrar of Friendly Societies, see, generally, title 
Friendly Spcieties, Vol. XV., pp. 129 et seq. 

(r) Trade Union Act, 1913 (2 & 3 Geo. 6 , o, 30), 9 . 3 (4). As to the 
rules generally, see pp. 627 et seq., post. 

(s) Trade Union Act, 1913 (2 Geo. 6 , c. 30), s. 3 (1) (a), (b). 
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1147. Any allegation by a member (f) that he is aggrieved by a 
breach of any rule so made is dealt with on complaint to the Regis- 
trar (//-), who, after giving the complainant and any representative 
of the union an opportunity of being heard, may, if he considers 
that a breach has been committed, make such order as he thinks ' 
just in the circumstances. Such order is binding and conclusive 
without appeal, and is not removable into any court of law or 
restrai liable by injunction, and on being recorded in the county 
court may be enforced as if it had been an order of the county 
court (w). 


1148. The ballot must be taken in accordance with rules of 
the union, to be approved for the purpose, whether the union is 
registered or not, by the Registrar (u). The Registrar must not 
approve any such rules unless he is satisfied that every member has 
an equal right and, if reasonably possible, a fair* opportunity of 
voting, and that the secrecy of the ballot is properly secured (b). 


1149. A member of a union may at any time give notice in a 

prescribed fortn(c), or in a form to the like effect, that he objects to 
contribute to the political fund, and on the adoption of a resolution 
ol the union approving the furtherance of political objects as an 
object of the union, notice must be given to the members acquaint- 
ing tluiiu that each member has a right to be exempt from con- 
tributing, and that a form of exemption notice can be obtained by 
or on behalf of a uicmbor either by application at or by post from 
tlio head oflico or any branch office of the union, or the office of the 
Registrar (d). / 

1150. On giving the p/)per notice of objection a member is 
exenipt, so long as bis notice is not withdrawn, from contributing 
to tile political fund as from the 1st January next after the 
notice is given, or, in tho case of a notice given within one month 


(/) It i.s to bo uotcd tliat uo provision is made for Iho case of a poison 
who dosires to bo a niombor but is rejected because ho will not uuiftrtake 
to contribute to the political fund. 

(») See p. SO!), anti'. 

{w) Trade LTnion Act, 1013 (2 tk 3 Geo. 5, c. 30), s. 3 (2), In Scotland, 
for “county court.” read “sheriflt court,” and for “injunction” read 
interdiot ” (i6i<i.) 

(a) See p. dOi), ante. 

{b) Trade Union Act, 1913 (2 & 3 Goo. 6, c. 30), b. 4 (1). 

(c) Iho form presenbeil in ibid.. Schedule, is as follows : — 

‘ ‘ [ JV ame of Trade U n iu « . ] ® 

‘ Political Fund (Exemption Notice). 

J hereby give notice that I object to contribute to the political fund 
rr, 1 Union, and am in consequence exempt, in manner provided 
by the Trade Union Act, 1913, from contributing to that fund. 

A.B. 


, , [Adaresa.l 

day of 19 .” 

(d) Tiade Union Act, 1913 (2 A, 3 Geo. 5, o. 30), s. 6 (1). Any such 
noti^ must bo given in accordance with rules approved for the purpose by 
the Registrar, having regard in each case to the existing practice and to 
the character of tho union {ibid.). Apparently, therefore, it is not 
necessary that a written notice bo sent to each member. As to the 
meaning of “the Registrar,” see p. 609, ante. 
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after the notice given to members on the adoption of a resolution 
approving the furtherance of political objects (<')» fi'oiii the date 
on Tvhich the member’s notice is given (/). 

1151. Effect may be given to the exemption from con- 
tribution either by a separate levy of contributions to the 
political fund from the members who are not exempt, in which 
case the rules must provide tliat no moneys of the union other 
than the amount raised by such separate levy shall be carried to 
that fund, or by relieving any members who are exempt from the 
payment of the whole or any part of any periodical contributions 
reijuired from the members of the union towards the expenses of 
the union, in which case the rules must provide that the relief 
shall be given as far as possible to all exempt members on the 
occasion of the same periodical payment and for enabling each 
member to know, Jis respects any such periodical contribution, what 
portion, if any, of the sum payable by him is a contribution to the 
political fund of the union (//). 

1152. All the provisions as to the application of funds for 
political |)urposes apply to a union which is in whole or in part an 
association or combination of other unions as if the individual 
memhers of the component unions were the members of that union 
and not the unions; but nothing in the Act(/0 prevents any such 
component union from collecting from any of its members who 
are not exempt from contribution to the political fund (i), on behalf 
of the association or combination, any contributions to the political 
fund of the association or combination (/i). 

1153. ,lf the llegistrar (j) is satisfied, and certifies, that rules 
for the purpose of a ballot, or rules imido for other purposes 
undiT the Trade Union Act, 1918 (A), which re(iuire his ai)))roval, 
have i)een approved by a majority of members of a union, whether 
registered or not, voting for the purpose, or by a majority of 
delogijtes of such a union voting at a meeting called for the 
purpose, those rules shall have effect as rules of the union, 
notwithstanding that the provisions of the rules as to the altera- 
tion of rules, or the making of now rules, have not boon complied 
with (/). 

'll 

1154. Any unregistered trade union may, if it thinks fit, at 
any time, without registering, apply to the llegistrar (./) for a 
certificate that it is a trade union within the meaning of the Trade 
Union Acj;, 1913 (m). The Registrar, if satisfied, having regard to 


(c) As to this notice, see p. 610, ante. 

if) Trade Union Act, 1913 (2 & 3 Geo. 6, c. 30), s. 5 (2). 

(fl) Ibid., 8 . 6. 

(h) Trade Union Act, 1913 (2 & 3 Geo. 6, c. 30), s. 3 (6). 

(i) As to exemption, see p. 610, ante. 

Ij) See p. 609, ante. 

(^) 2 & 3 Geo. 6, c. 30. 

(l) Ibid., 8. 4 (2). As to the rules generally, s^o pp. 627 ei 8e^, 
post. 

(m) 2 & 3 Geo, 5, c. 30, s. 2 (3) * and see note (6), p. .VJ?, ante. 
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the constitution of the union, and the mode in which the union 
is being carried on, that the principal objects of th^ union are 
statutory objects (n), and that the union is actually carried on for 
those objects, must grant such a certificate, but he may, on an 
application made by any person* to him for the purpose, withdraw 
any such certifufate if satisfied, after giving the union an oppor- 
tunity of being heard, that the certificate is no longer justified (o). 

Such certificate is conclusive for all purposes sp long as it is in 
force ( p). 

1155. Any person aggrieved by any refusal of the Registrar to 
give such a certificate, or by the withdrawal of such a certificate as 
aforesaid, may appeal. to the High Court within the time and it. the 
manner and on the conditions directed by rules of court ((?). 

Sect; 8. — Trade Union Agreements. 

Huii-Seot. — When Trade Union Legal at Common Law, 

1156. When a trade union is a legal association at common 
law (r) its agreements may, apart from and irrespective of tlie Trade 
Union Acts (.s), Ije enforced (t) as in the case of any ordinary club, the 


(n) Beo pp. 597, 508, ante, 

(o) 'J'raclo Union Act, 1913 (2 & 3 Geo. 6, c. 30), s. 2 (3). 

(p) Ibid,, H. 2 (5). • ‘ 

\q) Ibid, fi. 2 (4); compare title FiiuiNDLY Societies, Vol. XV., 

p. 134. 

(r) Boo p. COO, ante. ■ < 

{s) 34 & .36 Vict. c. 31 ; 30 & 40,V’ct. c. 22 ; G Edw. 7, c. 47. 

{t) liigby v. Connol (1880), 14 Ch. I). 482, 491 ; Swaine v. Wilson 
(1889), 24‘Q. B. D. 252, C. A.'; Cullen v, Litvin (1904), 20 T. L. R. 490, 
C. A.; Cozney v. Bristol Trade andCrdvidcnttiocielyy [1909] 1 K. B. pOl, 
C. k.,per (JiiANNELL. J,, lit p. 906, iuul7>er Gozens-II’akdy, at p. 016 ; ^ 
Eussell V. Amalgamated Soeiety of Carpenters and Joiners, [1910] 1 K. B. 
500, 616, C. A.; B. C., [1912] A. C. 421, 429; Osborne v. Amalgamated 
Society of Railway Servants, [19111 1 Uh. 640, C. A.; and see Baker v, 
Ingall, [1912] 3 K:. B. 100, 112, 117. C. A. It is Ao be noted, hoVever, 
that in Russell v. Amalgamated Society of Carpenters and Joiners, [1912] 
A. C. 421, Lord Loreburn, L.C., at pp. 428, 429, apparently regarded the 
question whether the union was legal or illegal at common law as irrelevant, 
and decided that an action against a union to recover beneQts was not 
maintainable on tho broad ground that the action is against a trade 
union directly to cnlorce or recover damages for breach of an agreement 
to provide benefits for members.” Lord Atkinson {ibid,, at p. 430) also 
expressed no opinion upon the legality or illegality^ of the union, and 
decided that tho %erion was not maintainable on the sole ground that the 
union was sued in a common law action (as distinguished from a repre- 
sratative action in equity) in its registered name and by its trustees, and 
that by reason of the lYade Union Act, 1871 (34 & 35 Vict. c. 31), s. 4, 
Taff Vale Railway v. Amalgamated Society of Railway Servants, [1901] 
A. C. 426, did not apply. Lord Robson {Russell v. Amalgamated Society 
of Carpenters and [1912] A. C. 421, at p. 438) also doubted whether 

an action against the union in its registered name and its trustees was pro- 
perly framed ; but the other members of the court (Lords Macnaghten, 
dHAW OF Dunfermline, and Mersey) decided tho case on the ground 
that the union was by virtue of its rules illegal at common law. The 
judgments of Lord*LoREBURN, L.C.. and Lord Atkinson (see supra) were 
treated as binding in Thomas v. Portsmouth “ A ” Branch of the Ship 
Constructive etc. Association (1912), 28 T. L. R. 372, though not necessary 
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jurisdiction being founded on a right of property vested in the 
member seeking relief (u). 

Sub-Skct. 2. — When Trade Union Illegal at Common Law. 

(i.) AgreemenU tn General Legal. 

1157 . An association even though illegal at common law as being 
in restraint of trade is by statute, in the case of a trade union, 
cleared ju:om the taint of illegality either criminal or civil {w). If, 
however, it is illegal at common law on that ground, and is therefore 
compelled to rely upon the Trade Union kc,U{x) to establish its 
legality, certain of its agreements are unenforceable by any party 
thereto {y). 

1158 . The purposes of a trade union, whether registered or not {z), 
are nut by reasijn merely that they are in resti^aint of trade unlawful 
so as to render any member liable tt) ci?iminlil prosecution for 
conspiracy or otherwise (a), or so as to render void or voidable any 

for the decision of that case ; but their precise elTect iipoh iho hitherto 
acoepted*principle that tho diatmetion between legality and illegality at 
common law is csseiitial is not clear, and in vieW of the judgments of 
the majority of tho House it is conceived that the principle cannot be 
said to have been ovcnuled. Probably aU that wtja meant was that a 
trade union legal at common law can only bo sued in a representative 
action and not in its registered njune. As to procedure, see pp. b64 et aeq., 
pt)st. 

{ u ) Jiighy V. Connol (1880), 14 Ch. D. 482, per Jessel, M.R., at p. 487 ; 
Osborne v. Amalgairiaied Society of liailway Servants, [1911] 1 Ch. 540, 
0. A., per Cozens-IIardy, M.R., at pp. 553, 554^ The right of voting is 
a property right {ibid., per Cozens-Hardy, M.R., at p. 564, and per 
Buckley, L.J., at p. 607), and “ property ’’ is not limited to a benclioial 
interest in land or chattels {ibid., per Fletcher Moulton, L.J., at p. 662, 
whtre it was suggested tliat a menjber of an association formed for 
charitable purposes has as much right, to. see to tho proper administra- 
tion of . the funds as if he had a beneficial interest in thorn). Tho 
members of a trade union have an undoubted interest in property, even 
in the narrow sense of the word (ibid.) ; compare Pender v. Lushinglon 
(1877^ 6 Ohr D. 70 .(ft vote may be property); lie Printers and Trans- 
ferrers Amalgamated Trades Protection Society, [1899] 2 Ch. 184 ; Finch v. 
Oake, [1896]' I Ch. 409, €. A. (where, apparently, it was, by implication, 
held that a member of a voluntary trade protection society entitled to 
legal assistance and to participate in a possible benevolent fund had a 
property sufficient to support a claim for an injunction against expulsion ; 
but the injunction was refused on other grounds ; see pp. 619, 620, post). 
As to the rights and liabilities of members of clubs, see title Clubs, 
Vol. IV., pp. 405 el seq. 

(w) See note (a), infra, note (b), p. 614, post. As ^0 the definition of 
a trade union, see pp. 597, 598, ante. 

(x) 34 & 36 Viot. c. 31 ; 39 & 40 Viet. o. 22 ; 6 Edw. 7, 0 . 47. 

(y) See pp. 615 et seq., post. But as to a doubt thrown on the relevance 

of the distinction between legality and iUegalily, see note (<), 612, ante. 

(e) Taff Vale Railway v. Amalgamated Society of Railway Servants, 
[1901] A. C. 426, 437 ; Osborne v. Amalgamated Society of Railway Servants, 
supra, per Farwell, L. J., at p. 190 (the first four seetions of the Trade 
Union Act, 1871 (34 & 35 Viet. c. 31), ss. 1—4, give protection to all trade 
unions, whether registered or unregistered). 

(a) Trade Union Act, 1871 (34 & 36 Viet. o. 31), s. 2. Consequently a 
tr^e union which is divided into a number of district lodges which con- 
stitute branches of the association but act separately from each other, 
having separate officers and appointing delegates to meet and couierwith 
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agreement or trust (h), A payment made under any such agree- 
ment is made for valid consideration and cannot be r^(>vered back, 
and is neither ultra rircH nor a breach of trust (c). ^ ‘ , 

delegates of otlier associations, is not a criminal association within the 
moaning of the Unlawful Societies Act, 1790 (39 3, c. 79), and the 

Seditious Meetings Act, 1817 (67 Geo. 3, c.‘19) (see title Criminai/Xaw 
AND Procedure, Vol. IX., p. 466), for though these statutes c^not be 
said to bo obsolete, the manner in which Parliament has dealt with tjajdd 
unions is quite inemfsistent with their efimmahty (Luby v. Warwickshire'' 
Miners' Associalion, [19!^]’ 2 01. 371; Parr V. Lancashire and Cheshire 
Miners' Federation, [1913J 1 Ch. 366). A8 to the question whether such 
coinbiriuHons wore criminal at common law, see note (t), p. 600, ante 
p. 6.39, j) 08 t ; title Criminal Law and Procedure, Vol. IX.-; p. 263, 
note (o). 

{b) Trade Union Act, 1871 (34 & 35 Viet. c. 31), 8. 3. The princmal 
objects of this enactment were to protect trade unions from defalcations 
bv their officcirs and to enable them to hold, and sue in respect of, property 
{kigbij V. Connol (1880), 14 Ch. D. 482, per Vessel, M.R., at p. 489,'- 
Wolfe V. Matthi'ws (1882), 21 Ch. D. 194, per Pry, J., at p. 196 ; Taff Vale 
Uatlway v. Amalgamated Society of Railway Servants, [1901] A. C. 426, 428). 
The agreements here rendered legal include the contract of membership 
and rights arising out of it ; see Osborne v. Amalgamated Society of Railway 
Servants, [1911] I Ch. 640, C. A., per Fletcher Moulton, L.J., at p. 669^; 
and see also ibiL,per Buckley, L.,l.,.at p. 667 : “ lie [the plaintilT] enjoyed 
a vote as a member, a right to subscribe to certain funds, a right to benefits 
from those funds, an interest in common with his fellow members in the 
property of the society^ g like right in all the advantages ol membership, 
and, in case the society ^bould be dissolved and the cominon purposes thus 
come to an end, a right to his distributive share of the a8.scts. These 
rights were all, by virtue of s. 3 [of the Trade Union Act, 1871 (31 & 35 
Viet. 0 . 31)], lawifuh although some, but’ not all, wore by virtue of s. 4 
unenforceable. The right to have benefits from the funds was unen- 
forceable ; others scorn to mo to bo clearly enforceable. TIictc is nothing 
in 8. 4 to forbid a court to entertain legal brooeedings to enforce the 
member’s right to his vote or hi^ right to his distributive share in wind- 
ing up. It is quite plain that he had rights iiv respect of property. 
All the pronerty of tho society belonged to-.liim i^nd his co-members, 
and none tne less bc^causc 8. 4 renders Unenforceable certain rights in 
respect of that property ” ; compare Yorkshire 3Iiners' Association v. 
Ilowden, [1906] A, C 256 ; S.C., [1903] 1 ’K. B. 308, 324, G. A. ; Amalga- 
mated Society of Railway Servants v. Osborne, [1910] A. C. 87 ; R. v. 
Registrar of Friendly Societies {\%T 2), L. R. 7 Q. B. 741, per Blackburn, J., 
at p. 746 ; and, in the light of the statement of BucKiJiY, L.J. (quoted 
supra), see Strick v. Swansea Tin-plate Co. (1887), 36 Ch. D. 568 (where, on 
the winding up of an (apparently) unregistered masters’ association, a 
summons was taken out by the trustees for the determination of the 
question who was entitled to share in the distribution ; seven members 
had boon expelled under a rule authorising expulsion for breach of any 
rule; the rule they had broken was admittedly in* restraint of trade 
and included amon^ the agreements declared uneiiiorceable ; an order was 
made directing an inquiry as to who were entitled to participate ; the 
Chief Clerk's certificate disallowed the claim of the seven members, who 
objected that to disallow their claims was to enforce directly tho rule 
under which they had been expelled : held by North, J., (i.) that the 
objection came too late, the court having already directed the inquiry and 
thereby entertained the proceeding ; (ii.) that tho proceeding having 
thus been entertained and tlio unenforceable agreements being by the 
Trade Union Act, 1871 (34 & 36 Viet. c. 31), s. 4, expressly declared not 
to be unlawful, the court was able to give effect to the rule for breach of 
which the seven mejpbershad been expelled and to treat them as no longer 
members). 

(o) Osborne v. Amalgamated Society ^of Railway Servants, supra, per 
Flbtoheb Moxjlton, L. j., alj p. 658. 
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(ii.) VntnforcmUc AqmmenU, 

U59.;j'h<nigh agreements are thus made lawful, nothing in the 
statutory 'provisions enables any court to entertain any pro- 
ceedings m 8 tit 4 ted with the object of directly (d) enforcing or 
recovering damages for tjie breach of any of the following agree- 
ments (c) made bj^'a trade union whether registered or unregis- 
tered (/) and .whether the action is brouglit by a member or by 
some f)erBon claiming in his place (j )) : — - 
(1) Any agreeinent between members ^ of "a'*' union as such 
concerning the gonditions ■ on which any members for the time 
being shall or shall not sell their goods, transact business (//), employ 
or be' employed (i) ; . * 


{d) As to the meaning of this word,, see note (/), p. 020, post. 

(e) Trade Union Act, 1871 (34 & 36 Viet. o. 31), s. 4. 

(/) Osborne ya Amalgamated Sdciely of llaiJway Servants, [1901)] 1 Ch. 
163, C. A., per Farwell,‘U.J., at p. 190 (see noto U),p. 613, ante ) ; Uozney 
V. Bristol Trade and Provident Bockiy, [1909] 1 K. B. 901, C. A., per 
CoZens-Hardy, M.R., at p, 916, and per Fletcher Moulton, L.J., at 
p. 919 ; SCO also ibid., per ChaniTell, d., at p. 905. ' The contrary view 
had becMi expressed in Burke v. Amalgamated Society of Dyers, [1906] 2 
K. B. 683, per A. T. Lawrence, J., Rt p. 691. In Wolfe v. Matthews 
(1882), 21 Ch, D. 194, and Stride v. Swansea Tin-plate Co. (1887), 30 Ch. D. 
568. the union was not registered. If tho union is legal at common law 
the prohibition against the enforcement of agreements ^does not apply, 
unless tho judgments of Lord Lorerurn, L.Ch and Lord Atkinson m 
Bussell V. Amalgamated Society of Carpenters and' Joiners, [1912] A. C. 
421, /428, 430 (as to which' see noto(l), p. 61 2,' apte), are to bo taken to 
have altered the law. It scetns, therefore, that any trade union, regis- 
tered or unregistered, which, like tho Amalgamal(ML Society of Railway 
Servants, has no rules in restraint of trade (see note (c), p. 602, ante) may 
be sued by any member fqr payn^ent of any benefits provided for by the 
rules ; but quaere whether it could be sued, if registered, in its registered 
name; see note (<), p. 612, ante. : 

(</) Bussell V. Amalgamaied Society of Carpenters and Joiners, supra, 
at p. 437 ; S. 0. (1909), as-reported 26 T. L. R. 620, per Piiilltmore, J., 
at 5 ^.. 521^ see note(^), p> 6'26, post. Tho prohibition against enter- 
teCinmg actions applies to an action by a nominee under tho Trade Union 
Act ^mendmeilt Act, 1876 (39 & 40 Viet. c. 22), s. 10, as to which see 
note ig), p. 626, post {Crocker v. Knight, [1892] 1 Q. B. 702, C. A.); 
and gu.ardians of the poor Wlio have, under the Divided Parishes and 
Poor Law Amendment Act, 1876 (39 & 40 Viet, c, 61), s. 32, incurred 
expense in tho relief of a pauper lunatic cannot recover the amount from 
a trade union from which such pauper is entitled to an allowance ; nor is 
a trade union a benefit or friendly society within that provision (Winder v. 
Kingston-upon-Bull Corporation for the Poor (Oovemors etc.) (1888), 20 
Q. B. D. 412), 

(h) Chamberlaiitk Wharf, TM. v. Smith, [1900] 2 Ch. 606, C. A. (tea 
clearing-house association ; members bound by rul<ft not to charge less 
than certain rates or to deal with non-members : held a trade union with 
illegal objects at common law ; and a member expelled for alleged breach 
of rules could not sue for an injunction to restrain the society from acting 
upon the resolution to expel him) ; as to tliis case, see note (h), p. 618, 
post; compare Stride v. Swansea Tin-plate Co., supra (see note (b), p. 614 
ante). 

{%) Trade Union Act, 1871 (34 & 35 Viet. o. 31), s. 4 (1); MulUU v. 
United French Polishers' London Society (1904), 20 T. L. R. 696 (action 
to restrain a union from levying a fine for an alleged breach of a rule is not 
maintainable, being an attempt to enforce directly one of the specified 
agreements ; but it is not stated which class of agremnonts was referred to ; 
presumably it was an agrcenient concerning the conditions on which 
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Sect. 3. (2) Any agreement for the payment by any person of any 

Trade subscription or penalty to a union (k ) ; 

Union ( 3 ) Any agreement for the application of the funds of a union to 
Agree- provide benefits to members (/), that is, sick and strike pay and the 

m^s. jjjjg. ‘^benefits” does not include a special undertaking 

to a member to pay the costs of legal proceedings prosecuted by the 
union in his name, and on his behalf (m), nor, apparently, does it 


the nicmberfl should be employed, or an agreement for the payment of a 
penalty, or both), following J^igby v. Connol (1880), 14 Ch. D. 482, and 
Chamberhiin' s Wharf, Lid. v. Smith, [1900] 2 Ch. 606, C. A., and 
distinguishing Uowden v. Yorkshire Miners* Association, [1903] 1 K. B. 
308, 0. A. (ior these cases, see Bote (h), p. 618, post). By aCTeements 
concerning the conditions on which a member shall or shall not bo 
employed are meant agrcemehU as to conditions of employment When a 
man is actually employed, in regard to such things as hours and wages, 
and bonds and arrangements between the employer and, employee ; not 
as to whether a member shall or shall not bo employed {Baker v. Jngall, 
[1911] 2 K. B, 132, 139 ; reversed, [1912] 3 K. B. 106, C. A., but, apparently, 
without alTectirig the above dictum). 

{k) Trade Union Act, 1871 (34 & 36 Viet- c. '31), s. 4 (2). An action 
to recover the amount of a fine deducted from a benefit payrn^t is an 
action to enforce, or to recover damages for breach of, an agreement for 
tlie application of funds to provide benefits {Gozney v. Bristol Trade and 
Vfovideni Society, [1909] 1 K. B. 901, 918, C. A. (see note (1), infra); 
MvUett V. United French Folishers* London Society (1904), 20 T. L, R. 
696). Quaere, whether an agreement by a member to repay in certain 
events money which he has receive as a benefit can bo described as an 
agreement for the payment of a penalty. In Baker v. Ingall, supra, at 
pp. 139, 140, it was held that it could not, and that what is not a penalty 
at common law cannot be a penalty under the Act, and also, apparently, 
that a penalty under the Act does not comprise all things that could be 
called penalties at common law, but it is confined to matters such as fines 
or exclusion from benefits. But the Court of Appeal, [1912] 3 K. B. 106, 
reversed the decision, holding that such agreement was part of an agreement 
for the application of funds to provide benefits ; see note ( 0 ), p. 017, post. 

(i) Trade Union Act, 1871 (34 &; 36 Viet. c. 31), s. 4 (3) (a) ; Sayer v. 
Amalgamated Society of Carpenters and Joiners (1902), 19 T. L. K. 122; 
Cullen V. Blwin (1904), 20 T. L. R. 490, C. A. ; Burke v. Amalga- 
mated Society of Dyers, [1906] 2 K. B. 683 ; Gozney v. Bristol Trad9 and 
Drorident Society, supra (where, the society being legal, it was held that the 
court had jurisdiction on a claim for payment of a sum deducted from 
sick benefit by way of a fine ; but had the society been illegal there 
would have been no jurisdiction) ; Cope v. Crossingham, [1909] 2 (Jh. 
148, C. A. (see note {h), p, 618. post) ; Hassell v. Amalgamated Society 
of Cawenters and Joint, is, [1910] 1 K. B. 606, 0. A. ; S. C., [1912] A. C. 
421 ; Mmid v. General Union of Operatiee Carpenters and Joiners (1910), 
26 T. U. R. 618 (tool benefit, tbat i*^, indemnifieation for loss of tools); 
Thomas V. Portsmouth “ A ” Branch of the Ship Constructive etc. Association 
(1912), 28 T. L. R. 172; compare M'^Kernan v. United Operative .Masons* 
Assotiation (1874). 1 R. (Ct. of Sess.) 463 (accident benefit); Shanks v. 
United Operative Masons* Association ^ (1874), 1 R. (Ct. of Sess.) 823). 
Quare whether an action by new trustees to recover funds from old 
trustees is maintainable ; see Cope v. Crossingham, supra, per Cozens- 
Hardt, M.R., at p. 159 ; and p. 019, post. 

(m) Lees v. Lancashire and Cheshire Miners* Federation (1906), Times, 
20th June (held, that the member was entitled to an indemnity and an 
order that the costs be paid by the union to the successful defendant in 
the action ; the action had been brought in the interests of the whole 
union) ; and compare General Union of Operative Carpenters and Joiners 
V. 0* Donnell (1877), fl I. L. T. (Journal) 282. As to the liability of a 
union on a guarantee to a solicitor to payjiis costs in conducting litigation 
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include the payments on distribution of the fund in a winding- ^«gt.3. 
up (n) ; an agreement to repay in certain events a benefit received is Trade 
an agreement for the application of the funds to provide benefit8(o); Union 

(4) Any agreement for the application of the funds of a union to Agree- 
furnish contributions to any employer or workman not a member of 

the union in consideration of his acting in conformity with the rules 
or resolutions of the union (p) ; 

(5) Any agreement for the application of the funds of a union to 
discharge any fine imposed upon any person by sentence of a court 
of justice (q) ; 

(6) Any agreement made between one union and another (?•) ; 

(7) Any bond to secure the performance of any of the agreements 
so declared to be unenforceable (s). 

1160. The agreements so declared unenforceable remain never- Powers of 
theless lawful (f). There appears to be nothing to prevent a court ^^urt in 
from declaring the moaning of any agreement or rule, even though suXa^^ee- 
it cannot grant consecj^uential relief (a), and the court will entertain menu, 
proceedings to determine whether in given circumstances the rules 
authorise the payment of strike pay(b), or to establish the right 


on behalf of membera, aoe MackendricJc v National Union of Dock Lahourers 
in Oreat Britain and Ireland (19lb), 48 Sc. L. K. 17 (union held liable, on 
the construction of the rules, in respect of such guarantee given by a 
branch). 

(n) See Osborne v. Amalgamated Society of Kailwa^ Servants, [1911] 

1 Ch. 640, C. A., per Buckley, L.J,, at p. 667 (quoted in note {b), p. 614, 
ante). For a case whore the court has made an order in respect of distribu- 
tion of funds in a winding-up, see Strick v. Swansea Tin-plate (Jo. (1887), 
36 Ch. 1). 658, referred to in note (b), p. 614, ante, note (n), p. 621, post. 

(o) Bakery. Ingall, [1912] 3 K. B. 106, C. A., reversing S. C., [1911] 

2 K. B. 132 (where a member received a lump sum under an agreement to 

repay the same in the event of his returning to work : held, tliat the 
agreement by which he received the sum and the agreement by which ho 
was to. repay it wore in effect one agreement for the application of the 
funds to provide benefits). Apparently, therefore, if a member is entitled 
unddt the rules to, and receives, a loan, he cannot bo sued for repayment or 
interest; see Baker v. Ingall, [1012] 3 K. B. 106, A., per Bucklby, 

L.J., at p. 118. In Wilkie v. King, [1911] S. C. 1310, the court followed 
Baker v. Ingall, supra, before it was reversed. 

(p) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 4 (3) (b) ; see Osborne 
v. Amalgamated Society of Railway Servants, supra, per Fletcher Moulton, 
L.J., at p. 658. 

iq) Trade Union Act, 1871 (34 & 36 Viet. c. 31), s. 4 (3) (o). 

(r) Ibid., 8. 4 (4). 

is) Ibul, 8. 4 (6). 

(t) Ibid., 8. 4 ; compare Osborne v. Amalgamated Society of Railway 
Servants, supra, per Fletcher Moulton, L.J,, at p. 658 ; M'Kernan v. 
United Operative Masons' Association (1874), 1 R. (Ct. of Scss.) 453 ; and 
see note {b), p. 614, ante. 

(а) See Osborne v. Amalgamated Society of Railway Servants, supra, 
per Fletcher Moulton, L.J., at p. 560; Denaby and Cadeby 
Main Collieries Co., Ltd. v, Yorkshire Miners' Association, [19061 A. G. 
384 ; Oozney v. Bristol Trade and Provident Society, [1909] 1 K. B. 901, 
C. A., per Fletcher Moulton, L. J., at p. 918 ; and compare R. y. Registrar 
of Friendly Societies (1872), L. R. 7 Q. B. 741. 

(б) Re Durham Miners' Association, Watson v. Gann (1900), 17 T. L. R. 
39, C. A. (where the question of jurisdiction does no* appear to have been 
raised); Yorkshire Miners' Aseodation v. Jlowden, [1906] A. C. 266; 
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of persons interested to inspect the books by an accountant (c), or 
to ascertain the proportions in which the funds should be distributed 
on a dissolution (d). 

1161. The agreements so declared unenforceable do not cover all 
the agreements which a trade union may, under the Trade Union 
Act, 1871 (f*), legaHy make((?), and consequently any agreement 
which does not come within the terms of the prohibition is not 
only lawful, but may be enforced (/). 

(iii.) Meanimj of Direct Enforcement. 

1162. The court cannot make an order entitling a lneml)er to 
participate (//) in the funds of a union, or for the administration 
of such funds (//). An action for an injunction to restrain mem- 
Ijors from applying the funds of the union in a manner incon- 


S. ()., [1903] 1 K. B. 308, 330, C. A. (the payment of strike pay to 
members who in breach of a rule have strucK without the sanction of 
the union and without giving proper notices terminating their employment 
is not a mere matter of internal administration with which thfc courts 
cannot interfere). 

(c) Norey y. Keep, [1909] 1 Ch. 661. 

{d) Me Printers and Transferrers Amalgamated Trades Vroieetion Society, 
[1899] 2 Oh. 184. This may, however, not involve any inquiry into any 
unenforceable agreement ; see p. 616. ante. 

(e) 34 &L 36 Viet. o. 31 ; Xorkshire Miners' AssocAation v. Jlowdcn, [1906] 
A. 0. 266, per Lord Macnaoiitkn, at p. 266 ; Russell v. Amalgamated 
Society of Carpenters and Joiners, [1910] 1 K. B. 606, 0. A. ; [1912] A. C. 
421 ; Oshome v. Amalgamated Society of Railway Servants, [1911] 1 Ch. 
640, C. A., per CqzENS-llAKDy, M.R., at p. 554, and per Buckley, L.J., 
at p. 667 (quoted in note (6),p. 614, ante). For an instance of an enforce- 
able agreement, see Lees v. Lancashire and Cheshire Miners' Federation 
(1906), Times, 20th Juno, rofeiTcd to in note (mj? P- 016, ante. 

if) For instances of such enforceable agreements and rights, see 
Oshome v. Amalgamated Society of Railway Servants, suj^ra, per Buckley, 
L.J., at p. 667. 

ig) Except perhaps in a winding-up ; see note {d), supra. 

(A) R. V. Registrar of Friendly Societies (1872), L, R. 7 Q. B. 741* per 
Blackburn, J., at p. 747 (“ We cannot administer the funds in dispute ; 
but 1 can see no reason wliy the parties should not be able to obtain relief 
and adjudication upuii their rival claims in equity”); Eighy y. Connol 
(1880), 14 (1i. D. 482, as explained in Osborne v. Amalgamated Society of 
Railway Servants, supra, at p. 5,64 ; Duke v. Li ttkhoy {ISSO), 49 L. J. (CH.) 
802, following Rigby v. Connol, supra ; Chamberlain's Wharf, Ltd. v. 
Smith, [1900] 2 Ch. 606, C. A., following Rigby v. Connol, supra ; and 
compare AUken v. Associated Carpenters and Joiners o/ Scotland (1886), 
12 R. (Ct. of Sess.) 1206 ; but (/aorc whether Rigby y. Connol, supra, 
was rightly decided* see Yorkshire Miners' Association v. Howden, supra, 
per Lord IIalsbury. L.C., who, while distinguishing between Rigby v. 
Connol, supra, and Wolfe v. Matthews (1882), 21 Ch. D. 194, said, at 
p. 261 : “ I am bound, however, to say if that decision [Rigby v. 
Connol, supra] ever came up for review, I think it would have to be 
considered whether it does not strike the word ‘ direct ’ out of the 
statute ” ; Yorkshire Miners* Association y. Howden, supra, per Lord 
Macnaghten, at p. 266. In Oshome v. Amalgamated Society of Rail- 
tvay Servants, supra, though the actual decision in Rigby v. Connol, 
supra, was not questioned, because the plaintiff there expressly claimed 
to be entitled to n^irticipate in the funds, certain expressions in the 
judgment (suggesting that the intervention of the court is excluded in 
any question arising upon the agreemefit constituted by the rules and 
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sistent with the rules is, however, maintainable (i), as is an action ior 


that the mere declaration of right to membership would amount to 
decreeing the specific performance of the whole contract of membership) 
were criticised and disapproved ; see Osborne v. Amalgamated Society of 
Railway ServantSy [1911] 1 Ch. 540, C. A., Cozens-Haudy, M.ll., at 

р. 554, per Fletcher Moulton, L. J., at pp. 561, 563, and per Buckley, 
L.J., at p. 568. Apparently Chamberlain's Wharf, Ltd. v. Smith, [lOOOJ 
2 Ch. 605, C. A., may be subject to different considerations, the agreement 
there being not for the provision of benefits, but an agreement under 
the Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 4 (1) (see p. 615, ante); 
and this case was distinguished in Yorkshire Miners' Association v. llowdcn, 
[1905] A. C. 250, per Lord Lindley, at p. 283, and in Osborne v. Amalga- 
mated Society of Railway Servants, supra, but not questioned : see ibid., per 
Fletcher Moulton, L.J., at p. 564. Possibly, too, both Rigby v. Connol 
(1880), 14 Ch. D. 482, and Chamberlain's Wharf, Ltd. v. Smith, supra, may 
be supported o^ the ground that to restore the plaintiff to membership 
would have involved an inquiry into the validity of the action of the society 
under ,a rule which came within the unenforceable agreements (see 
Osborne v^ Amalgamated Society of Railway Servants, supra, per Buckley, 
L.J., at p. 569), whereas in Osborne v. Amalgamated Society of Railway 
Servant^ supra, the plaintiff was not expelled for breach of any rule 
coverea by the provisions of the Trade Union Act, 1871 (34 & 35 Viet. 

с, 31), s; 4. In Duke v. Liltleboy (1880), 49 L. J. (cn.) 802, where the 
officers of a union sued the officers of a branch (i.) to restrain them from 
dividing the branch funds in contravention of the rules, and (ii.) for pay- 
ment over of the funds, Denman, J., refused both remedies. The refusal 
of (ii.) was, apparently, right ; see Cope v. Crossingham, [1909] 2 Ch. 148, 
C. A.; and note {1), p. 610, ante; Uie refusal oi (i.) was on a ground 
similar to that of Rigby v. Connol, supra, disapproved us above ; and 
though in Yorkshire ^tiners* Association v. ILowden, supra, Lord Lindley 
suggested, at p. 283, that the decision in Duke v. Littlehoy, suura, was due 
to the fact that the object of the action was wider than the object in 
Yorkshire Miners' Association v. Bowden, supra, it must probably be 
taken that on this point Dale v. Littlehoy, supra, is overruled. In Aitkcn v. 
Associated Carpenters and Joiners of ScoUand (1885), 12 R. (Ct. of Sess.) 
1206, the court assumed that no rights flowing from membership were 
enforceable at all and refused a declaration that the expulsion was illegal 
on the ground that its effect would be nil, but this view seems clearly 
wro«g ; see note {1), p. 020, post; and compare Cope v. Crossingham, 
supra (a claim by a union for the payment of funds in the liands of 
trustees of a branch is an attempt to enforce directly an agreement for 
the application of funds to j)rovidc benefits ; oth(*rwise, where the claim is 
to restrain the misapplication of the funds ; sec note (i), infra ; but quaere 
whether the society in this case was illegal at common law ,* see note(cj, 
p. 6H2, ante). Cope v. Crossingham, supra, appears to overrule a dictum 
in Madden v. Rhodes, [1906] 1 K. B. 534, per Lord Alverstone, C..)., 
at p. 537, to the effect that the trustees of a union may recover by 
civil proceedings* moneys, securities, books etc. withheld by trustees of 
a braucji. As to the recovery of such by criminal proceedings, see p. 636, 
post. 

(i) Wolfe V. Matthews (1882), 21 Ch. D. 194, distinguishing Riybyv. 
Connol, supra ; Taff Vale Railway v. Amalgamated Society of Railway 
Servants, [1901] A. C. 426, 428; Aljin v. Bewlett (1902), 18 T. L. R. 
664 ; Yorkshire Miners' Association v. Bowden, supra ; compare ibid., per 
Lord nAL.SBURY, L.C., at p. 261 ; Denaby and Cadeby Main Collieries 
Co., Ltd. V. Yorkshire Miners' Association, [1906] A. C. 384 ; Cope v. 
Crossingham, supra ; M*Tjaren v. Miller (or Amalgamated Society of Railway 
Servants for Scotland v. Motherwell Branch of the Society) (1880), 7 R. (Ct. 
of Sess.) 867. Ordinarily the trustees arc the proper persona to sue to 
protect the funds from misapplication, but if thoy refuse to do so an 
individual member may sue {Bowden v. Yorkshire Miners' Association, 
[1903] 1 K. B. 308, 328, 330, 336, C. A. ; affirmed, sub nom. Yorkshire 
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Sect. 3. an injunction restraining the union from expelling a member (/c). 
Trade In neither of these cases is an agreement to provide benefits 
Union directly enforced, for such proceedings need not have either the 
Agree* object or the effect of involving the administration of the funds or 
rn^B. application to provide benefits©. 


Miners' Association v. Uowden, [1905] A. C. 250. Such member need not 
bav(i first applied to the trustees when it is clear that such application would 
have been mthm {Uowden v. Yorkshire Miners' Association, [1903] 1 K.B. 
308, 331, 341). As a matter of form it may be advisable that the member 
be expressed to sue on behalf of himself and the other members (ibid., at 
p. 331 ) ; but, apparently, this is not necessaiy (ibid., at p. 336). In such an 
action the trustees should be made defendants (ibid., at pp. 308, 309, 323, 
340) ; and see Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 9 ; and p. 665, 
post. The injunction should take the form of prohibiting dii*ectly and in 
terms the diversion of the funds to the particular purpose which is hold to 
bo unauthorised (Yorkshire Miners' Association v. Uowdfen, [1905] A. C. 
250, 206 (form of order restraining the defendants from misapplying the 
funds and dealing with them contrary to the rules, disapproved) ) : for 
a similar variation of the form of an injunction, see Lyons (J.) A' Sons 
V. Wilkins, [1890j 1 Oh. 811, 820, 832, C. A. As to injunctions generally, 
fire title INJUNCTION, Vol. XVll., pp. 197 et seq. ♦ 

(Ic) Osborne v. AmaJaamaled Society of Lailway Servants, [1911] 1 Ch. 
640. C. A. ; Lnhy v. Warwickshire Miners' Association, [1912] 2 Ch. 371 ; 
Pair v. Lancashire and Cheshire Miners' Federation, [1913] 1 ('h. 366. 

(1) See the cases in note (t), p. 019, ante, note (k), supra. As to the 
mouning of the words “directly enforce “ in Rigby v. Connol (1880), 14 Ch. I). 
482, Ji:ssEL, M.E., considered that to declare an expelled member entitled 
to share in the benefits and to restrain the union from excluding him there- 
from were equivalent to directly enforcing an agreement for the application 
of the funds to provide benefits. As the plaintiff claimed to participate, the 
aoiual decision has not been overruled ; but the reasoning of the decision 
has been criticised and disapproved : see Wolfe v. Matthews (ISS'2), 21 Ch. D, 
194, where Fry, J,, distinguished Rigby v. Connol, supra, and illustrated 
the word “ direct ’* at p. 190 : ‘‘ An order that the defendants should pay 
money to the plaintiffs would bo a direct enforcement of an agreement for 
the application of the funds, but all that is sought here is to prevent the 
payment of the money to somebody else. Either that is no enforcement of 
the ftgreeinon t at all or it is an indirect enforcement. To take a simple ^ase, 
if there is u contract by A. to pay £100 to B., tliat contract is directly enforced 
by a judgment of the court directing A. to pay B. And the contract is 
only indirectly enforced or not at all by a judgment restraining A. from pay- 
ing the money to sonn one else. It is only by a stretch of language that such 
an order can b(' said to enforce A.’s contract ; the utmost that can be said 
is that it is then more likely that A. will pay B.” This view was 
adopted iu Yorkshire Miners' Association v. Bowden, supra, per Lord 
IIalsbury, L.C., at p. 261, mid per Lord Lindlet, at p. 280 (compare 
S. C., [1903] 1 R. B. 308. per Vaughan Williams, Jj.J., at p. 328), 
although Lord Macnagiiten, at p. 264, suggested that the word 
“ directly “ merely •pointed the antithesis between “proceedings to 
enforce agreements uirectly and proceedings to recover damages for 
breach of contract “ ; for a similar suggestion, see Cope v. Crossingham, 
[19091 2 Ch. 148, C. A., per Buckley, L.J., at p. 159; Osborne v. 
Amalgamated Society of Railway Servants, supra, per Cozens-Hardt, 
M.U., at p. 654 (“The statement of claim asks. , . an injunc- 
tion to restrain the society from acting upon and enforcing the 
resolution [to expel the plaintiff]. It does not claim the payment of 
any sum of mouey out of the funds of the union. If the plaintiff 
obtains the relief he seeks, ho will bo entitled, not as a matter of legally 
enforceable right, buj as a matter of reasonable expectation, to certain 
benefits for which he has subscribed**); and ibid., at p. 656 (“ Fry, J., 
in Wutfo V. Matthews, supra, dreW a* distinction between ‘directly 
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(iv.) Time for Taking Objection to Juriadiction. Shot. 3. 

U63. It appears that the objection to the jurisdiction may be Trade 
taken on appeal, even though not taken in the court below (m). Union 

Where, however, an order has been made, although wrongly, by a Agree- 

court entertaining legal proceedings for the enforcement of any of 
the agreements bo declared unenforceable, the objection that the When 
proceedings cannot be entertained comes too late, if taken at a later 
stage during the working out of the order (n), and rules which are 
only illegal because they are in restraint of trade will bo taken into 
consideration and enforced (o). Where a member sues ollicors of a 
union for a benefit payment and obtains a judgment against which 
no appeal is brought, and subsequently sues other officers for further 
instalments of the same benefit, the matter is not reft judicata, if the 
society is illegal at common law and the action is not maintainable, 
and the defeneg in the second action is good (p). 


Sect. 4 . — llegifttered Trade Unions. 

Sub-Sect. 1. — Regidraiion. 

1164. Any seven or more members of a trade union subscribing Number of 

• — — members. 

enforcing’ and ‘iudirocdly enforcing.’ . . . q’hiH view was distinctly adopted 
by the Court of Appeal and by the House of Lords in YorlcHhi 're Miners^ 
Associationx. Uowdai,^' [IhOS] A. (L 256) ; and soo Osborne v. Am tlgmaled 
Society of Railway Servants, [1011] 1 Ch. 540, C. A., per Fletciikk Molieton, 

L.J., at p. 651), and per Buckley, L..f., at pp. 567, 668. It is to bo noted 
that in Osborne y.‘ Amalgamated Society of Railway Servants, supra, the 
whole of this discussion went on the assumption that the society WU'S ill(‘gal at 
coiiiinoii law, an assumption which was held to be unfounded. Where a 
society is legal, no question of the prohibitions in the Trade Union Act, 

1871 (34 & 35 Viet. c. 31), s. 4, arises, unless the judgments of Lord 
Loreburn, L.C., and Lord Atkinson in Russell v. Amalgamated Society 
of Carpenters and Joiners, [1012J A. C. 421, at pp. 428, 430, are to be taken 
to have altered the law, as to which see note {t), p. 612, ante. 

{m) See Burke v. Amalgamated Society of Dyers, [1906] 2 K. B. 683, 
where, however, it was unnecessary to decide the point; and compare 
London, Edinburgh and Glasgow Assurance Co. v. Partington (1903), 19 
T. L. R. 389 ; General Union Society of Operative Carpenters and Joiners 
V. O'Connell (1877), 11 I. L. T. (Journal) 282. I’lio obj<5Ction can of course 
be taken m a defence, and also pre.sumably in a clear ease on an application 
to stay under R. S. C., Ord. 25,’ r. 4. 

(n) Strick v. Swansea Tin-plate Co. (1887), 36 Ch. D. 658, 601, 662 (see 
note (6), p. 014, ante), quoted in Taff Vale Railway v. Amalgamaied 
Society of Railway Servants, [1901] A. C. 426, per Farwell, J,, at p. 428, 
as deciding that on a winding-up the funds are distributed among the 
members in accordance with the rules of the society ; but qumre whether 
it decides more than that such is the result if the objection has not been 
taken in time, ^t would appear that on a winding-up the court may 
enforce Hie rules as to the rights of members to partitnpate, on the ground 
that such rules do not come witliin the agreements declared unenforceable 
(see note (d), p. 618, ante), but that if a member has been expelled under 
a rule declared unenforceable, and his restoration to membership involves 
an inquiry into the validity of and the enforcement of that rule, the 
objection to the jurisdiction of the court, if taken in time, will bo good ; 
see note {h), p. 618, ante. 

(o) Strick V. Swansea Tin-plate Co., supra. * 

Ip) Cullen V. Elwin (1904), 20 T. L. R. 490, C. A. Apparently, the 
court may take the objection even though the parties agree not to raise 
the question of illegality {ibid., per Romer, L.J., ^t p. 491, and per 
Mathew, L.J., at p. 492; compare Great NorthAVesi Central Railway v. 

Charlebois, [1899] A. C. 114, P. «.). * 



Trade and Trade Unions. 


Sect. 4. their naiiios to its rules may register the \ink)ni{q). The registration 
Registered is void if any one of tlie purposes of the union is unla*wful (r). 

Trade 

Unions. 1165. An application to register, and printed copies of the rules 

*ApDli^ion ^ names' of the officers, must be sent to 

the U(igiHtrar(^), who, upon being satisfied that the union has 
complied with the regulations in force respecting registry, must 
register the union and the rules (t). If two applications are made 
‘ by two s{3ctions of the same union each applying for registration in 
the same name and each claiming to have the authority of the 
governing body of the union, the liegistrar is justified in refusing 
to register on either application (a). 

The Registrar may not register any combination as a trad^ 
union unless in his opinion, having regard to the constitution of 
the combination, its principal objects are statutory objects (w). 

If a union applying for registration has been « in .operation 
for more than a year before the date of application, a general 
statement of receipts, funds, effects and expenditure in the fprm of 
the annual general statement hereafter referred to must be sent to 
the Registrar (a). 

Oertiticftte. The Registrar, on registering the union, issues a certificate which, 
unless “proved to have been withdrawn or cancelled, is conclusive 
evidence that the regulations with respect to registry have been 
complied with (h). 

flegulationa. 1166. Regulations (c) as to registry and as to the seal, if any, to 


(v) Trade Union Act, 1871 35 Viet. c. 31), s. 6. As to forms, soo 

note {e), p. 023, jmt. 

(r) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 6. “Unlawful” 
means unlawful in any other way than as being in restraint of trade ; 
thus, a purpose might be criminal; compare Swaine v. Wilson (1889) 
24 Q. B. D, 252, 250, C. A. 'I'he Trade Union Act, 1871 (34 & 36 Viet! 
0 . 31), B8. 0, 13(5) (see note (5), infra), are to bo read with the, Trade 
Union Act Amendment Act, 1870 (39 & 40 Vict. c. 22), 's. 8 (soo note [z), 
p. 020, yosi), and tlie result is that a registered union can be sued ih its 
registered name until its certificate of registration is withdrawn or cancelled, 
notwithstanding that one of its rules is illegal {Furr v. Lancashire and 
Cheshire MinerF Federation, [I913J 1 Ch. 300). As to right of action 
generally, see ])p. 06 1 et seq., post. 

H8) Trade Union Act, 1871 (34 & 35 Vict. c. 31), ss. 13 (1), 17. The 
Registrar lays before Parliament an annual report of the matters transacted 
by him in puisuauce of the Act. ^ibid., s. 17). For form of .application, see 
Encyclopaedia of Forms and Precedents, Vol. XIV., p. 515. As to the 
Registrar, sec p. 009, ante. « 

(<) Trade Union A>t, 1871 (34 & 35 Vict. c. 31), s. 13 (2). 

(u) K V. Ecqistrar of Frimdhj Societies (1872), L. R. 7 Q. B. 741 ; see 
note ig), p. 023, post. 

(w) Trade Union Act, 1913 (2 & 3 Geo.‘6, c. 30), s. 2 (2). As to the 
meaning of “statutory objects,” see pp. 597. 598, ante. 

(a) Trade Union Act, 1871 (34 & 35 Vict. c. 31), s. 13 (4) ; see p. 031, 
post. 

{b) Trade Union Act, 1871 (34 & 35 Vict. c. 31), s. 13 (5). As to with- 
drawal and cancellation of registration, see pp. 625, 626, post; see also 
Farr v. Lancashire and Cheshire Miners' Federation, supra; and note (r), 
supra. ^ 

(o) The regulations in force are the Regulations (1876 and 1890) 
Governing Registered Trade Unions (Stat.%R. & 0. Rev., Vol. XIII,, Trade 
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be used for the purposes ^of registry (</)» forms to be used for ^kot. 4. 
registry (t')> the inspeclj^on oi documents kept by the Registrar, and Registered 
the fees, if any, to be pard(/), and generally for carrying the Acts Trade 
into effect, are made by a Secretary of State (<;). No such regulation 
Ciin, however, make the Registrar’s certificate conclusive evidence 
of the validity of an alteration of the rules (/i). 

1167. Any person aggrieved by any refusal of the Registrar to Appeal, 
register a combination as a trade union may appeal to the High 
Court within the time and in the manner and on the conditions 
directed by rules of court (i). 

Suu-Skct. 2 . — General Ejfed of Keyittraiion. 

1168. A registered trade union is not a corporation nor an entity, 
individual nor a partnership (k) ; but it becomes by registration a 

legal entity distinct from an unregistered trade union (/). Its 

Unions, p. f), dated the 1st November, 1870, as amended 29th April, 1890; 

Beo Encvclopicdia of Forms and Precedents, Vol. XIV., pp. ."^OO et aeij. 

(d) There is no r* gulatioii as to th ' seal. 

(e) For the form of application, and other forms, see. Regulations (1870 
and 189(^ Governing RegistiTcd 'Trade Unions; Kncyclopajdia of Forma 
and Precedents, Vol. XIV., p. 015. 

(/) Not exceeding £1 for registering a union, 10<?, for registering altera- 
tions in rules, and 2^^. 6(1. for inspection of documents (Trade Union Act, 

1871 (34 &: 35 Viet. c. 31), s. 13 (0), and Sched. II.). 'The fees are the 
maximum lers set out above except that for inspection on the same day of 
on(^ or more documents relating to the same union tlie fee is U., and certain 
addithmal fees; see lU'gulations (1870 and 1890) Governing Uc'gistored 
Trade Unions, r. 24. The Registrar may dispeiiBC with the fee for inspec- 
tion of documents in cases where ho may consider it to the public interest 
to do so {ibid.). 

{g) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 13 (0). The regula- 
tions are made by the Hoiiio Secretary. • In U. v. liefjistrar of Friendly 
SocietieH (1872), L. R. 7 Q. B. 741, the following regulations of the Home 
Secrefary (8th December, 1871) were considered to be inlra vires : 

“ (1) 'I ho Registrar shall not register a trade union under a name identical 
with that ot any other existing trade union known to him, whether 
registered or not registered * . . [for the words of the Act, see p. 024, pont]; 

(2) U^on an application , for the registration of a trade union which is 
already in operation, the Registrar, if he has reason to believe that the 
applicants have not been duly authorised by such trade union to mako the 
same, may, for the pgrpose of ascertaining the fact, require from the ' 
applicants such evidence as may seem to be necessary.*’ But no power is 
given by the Act to administer an oath or compel the production of any 
evidence ; and, apparently, the duties of the Registrar arc ministerial and 
not judicial ; see the report of the Registrar, set out in B. v. BeejiMrar of 
Friendly Societies, supra, at p. 743. The existing regulations, Regula- 
tions (1876 and 1890) Governing Registered Trade Unions, rr. 2, 3, are 
identical jkvith the above. • 

(h) Osborne V. Amalgamated Society of Bailivay Servants, [1909] 1 Ch. 

163, 170, C. A. 

(i) Trade Union Act, 1913 (2 & 3 Geo. 5, c. 30), s. 2 (4)), No such 
rules have as yet been made. 

{k)*Be Amos, Carrier v. Price, [1891] 3 Ch. 159, 164 ; Taff Vale Bailway 
V. Amalgamate Society of Railway Servants, [1001] A. C. 420, 427, 439, 

440; Yorkshire Miners^ Association v. Bowden, [1905] A. C. 266, 280; 
compare Mackendrick v. National - Union of Dock Labourers in Great 
Britain and Ireland (1910), 48 Sc. L. R. 17 ; Bussell v. Amalgamaied 
Society of Oarpenters and Joiners, [1912] A. C. 421, jpej Lord Macnaguten, 
at p. 429. 

{1) Taff Vale Railway v. Anmlgarnated Society of Railway Servants, 
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Teadb and Traps Unions. 


Bdct. a regifitered name is to be used and allied in all legal proceedings, 
Registered unless there is any provision inconsistent with such use (m). 

Trade jjgg -whether a trade union is registered or not is irrelevant to 

tlie question whether its agreements are enforceable, as is the fact 
Enforcrmont that it describes itself as a trade union or as formed to regulate 
of iigrirment, relations between employers and workmen (n). 

Sub-Sect. ‘<i.—Name. 

Rt^cmbiancf 1170. No trado union may be registered un(|er a name identical 
of name. with that by which any other existing union has been registered, 
or so nearly resembling such name as to he likely to deceive the 
members or the public (o). 

Change of A luiiou may change its name with the approval in writing of the 
name. Hegistrar and the consent of not less than two-thirds of the total 
number of members. No aliange of name affects any right or 
oliligation of the Anion or of any member, and any pending legal 
proceedings may be cohtinued by or against the trustees of the 
union or any other otlicer who may sue or be sued on behalf of the 
union, notwithstanding the change^(]>). , 

Notice in writing of every change of name signed by seven 
members and countersigned by the secretary, together with a 
statutory declaration by the secretary that the statutory provisions 
in respect of changes of name have been complied with, must be 
sent to the Central Office of the Registry of Friendly Societies 
and there registered. Till registration the change does not take 
effect (f^). 

[1901] A. 0. 426, 442. It is described in Osborne v. Amalgamated Society 
of Itailwaif Servants, [1909] 1 Ch. 163, C. A., per Cozens-IIardy, M.R., at 
p. 174, as “ a species of gi«i«-corporation ” ; see ibUl, per Fakwell, L.J., 
at p. 191 ; 8. 0., [1910] A. C. 87, per Lord Atkinson, at p. 102 ; and 
compare Wilson v. Scottish Typographical Association, [1912] S. C, 534. 

(m) 'faff Vale Railway v. Amalgamated Society of Railway Servants, 
[1901] A. C. 426, per Lord Brampton, at p. 442. For an instance of an 
iDifonsistont provision, see Trade Union Act, 1871 (34 & 36 Viet. c. SR, s. 9, 
as to which see p. 665, post ; and see also Trado Disputes Act, 1906) 6 
Edw. 7, c. 47), 8. 4 ; and p. 605, post. 

(n) Qosney v. Bristol Trade ana Rrovident Society, [1909] 1 K. B. 901, 
C. A. (society registered as a trade union, but nothing illegal in its rules ; 
held, that the court had jurisdiction on a claim to recover a sum deducted 
from such pay by way oi fine) ; and see notes (o), {p), p. 599, ante. 

(o) Trade Union Act, 1871 (34 & 36 Viet. c. 31), s. 13 (3) ; Regulations 
(1876 and ISJiO) Uovcrning, Registered 'I’rade Unions, r. 2. As to the 
similar provision in the case of companies, see title Qompanies, Vol. V., 
pp. 84, 86; compare R. v. Registrar of Friendly Societies (1872), L. R. 7 
Q. B. 741 ; and see note {g), p. 623, ante. 

ip) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. o. 22), s. 11 ; 
Regulations (1870 and 1890) Governing Registered Trado Unions, r. 16; 
Forms N., 0. (see note (f),p. 623, antr). The fee for certificate of registry 
of a change of name is 10s. (Regulations'* (1876 and 1890) Governing 
Registered 'Irade Unions, r. 24). As to the Registrar, see p. 609, ante. 

iq) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), 8. 13. 
As to the penalty for failure to send the above notice and declaration, 
see t6id., s. 16; and p. 635,‘po«f. As to the regulations and forms, see 
note (o), p. 622, note (e), p. 623, ante. As to me Central Office of the 
Registry of Friendly Societies, see title Friendly Societies, Vol. XV., 
pp. 129, 130. 
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Sub-Sect. 

1171. Every registered trade union must have a registered office ; 
and if any union under the Trade Union 1871 — 1918 (r), is 

in operation for seven days without such an office the union and 
every officer is liable to a penalty not exceeding £5 for every day 
during which the union is so in operation. Notice of the situation 
of such office and of every change therein must be given to the 
registrar and recorded by him, and till such notice is given the 
union has not complied (.s’) with the Trade Union Acts, 1871 — 
1013 0). 

A trade union carrying or intending to carry on biuunoss in more 
than one country (0 must bo registered in the country in which 
its registered office is situate ; but copies of the .rules, and of all 
amendments thereto, must, when registered, be sent to the Registrar 
of Friendly Societies of each of the other count\*ies to bo recorded 
by him. Till such rules are recorded iiUany country the union is 
not entitled to any of the privileges of the Trade Union Acts, 1871 
— 1913 (r), in that country, and amendments do not take effect in 
any country till recorded there (a). 


Sect. 4 . 

Regiatered 

Trade 

Unions. 


lU'}^i8t«red 

olUce. 


Carry i II on 
business in 
different 
countries. 


Sub-Skct. 5 . — (Cancellation of liejtst ration. 

1172. No certificate of registration may be withdrawn or cancelled wiicn 
otherwise than by the Registrar (/r), and by him only at the re(iuest 
of the utnon, to be evidenced as he may from time to time direct; ' 

or on proof to his satisfaction that a certificate has been obtained 
by fraud or mistalcc, or that the registration has become void by 


(r) 34 & 35 Viet. c. 31 ; 33 & 40 Viet. c. 22 ; (> Kdw. 7, c. 47 ; 2 & 3 
Gb*o c. 30. 

(s) 'Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 15 ; Kogulation 15 ; 
Form M. It may bo noted tliat it is not stated, as in the Trade Union 
Act Amendment Act, 187G (39 iV 40 Viet. c. 22), h. 15, who is to prosecute ; 
therefore, it sconi'^, any person may ; .see note (/c), p. 0.35, post. Apparciiily, 
tins provision does not in itself confine the union to the jurisdiction of 
liiC courts within whose jurisdiction the ollico is situated {Mackendrick v. 
National Union of Dock Labourers in Great Britain aiui Ireland (1910), 48 
Sc. L. K. 17). No fee is payable on registry of notice of a change of ollico 
(Regulations (1870 and 1890) Governing Registered 'Trade Unions, r. 24). 

(!) “Country ” here means England, Scotland, or Ireland (Trade Union 
Act Amendment Act, 1870 (39 & 40 Viet. c. 22), s. 0). 

(a) Trade Union Act Amendment Act, 187(5 (39 & 40 Viet, c, 22), s. 6 ; 
R< 3 gulations (1870 und 189i)) Governing Registered Trade Unions, rr. 11, 
15 b. As, to the penalty for failure to send these dofuments, see Trade 
Union Act Amendment Act, 1876 ^39 & 40 Viet. c. 22), s. 15 ; and p. 0.3.5, 
nosi. Apparently, a union registered in one country but having branches 
in another country, where also a copy of its rules ha.s been lecorded, is 
subject to the jurisdiction of both countric.s {Mackendrick v. National 
Union of Dock Jjabourers in' Great Britain and Ireland, supra) ; and, 
apparently, a union may be redstered in each country {ibid.). The 
removal of the registered office from one country to another does not 
render it necessary to re-register the union in the country in which its new 
registered office is situate (Regulations (1870 hnd 1890) Governing Regis- 
tered Trade Unions, r. 16 a). No fee is payable for recording rules or 
documents already registered in another country r. 24). 

(u') As to the Registrar, see p.^09, ante. 

H.L. — xxvn. 3 s 
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Sect. 4. 

Registered 

Trade 

Unions. 


Notices. 


AppCfiN. 


Effect of 
cancollaiion. 


What 

c’Oii.sfiliitt'S 

iiicrnlMTsliii). 


Trade and Trade Unions. 

reason of one of the purposes of the union being unlawful (^), or 
that the union has wilfully and after notice ^om a registrar 
violated any of the provisions of the Trade Union Acts, 1871— 
1918 (y), or has ceased to exist (-^); or if the constitution of the 
union has been altered in such a manner that in the opinion of the 
Registrar its principal objects are no longer ‘‘ statutory objects ” (u), 
or if, in his opinion, the principal objects for which the union is 
actually carried on are not statutory objects ” (^). 

Before a certificate can be withdrawn or cancelled the Registrar 
must, except when the withdrawal or cancellation is at the request 
of the union, give to the union not less than two months’ notice 
in writing specifying briefly the ground of the proposed with- 
drawal or cancellation. If, however, the registration is shown to 
have become void by reason of one of the purposes of the union 
being unlawful (c), such notice is unnecessary, and it is the duty 
of the Registrar to cancel the certificate forthwith (“/). 

Any person aggrieved by the withdrawal of a certificate of regis- 
tration on the ground that the constitution of the union has been 
so altered that the principal objects are no longer statutory objects, 
or that the principal objects for which the union is actually carried 
on are not “statutory objects,” may appeal to the High Court 
vvithiq the time and in the manner and on the conditions directed 
by rules of court (c). 

A trade union whose certificate has been withdrawn or cancelled 
ceases forthwith to enjoy as such the privileges of a registered 
union, but without prejudice to any liability actually incurred by 
it ; such liability may be enforced against it as if the withdrawal 
or cancellation had not taken place (/). 

Sub-Skct. O.—Meinhevs/ti}), 

U73. A person becomes a member (g) on acceptance of his 

{f) That is, otherwise than as in restraint of trade; see note (r), p. G22, 
ante. ^ 

{if) See note (r), ]). 025, ante. 

{s) Trade Union Act Amondnient Act, 1870 (39 & 40 Viet. c. 22), s. 8 ; 
ITade Union Act, 1871 (34 & 35 Viet. c. 31), s. 6 ; Regulations (1870 oikI 
1890) (roveniiiig hcg’stcrcd Trade Unions, rr. 12 - 14. No fee is payable 
for registry of cancellation or withdrawal of a certificate {ibid., r. 24). 
Till the withdrawal or cancellation of its certificate a registered union 
can bo sued in its rogiaiered name notwithstanding tliat one of its 
objeots is illegal {Farr v. Lancashire and Cheshire Miners' Federation, 
[1913] 1 Ch. 366). As to the right of action generally *806 pp. 664 et seq., 
post. < . ' 

(a) See pp. 597 et seq., ante. As to the Registrar, see p. 609, ante, 

{b) Trade Union Act, 1913 (2 & 3 (Jeo. 5, c. 30), 8. 2 {2) ; and see pp. 597 
ft scq., ante. 

{(') See note (j), supra. . 

(d) Trade Union Act Amendment Act, 1876 (39 Ai 40 Viot. c. 22), 8. 8 ; 
Trade Union Act, 1871 (34 Sc 36 Viet c. 31), s. 6. 

(c) Trade Union Act, 1913 (2 &: 3 Geo. 6, c. 30), 8. 2 (4) ; in Scotland the 
appeal is to the Court of Session {ibid.). No such rules have as yet been 
made. 

if) Trade Union Act Amendment Act, 1876 (39 40 Viet. c. 22), e. 8. 

ig) In the case cS unregistered unions the right to be a member is 
subject to the ordinary rules as to the capacity to make contracts; see title 
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entrance fee and contributions and the receipt by him of a card of 
membership ; he cannot thereafter be expelled in the absence of a 
rule givinp: power to expel, and if such power exists he cannot bo 
expelled without having an opportunity of obtaining a hearing (/t). 

1174. An infant above the age of sixteen may be a member of a 
trade union, unless its rules contain a provision to the contrary ; and 
may, subject to the rules of the union, execute all instruments and 
give all acquittances, necessary under the rules and enjoy all the 
rights of a member, except tlmt he cannot be a member of the 
committee of management, a trustee or treasurer (a). 

Sl'U-SuCT. 7. — Jitihs. 

.(i.) Stottitor^ lir'ininmeiiis. 

U75. The rules of every registered trade union must contain the 
following provisions (A) : — 

(1) The name of the union (<•) and its place of meeting for 
business ; , 

(2) Tke whole of the objects for which the union is to be estab- 
lisheiU^/), the purposes for which its funds shall be applicable, tlie 


(U)NTRAOT, V(»l. VIT., i)p. «'M 0 . ;ui. Tlu' st.'itutorv provisious scoiii clearly 
to apply only to remastered iinioiH. As to the specijil ])rovisioTiB relating to 
nomination "and p<iyineiit> on de.ath, sec* tith‘9 Kxf/’UTOhs anu Adminis- 
trators, Vol. XIV , p. 102; Friun'DLY Sooiktiks, Vol. XV., pp. 102 
rt sct{. ; iNDU'^rRIAL, PltOVIDEST, AND SiMILAU SOCIETIES, Vol. XVll., 
p. 17; and s<‘e Crocker v. Kni(jhf, fl892] I Q. B 702, (\ A.; Uusselly. 
Amdhfdmtiletl Soncfi/ of (Unyenfci.^ ond Joiners (1900), 25 T. L. K. 520, 
521 ; S. [ 1912] A. ('. 421, 4:17. li th(* total personal i)roperty of any 
]K‘r.son entitled to make a nomination exceeds £100, any sum paid with- 
out ] robate or letters of administration is, notwithgtanding Btudi nomina- 
tion o! payment, liable to pr(»hate duty as part ot tlie amount on which 
sucli duty is cliargcd. The trustees maylteforp m.akiiig anysueh ]>aymeijt 
require a stat utory declaration by the chaimant, or bvone <d the claimants, 
that the total p< rson.al estate of the deceased, including the sum in q\f(8- 
tion, does not, after deduction of debts and turnaal <-x ponses, exceed the 
valuo ot £100 (Provident Nominations and Small Intestacies Act, 1883 
(46 & 47 Viet. c. 47), s. 10 (2) ). 

{h) Ltihj V. Wnrwickshire Miners^ Assocuiiion^ [1912] 2 Ch. 371 ; Parr v. 
Lancaslure and Cheshire Miners' Federation^ [1913] 1 Ch. 366, 373. The 
principle of these cases is, it is conceived, ns)t confined to Registered 
unions. 

(u) Trade T^niori Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 9. 
As to infants, generally, s^e titio Infanes and (hiiLDREN, Vol. XVII., 
pp. 39 ei sea. ^ 

(b) Trade U^ion Act, 1871 (34 & 35 Viet. c. 31), s" 14 (1), Sched. I. 
For a suggested form, of rules, see Encyclopaedia Forms and Precedents, 
Vol. XI V., p. 517. As to the special rules relative to the furtherance of 
political objects, see pp. 609 et scq., ante. 

(c) As to the nhme, see p. 624, ante. 

{d) Before the Trade Union Act, 1913 (2 & 3 Geo. 5, c. 30), the objects 
which could be specified in the ruloJ! included only objects strictly within 
the scope of the Trade Union Acts {Amalgamated Hoeieig of Udilwag Servants 
V. Osborne, [1910] A. 0. 87, 96), and the rules were held to constitute an 
exhaustive code {He Durham Miners' Association, Watson v. Cann (1900), 
17 T. L. R. 39, C. A. ; Oram v. Hutt, [1913] 1 Ch. 2.59, 2^6). It is conceived 
that the rules must still be treated as an exhaustive code ; but as to tlio 
>extension of the objects which thdy may include by the Trade Union Act, 

•S 8 2 
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Trade and Tsade Unions. 


Sect. 4. conditioDB under which nny meinber lany become entitled^ to any 
Registered lieneSt assured thereby, and the &nes and forfeitures to be imposed 
Trade on any lueniJm ; 

Unions. manner of making, altering, amending, and rescinding 

ralesi^); 

(4) A provision for the appointment and removal of a general 
committee of management, of a trustee or trustees (/), treasurer, 
and other ofiicers (p) ; 

(5) A provision for the investment of the funds, and for an annual 
or periodical audit of accounts ; 

(6) The inspection of the lx)oks and names of members of the 
union ])y every person having an interest in its funds (k) ; 

(7) Provisions for the manner of dissolving the union (i). 

Copy of ru!.>. 1176. A copy of the rules must be delivered to every person on 

demand on payment of not exceeding ls.{L'). 

(ii.) Aiaendincnt of Rules. 

KfTcci ot 1177. Amendments must be made in strict accordancc 3 with the 
aiiaM-iitirnr. rules (/), and amended rules, if ultra vires, are not validated by 
registration (m). llules capable of amendment must be adhered to 


1913 (2 & 3 Cico. 5, c. 30), see note (6), p. i)d7,anle. As to the Tiadc Union 
Acts, see not© (r), p. t)2.>, ante. 

(e) iUs to aiucndinent, seo tin; text, infra. As to the registration of 
alterations and tbo distinction between a partial and a complete alteration, 
see Keguiationa (1870 uml 1890) Governing Kegistered I'nule Unions, 
rr. 0— 10. The fee lor registration of an alteration is 10s. {thuL, r. 24). 

if) As to trustees and their powers, see pp. 031, 032. posC It is not 
necessary under the Acts tliat a trustee should be a member of the union 
{I'orUhire Miners' Association v. llowden, [1905] A. C. 256, 'per Loid Davev, 
at p. 271 ; llussell \ . Amalgamated (Society of Carpenters mid t/oiaerj?, [1912] 
A. C. 421, per Lord Kobson, at p. 438; V acker d: Sons, Ltd. v. London 
Society of Compositors, [1913] A. U. 107, per Lord Atkinson, at p. 124). 

(a) As to infants becoming (dheers, see p, 027, ante. 

(h) The right to inspect the books may in a proper case be exercised by 
the agency of an aeeountant, subject to an uuucrtakiug by him to divulge 
the information so obtained only to his clients [Norey v. Keep, [1909] 1 Ch. 
501 (whore, however, ILuikeu, J., at p. 505, seems to have regarded it as 
possible that the right to inspect by accountant might validly bo negatived 
by a rule), lollowing Bevan v. Wehb, [1001] 2 Ch. 59, C. A.). 

(i) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 14. 
3'he rules of a uniun registered before the passing of the Act (30th June, 
18 1 6) were not invalidated by the absence of a provision for dissolution 
(ibid.). As to dissolution, see pp. 034, o35. post. 

{k) Trade Union Act, 1871 (34 A 36 Viet. c. 31), 8. 1^ (2). 

(1) 1 bus, if an iLiiendiuent can, at any given time, bo niade only if 
recommended by the executive committee as being urgently required, there 
must be a resolution of the committee to that effect (Osoorne v. Amktganiated 
Society of Railway Set rants, [1009] 1 Oh. 163, 178, C. A. compare 
Eanngion v. Sendall, [1903] 1 Ch. 921). But a rule providing tl^at a rule 
may not bo altered unless notice of the proposed alteration has been given 
does not mean that the notice must set out the identical alteration 
ultimately adopted {Amalgamated Society of Engineers v. Jones (1913), 20 
T. L. K. 484); to justify the court in interfering with' fbe internal 
government ot a union an informality is not enough > fherO must be 
something in the nature of an illegality {ibid., per Bailhaciie, J., at 
p. 486). ‘ ' 

(w) Amalgamated Society of Railway Servants v. Osborne, [1910] A. C. 87^ 



Part VII.— Trade Unions. 


m 


till amended (n); but if a rule is duly amended in accordance with 
the rules regulating amendments, such amendment is binding Registered 
upon a member even though he was insane at the time of the Trade 
amendmen t (o). 

• (iii.) Coustriutton of Particular Pules. 

1178. A rule (p) giving power to the executive committee to insti- institution 
tute any legal proceedings wliicli it may deem to l>e in the interests 
of the members does not authorise the payment of the costs of the 
separate defence of one of the olhcers, sued together with the union, 
in the absence of evidence that the committee deemed such 
separate defence to be in the interests of the members (7). 

Rules authorising the union to give legal aid to members in cases aid. 


101 ; 8. C., [1909] 1 Ch. 103, 170, 178, C. A. Cases under other Acts 
containing similar, but not identical, words, as. for instance, Dewhurst v. 
Clarkson (1854), *3 E, ^ B. 194 (Friendly Societies Acts); Ilosenberg v. 
JSorihumberlaml Building Societu (1889), 22 Q. B. D. 373, C. A. (Build- 
ing Societies Acts), arc not autnorities on the eonstruclion of the Trade 
Union Acts {Osborne v. Amalgamated Society of Railway Servants, [1909] 
1 Ch. 103, 176, C. A.). The rules are not given statutory authority, nor 
is there fny provision whereby the registrar is instructed or enabled to 
ascertain whether the rules have been properly observed in making any 
alteration ; two contradictory apidications to register alterations might be 
made to the registrar and h(‘ would apparently be compelled to register 
both without deciding which was right; ^500 ibid., per Fletciieu Moulton, 
L.J., at p. 181. But as to the case of two contradictory applications for 
registration of a union, see p. 022, ante. As to the duty to send a copy of 
alterations to tlie registrar, sec p. 631, post; but, apparently, valid alUTa- 
lions take effect from the time of their making, independently of whether 
or not notice lias been sent to the registrar; naa Osborne v. Amalgamated 
Society of Railway Servants, per ITetctier Moulton, L.J., at p, 180 ; 
compare (itle Fru^ndly Societies, Vol. XV., pp. 141, 142. 

{n) Jlowdeii v. i'^oilcshire Miners^ Association, [1903] 1 K, B. 308, 338, 
C. A., compare Re Durham Miners^ Association, Watson v. (kinn (1900), 
17 T. U. B. 39, A. As to the date at which amendment or alteration 
is deemed to have taken place, see note (m), supra. 

( 0 ) Burke V. Amalgamated Society of Dyers, [1906] 2 K. B. 583 (where 
a county court judge had awarded sick: pay up to tlie date of the regisl^a- 
tion 01 the amend ment, and it was held tliat the plaintiff was not entitled 
to more) ; but quwrc whether tlwjre was jurisdiction to award any sum at 
all, it being assumed that the objects of the society were illegal at common 
law (see pp. 615 et scg., ante ) ; as to whether this assumption was correct, 
see note (c), p. 602, ante. Compare the provisions relating to the altera- 
tion of rules of building societies and friendly societies ; see titles Build- 
ing Societies, Vol. III., pp. 332 et seq. ; Friendly Societies, Vol. XV., 
pp. 139 et sea. 

(p) As to the pow^ o*f the court to make declarations as to the meaning of 
rules, see pp. 617, 618, ante. In cases where the union is not illegal at 
common law, its agieenients and rules are all enforceable unless the judg- 
ments of Lord Loreburn, L.C., and Lord Atkinson in Russell v. Society of 
Amalgamated Sobiety of Carpenters and Joiners, [1912] A. C. 421, 428, 
430, are to Ite taken to have alteied the law; see note (t), p. 612, ante. 
Apparently, the cdses as to the construction of rules arc applicable whether 
a union be registered or not. As to the validity of a rule of a trade defence 
association autRorising the expulsion of a member for dishonourable con- 
duct, see Merr^Uld, Ziegler & Co, v. Liverpool Cotton Association, Ltd. 
(1911), 105 L, T. 97. As to the power to expel at common law, see Luby 
V. Warwickshire Miners' Asspoiation (1912), 28 T. L. R. 509; Parr v. 
Lancashire and Cheshire Miners'Federation of Great Mritain, [1912] 2 Ch. 
371 ; arrd.see note {h), p. 627, aute. 

{qY-Alfin V. Uewlett (190?); 18 T. L. R. 664. 
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of dispiitofl arising between members of a union and their 
employers, or of unlawful treatment of members by their employers 
authorise the giving of legal aid where there is a common interest, 
but they do not authorise such a proceeding in circumstances which 
constitute the offence of maintenance ; for no rule can justify an 
act which would be wrongful in an individual (/■). Thus, it might be 
justifiable to take steps to recover wages on a member’s behalf, but 
not to instigate him to take proceedings for libel and to conduct 
such proceedings at the expense of the union (.v). 


Strikes m U79. If members strike in breach of a rule requiring them first 
bmicii i.i to obtain the sanction of the union and to give proper notices to the 
* *' employer, and subsequently, in accordance with instructions from the 
union, decide to roturn to work and to give the proper notices, but 
on offering to return to work are required to simi a fresh contract 
Avhich on the advice of the union they refuse to sign, whereupon 
they, without ))eing allowed by the employer to return to work, serve 
notices upon the employer, they do not thereby briim themselves 
within the rule so as to justify tiie payment to them or strike pay; 
nor do they come within a rule authorising such paymonii in the 
event of their being locked out or otherwise thrown out of employ- 
ment in consequence of any action legally taken by the union to 
keep up prices or remedy grievances (t), ^ ' 


(r) (Jreig \. 2 \ali 0 nnl Aimlqumaled Union of Shop ApnistniitH, Wfirehov se- 
men mul Clerks (lUOG), 22 T. L. K. 274; Omm v. llult, [1912J't Ch. 259. 
As to inaintenanco generally, sue titirs Acriox, Vol. J., pp. 51 el sen. ; 
(’himinaj. Law and Pkooeduke, Vol. JX., pp. 499, 500. 

(<<) (trehj V. Nalional AmaUjnmated Union of Shop Assistants, Ware- 
housemen (tnd Clerks, supra (whoro a union having first assistiMl a disoJiargcd 
inembor to recover damages from liis employer, tlien instigated tlio 
member to sue the employer for libel, but no person appearing on the 
member’s behalf tlm action was struek out with costs : held, that there 
was no reasonable aiul probable cause and no common inter(*st, and that 
tho union was liable iii damages to tho emp!oy<'r; apparently tin* employer 
couul have recovered his solicitor ami elimit costs, but lie liad only chiimcd 
party and party costs), Since tho Trade Disputes Act, 1900 (6 Edw. 7, 
c. 47), s. 4 (see p. 005,7>(>.vt), the trade union would no longer he liable ; but,, 
apparently, an official in his private capacity would be liable (see note {q), 
p. 6i)l,post); and a?' injunetiou could be obtained restraining such an appli 
cation of tho funds (see p. 018,«a/c). In Oram y. Uutt, [Willi \ 1 Ch. 259, tho 
jiaymeut of toe costa of an action by a union secretary for damages lor a 
slander retlceting upon his conduct as such secretary and possibly affect- 
ing the union by bringing it into disrepute, w'as held ultra vires on the ground 
that such payment constituted maiutenauce, and also o« the ground that 
there was no rule authorising such payment. In Bowden v. Yorkshire 
Miners Association (1903), as reported in the Times, 16th, 17th, 28th 
J^uary , the appellant was supported by a masters’ union, being a member 
of the union sued, tho common interest between liini and the masters 
being tJie cessation of the strike. An appeal in formd phnperis wilt be 
allowed, even though the appellant is. supported by his union "(Gordon v. 
Byper (1892), 20 Rettio (Housevof Lords), 23). 

(0 Bowden v. Yorkshire Miners^ Asvocialion,' [l%3] 1 K. B. 308„ 331* 
C. A., ^ affirmed, [1905] A. r. 256, The words “ thrown out of enfploy- 
ment ’ only apply to men already, in employment, not to men- who nave 
already struck and are unable to, get back into ‘employment. It is to 
be noted that the cocirt regarded the offer to return to work in this case 
as being not a bond fide offer but one n 4 ,ade by tlic men with a vie\'^ t(> 
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If members strike in breach of rules requiring thoni first to lay 4 . 

fcheir case before the committee or council of the union and obtain Registered 
its consent or approval, on penalty of forfeiting all claims upon the Trade 
union, a subsequent resolution of the council to grant them lock-out Unions, 
pay does not operate as an approval of or consent to the strike, and 
is ultra cire8{u). 

1180. A rule providing that a delegate meeting should not have Diiopito 
power to alter any rule unless notice of the proposed alteration 

has been given only means that notice of an intention to alter the 
rule must be given, and the delegate meeting can alter it in the 
way they then and there decide (a). 

Sub-Sect. 8.— JfTOK;?;.-?. 

1181. A general statement of the receipts, funds, effects and (u'ncrai 
expenditure of every registered trade union must be transmitted to 

the Registrar Itefore the 1st June in every year (/>). 

With the above statement there must be sent a copy of all 
alterations of rules, new rub5s and changes of officers made during 
the year preceding the date up to which the statement is made out, 
and a eftpy of the rules as they exist at that date (c). 

1182. Every trade union wliich fails to comply with or contra- I’enuitie^. 
vones the above provisions as to the general statement, and the 
matter to be sent therewith, and every officer of the union so failing, 

is iial)lo to a penalty nf)t exceeding X‘5 for each offence (d). 

Every person who wilfully makes, or orders to be made, any false 
entry in, or 'omission from, the general statement, or the return of 
copi(3s of rules or alterations, is liable to a penalty not exceeding 
£50 for each offence (c).' 


Si;b-Se(T. U. — Proj)erti/,aiirl Poirera mo! Di'iies of Trunlm, 

(i.) lli'jht to IIol'l I'ropcitij. 

1183. A registered trade union has a right to hold an unlimited Acquisition 

^ of property. 

putt^/ig thcmsolvcs riijht muler tlie rules of tho union {Ilowdeiiv. Yorkshire 
Miners' [ 1903] 1 K. B. 308, 333, 3 43, C. A.). If an employer 

has accoitted a repudiation of their contracts by his em])loyees, he docs 
not treat the contracts as still existing; by taking; out suinmonses against 
them for absenting themselves without h^avc (Kmployers and Workmen 
Act, 1875 (38 39 Viet. c. 90), s. 4; lluicdcn y. Yorkshire Miners' 

Association, supra, at p. 334). 

{u) J\e Durham ^liners' Association, JYafson v. Cann (1900), 17 T. L. R. 

39, C. A. (where th^?^lecision turned upon the interpretation of the words 
of the rules, and the expression “ all claims ” was held to be restricted to 
claims hi respect of cessation of labour). • 

(a) Amalgamated Society of Engineers v. Jones (1913), 20 T. L. R. 484; 
see note (?), p. 028, ante. 

{h) Trade Union Act, 1871 (34 &: 3r> Viet, c 31), s. 10. The statement 
must show fully tho assets and liabilities at the date, and the receipts and 
expenditare dliring the year preceding the date, to which it is made out ; 
and, separately, the expendituw pi respect of tho several objects of tho 
union. It must be made out up to such date, in such form and wdth such 
particulars as the registrar may from time to time require. Kvciy member 
of, and depositor in, the union is entitled taa free copy {ibid.), 

{c) Ibid. 

{d) Ibid. 

{€) Xbid. 
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amount of personal property (/), and such union, and any branch 
thereof, may purchase (y), or take upon lease, in the name of its 
trustees, any laud not exceeding one acre, and may sell, exchange, 
mortgage or let the same. The purchaser, assignee, mortgagee, or 
tenant need not inquire into the trustees* authority, and the 
trustees’ receipt is a gmod discharge (h). 

The power to acquire land is limited to the acquisition of land 
required for purpo.ses connected with the administration of the 
business of the union, such as, for instance, for an office ; it does 
not extend to land acquired as part of the substratum of the union (i). 
A devise of land, therefore, to a trade union for the furtherance of 
its objects is not within the statutory power, and is void(jf). 
Moreover, apart from this, a devise of land to a trade union is void 
as a perpetuity, or as a gift tending to a perpetuity (/>). 

(li.) Vedtug of Property in Trustees. *■ 

1184. All real and personal estate belonging to a registered trade 
union is vested in the trustees of the union for the use and benefit 
of the union and its members, and the real and personal estate of 
a branch is vested in the trustees of the branch (/), or, if the rules 
of the union so provide, in the trustees of the union (m), and is 
under the control of such trustees, their respective executors or 
administrators, according to their respective claims and interests (n). 

In all actions, indictments, or summary proceedings concern- 
ing such property it must be stated to be the property of the 
trustees for the time being in their proper names, as trustees of 
the union, without further description (o). 


(iii.) Death and Vhange of Trustees. 

1185. On the death or removal of any such trustees the estate 
vests in the succeeding trustees, subject to the same trusts, without 
conveyance or assignment, except that stocks and securities in the 


(/) Vale Jiailway v. Amalgamated Society of Eailway Ser rants, 
[1901] A. C. 420, 441 ; Osborne v. Amalgamated Societu Of liailwau Servants, 
[1909] 1 Ch. 163, A., per Fakweix, L.J., at p. 191 ' . 

(g) Puivha8c ” is here used in its popular meaning “ bqy for money,'* 
not in its technical meaning, “ acquire otherwiso than by descent or 
escheat” (lie Amos, Carrier w Price, [1891] 3 Ch. 159). 

(h) Trade Union Act, 1871 (34 & 35 Viet. c. 311, s. 7. Apparently, 
an unregistered trade union cannot hold land; Boe'^Pem Ainos, Carrier y. 
Price, s^ipra. 

(<) lie Amos, Carrier v. Price, supra, at p. 106. 

(/) Ibid. A bcqiiest of an annual sum charged on land devised on 
remainder to a trade union is also void (ibid., at p. 166). 

(k) lbid.,s^ p. r64; and see titles Chakitiks, Vol. IV., pp. 119, 120, 
133 et scq., 174 fUVg. ,* Percktuities, Vol. XXII., pp. 293 et sea, 

(l) Trade Union Act, 1871 (34 & 35 Vicl. c. 31), s. 8. 

(w) Trade Union Act Amendment Act, 1876 (39 A 40 Viet. c. 22), 8. 3 ; 
see, generally, Taff Uo/e liaiUcav v. Amalgamated Society of Bailway 
Servant, supra ; Cope v. Crossingham, [1009] 2 Ch. 148, C. A/* ' 

(a) 'J^ade Union Act, 1871 (34 & 35 Vfot. c. 31), s. 8. 

(o) Ibid., 8. 8 ; UoMiden v. Yorkshire I^iners' Association, [1903] 1 K* B. ' 
308, 335, C. A. ; as to actions generally, s^ pp. 664 et se^., 
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public funds of Great Britain and Ireland must be transferred into 
the names of the new trustees (j>). 

When a trustee, or late trustee, in whose name, solely or jointly, 
any stock belonging to his union or branch, transferable at the 
Bank of England or Ireland, is standing is absent from Groat 
Britain or Ireland, or becomes bankrupt, or files a petition, or 
executes any deed of assignment or arrangement, or for composition 
with his creditors, or becomes lunatic, or is dead or has been 
removed, or if it is unknown whether ho be living or dead, then, 
on application from the secretary and three members of tlie union 
or branch, the llegistrar, on satisfactory proof, is empowered to 
direct the transfer of such stock int6 the names of any other 
persons as trustees ; and the transfer must be made by the surviving 
or continuing trustees, or if there are none, or they refuse or Jire 
unable to make the transfer, and the Registrar so (lirccts, then by 
the Accountant-General, or Deputy, or Assistant Accountant- 
General of the Bank of England (or Ireland), indemnity being given 
to the Banks against any claim arising therefrom (q). 

• (iv.) Liability of Trustees. 

1186. A trustee of a registered trade union is liable only for the 
moneys actually received by him on account of the union, and not 
for any deficiency which may arise in the funds of the union (r). 

(v.) Renderiny of Accounts to and Actions thereon by Trustees. 

1187. Every treasurer or other officer of a regiHtere<l trade union 
must render an account to the trustees or members at times 
provided by the rules, or, upon being required to do so, of all 
moneys received and paid by him, and of the balance in his hands, 
and of all bonds or securities of the union; and th(i trustees must 
have 8u6h accounts audited. After audit the treasurer must, if 
required, fprthwith hand over the balance and all securities and 
effects, books, papers and property of the union in his custody to 
the fj^’ustecs. If he fails to do so, the trustees may sue for the Said 
balance and foi* al} moneys since received on account of the union, 
and for the said securities aftd effects, books, papers and property, 
leaving hkn to ^set off any sums which he may have paid on account 
of the union. In such action the trustees are entitled to solicitor 
and client costs (.s). 

The ordinary equitable machinery for preserving the trust 
property and foiii^executing the trusts is available to the 
members (t), sub/ect, perhaps, to the exception that tlie trustees of 

{p) Trade Union Act, 1871 (34 & 35 Viet. c. 31), k. 8. 

Iq) Trade Union xVet Amendment Act, 1876 (39 & 40 Viet. e. 22), s. 4 ; 
Regulations (1870 and 1890) Governing Registered Tradp Unions, rr. 17-— 
20. The' fee payable on a direction to transfer stock is £i {hbid., r. 24). 

(r) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 10. As to the 
liability of trustees generally, see title Trusts and Trusteks. 

(s) Trade Union Act, 1871 (34 & .35 Viet. c. 31), s. 11 ; as to actions 
generally, see pp. 664 et seq. As -to solicitor and client cost?*, sec title 
Solicitors, Vol. XXVI. 

(t) Torkahire Minora* AaaociatUin v. Howden, [1905D A. G. 256, per Lord 
Lindley, at p. 280 ; compare Si^vena v. Chown, Stevens v. Clark, [1901] 1 
Ch. 894; as to actions to prevent raisapplication of funds, see p. 618, aw<€. 
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the union cannot enforce payment of funds in the hands of the 
trustees of a branch (a). 

Sru-SErr. 10. — E.remption from Income Tax. 

1188. A rej^istered trade union is entitled to exemption from 

income tax under Schedules A, C, and D in respect of its interest 
and dividends applicable and applied solely for the purpose of- 
provident benefits (/O; but the exemption does not extend to any 
union by the rul( 3 s of which the amount assured to any member 
exceeds i‘800,or the amoufit of any annuity granted to any member 
exceeds i;52 a year (c). . ' . 

The exemption is claimed and allowed in the same manner as in 
the case of income applicable or applied to charitable purposes (d), 

Suh-Skct. 11. — Amahjamatiitn. 

1189. Any two or more trade unions may, by the" consent of not 
less than two-thirds of the members of each union, be amalgamated 
as one union, with or without any dissolution, or division of funds, 
but without prejudice to any right of a creditor of any union (c). 

Notice in writing of ‘ every amalgamation signed bV seven 
raembers, and countersigned by the secretary, of each unioii^ 
together with a statutory declaration by each' secretary that the 
statutory provisions in respect of amalgamations have been complied 
with, must bo sent to the Central Ofhee of the Registry of Friendly 
Societies and there registered. Till registration the amalgamation 
does not take (3fyect(./). 


Sni-SiXT. 12. — Disf^ab’tion, 

1190. The dissolution of a registered trade union miiet be 
provi(l('d for in its rules (#/). 


{a) ('ope V. (AoHnuKjham, [lUOOJ 2 Cli. 148, (J. A. ; see note {h). p. Gl!?, ante, 
{lA Tin* e\])vert.Hion " provident benclita ” means and includes payml?iit» 
during Hickn(‘s.s, incapacity from personal injury, or unemploydiout^ 
Rupcraiinuatioii p.ayments, accident payments, payments for lo.ss of to6ls 
by fire or tln'lt, funeral payments and payments as provi.sionlor.tlic children 
of a deceased nu'mb'T, where the payment in respect wherc'of otemption is 
claimed is exprcfr^.sly anthoxised by the registered rules (Trade Unio^ (ProvU 
dent Fund.s) Act, 1893 (56 & 57 Viet, c 2), s. 3). 

(c) Ihid., 8. 1 ; Finance (1909-10) Act, 1910 (10 Fdw. 7, e. 8)/8. 70. 

Under the former Act the figures wei-e £200 and £30 respectively ; see 
title Income Tax, Vol. XVI., p. 641. '-t- 

(d) Trade Union (Fiovident Funds) Act, 1893 (56 & {T7 Viet. c. 2), s. 2 ; 
Income Tax Act, (5 itc 6 Viet. c. 35), bs. 60- 62, 88, 98, LOO; see 
titles CiiAiUTiKS, Vol. IV., pp. 208 ct seq. ; Income Tax, Vol. XVI., 
pp. 614, 628, 629, 642, 665. 

(c) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 12 ; 
Kegulations (1876 and 1890) Governing KegLstored Tra<le Unions, r. 22. 
An injunction will bo granted to restrain amalgamation if the necessary" 
consent is not shown {Wolfe v. Matthews (1882), as reported 30 W. K. 838). 

if) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 13. 
As to the penalty for failure to send the above notice and declaration, see 
ihid.t 8. 15 ; and p. 635, post. The fee for registry of amalgamation is 10s. 
(Regulations (1876 and 1890) Governing Registered Trade Unions, r. 24). 
As to the Central Office, see title Fkiendly^ocieties, Vol. XV., pp. 129,. 
130. , - 

{§) Bee p. 628, ante. 
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Notice of every dissolution of a trade union, signed by the , 

secretary and seven members, must be sent within fourteen days ®|, ^ 
of the dissolution to the Central Office of the Kegistry of 1< riendly 

Societies and there registered (/i). . . „ „» 7“. 

On the dissolution of a registered trade union, in the absence of Dwt nbuuon 
rules for the distribution of the funds, there is a resulting 
trust of the funds in favour of all the existing members ; 
and the funds should be divided among them in proportion to 
the amounts contributed by each of them, disregarding amounts 
paid for fines, forfeitures or annuities (0. 

' Sl'B-Sect. 13 .— anii 1‘emllies. 

1191 . A trade union (A) failing to gko any notice or send any 
document which it is required tQ send in the case of a union 
cai-rying on, 6r intending to carry on, business in more tlian one 
country (0, 01' case of change of namo()»). or amalpima- 

tion(H), or dissolution (o), and every officer or other person bound 
by the rules to give or send the same, or, if there be no such 
officer, every member of the committbo of management, unless 
proved fo have lieen ignorant of, or 'to have attempted to prevent, 
the omission, is liable to a penalty of not less than Xl and 
than' £!>, recoverable at the suit of the Chief or any Assistant 
Registrar of Friendly Societies, or of any person aggrieved, and to 
an additional penalty of a like amount for each week duiing m no 
the omission continues {p). 

Tr^o Union Act Amciulnicnt Act, 1870 (3!) & 40 Vicl. c. 22) 8 14; 

Rjg'ilations (187(1 and 1800) Governing , t X Union 

Ah to the peimltv for failure to send the above notice, Jr.uU umoii 
Act AmeiiLeu/Acti 1870 (3!) & 40 Viet c. 22), s 15; 

The fee for registry of a notice ot dissolution js 2«- dd* (Kcgulat . ( 

beifn contributed » parpoBo^nch m d^btred 
iliegai, and a resulting trust arises in favour ql t;* « 

not cesiuis que trust under an instrument within s , 

is there any question of construction under an ‘ bv 

Ord 54Aa r 1 and the rights of the contributors cannot bo detcimmea oy 

Slnttbig slmons Soeiefy 

V Vili<her 119101 2 Ch. 047). As to retircnicnt of incnibcrs, compan) 

Piaefv OoaV, [1896] 1 Ch. 409. C. A., where in tho case of.a vo untai^ 
trade protection soSl^^y with no objects or rules in “ bscrip- 

and no liability on the members beyond the payment of a subsc i 
tion, it was he& that a member who had paid , „„ 

might resign at any time, that such resignation became ‘.'^“j^^le 
communication to the secretary without any be 

other members, and that having been so communicated it could not be 

irto offences and penalties in specific 
As to who may be an informer when no person is specified, see cow v. 

CoXn (186^2 E.&E.69.5; and title Cbimikal Law and PROtEDUEC, 

Vol. IX., pp. 292, 293. 

(0 See p. 625, ante. 

(m) See p. 624, ante, 
in) See p. 634, ante. 

{ 0 ) See the text, 8 U 2 mi. . a.a iq 7 a / 7 Q & 40 Viet c. 22). 8.' 15. 

(p) Trade Union Act Amendment Act, 1^76 {39 4U vici. c. 
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U92. It is a misdemeanour to ^^ive, with intent to mislead or 
defraud, to any member or intending member of a registered trade 
union a copy of any rules or alterations or amendments of rules 
other than those in existence for the time being, on the pretence that 
the same are the existing rules, or that there are no other rules ; or, 
with such intent, to give a copy of any rules to any person on the 
pretence tlnit they are the rules of a union registered which is not 
registered (7). 

U93. It is an offence for any officer, member or other person 
being or representing himself to be a member or the nominee, 
executor, administrafcoi^ or assignee of a member of a registered 
trade union, or for any person, whatsoever, by false representation or 
imposition, to obtain possession of any moneys, securities, books, 
papers or otlier effects of the union, or, having the same in his 
{)OBse8sion, wilfully to withhold or fraudulently to misapply the same 
or wilfully to apply any part of the same to purposes other than 
those expressed in the rules of the union (/*). On complaint by any 
person on behalf of the union or by the registrar, the court of 
summary jurisdiction for the place where the registered officr of the’ 
union is situate, or where the offence was committed (s), may 
immmarily order the delivery up of all such moneys, securities, 
books, papers, or other effects to the union, or the repa.yment of the 
money improperly applied, t\’ith, at the discretion of the court, a 
further sum of not exceeding .£20 and costs not exceeding * In 
default of such delivery up or payment, the court may order imprison- 
ment, with or without hard labour, for not exceeding three 
months (/). 

Under this provision jurisdiction arises only in cases of fraud or 
dishonesty {a). Ilqcourse to this remedy against a defaulting offiper, 
if such officer is summarily ordered to pay the amount misapplied 
and is lined or imprisoned, or both fined and imprisoned, precludes 
a suhse{|uent acticui for the sum misapplied {b). 

The union riuiy ))o sued tor sucli penalties by its registered mma {Toff Vale 
Jiaihcivt V. Amalgamated Society of liaitway Servants, [1901] A. C. 426, 440, 
441). , 

(7) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 18. 

(r) Ibid., s. 12. 

(s) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 5. 

(t) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 12; U. v. Truscott 
(1899), 81 L. T. 188 (on non-compliance with order to pay a sum withheld 
within twoiity-eiglitdays, a magistrate refused to coiTVict, the order having 
been drawn up as for a civil debt : lu^Id, that the order was iii accordance 
with the statute, thdiigh it was also eompeteiit for the magistrate to order 
imprisonment in default of payment) ; and compare Vem&n v. Watson, 
[1891] 2 Q. B. 288, C. A. (a case on similar words in the Friendly Societies 
Act, 1875 (38 & 39 Viet. c. CO), s. 16 (9) ). A trade union, even though 
unregistered, may proceed under the Larceny Act, 1868 (31 & 32 Viet. 
0. 116), s. 1 (see k, v. lUackburn (1868), li Cox, C. C. 157; and title 
Criminal Law and Procedure, Vol. IX., p. 636), and under the 
Falsification of Accounts Act, 1875 (38 & 39 Viet. c. 24), s. 1 (see title 
Criminal Law and Procedure, Vol. IX., p. 659). 

(fl) Madden v. Jihodes, [1906] 1 K. B. 634 (in civil cases the remedy lies 
under the Trade Unicoi Act, 1871 (34 & 35 Viet. 0. 31), s. 9), following 
Barrett v. Markham (1872), L. R, 7 C, P. 405 ; but sec note {h), pp. 018, 
619, ante, * 

(b) Knight v. TTAtVwore (ISS^'h 53 L. T. 233; approved in Vernon v. 
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The foregoing provisions are without prejudice to the right of sicct. 4 . 
the union to proceed by indictment, unless a conviction by such Registered 
summary procedure has already been obtained (c), and they do not Trade 

oust the jurisdiction of the superior courts so as in any way to Unions, 

prevent an action in the nametof the union against its trustees to 
restrain, or compel an account for, a breach of trust (</). 

U94. All offences and penalties under the Trade Union Acts, Summary 
1871 — 1913 (c), may beprosecuteiand recovered in manner directed I’^weduro. 
by the Summary Jurisdiction Acts (/), and summary orders may 
be made and enforced on complaint before a court of summary 
jurisdiction in manner provided by those A-cts (//). 

The court of summary jurisdiction, when hearing and determin- 
ing an infonnation or complaint, is constituted (1) in any place 
within the jurisdiction of a metropolitan police magistrate or other 
stipendiary magistrate, of such magistrate or his substitute ; (‘2) in 
the City of London, of the Lord Mayor or any alderman ; (8) in any 
other place, of two dr more justices of the peace sitting in petty 
sessions (/i). 

The iescription of any offence under any of the Trade Union Acts, 

1871 — 1913 (t), in the words of such Act is sufficient in law ; and 
any exception, exemption, proviso, excuse or (jualitication, whether 


Watson, [18<J1] 2 Q. lb 288, C. A. ;*8cc ibUt., per Lord IIalsbory, L.C., at 
p. 290 (tho proceedings are partly of a civil and partly of a criminal kind: 
“if the operation of tho statute had been confined to criminal proceedin^js 
I should have entertained no doubt that imprisonment for the criminal 
offence afforded no answer to a civil claim for tho debt ... In the statute 
iu question two different proceedings have been -inixed together by tho 
Act of the legislature,” namely (i.) a penalty for wilfully withholding or 
misapplying property or money ; and (ii.) an order to deliver up or repay ; 
with, m both cases, imprisonment in default of payment., “ which is to bo 
a satisfaction for the criminal offence and also for the non-payment of tho 
civil debt and posts.” The imprisonment is execution for, and satisfaction 
of, the civil debt). Lord Esher, M.R. {ibid,, at p. 291), doubted whether the 
magistrates had aUy power, unless they indicted the penalty, to orde^ tho 
deli\^^ry up of tho property or repayment of the mont'y. He also thought 
that the society had an alternative of proceeding under the statutory 
provision or hrmgiiig a civil action. A])parentlv, also, a distress warrant 
cannot issue to enforce the order. But in United Builders' Labourers 
Union v. ^Stev€nson (1906), Times, 7th Echruary, Harwell, .J,, ordered 
payment of the amount of tho defalcations of an official of a registered 
union after he had been convicted and imprisoned under the Falsification 
of Accounts Act, 1875 (38 & 39 Viet. c. 24) ; and compare Aqnew v. 
Addison (1892), 20 B^^die (Justiciary), 19 (unregistered union). It seems 
that if a society, registered or unregistered, proceeds otlierwise than under 
the Trade Union Act, 1871 (34 35 Viet. c. 31), 8.*12, the reasoning of 

Vernon v. Watson, [1891] 2 Q. B. 288, C. A., does not apply. 

(c) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 12. 

(d) Tuff Vale Kailwaij v. Amalgamated Society of Railway Servants, 
[1901] A. C. 426, per Lord Bindley, at p. 444. 

(e) 34 & 35 Viet. c. 31 ; 39 & 40 Viet. c. 22 ; 0 Edw. 7, c. 47 ; 2 A 3 
Geo. 6, 0 . 30. 

(/) See title Magistrates, Vol. XIX., pp. rySdetseg. 

{g) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 19 ; see tithi 
Magistrates, Vol. XIX., pp. 531 et seg. 

{h) 19 (1) (a); see title Magisi rates, ^ Vol, XIX., pp. 559 

et seq. 

(i) See note (e), supra. 
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accompanying the description of the offence in the Act or not, may 
be proved by the defendant, but need not be specified or negatived 
in the information, and if it is so specified or negatived, no proof 
in relation to the matters so specified or negatived is required on the 
part of the informant or prosecutor (k% 

If a party is aggrieved l)y any ordet or conviction by a court of 
summary jurisdiction under the Trade Union Acts, 1871— 1^13 (/), 
appeal lies to quarter sessions (?/<). ‘ 

A person who is a master, 'or the father, son or brother of a 
master in the particular manufacture, trade or business in, or in 
connexion with, which any offence under the Trade Union Acts, 
1871—1913 (a), is charged to have been committed, may not act as, 
or as a member of, a court of summary jurisdiction or aj^peal (o). 

Sect. 5. — Criminal Ojjrnces Arisinff out of the Operations of 
Trade Unions. 

Sub-Sect. 1.- -Qonspiracjf, 

1195 . A long series of Acts culminating in the year ^800(p), 
made it a criminal offence (^/) for workmen to agree together for tlie 
purpose of obtaining in combination higher wages or shorter hours 
oi work, or preventing any person from employing whomsoever he 
tiiought proper, or controlling or in any way affecting any person 
carrying on any manufacture, trade, or business in the conduct or 
management thereof ; or for any workman by persuasion or intimi- 
dation or any other means wilfully and maliciously to endeavour to 
prevent any person from taking employment, or to induce any 
person to leave his employhient. The consequence was that the 
courts were not called upon to decide whether such a combination 
constituted a conspiracy at common law(;'), and statements to tlie 
effect that it does constitute a criminal offence may bo explained 
either by reference to the statutes in force at the time(.s‘), or on the 


{k) Tratlo Union Act, 1S71 (34 & 35 Viet. c. 31), s. 19 (2), (3). 

(/) Sec note (c), p. 037, <rn(e, 

{7u) Tnulc Union Act, 1871 (34 A', 3r> Viet. c. 31), s. 20. As to appeals 
to quarter sessions, sf'c title Magi8T.\tes, Vol. XIX., pp. 642 ct seq. 

(n) Sec note (c), p. 637, ante. 

{o) Trade Union Act, 1871 (34 X 3.'> Viet. c. 31), s. 22. But it was lield 
(though it was not nece.ssary to the decision) no evidence of bias that three 
of the magistrates were shareholders in shipping ^m])anie8 which wore 
insured in an association which was a member of V'feAleration of which 
the informant was an official [IL v. McKenzie, [1892] 2 Q. B. 519 ; and see 
title Magistrates, Vol. XIX., p. 652). 

(p) See stat. (I860), 39 & 40 (leo. 3, c. 106. 

((/) As to the offences of wilful and malicious breach of contract in 
certain cases, .see Conspiracy and Protection of Property Act, 1875 (38 & 
39 Viet. c. 86), ss, 4, 5 ; and title Criminal Law and pROCEDirRE, Vol. IX., 
p. 664 ; as to torts arising out of the operations of trade unions, see 
j)p. 648 et seq., post. 

(r) See, generally, Stephen, History of the Criminal Law, Vol. III., 
pp. 202 et seq.; and title C'RiMmxL Law and Procedure, Vol. IX., 
pp. 260 ct seq. 

(#) See if?. V. Mawh^ (1790), 6 Term Rep. 619, per Grose, J., at p. 636, 
as explained in Gozney v. Bristol Trade Mnd Provident Society, [1909] 1 
K. B. 901, C. A., per Fletcher Moulton, 'L.J., at p. 923. 
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ground that they referred to offences against the State, or of a 
public nature (0- 

U96. The ftbove-mentioned Acts were, however, repealed in 
1824 (w) and 1825 (/r), and though in cases since those dates there 
have been decisions and dida "to the contrary (.r)i it is now clear 
that a combination in restraint of trade is not a criminal offence 
at cdpimon law (y), unless it Li a combination in pursuit of a 
malicious purpose to ruin or injure a person, as opposed to a 
combination for the purpose of a legitimate trade object {z). 

By statute an agreement or combination by two or more persons 
to do, or procure to be done, any act in contemplation or furtherance 
of a trade dispute ((?)» ^^t indictable as a conspiracy if such act 

committed by one person would not be punishable as a crime (/>). 

(f) S«‘e 1 Hawk P. C. 440: “There can be no doubt but that all con- 
federacies whatsoever wrongfully to prejudice a third person are liighly 
criminal at common law as where divers persons confederate together by 
indirect means to impoverish a third person,” as explained in Mogul 
Steamshw Co. v. McGregor, Gow (& Co. (1889), 23 Q. B. 1>. 598, C. A., per 
Fut, at pp. 030, 031, discussing R . v. Sterling (1004), 1 Lev. 120 
(the ground of the decision being, as explained in R. v. Danicll (1704), 
0 Mod. Rep. 99, that the offence was lovelled at the (ioTornment), and 
criticising R. v. Redes (1783), 1 Leach, 274 '(indictment for conspiracy by 
indirect means to prevent a person from exercising the trade ol a tailor ; 
held, that the indictment need not state the means used), and Cousins v. 
Smith (1807), 13 Vcs. 542 (a combination of grocers to “corner” all 
imported fruit held to be an unlawful conspiracy). For a similar case of 
an offence of a public nature, compare Veriuey. Clive {Lord) (1760), 4 Burr. 
2472, 2470 (combination of olhcers in service of East India Company to 
resign because of a reduction in salary lield criminal). See also Mogul 
Steamship Co. v. McGregor, Gow <1; Co., sfipra, per Bowen, L.J., at p. 018. 

(a) Stat. (1824) 5 Geo. 4, c. 95. 

{Wf SUt. (1825) 6 Geo. 4, c. 129. 

(.r) St*e A’. V. Fer</a«oa aad ( 1819), 2 Stark. 489; U. v. Bykerduhe 
(1832), I Mood. & R. 179 ; R. v. DaffieUl (1851), 5 Cox, C. C. 404 ; Hilton 
V. Eckersleij (1855), 0 E. & B 47, per Ckompton, J., at i)p. 51 ei seg. : 
Uombjf V Close (1807), L. R. 2 Q. B. 163 {gumre wliether it was a crimfnal 
offend) ; and the cases set out in note (5), p. 040, post. As to conspiracy 
generally, see title Criminal Law and Procedure, Vol. lX.,i)p. ^melseg. 

(y) R. V. Stainer (1870), L. R.‘l C. R. 230 (rules in restraint of trade 
are not on that account criminal (compare the Trade Unions Funds Pro- 
tection Act, 1809 (32 k 33 Viet. c. 01), s. 1, repealed by the Trade Union 
Act, 1871 (34 k 35 Viet. c. 31), s. 24) ; and a secretary of an unregistered 
society was held properly convicted of embezzlement; see. R. v. Sloiner, 
supra, per Keatino, J.^t p. 236) ; Swaine v. [Vilson (1889), 24 Q. B. D. 
252, 260, C. A. ; Moau^Mteamship Co. v. McQrergor, Gow dj Co., [1892] A. C. 
26, per Lord H annex, at p. 58, and per Lord Bramwell, at p. 46, dis- 
approving llilion V. Eckersley, supra, per Crompton, at pp. 51 ct seg., 
and Walsby v. Anley (1861),' 3 E. & E. 616, per Crompton, J., at p. 623 ; 
see note (b), p. Olo, post. 

(z) Allen V. Flood, [1898] A. C. 1, per Lord Shand, at p. 169 ; Quimn 
V. Leathern, [1901] A. C. 495; A.-G. of Amtraliay. Adelaide Steamship 
Co. (1913), 109 L. T. 258, 204, P. C. ; and see p. 640, post ; see also the 
summing up of Erle, J., in B. v. Rowlands (1851), 17 Q. B. 671, at n. 686, 
uote(b). As to conspiracy generally, see title (Criminal Law and Proce- 
dure, Vol, IX., pp. 260 ct seg. ; as to trade combinations, ibid., p. 663. 

(a) As to the meaning of these words, see p. 002, post. The words 
“ between employers and workmen ” were onginaU|^ inserted after the 

(6) For not^6), see p. 640, jmt. 
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words “ trade dispute/' but were repealed by the Trade Disputes Act 
1906 (6 Edw. 7, c. 47), s. 6(3). and fie deMtioo of a trade dispute in that 
Act waa applied to the Conspiracy and Protection of Pn^rtyAct, 1875 
t (38 & 39 Viet- c- 99)- As to the effect of this in extenaiaff the area of 
protection, sco note (a), p. 662, post. , ' » 

(b) Conspiracy and Protection of Property Actf 1875 (38- & 39 Vicfc. 
0 . 86), B. 3 ; Viicher (& Sons, Ltd. v. London Society of GompQsUdYs, [1913J 
A. 107, yicr Lord Atkinson, at p. L22: “It [s..3]. thus 'struclf, in tho 
particular iuBtancc mentioned, at the pttnciple of tjie .criminal law of 
conspinicy to the elfcet that it is the ‘ aj^reement or combination ’ which 
is the esBcoice of tho crime and that therefore a combination or a^^oment 
to do, or procun‘ to be don^j something not in’ its own nature criminal if 
done by one person, might still be a' .crime.” The provision does not exempt 
from jiunisliinent any persons ^ilty-of a conspiracy for which a punish- 
ment is awarded by any Act o? Parliament, or aflcct the law relating to 
riot, unlawful assembly, breach of the peace, sedition, or any offence 
against tho Stale or thc^overoign ; see title Criminal LaW and Procedure, 
Vol. IX., p. 563. to the*effoct of the provision on tho legality of strikes, 
see Cibson v. Lawsqnr, fl891]-2 Q. B. 545, 557 et seq. lu^tuoziiey v. Bristol 
Trade and Provident Society, [1909] 1 K. B, 901, C. A., CozENS-IlARDr, 
M.R., said, during llio argument, at p. 914, that the provision legalised 
strikes in the broadest terms, whlist Fletcher Moulton, L.J., said, at 
p. 923, that were a strike illegal at eommou law (whicli it is not) then it 
Would have been legaliscti'by the above Act, tor “the only grornd upon 
which an ngrei'incut siinultaneoualy to decline to work on proposed 
conditions could be held to bo unlawful would bo that it was one of the 


instanees where a combination by two or more persons to do an act per- 
ndssible to a single individual can be held to be unlawful ” ; and see ])p. 6(H, 
692, ante. In Lyons {J.) A Sons y. WilUns, [1896] I Ch. 811, C. A., and 
Quinn v. Lcatheiu, flOOl] A. C. 495,641, it was heUrthat the provision did 
not legalise a combination to call out tlie workmen of A., with wliom there 
was no dispute, in order to prevent' A: from dealing with B., with whom 
there was a <iis})ute ; queere whetlier this is now the law in view of the 
extension of the definition of a trade dispute in the Trade Disputes Act, 
1906 {6 Kdw. 7, c. 47) ; see note (o). P- 662, post. The object of this provision 
may be seen from the Report of the Royal Commission of 1874 (quoted in 
the Report of tho Royal Commission on Trade Disputes, 1906 flM 2825]), 
which, at p. 12, stated the law as to criminal conspiracy as follows; — 
“ (Conspiracy may be divided into three classes. l’"irst where the end to 
ho accomplished would ho a crime in each of the conspiring pnrtios, a 
clnSs which offers no dillieiilty. Secondly, wliere the purpose of the con- 
spiracy is lawful, but tho means to be resorted to are criminal, as where 
tiio conspiracy is to support a cause believed to bo just by perjured 
evidence. Here the proximate or immediate intention of tho parties 
being to commit a <Timo, the conspimey is to do something criminal, and 
here again tho c.vsc is conseipiently free from ditliculty. The third and 
last case is where, uith a malicious design to do an injury, the purpose 
is to affect a wrong, though not such a wrong as when perpetrated by a 
single individual would amount to an offence inider the criminal law. 
Thus an attempt to destroy a man's credit and ettm, liis ruin by spreading 
reports of hia insolvency would be a w rongful act, whic^i would entitle tho 
party whose credit was thus attacked to bring an action as f«r a civil 
wrong ; but it would not be an indictable offence. If it be asked on what 
principle a combination of several to effect rlie like wToiigful purpose 
becomes an offence, the answer is — upon the same principle that any other 
civil wrong, when it assumes a more aggravated and formidable character, 
is constituted an offence and becomes transferred from the domain of the 
civil to that of tho criminal law.” The ])rovision of the Act, while 
not affecting the law as to tho tirst and second classes of conspiracy, was 
designed to protect tho members of trade unions from the uncertainty 
necessarily hicid^tal to the third class. 

The cases on the^^ibject of conspiracy and offences by individuals must 
be read in conjunction with tho Acts in operation at their dates, and the 
history of the law leading up to the (Jonspiracy and Protection of Property 
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Act, 1875 (38 & 39 Viet. c. 86). was as follows: — By stat. (1826) 6 Geo. 4, 
0. 129 , 8. 3, which was repealed by the Criminal Law Amendment Act, 1871 
(34 A. 35 Vict^ c.i32), s. 7, Schedule, it was a criminal oilenoe by riolence 
to the person or property, or by threats or iutiinidatiou or by molestinf^ or 
obetructinjf another, to force or endeavour to force any workman to leave 
his employtaent. Or to preirent'or endeavour to jirevent any workman troin 
accepting employment, or ‘by such means to force or induce a person to 
belong to a^y 'association, or to punish him for not complying with rules 
made to obtain an advance ot reduce the rate of wages, or to lessen or alter 
the hours of work, or to regulate the mode of carrying on any trade ; or by 
such means to force or endeavour to force any person to make any alteration 
in the mode of regulating or carrying on his trade, or to limit the number or 
description of his workmen etc. By stat. (1825) (i Goo. 4, o. 1211, " threats,” 
“ intimidation,” ” molestation,”' and “obstruction ” were left at large to 
the jury ; and it was held criminal to combine for the purpose of dictating 
to employers what men they should employ, as involving illegal compulsion 
{R. V. Bxjlcerdyhe (1832), 1 Mood. A R. 179) ; to strike for tlio like purpose, 
to circulate bills announcing a picket, to patrol tlie en;y)loyer’8 premises, 
and watch and interfere with his mett, and to use expree^uons siieh os “ Yon 
had better not go there, you will repent it ” {'It. v. Selshy H 847), 6 Cox, C. Cv 
496,11. ; though in Lie summing up, Rolke, B., confined intimidation to 
threats of personal violeuco, and, at p. 498, said of persuasion, “ It is 
doubtless lawful for people to agree among themselves not to work except 
upon certein terms ; that being so, I am not aware of any illegality in 
their peacefully trying to persuade others to adopt the same view,’ unless 
the words used convey air impression of intimidation : it was also 
suggested {ibid., at p. 49S) that the object of a picket ^ya8 to see that 
members of the union were not going to work while receiving strike pay) r 
to strike, and support a strike, in order to procure the dismissal of a 
member who refused to pay a fine iR. y. Hewitt (1851), 5 Cox, C. C. 162) ; 
to combine to persuade men to leave their employment in order to compel 
an employer to raise wages (that "heing’a combination to “obstruct an 
employer), and to combine to molest, intimidate or annoy men who refuse 
to strike {R. v. Du field (1861), 5 Cox, C. C. 404 (where certain employees 
and a trade union secretary from Llondon watched and conferred Nvith 
the employer’s men, distributed a placard stating that his wages were 
below the average, assisted with money the removal of some of his men to 
other parts of the country and persuad/ed others not to enter into his 
employment and were found guilty of conspiracy but not of tlireats oi 
intimidation : and Erle, J., emphasised the right to strike, so long »» 
efforts were made to induce others to join the strike ; and spoke oH a 
“ threfit ” {ibid., at p, 432) as “ threatening a man either with personal injury 
or with the loss of comfort in any w|iy ” ) ) ; to intoxicate imported labourers 
and remove them to a distance, in addition to the acts done in M.y. DumeUit 
supra {R. v. Rowlands (1861), 6 Cox, C. C. 436, 460 (where Erle, J., at 
p. 460, laid it down (i.) that workmen might combine to raise wages, anU, 
apparonlly, others not workmen might combine with them, but that 
combination was only lawful while its purpose was to obtain a benelit 
for the parties combining; (ii.) that whetber or not a combination to 
force a manufacturer td^sent to certain wages was lawful, it clearly 
unlawful to bring about that purpose by unlawful mean^ such as, intimiUa- 
tion or threats ; (lii.) that an intention to create alarm and so force assent 
supported a charge of conspiracy to molest ; and (4) that an agreement to 
obstruct an employer by intoxicating his workmen and inducing them to 
leave his employment was indictable, as was, apparently, an agreement to 
obstruct by persuading men, not under contract, to leave him ; an e 
extended the meaning of “ threat ” and “ intimidation to an 
of intended interference with a man’s freedom of action, ^ .lion 

a threat to call men out) ) ; to say to men, “ If you work there ^ 
consider you as blacks and we shaU strike against you, and to follow a 
man to his home {Re Perham (1869), 5 H. .. , 

By the Molestation of Workmen Act, 1869 (22 Vict. c. V). ^ 

bythe Criminal Law Amendment Act, 187ip4&35Vict. 
tion ” and “ obstruction ” in 8tat.ll826) 6 Geo. 4, o. 129, were qualified as 
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follows : No workman or other person, whether actually in emnloyment or 
not, shall by reason merely of his entering into an agreement with any work- 
man or workmen, or other person or persons, for the purpose of filing or 
endeavouring to fix the rate of wages or remuneration at which they or 
any of them shall work or by reason merely of his endeavouring peaceably, 
and in a reasonable manner and without threat or intimidation, direct or 
indirect, to persuade others to cease or abstain from work, in order to 
obtain the rate of wages or the altered hours of labour so fixed or agreed 
upon or to bo agreed upon shall be deemed or taken to be guilty of ‘ moles- 
tation ’ or ‘ obstruction ’ within the meaning of the said Act . . . 
provided always that nothing herein contained shall authorize any work- 
man to break or depart from any contract or authorize any attempt to 
induce any workman to break or depart from any contract.’’ Under the 
stilt. (1825) 6 G<i(). 4, c. 129, as thus amended, it was held to be criminal 
to present, in combination, to an employer a copy of a resolution of men 
tlireatenmg to strike unless certain men were discharged, this being a 
“threat” and “ molestation ’’ (If v. Anley (1861), 3 E. & E. ul6 
(where Cockburn, C.J., at p. 521, distinguished between a combination 
of men who put tlie employer to the alternative of retaining eitlier them- 
selves or the Obnoxious persons, which he regarded as legal, and a combina- 
tion of men who did not fairly give him the alternative but sought to 
coercb him by throats of doing something to his injury, which ho regarded 
as illegal ; and Crompton, J., at p. 523, hold it a criminal offence to combine 
to procure the discharge of a fellow workman by a threat of a st^ik^ (as to 
this see note {y), p. 639, (inte) ) ; to order a member of a union to come out 
irom a yard where a person objected to was employed, and to abuse 
such member, threaten to turn him out of the union and send Ins name 
round the country {O'Neill v. Longman (1803), 4 B. & S. 376), though it was 
not intimidation of an employer merely to discuais with him the terms of 
arranging a dispute, without communicating to him a resolution to strike 
{O'Neill V. Kruger (1803), 4 B. A; 8. 389), or, where such a resolution had 
been passed, to communicate it to the employer at liis request {Wood v. 
llowron (1806), L. R, 2 Q. B. 21); to threaten to call men out unless a 
certain person bo discharged {Shelbourne v. Oliver (1866), 13 L. T. 630) ; 
ty place pickets ty note people coming in and out, which pickets used 
insulting expressions and gestures and followed persons, this being 
intimidation, molestation, and obstruction {R. v. Druiii (1807), 10 Cox, 
C. C. 602 (where, though it was said to be no offence to endeavour to 
persuade, without coercion or intimidation, or to place pickets if they 
excited no reasonable alarm ami did not coerce or annoy, Bramwell, B., 
sakl, at p. 001, “ even if the jury should be of opinion that the picket did 
nothing more than his duty as a picket and if that duty did not extend to 
abusive language and gestures . . . still, if that was calculated to have a 
detening effect on the minds of ordinary persons by exposing them to have 
their motions watched and to encounter black looks, that would not be 
permitted by the law ” ; but for disapproval of this, see Oibson v. Lawson, 
[1891] 2 Q. 13. 645. 657 et seq.) ) ; to serve a notice on an employer that his 
men would be called out unless one of them joined the union {Skinner 
V. Kitch (1867), L. R. 2 Q. B. 303) ; to issue a placard requesting persons 
not to enter into the service of a certain eraplo^r {Springhead Spinning 
Co. V. Riley (1868), L. R. 6 Eq. 651; compare ibi(l\ per Malins, V.-C., 
at p. 668 (“ Every man is at liberty to induce others, in the wcads of the 
Act of Parliament ‘ by persuasion or otherwise ’ to enter into a combina- 
tion to keep up the price of wages and the like : but directly he enters into a 
combination which has as its object intimidation or violence or interfering 
with the perfect freedom of action of another man, it then becomes an 
offence”) ). But mere peaceful persuasion without menace or violence, or 
abuse, shouting or hootinc was held protected by the stat. (1859) 22 Viet. 
0 . 24, no matter what the consequence was {R. v. Shepherd (1869), 11 
Cox, C. C. 325) ; and in IFood v. Bowron, supra, where union officials o^ed 
out men without broach of contract and in reply to a request for the reason 
forwarded a copy (jf a resolution not to work for that employer unless 
he limited the number of his apprentices, it was doubted whether the 
combination and the resolution were m themselves unlawful, and Cock- 
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BURNf C. J., said ; “ Tlio cases ou^ht not to be pressed further than they 
liave gone : and we ought, as long a« iiotliing is done contrary to the law, 
to leave it open to labour on the one hand and capital on the other to make 
the best terms they can lor themselves. Large numbers of men, who 
liave not the advantage of wealth, very often can protect their own 
interests only by means of association and co-operation and we ought not 
to strain the law against men who have only their own laboui* and their 
association by which they can act in the assistance of one another ” ; and 
see Wood v. llowron (I80(i). L K. 2 Q. B. 21. per Mellor, .T., at p. 28 
(■‘Lord Campbell, C..1., in llilion v. Eckerdey (1855), (> E. & B. 47, 
expresses a strong opinion in favour of the right of labour to combine as to 
wages ; and the lute Crompton, J., in that case, and in the case of WaUby 
V. Anley (1861), 3 E. & E. 516, seems to differ in opinion with Lord 
Campbell”). 

By the Criminal Law Amendment Act, 1871 (34 A 35 Viet. c. 32), s. 1, 
which repealed the foreg.nng Acts, and was itself repealed by the Con- 
spiracy ami Prolection of Property Act, 18T5 (38 & 30 Viet. c. 86), s. 17, 
it was declared a criminal offence in any person Aho shall do any one 
ttr more of the foMowing acts, that is to .say . . . (2) threaten or intimi- 
date any j)erson in such manner as would justify a justice of the peace, 
on complaint made to him, to bind over the person so threatening or 
intimidating to keep the peace . . . with a view to coerce such person, 

(1) Being a master to dismiss or to cea.se to employ any workman 
or being i#workman to quit any employment or to return work belore it 
is finished ; (2) Being a ma.ster not to offer or being a workman not to 
accept any employment or work ; (3) Being a master or workman to 
Indong to or not to belong to any temporary or permanent association or 
combination ; (4) Being a ma.ster or workman to pay any line or penalty 
imposed by any temporary or permanent association or combination ; 
(5) Being a master to alter the mode of canying 6n his business or the 
number or description of any persons enijiloyed by him. ... A person 
siiall, for the purposes of this Act, bo (teemed to mole.4t or obstruct another 
person in any of the following eiises ; tliat is to say, (1) If he persistently 
f(dlow such })(»Tson about froin plecf- to place: (2) It he hide any tools, 
clothes or other property owned or u.^ed hy such person, or deprive him of, 
or hinder him in the use thereof : (3) It he w’atch or beset the house or 
other place where .such person ri'sides or works, or carries on business or 
happens to be, or the approach to such house or place, or if with t\yo or 
more otiier persons he follow such piusoii in a disorderly manner in or 
through any street or road. . . . Provided that no person shall be liable 
to any punishment for doing or conspiring to do any act on the ground tMbt 
such restrains or tend.s to restrain the free coiiise of trade, unless such 
act is one of the acts hereinbefoi^ spi^citied in Mils section and is done 
with the object of coercing as hcreinbeforo mentioned.” In the same year, 
by the Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 3, the purposes of 
a trade union were declared not unlawful by rca.soii merely that they were 
in restraint of trade ; see p. 613, ante. But it %vas held that these two Acts 
had not affected the common law as to conspiracy, and where a number 
of servants of a gas compjyiy struck in breach of contract in order t(> secure 
the reinstatement of ^ dismissed employee, but used no threats or violence, 
they were convicted of having agreed to force their eiimloyer to conduct 
his Duainess as they desired by improper threats and molestation ; molesta- 
tion being anything done with improper intent to the unjustifiable annoy- 
ance of and interference with the employer, and such as would be likely 
to deter a man of ordinary nerve {U. v. Bunn (1872), 12 Cox, C. C. 316 
(where Brett, J., aU'o laid it down that the defendants might bo crimiuallv 
liable for having agreed to hinder the employer in his business by ainaul- 
tan'^ous breaking of contracts of service, the breach of which was criminal 
under the Master and .Servant Act, 1867 (30 & 31 Viet. c. 141), a. 4 (now 
repealed), though the defendants were not convicted on this ground). B. v. 
Bunn, 8t^ra,wd& disapproved in Gibsonr. Lawson, [1891] 2 Q. B. 545, 667 ; 
and see Wright, Law of Criminal Conspiracies and Agreements, pp. 60 — 69. 
In J?. V. Eibbert (1875), 13 Cox, C. C|82,Mr. Russell Gurney, in his charge 
tn the grand jury under the (iriminal Law Amendment Act, 1871 (34 & 35 
Viet. c. 32) (quoted in argument in Lyons (J.| (& Sons v. Wilkins, [1899] 
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Arising out j]97_ gyery person commits an offence (d) who, with a view to 
. compel (e) any other person (/) to abstain from doing, or to do, any 

of Trade* abstain 

Unions. — 


I 1 CJi. 255, 262, C. A.), declared it to be legal to attend at a place “ to ascer- 

* tain who were the persons working there or peaceably to persuade them or 
any others who were proposing to work there to join their fellow workmen ” ; 
but Clea3BY,B., in nia summing up (R v. llibbert (1875), 13 Cox, C. C. 82, 
at p. 87), used expressions which suggested that picketing otherwise lawful 
became unlawful if carried on to such a length and to such an extent as 
to cause in the employer a dread of loss : “ for instance, suppose it was 
proved that there was a confederacy which rendered it impossible for the 
employers to continue their business from the want of workpeople, carried 
out by waylaying and offering money to their workmerf and men seeking 
employment Irom them, this would be an indictable offence ” ; and the 
defendants were convicted on proof that tliey, while picketing, invited 
men td quit work, promised money if they did so, and threatened that they 
would be known as “ black sheep ” and would be unable to get employ- 
ment elsewhere if they refused. ** 

(o) Quinn v. Leathern, [1901] A. C. 495, per Lord Lindlet, at p. 642. 
As to civil remedies, see jfp. 648 et sen., post. 

(d) Conspiracy and Protection of Property Act, 1875 (38 & 39 Viet, 
c. 86), 8. 7. Tho penalty is a fine not exceeding £20 or imprisonment for 
not exceeding three months {ibid.). Where in any Act relating to employers 
or workmen a pecuniary penalty is imposed, and no power is given to reduce 
such penalty, the court may impose by way of p«malt y a sura not less than 
one-fourth of the penalty imposed by the Act {ibid., s. 8), but this, 
apparently, docs not apply to the above-mentioned penalty which is 
expressed to bo “ not exceeding £20.” The information may bo laid 
by a police offictw, and need not nocessaiily be laid by the person 
intimidated etc. {Yoimg v. Peck (1912), 77 .1. P. 49). The defendant is 
entitled to be tned before a jury {B. v. Mitchell, Bx parte Livesey, [1913] 

1 K. B. 661). As to tho procedure generally, see title Criminal Law and 
Procedure, Vol, IX., p. 660, note (a). As to the history of the law leading 
up to this Act, see note (6), p. 646, ante. Tlie Conspiracy and Protection of 
Property Act, 1876 (38 & 39 Viet. o. 86), does not apply to offences com- 
mitted by seamen or apprentices to the sea service {ibid., s. 16), out it 
does apply to offences committed against seamen by persons who are 
not seamen {Kennedy v. Cowie, [1891] 1 Q. B. 771 ; compare B. v. Wall 
(1890), 112 C. C. i’t. Cases, 880 ; B. v. Phillips (1891), 113 C. C. Ct. Cas. 
622). Offences of a similar character are dealt with by the Merchant 
Shipping Acts ; see title Shipping and Navigation, Vol. XXVI., note(d), 
]). 14. By “seamen ” are meant persons employed or engaged on board 
ship, as defined in the Merchant Shipping Acts v. Lynch, [1898] 1 Q. B. 
61, C. C. R. (persons are not exempt from the Conspiracy and Protection 
of Property Act, 1^75 (38 & 39 Viet. c. 80), though they follow the sea as- 
a calling if they are not engaged or employed as seamen on board ship at 
tlie time of the offence). But, apparently, if they are so engaged or 
employed, it does not affect their exemption that they were at the 
moment on shore {ibid., at p. 66) ; and see title Shipping and Navigation, 
Vol. XXVI., note (d), p. U. 

(s) Apparently, whether the compulsion was effective or not (Agnew v. 
Munro (1891), 28 So. L. R. 335). This “ view to compel ” is the gist of the 
offence; see note {g), infra; see also Lyons {J.) dt Sons v. WUkins, [1896] 
1 Ch, 811, C. A. ; Lyons (J.) Sons v. Wilkins, [1899] 1 Ch. 256, C. A., 
per Lindlet, M.R., at p. 267. 

if) Whether an eipployer or a workman {Lyons (J.) Sons v. WiOcins, 
[1896] 1 Ch. 811, C. A., per Kay, L.J., p, 830). 

ig) It is not sufficient in a conviction to use the words ** with a view to 
compel him to, abstain from ^oing acts which he had a legal right to do 
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trom doing, wrongfnlly and without legal authority (/<) uses violence 
to or intimidates (i) such other person, or his wife or children, or 

(R, V. McKenzie, [1892J 2 Q. B. 619, where the juaticea had found that the 
“ acta ” were “ following his occupation aa the agent of the Shiiming 
Federation**). The defect is one of substance and cannot bo our^ by 
amendment ; the gist of the offence is not the following, but the view to 
compel a person to abstain etc. {ibid.). But, apparently, if the conviction had 
foUowcd the words of the statute and said act ’* instead of “ acts,” it 
would be sufficient {ibid,, per Bruce, J., at p. 623 ; compare 
parte Wilkine (1895), 04 L. J. (m. c.) 221, where Cave, J., said that 
the only point in R. v. McKenzie, supra, was that tho conviction did 
not follow the exact words of the statute ; and it was held a sufficient 
description of a sp^ifled act to say ” with a view to compel one A. B. to 
abstain from worWng as a shoo finisher in the employment of one C. D. a 
shoe manufacturer, carrying on business in the parish of E.*’). In Smith 
V. Moody, [1903J 1 K. B. 66, distinguishing and explaining R. v. McK&nHe, 
supra, it was held that the act was sufficiently specified by the words “to 
abstain from wording for J. B. at F. colliery ‘ ; and see Ijijons (./.) Sons 
V. WUkins, [1899] 1 Ch. 256, C. A., per Bindley, M.K., at p. 266. 

(ft) The words “wrongfully and without legal authority” should be 
inseii^d in the complaint or indictment {Lyons {J.) dr Sons v. Wilkins, 
supra, p«r Bindley, M.R,, at p. 266 ; Clarkson v. (1894), 32 

Sc. B. if. 4 (where iheir absence was not fatal)). If the evidence 
is consistent with the legality of tho acts, this possible legality must 
be disproved before the defendant can be convicted {Lyons {J.) df 
Sons V. Wilkins, supra), the words being inserted to provide for any 
unforeseen ca.se in wiiich the evidence of tho acts may snow some lawful 
authority (ibid., per Cuitty, B.J., at p. 272). But in Ward, Lock Co., 
Ltd. v. Operative Printers' Assistants' Society (1906), 22 T. B. K 327, C. A., 
Vaughan Williams, B.J., at p. 329, expressed the view that the words 
were introduced for the purpose of limiting the remedy by crimiual 
prosecution to cases so tortious as to give a civil remedy ; and it was held 
that merely to compel a person to pay union wagtis or employ union men 
by trying to get all the men into the union, so that there would be no 
non-union men to employ, w as neither a civil nor a criminal offence ; see 
ibid., per Fletcher Moulton, B.J., at p. 330 (“ It is inaccurate to say 
that tne masters have a right to employ men on any specific terms. They 
have only a right to emplov such, if any, as are willing to acc’cpt those 
terms, and no wrong is done them by any one who by lawful means lessens the 
number of those willing to accept them”). It is, appanMitly, not esseaxial 
to specify in tho complaint the particular sub-section of tho Con- 
spiracy and Protection of Property Act, 1875 (38 & 39 Viet. c. 86), s. 7, 
which has been contravened {Wilson v. Renton (1900), 47 Sc. B. It. 209); 
the sub -sections merely specify different modes of committing one offence 
(ibid.). As to indictments generally, see title Criminal IjAW and Pro- 
cedure, Vol. IX., pj). 320 et seq. 

(i) An indictment charging that a person “ used violence to or 
intimidated” is bad for^uplicity {R. v. Edmondes (189.5), 59 J. P. 776). 
In Judge v. Bewrw«#(1887), 62 J. P. 247, it was held to be intimidation to 
write to an employer that his shop would be picketed, ^i language such as 
to make *liim afraid, whether the picketing amounted to an unlawful 
watching or besetting within tho Conspiracy and Proiection of Property 
Act. 1876 (38 & 39 Viet. c. 86), s. 7 (4) (see p. 646, post), or not; but see 
Oibson V. Lawson, [1891] 2 Q. B. 545, per Mathew, J., at p. 550,^ com- 
menting on Judge V. Bennett, supra. In R. v. McKeevet (1890), Times, 
16tb December, referred to in Oibson v. Lawson, supra, at pp. 660, 
562, it was apparently held that to constitute iniiiniaatiou there must 
be a threat of personal violence; and in Oibson v. Lawson, supra, it 
was held that it was not intimidation to communicate to a person and 
his employer an intention to strike and thus put that person in few of 
being unable to get work. Apparently, intimidatioa in the Conspiracy 
and Protection of Property Act,fl875 (.38 & 39 Viet, c. 86), is not wider 
in meaning than in the Criminal Baw Amendment Act, 1871 (34 os 36 
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injures his property, or persistently follows him about from place to 
place (k), or hides any tools, clothes or other property owned or used 
hy him, or deprives him of or hinders him in the use thereof, or 
watches or besets the house or other place where he resides, or 
works, or carries on business, or happens to be, or the approach to 
such house or place (/), or follows him with two or more other 
persons in a disorderly manner in or through any street or road. 


Viet. c. 32), fl. 1 (SCO note (/>), p. r»4.3, ante), where it was limited to such 
intimidation as would justify a man being bound over, namely, a threat 
of personal violence {Gibson v. Lawson, [1891] 2 Q. B. 645); see Curran v. 
Treleaven, [1891] 2 Q. B. 646, 662, where a threat to an employer that the 
unions would combine to stop his business, and a speech to his men calling 
upon them in moderate terms to leave their work, were held not to bo 
intimidation, even though the men left, ns the defendant knew, in breach 
of contract ; and compare M. (Lanktree) v. McCarthy, [1903] 2 I. R. 140; 
Yomig V. reck (1912), 77 J. P. 49. But a distinctio'U is to be drawn 
between intimidation and threats as a criminal offence under the Con- 
and VrotevVmw nl VTo\n‘TV-y Net. \\et,. c. 

and the hke as iovnung a jiround oi civil liaVilily (Allen v. Flood, [189S^ 
A. 0. 1, jier Lord Heksciikll, at p. 128); see note '(w), p.. 663, post. 
The word “ intimidation ” is not a word of art, but a word o( common 
use {Gibson v. Lawson, siiprOt at p. 669; (/Cannell v. R. (1844), 11 Cl. 
N; Fin. 166, II. L., ner Tlnual, P.J., at p. 235). Apparently, it is not 
essential to set out the nords of threats alleged in a complaint {Clarkson 
V. Stuart (1894), .32 Sc L. R 4), but the spc<'iljc acts ot intimidation must be 
pet out in the conviction ( jtletmlfe v. Wiseman (1888), 62 J. P. 439) ; compare 
li. V. Rowlands (1861), 5Cox, C. C. 430, 466 ; Re Perkam (1869), 6 H. & N. 
30 ; and title Pkiminal Law and PitocKUDKE, Vol. IX., p. 260, note (6). 

{k) The gist of the oflence is not the following, but the view to compel a 
person to abstain etc. {R. v. McKenzie, [1892] 2 Q. B. 619); and it is 
illegal to lollow with a view to compelling an employer to take back a 
dismissed employee {R. v. Wall (1907). 21 Cox, C. C. 401 ; compare Re 
l erham, supia . MacUnlay v. Uaii (1897), 36 Sc. L. R. 32; WiUon v. 
Peuto'W (1909), 47 Sc. L. R. 209). It is an offence to follow silently at a 
short distance if at the sumo time a crowd is followniig with hostile words 
and gestures {Smith v. Thomasson (1890), 16 Cox, C. C. 740) ; and oompaie 
loung V. Peck, t^npia. 

f!) Such watching is illegal if done with a view to compelling an employer 
D take back a dismissed employee {R. v. W all, supra). To besot A. ’a hbuse in 



XT 1 > , ‘ - ■' : Polishers {\d05), Times, 2Sth 

injunction was granted against pickets on 
nindavita that their proceedings were a nuisance and annoyance, though 
there was no allegation of disorder) ), The w ateliing or besetting may d© 
for even a short tinm Court, [1899] 2 Ch. 35; Walters v, 

wreen, 1 1899] 2 Ch. 696), and may bo of any place where the workman is 
casually found, such as, for instance, the landing stage of a port at which 
i^n are being imported {Chamork v. Court, supra), or a railway station 
iWaUers v. Green, supra ) ; compare Farmer Wilson (1900), 69 L. J. (Q. n.) 
496, where uie place beset wae a vessel in a river used by employers as 
a depot for the supply of men. Apparently, however, the operations of the 
defendants in these cases would now be protected by the Trade Disputes 
Act, 1906 (6 Edw. L c. 47), s. 2 ; see note (o), p. 6 17, post. The persons in 
the place beset need not be in theservieaof any person ; and a person has a 
legal right to remain in a place and there receive board and wages even 
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1198. One or more persons acting on their own behalf or on behalf 
of a trade union, or a branch (m) of a trade union, or of an individual 
employer or firm, may, however, in contemplation or furtherance 
of a trade dispute (n), attend at or near a house or place where a 
person resides or works or carries on business, or happens to be, if 
they so attend merely for the purpose of peacefully obtaining or 
communicating information, or of peacefully persuading any person 
to work or abstain from working (o). 


though the object of his so doin^ is to fuliil a contract which he haa no 
right to fulfil because it is in violation of a statute (Fanner v. Wilson 
(1900), 69 L. J. (Q. B.) 496). Apparently, evidence of previous acts of 
the defendant is admissible against him, his intention being in question 
(Topin V. Feron (1909), 43 1. L. T. 190). 

(?») See Trade Disputes Act, 1906 (6 Edw. 7, c. 47), s. 5. 

(n) As to the meaning of these words, see p. 662, post. 

(o) Trade Disputes Act, 1906 (6 Edw. 7, c. 47), s. 2 (1). By ibid., 

fl. 2 (2), the following words in the Conspiracy and Protection of Property 
Act, 6 & 39 V ict. c. 86), s. 7 , are repealed : “ Attending at or near the 

house or place where a person resides or works or carries on business or 
happens to be or the approach to such house or place, in order merely 
to obtaia or to communicate information shall not bo doomed a watching 
or besetting within the meaning of this section.'* The alterations, therefore, 
are (i.) the orai.ssion of the words “ the approach to such house or place,” 
which may narrow the area of permissible “attendance,” but, apparently, 
makes no practical difference ; (ii.) the addition of “ peacefully ” before 
“ obtaining or communicating information ” ; (lii.) the addition of ” peace- 
fully persuading any person ete,” ; and (iv.) the addition of the general 
requirement that the act, if it is to be protected, must be done “ in 
contemplation or furtherance of a trade dispute” ; the result of tills being, 
apparently, that if the existence or contemplation of a trade dispute be 
negatived (see p. 662, post), such protection as was given to pickets by 
the Conspiiacy and Protection of Property Act, 1876(38 & 39Vict. c. 86), 
is withdrawn by the Trade Disputes Act, 1906 (6 Edw. 7, c. 47). Jbul,, 
8. 2 (1). deals with civil as well as with criminal responsibility [Vacher d: 
t<ons. Lid. V. London Society of Compositors, [1913] A. C. 107, per Lord 
Atkinson, at p. 123). Under the Conspiracy and Protection of Property 
Act, 1875 (38 & 39 Viet. c. 86), proof of an intention peacefully to persuade 
was held to be no detenee in Lyons (J.) Sons v. Wilkins, [18991 1 Cli. 
265, *0. A., per Lindlet, M.R., at p, 267, though Vaughan Williams, L..1., 
at p. 214, thought that the fact that the “communication” invited 
the men to leave their work as soon as they lawfully might did not thereby 
cause it to cease to be a communication within the proviso, and that 
there were no facts to constitute such persuasion a common law nuisance ; 
and in Ward, Lock Co., LUl. v. Operative Printers' Assistants' Society 
(1006), 22 T. L. R. 327, C. A., the Court of Appeal held (before the passing 
of the Trade Disputes^ct, 1906 (6 Edw. 7, c. 47) ) that no wrong, civil 
or criminal, was committed by stationing pickets who caused no violence, 
obstruction, or nifisance, did nothing beyond communicating and obtain- 
ing information, and invited no breach of coiitractf but were employed 
to induce the plaintiffs’ workmen to join the union and then to determine 
their employment by proper notice ; see per Fletcher Moulton, L.J., 

at p. 329: “ I cannot see that this section [Conspiracy and Protection of 
Property Act, 1876 (38 & 39 Viet. c. 86), s. 7] affects or is intended to affect 
civil rights or remedies. It legalizes nothing, and it renders nothing 
wrongful that was not so before. Its object is solely to visit certain 
selected classes of acts which were previously wrou^ul, i.e., were at 
least civil torts, with penal consequences capable of being summarily 
inflicted and at p. 330 : “ No wrong would have been done to the plaintiff ri 
in the present case if the defendants had succeeded in persuading every 
printers assistant in the county to join the union, ^nd they had rendereil 
it impossible for the plaintiffs w get men to work for them on the terms 
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U99. The fact that this summary jurisdiction is given to the 
magistrate does not affect the right of the High Court to grant an 
interlocutory injunction (jp), and an injunction will be granted to 
restrain any of the acts which are crimes by common law or by 
statute if it tends to the destruction or deterioration of property (q). 

Sect. G. — Tortu Arising Oat of the Operations of Trade Unions, 
iSub-Sect. ]. — Torts hy Individuals, 

(i.) When there is no Trade Dispute. 

1200. A person commits an actionable wrong (?•) if he knowingly 
find for his own ends induces another person to commit an 


they desirod. ... In support of the plaintiffs’ claim with regard to 
picketing, it must be shown that the defendants, or oup of them, were 
guilty of a wrongful act, t.c., that the picketing constituted an interference 
with the plaintiils’ action wrongful at coininon law, or as 1 think it may 
accurately be phrased, were guilty of a common law nuisance.” It is to 
lie noted that in this case the pickets do not appear to have persuaded men 
to join the union and terminate (heir service; but the object of the 
defendants, the union and its secretary, was so to persuade. In B. v. 
Bauld (1876), 13 Cox, C. C. 282 (a conviction under tho Conspiracy and 
Protection of Property Act, 1875 (38 & 39 Viet. c. 86), wrongly referred 
^ m tho report as the Employers pd Workmen Act, 1875), Huddleston, 
i5., at pp. 283, 284, 291, had limited the words ‘‘obtaining or communi- 
eating information ” to obtaining etc. information as to union members who, 

work; compare li. v. SeUhy 
ItOLFE,B., at p. 498. 'I'lie Trade Disputes 
Act, 1900 (0 Edw. 7, c. 47), 8. 2 ( 1 ), does not change tho nature of the ollenco 
under the Conspiracy and Protection of Property Act, 1875 (38 & 39 Viet, 
r. 86), B. 7. or make it necessary to allege intimidation expressly in the 
complaint; it merely provides a defence {Wilson v. Jienton (1909), 47 
be. L. R. 209) ; nor does it confer any right to enter upon private property 
owner {Larkin v. Belfast Harbour Commissioners, 
lAA V. 1 ■ suggested that tho Trade Disputes Act, 

l.lOt) (6 Kdw. i. c. 47), R. 2 (1), does not apply to the ‘‘ watching ” of a 
private residence {R. v. Wall (1907), 21 Cox, C. C. 401, per PalleI C.B., 
summing up at p. 403 (‘‘They [tho defendants] rely on their right undef the 
T rude Disputes Act, 1900 (6 Edw. 7, c. 47), s. 2 (1), to attend at the house 
tor the purpose of ooaoeably persuading other employees to abstain from 
working Iho 1 rade Disputes Act, 1906, refers to a ‘ mere attending.’ which 
H more temporary than ‘ watching.’ In any case, it is not suggested that 
t here were any workmen there to bo persuaded, as tliis count refers to 
\\ atching the house in the suburbs, not the business premises in the city ” ) ). 
Apparently, there must be evidence that information was in fact received 

or communicated, or that there was an intention tb receive or communi- 

(B V. Renton, supra). Quwre Whether peacefully 
1 ^keatre ti) persuade the public to abstain from going .there is 

within the piuvisiou (Top/n v. Feron (1909), 43 I. L. T. 190). It is to be 
noted that tho Irado Disputes Act, 1906 (6 Edw. 7, c. 47), s. 2 (1) is 
general m its application and is not confined to tho case of members of a 
A d: Sons, LUl v. London Society of Compositors, [19131 

« Haldane, L.C., at p. 114, and per Lord Atkinson, at 

p. 

(p) :^<m* (J.) (fc Son* V, rittitw, [1806] 1 Ch. 811, 826, 827 , C. A. 

(r) Acts which are criminal offences are a foHion a ground of civil 
liability. As to tho exemption of trade umons from liability for torts, see 
pp. b6o, 666, post. As to torts generally, seS title Tort, pp. 461 et seq., ante. 
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actionable wrong to a third person (s) to the damage o! such third 
person (t). 

It is an actionable wrong for a third person to interfere with 
contractual relations recognised by law if there is no sufficient 
justification for the interference (a ) ; consequently it is an actionable 

{$) Lumley v. Gye (1853), 2 E. &; B. 217, per Erlb, J., at p. 232; 
Bow&n V. Ilall (1881), 6 Q. B. D. 333, C. A. ; Mogul Steamship Co. v. 
McGregor, Gow (& Go. (1889), 23 Q. B. D. 698, 614, C. A.; S. C.. 
[1892] A. C. 25; Allen v. Flood, [1898] A. C. 1, per Lord Watson, at 
p. 96; Quinn v. Leathern, [1901] A. C. 495, per Lord Macnaghten, at 
j). 609 ; Read v. Friendly Society of Operative Stonemasons of England, 
Ireland «nd Wales, [1902] 2 K. B. 732, C. A.; National Phonograph 
Co., Ltd. y. Edison-Bell Consolidated Phonoaraph Go., Ltd., [1908] 1 Ch. 
335, 339, C. A. ; and comparo Exchange Telegraph Co, v. Gregory dt Co., 
[1896] 1 Q. B. 147, C. A. The principle stated m the text is not oonfiuod to 
cases of conspiracy (Quinn v. Leathern, supra, at p. 637 ; National Phono- 
graph Co., Ltd. \^. Edison-Bell Consolidated Phonograph Co., Ltd, supra, at 
i). 359) ; see titles Contract, Vol. VIE, p. 346 ; Master and Servant, 
Vol. XX., pp. 269 et seq. : Tout, p. 476, ante. 

(t) Aotujd damaj(o is the jrist of the action (Ward, Lock db Go., Ltd. v. 
Operative Printers' Assistants' Society (1906), 22 T. L. R. 327, 329, C. A. ; 
National Phonograph Co., Ltd. v. Edison-Bell Consolidated Phonograph Oo., 
Ltd., supra, at pp. 369, 370), but not necessarily special damage in 
the narrow sense of the words (National Phonograph Co., Ltd. v. Edison- BeU 
Consolidated Phonograph Co., Ltd., supra, at p. 370) ; see Workman v. 
London and Lancashire Fire Insurance Oo. (1903), 19 T. L. R. 360; and 
title Tort, p. 470, ante. When a person does a wrongful act calculated as 
its natural and probable consequence to produce injury, and in fact pro- 
ducing injury, it is no answer that the natural and probable consequence 
is an act done by a third person in breach of duty or contract (Bowen v. 
Ball (1881), 6 Q. B. D. 333, 337, C. A. (disapproving Vicars y. Wilcocks 
(1806), 8 East, 1 ; 2 Smith, L. C., 11th ed., p. 621. if' and in so far as it 
implies a decision to the contrary), approved in South Wales Miners* 
Federation y. Glamorgan Coal Co., [1905] A. C. 239, 250); compare Lumley 
V. Gye, supra ; and soo 1 Smith, L. C., llth ed., j). 293 ; 2 Smith, L. C., 
11th ed., p. 631 ; and title Tort, pp. 469, 48.5, ante. 

(a) Mogul Steamship Co. v. McGregor, Qow Co., [1892] A. C. 25, 
37; Quinn v. Leathern, supr<i, per Lord MACNAGiifEN, at p. 610; 
approving Lumley y Gyc, supra, and Temperton v. Russell, [1893] 1 Q. B. 
7l6Tapart from dicta which suggest that bad motive is the gist of the 
action) ; Read v. Friendly Society of Operative Stonemasons of England, 
Ireland and Wales, supra ; South Wales Miners* Federation v. Glamorgan 
Coal Co., [1905] A. C. 239 (a fortiori, “ to combine to procure a 
number of persons to break contracts Is manifestly unlawful ” 
(ibid., per Lord Halsbury, L.C., at p. 244)) ; and compare Manchester 
Ship Canal Co. v. Manchester Racecourse Co., [1901] 2 Ch. 37, 61, C, A., 
following Lumley v. Wagner (1852j, 1 De C. M. A (E 604, and, 
apparently, overriUing Beathcote v. North Staffordshire Rail. Co. (1850), 
2 Mac. & (jr. 100. In Bowen y. Ball, supra, the act induced was a 
breach ’of contract, and the decision was therefore correct on the 
principle stated in the text ; but the ground of the decision was the 
presence of an intent to injure the plaintiff, a ground disapproved in 
Allen y. Flood, supra, per Lord Herscuell, at p. 119. In Temperton 
y. Russell, supra, it was laid down that it was immaterial whether the 
act induced was a breach of contract or not ; this wa.s similarly dis- 
approved in Allen v. Flood, supra, per Lord Herscuell, at p. 119; 
compare ibid., per Lord Shand, at p. 163, .and per Lord Davey, at 
p. 171 ; and see note ("), p. 650, post. The contract need not be one 
netting up the relation of master and servant, but may bo a contract 
of any description (Lumley v. Gye, supra; Bojpen v. Hall, supra; 
Temperton y. Russell, supra: Ai^en v. Flood, supra, per Lord Herschell, 

p. 126 v. Leathern, supra; National Phonograph Co,, Ltd. 
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wrong, apart from cases where there is a trade dispute in con- 
templation or existence (^), to induce men to leave their employment 
in breach of their contracts, if the inducement is made with 
knowledge of such contracts (c), or, with knowledge that such 
contracts have been broken, to assist in supporting the men who 
have broken them (d\ 

1201. The ground of the liability is not malice in the sense of 
spite or ill-will towards, or intent to injure, the employer, but 
malice in the sense of the motive which may be inferred to exist 
from the procuring of the commission of an act known by the 
procurer to be illegal (c). 


V. Edison-Bell Consolidated Phonograph Co., LUl, [1908] 1 Ch. 335, 
C. A., per Kennedy, L.J., at p. 366). The damages for procuring 
breach of contract arc not necesaarily calculated on the same basis 
as that of the damages for the actual breach {I/umley V. Oye (1863), 2 
E. & B. 217). As to procuring or encouraging breach of contract by a 
servant or master, see, generally, titles Contract, Vol. VII., p. 346; 
Master and Servant, Vol. XX., pp. 267 ct seq. ; Tort, pp. 476, 484, ante. 
As to justification, see pp. 659, 660, post. 

(h) See p. 654, nost. *' 

(c) Smithies v. National Association of Operative Plasterers, [1909] 1 K. B. 
310, C. A, ; Conway v. Wade, [1909] A. C. 606, per Lord Loreburn, L.C , 
at p. 610; Dallimorc v. Williams and Jesson (1912), Times, 27th April 
(where, however, a new trial was ordered on the ground of misdirection as 
to the meaning of “ trade dispute ”) ; see S. (\( 1912), Times, 14th November, 
C, A, See also Scnitto7i, Ltd. v. Lewis (1913), Times, 16th January, C. A., 
where Col>:ridgk, J., had decided that the meio communication to 
workmen of a fact which caused them to strike did not constitute 
“ persuasion,” but in the Court of Appeal, Lord Alverstone, C.J., without 
deciding thc' point, doubted whether this was correct. 

(d) Smithies y. National Association of Operative Plasterers, supra, 
distinguishing ilenuhy and Cadeby Main Collieries, Ltd. v. Yorkshire Miners^ 
Association, [1906J A, 384, because in that case, before the union 
approved and supported the strikers, the masters had insisted on new 
terms of employment before taking the men back; see also p. 604, ante. 

(«) Lumley v. Oye. supra, per Erle, J., at p. 231; Mogul Steam- 
ship Co. V. McGregor, Cow Co. (1889), 23 Q. B. D. 698, C. A., per 
Bov^n, L.J., at p. 614 ; compare Allen v. Flood, [1898] A. C. 1, whero 
Lord Watson, p. 95, disapproved the principle expressed, in 
Bowen v. Hall (1881), 6 Q. B. I). 333, C. A., per Brett, L.J., at p. 338, 
laid down in Temperton v. liussell, [1893] 1 Q. B. 715, and followed 
m Hood V. Jackson, [1895] 2 Q. B. 21, 37, C. A., that a person 
who procures another to commit a lawful act is guilty of an actionable 
wrong if he was actuated by an intent to injure ; a principle which waa 
actual decision in Temperton ♦. PusseU,*'^ supra, where 
the defendants had procured persona to break contracts^and had conspircii 
to induce persona ngt to enter into contracts. In a case of conspiracy, 
however, the intent to injure does constitute a ground of liabiUty; seo 
Allen V. Flood, supra, per Lord Watson, at p. 108, per Lord Herschell, 
at p. 124, and per Lord Macnagiiten, at pp. 153, 154 (where a dictum in 
( aHle V. Stochton (1875). L. R. 10 Q. B. 453, Blackburn, J., at 

p. 468, that malicious intent/on was the gist of the action iu Lumley y. Gy e, 
supra, was disapproved); Quinn v. Leathern, [1901] A. C. 495, per Lord 
Macnagiiten, at p. 610; South Wales Miners' F( deration v. Glamorgan 
Coal Co.. [1906] A. C. 239, per Lord Macnagiiten, at p. 246, and per Lord 
.Tames op Herepord, at p. 260, uppioving Bowen v. Hall, supra, per 
Brett, L.J., at p, 337 ; National Fhanograph Co., Ltd. y. Edison-Bell 
('ovsolidated Phonogn^vh Co., Ltd., supra, at p. 360; compare Bromaqe 
V. Prosser (1826), 4 & C. 247, 256 ;f and see, generally, title Tort, 

Vp. m ct seq., ante. c. j, 
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1202. It is not actionable in an individual to ask or persuade 
a person to do or to refrain from doing an act which such person 
may lawfully do or refrain from doing, even though a third party is 
thereby injured in his trade (/), for an act in itself legal does not 
become actionable merely because it interferes with another in his 
trade (y). 

If an act is not in itself a civil wrong, a bad motive will not make it 
so (/i), and where malice ” is used in this connexion it means an 


(/) Mogul SUamtthip Co. v. McGregor, Qow Co., [1892] A. C. 25, 36, 
42, 52 ; Scoiiish Co-operative Wholesale Society v. Glasgow Fleshers* Trade 
Defence Association ( 1898), 36 Sc. L. R. 646 ; ciunpare lieehle v. IJickeringall 
(1707), 11 East, 673, u. ; Boots v. Grundy (1900), 82 L. T. 769 ; Workman 
v. London and Lancashire Fire Insurance Co. (1903), 19 T. L. R. 360. 
But in Conway v. Wade, [1909] A. C. 606, Lord Loreburn, L.C., at 
p. 610, treated dt as still doubtful whether an action would or would not 
lie for inducing a person not to employ or not to serve another where 
there was no breach of contract, no violence, and no threat alleged. Tht' 
basis of the legality of the acts of a trader who injjires another by com- 
petition has been" the subject of a considerable difference of opinion. 
One vi«v is that there is a right to trade, interference with which is jarimd 
facie unlawful, but may be justified by a plea of competition {Mogul Steam- 
ship Co. V. McGregor, Oow Co. (1889), 23 Q. B. D. 698, C. A., per 
Fry, L.J., at p. 625 ; compare Keehle v. Jlickeringall, supra, at p. 676 ; 
Gloucester Grammar School Case (1410), Y. B. 11 Hen. 4, 47, f. 21). The 
other view is that the acts by which competition is pursued are all lawful 
acts, and require no justification {Allen v. Flood, [1898J A. C. 1, per Lonl 
Herschell, at p. 140 ; and see note {h), infra). In Quinn v. Leathern, 
[1901] A. 0. 495, however, the court apparently returned to the first 
principle ; see ibid., at pp, 526, 527 ; and in Giblan v. National Amalga- 
mated Labourers* Union m Great Britain and Ireland, [1903] 2 K, B. 600, 
0. A., per Stirling, L.J., at p, 022, the words of Fry, L.J., in Mogul 
Steamsnip Co. v. 3[cOTegor, Oow ct* Co. (1889), 23 Q. B. D. 598, C. A., at 
p. 625, were quoted as good law ; sec also A.-O. of A ustralia v. Adelaid'i 
Steamship Co. (1913), 109 L. T. 258, P. C. ; and pp. 655, 650, post. 

{g) Allen v. Flood, supra, per Lord Herschell, at p. 138, criticising 
(at p. 139) dicta in Mogul Steamship Co. v. McGregor, Qow c0 Co. (1889), 
23 Q. B. I). 598, C. A., per Bowen, L.J., at p. 613, as too wide. • 

(^) Allen v. Flood, supra, per Lord Watson, at p. 92 (“although tlu) 
rule may be otherwiso with regard to crimes “ ; and if the act bo a civil 
wrong, it is none the less so because done with a good motive) ; ibid., per 
Lord Macnaghten, at p. 152 (“ Many cases may be put of harm done out 
of malice without any remedy being available at law. Suppose a man 
takes a transfer of a debt with which he has no concern, for the purpose of 
ruining the debtor, and then makes him bankrupt out of spite, and so 
intentionally causes h^n to lose some benefit under a will or settlement — 
suppose a man declines to give a servant a character because ho is offended 
with the servant *for leaving — suppose a person of position takes away his 
custom from a country tradesman in a small villagi* merely to injure him 
on account of some fancied grievance not connected with their dealings in 
the way of buying and selling — no one, I think, would suggest that there, 
could be any remedy at law in any of those cases. But suppose a customer, 
not content with taking away his own custom, says something not slanderous 
or otherwiso actionable or even improper in itself to induce a friend of 
his not to employ the tradesman any more. Neither the one nor the other 
is liable for taking away his own custom. Is it possible that the one can 
be made liable for inducing the other not to employ the person against 
whom he has a gnidget”). Compare Lyons {>).) Sons v. Wilkins, 
[1899] 1 Ch. 265, C. A., per Byrne, J., at p. 268. and per Chitty, L.J , 
at p. 270 ; Quinn v. Leathern,^ supra, per Lord Macnaghten, at p. 508, 
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SwjT.G. intent to do an act which is wrongful, not merelj an act which is 

Torts harmful, to the detriment of anotJjer (i). It is, therefore, not an 

Arisuig actionable wrong for an individual merely to induce a person not to 
toerationa another, where no breach of contract is 

of Tride * unless such inducement be accompanied by violence 

Dnioni. *^^*'®“*^*^ (O’ ^'aud, misrepresentation, intimidation, obstruction, 
— or molestation, or other illegal means (»«), whether the means of 
compulsion used be physical or moral («). 


per Lord UKAMPTOx, at p. 524, andpwLord LiNDLEr.at p. 533: Steventon 
V. (1853) 13 C. IJ. 285, 207. Kx. Clt. ; Bradford Corporation v. 

d i^les,[lti0o] A. (,. .j 87 (a case applicable not only to rigms of pro- 
’nJS’rrsos? the 0X0, else by an individual of any right; see Jlkn v. 
rSw Sol r •- Lord HEKScireu, at p. 124). Carrington v. 
/ j *1 Last, 571, was overruled in AUen v. Flood, tunra, per 

’ ry'oP*'”'* ibid; per Lord Hersuhell, at pp. 135, 
‘!.\<^’’<!nngall (1707), 11 Kast, 573, n., docs not dec® that 
an evd motive will render unlawful an act otherwise lawful CAUen v. Flood 
eopra. per Lord Herschell, at p. 135), or if it docs, is overruled (ibid' 
per Lord Watson, at p. 102, and per Lord Hersciiell, at pp. 132, 133) ; 
Vo? XTN rnOSECUTlON AND rROCEDUBE, 

Co, v. McChegor, Oow dh Co. (1889), 23 Q. B. D. 
T^' UowEN, L.J., at p. 612, approved in Allen v. Flood, supra, 

‘‘Malice” in such chses cannot be left at 

dItoJ a? i.^i‘7n '*‘«’ P^Lord IIerschell, at p. 118, and per Lord 
UAVEY, at p. 171) ; coraparo the meanmij of “inalico” in dehimalion 
aa to which soo title Libel and ^Slander, Vol. XVIIl,, pp G08 C09 As 

ihii This case was decided on the livpothesia 

^ ^ conspiracy or combination ; it does not 

ferenceTitb^I3 ‘'‘’’“‘d’'’ business and intorl 

lerence ^\lth legal rights (Qumn v. Leathern, [19011 A C 495 ver Lord 

llAESBCRY, L C; at pp. 406, 407). It decided no new law ’ but merelv set 

aside (heta in Louden v. Hall (1S81) 6 0 B 74 o a 

Luggell I (4 i/ ; A., and Tempertonv. 

e tC caie “r n '^’ unnecessary to the decision of 

tuner case {(^uinn v . Leathern, supra, per Lord MaVCNaghten at n 5087 • 

P- lZ LSY!‘arp.®43l’ 

uisun^isning Allen v. Flood, supra, on the ground that in that case the 
defendant s purpose was to promote hLs own trade interest as distiumusbed 
from a purpose to injnro tbe plaintiff in his traM cKr puZe w^ 
held to be present in Quinn v. Leathern, supra; and seTO^nT 

aiul Lancashire Hre Insurance Co. {lOO'i), Id T L R 360- MeElrea 

\ f *V.«ty 0 / IhiUers (1905). Tmel. 17tll Februm v C A • 

.LM.. [1908J a. 514, V.^C. ' ’ ’ 


Jose V. 


bn„rr„;/?. were deterred f/om 


29 T. L. R. 214, C. A. 

{nj For note (») see p^653, post. 
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1203 * By illegal means ’* are meant acts in the nature of civil 
or criminal wrongs, regardless of motive (o), and a threat to cause a 
strike apparently constitutes such illegal means but not a mere 
warning that there may or will be a strike (q). 

Whether words used are a threat or a mere warning is a question 
of fact for the jury (r) ; but mere words of warnin g must not be left to 

Erchange Telegra'ph Go. v. Gregoi'y & Go., [1896] 1 Q. B. 147, 166, C. A. ; 
Ouinn v. Leathern, [1901] A. 0. 495, 610; National Phonograph Go.,Ltd. 

V Edison-Bell Consolidated Phonograph Co., Lid., [1908] 1 Ch. 336, 369, 
361 368 369, G. A. (“illegal means ” includes deceit practised upon the 
T)or8on induced ; but in this case the inducement wa.s to break a contract, 
lor A being bound by agreement with B. not to sell to C. goods obtained 
from B., C. secured such goods from A. throuch the intervention of D., wht» 
dieted under an assumed name as an independent dealer) ; compare Oowper 
<6 Sons V. Miwfarla-ne (1879), 16 Sc. h. R. 379, 384. A^arcntly the mis- 
representation must be wilful and intentional {Allen v. Flood, [1898] A. t. 

1 per Lord Heeschell, at p. 142, per Lord Macnaouten. at p. 149, and 
per Lord D avet, at p. 1 76). It is not illegal means for a trader to cewe to 
emolov agents Who also act as agents for his rivals {Mogid Steamship Co. 
V. Uregor, Gow db Go., [1892] A. C. 26, 43. 60 (a case of action in com- 
bination; but the proposition applies a ioriwn to the acts 
vidual)4; see the note on this point in the lleport of the Royal Commission 
on Trade Disputes, 1906 [Cd. 2825], p. 19. n U n 

In) Mogul Steamship Co. v. McGregor, Gow d? Co. (1889), 2.3 Q. B. D. 
698. 626; v. Floojd. supra, per Lord Herschell, at p. 128. As to 
intimidation as a criminal offence, see Comwrv. Kent, Gibson v. Lawson, 
Curran v. Treleaven, [1891] 2 Q. B. 545; and p. 645, an<e. 
io) Allen V. Flood, supra, per Lord Watson, at p. 96. 
p) Quinn V. Leathern, [1901] A. G. 495, per Lord Bindley, at p. 538 ; 
Lead v. Friendly Society of Operative Stonem^asons of hnahnd, lrelav< I 
Ll Wah,, [1902] 2 K. li.732, C. A. In X 

Labourer' Union of Great Britain and Irelarul, [190312 K. B. 600, t. A., 
Stirling, .T.. at p. 623, thought that to threaten a strike m order to pro- 
cure the dieiluseal of a man who had not pmd a fine imposed by hw union 
was probably an actionable wrong, even jf done by an individual, bemg of 
the nature of “ molestation or coercion.” , , t i 

(g) Allen v. Flood, supra, per Lord Wat.son, at p. 98, 

Herschell, at p. 129 ; <?«m» v. Lealhem, sunra per Lord Lindley, 
at pp. 637, 638, Lapproving the view taken by Lord Hbrsciiell 
w. Flood, supra, at pH7, that it made no difference m law whether the 

defendant said that the men Lord 

would cease to work; Oonway v. Wade, [1909] A- C- . 

T nnvRTiRN L C at n 610 ; Oaskell v. fjancaehire and Cheshire Miners 
KS'(im). 28^a\ L.’ R. 518, C. A.; Banlen v. Basimch (1913) 20 

^■(r)‘ Lwai v. Wade, supra, at pp. 614, 61.5 ; S. C [1908] 2 K. B. 844 
G A (the evidence wasrfhat the plaintiff, a member of a union, who had not 
pidd a fine imposed in 1900, obtained work at R.’s in 1907, and a few days 
?ater was proraotSd ; other union members working with him were dis- 
satisfied and sent a man to tell the defendant, a ^lega^of the union, 
that unless the plaintiff were stopped there woifid be a stoke ; * sim ar 
intimation was iriven by the men to another trade union official, J^ho als 
conveyed it to ^e defendant ; defendant thereupon said to R.’s foreman. 
” Yo/had better atop Conway or there will be trouble with the 
the plaintifl was thereupon discharged (apparently 

contract) * but the defendant had no authority from the umon to do what 
he did • and it was found by the jury that no trade dispute was m exwteime or 
contemplation (see pp. 662 et seq., post) ; that the defendant uttered a ttoat 
^^th a vmw to, and with the effect of, preventing the plaintiff from obta^iig 
or retaining employment, in order to compel him to nay, and punish him for 
not paying, the fine ; that the dffendant did not merely 


.ilv warn the emr 

not naymg. tne nne ; ui»u tno t - 

that t^men would strike, nor was his action in consequence of the men 
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the jury unless there is something in the manner or circumstances 
of their utterance which might constitute them a threat («). 

(ii.) Wlitu there is a Trade Dispute. 

1204. If an act is done by a person in contemplation or 
furtherance of a trade dispute (t\ it is not actionable on the ground ' 
only that it induces some other person to break a contract of 
employment (w), or that it is an interference with the trade, business, 
or employment of some other person, or with the right of some other 
iierson to dispose of his capital or of bis labour as he wills (a). 


objecting to work with tho piaintifif ; and that the defendant did more than 
merely act on behalf of the men. In view of these findings the case was 
treated in the House of Lords on tho basis that the defendant, acting as a 
mere miscJiief- maker in order from unworthy motives to injiire the plaintiff, 
and in a matter in which he, the defendant, had no concern, procured the 
plaintiff’s dismissal by a throat that the men would strike, which was 
untrue ; that the complaint as to non-payment of the fine was a mere 
excuse to cover an intention to injure the plaintiff because ho had been 
promoted, and that the whole story as to the men’s objection to work with 
tlie plaintiff was a fabrication); compare Allen v. Flood, [1898] A. C. 1, 
per Lord Herschell, at p. 128, and per Lord Suand, at p. 164 ; and see 
Nan/en v. Busnaeh (1913), 29 T. L. R. 214, (1. A. ; Gaskell v. Lancashire and 
Cheshire ^finer8' Federation (1912), 28 T. L. R. 618, C. A. 

(«) Sanfeii v. Busnaeh, supra. Ah to the lunctions of the jury generally, 
see title Juries, Vol. XVTIL, pp. 226 el seq. 

(t) As to the meaning of these words, see f)p. 0H2 et seg., post. 

(«) As to what constitutes a contract of employment, see title Master 
AND Servant, Vol, XX., pp. 76 et seq., 268. It is to bo noted that the 
Jrado Disputes Act, 1900 (0 Edw. 7, c. 47), s. 3, does not affect induce- 
ments to break contracts other than contracts of employment. As to the 
Juibility against which protection is afforded by this provision, see p. 649, 
ante. Nor dors the provision protect a man from liability for a libel 
{DalUmore v. Williams and Jesson (1912), 29 T. L. R. 67, 68, C. A.). 

(a) trade Disputes Act, 1906 (6 Edw. 7, c. 47), s. 3. As to the genond 
application of this provision, compare note (o), p. 647, ante ; as to its 
general effect, see Conway v. Wade, [1909] A. C. 606, per Lord LoreburI|^ 
L.L., at p. 61 1 (“It is clear that if there be tlu’eats or violence, this seeftou 
gives no protection, for then there is some other ground of action 
besides tho ground that ‘it induce.^ some other person to break a 
contract and so forth. So far there ia no change. If the inducement be 
to break a contract [of employment] without threat or violence then this is 
no longer actionable, provided uhvays that it was done ‘in contemplation 
01 furtherance of a trade dispute.’ ... If there be no threat or violence, 
and no breach of contract, and yet there is ‘ an inteiferonce with the trade, 
business or employment of some other person or with the right of some 
other person to dispose of his capital or his labour as he wills ’ there again 
there is perhaps a chaiige. It is not to be actionable, provided that it was 
done ‘ in contemplation or furtherance of a trade dispute.’ So there is no 
longer any question in such cases whether there was ‘ sufficient justifica- 
tion ’ or not. The condition contained in these words as to trade disputes 
IS made sufficient’’); S. C., [1908] 2 K. B. 844, C. A., per Collins, M.R., 
nt p. 849 (“It will be observed that this leaves Lumley v. Oye 
[ (1863), 2 K. &B. 217], and Otblany. National Amalgamated Labourers* 
I mon of Great Britain and Ireland [ [1903] 2 K. B. 600, C. A.] untouched 
except as to trade disputes’’); see also Oaskell v. Lancashire and 
Cheshire Miners* Federation, supra. The words “or that it is an 
interference with ” to the end of the enactment seem to be designed 
to protect the doer against the conseq|iences of the doctrine that 
there is a right to trade, any interference with which, even by an 
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Sub-Sect. 2. — Conspiracy. 

(i.) When there is no Trade Dispute. 

1205. It is not possible to state with certainty the position at 
common law of officials and members of a trade union or other 
persons who carry out in combination the operations usually 
associated with the activities of trade unions, as the cases on the 
subject have left the law in considerable doubt (b). 

It is clear, in the first place, that acta actionable (u), if done by 
an individual, are a fortiori actionable if done by two or more in 
combination and if causing actual damage (d). 

There is much authority of great weight in support of the pro- 
' position that no action will lie against persons who in combination do 
acts which apart from the combination would not be either criminal 
or actionable, unless the combination is itself a criminal conspiracy (e ) . 
Where, on the other hand, a combination to do certain acts is alleged 
and proved, the effect of the combination has been held to give rise 
to a cause of action even though the acta done which constitute tlie 
means Jjy which that effect is attained would not have been 
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individual, requires to be justified on the ground, for instance, of trade com- 
liotitioii, a doctrine repudiated iu Allen y. Fbod, [1898] A. C. l,but asserted 
in Mogul Steamship Co. v. McGregor, Gow Co., [1892] A. 0. 25: Quinn v 
Leathern, [1901] A. 0. 495, and Giblan v. National Amalgamated Labourers' 
Union of Great Britain and Ireland, [1903J 2 K. B. 000, C. A. ; BO(i 
note (/), p. 051, ante, and p. 65(3, post. If there was a trade dispute aud 
tlie act was done in furtherance of it, the fact that the act w;w done with 
a bad motive does not tak'*- it out of Iho protection of the statute 
{Dallimore v. Williams and Lesson (1912), 29 T. L. 11. 67, C. A.). 

(b) As to criminal conspiracy generally, see iq). 0.18 ei scq., ante : title 
1/RiminalLaw a^'d Procedure, VoL IX., pp. 2^0 etseq. As to the statutory 
e.Kemotion of trade unions from liability, see pp. 605, 66(), post. The 
essential elements of criminal conspiracy and conspiracy giving rise to a cause 
of action are the same, but iu the latter case special damage must be provini 
{Quinn v. Leathern, supra, per Lord Macnaguten, at p. 610, per Lord 
Brampton, at p. 628, and per Lord Lindley, at p. 642 ; Vac.hcr cb ^ons, 
Lfd.w. London Society of Compositors, [1913] A. C. 107, per Jjord Atkinson, 
at pp. 122, 123 ; aud see Skinner v. G union, Lyon and L uison (1669), 1 Wms. 
Saund. 229 ; Lumley v. Gyc (1853), 2 K. & B. 217, 230 ; Barber v. Lesiter 
(1869), 7 C. B. (N. S.) 176 ; Mogul Steamship Co. v. McGregor, Gow & Go. 
(1889), 23 Q. B. D. 598, 616, C. A.; Giblan v. National Amalgamated 
Labourers' Union of Great Britain and Ireland, supra, per kStiulinq, L.J., 
at p. 621) ; see also the Memorandum (by the Right Hon. Arthur Cohen, 

K. C.) on the Civil AcUon of Conspiracy, annexed to the Report of the 
Royal Commission on Trade Disputo-s, 1906 [Cd. 2825], p. 20. 

(c) And, a fortiafi, acts criminal. 

(d) Mpgul Steamship Co. v. McGregor, Gow (b Co., ^1892] A. C. 25. 37 ; 
South Wales Miners' Federation v. Glamorgan Coal Go., [1905] A. C. 239, 
per Lord Halsbury, L.C., at p. 244. 

(e) Skinner v. Gunton, Lyon and Leason, supra; Savile v. Roberts (1698), 
I'La. Raym. 374, 378, 379 ; Mogul Steamship Co. v. McGregor, Gow cb Co. 
(1888), 21 Q. B. D. 644, per Lord Coleridge, C.J., at p. 649; S. C. (1889), 
23 Q. B. D. 698, C. A., per Bowen, L.J., at p. 610 ; S. C., [1892] A. C. 26 ; 
Kearney v. Lloyd (1890), 20 L. R. Ir. 268, Palles, C.B., at p. 280; 
Scottish Co-operative Wholesale Society, Ltd. v. Glasgow Fleshers^ Trade 
Defence Association (1898), 36 So. L. R. 645 ; Boots v. Grundy (1900), 82 

L. T. 769 ; and compare Salaman v. Warner (1891), 66 L. T. 132, C. A. ; 
and see the Memorandum referrcji to in note (6), supra ; and title Criminal 
Law and Procedure, Vol. IX., pp. 200 ei seq. 
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actionable if done by an individual {/). Even in this case, however, 
there must be an interference with some legal right (//), and such 
legal right is apparently to be found in the principle that every man 
has a right to carry on his trade or dispose of his labour in any 
lawful way in which he thinks fit and that an interference with 
such right is immd facie wrongful and requires justification (hf 

1206. The result appears to be that though when an individual 
interferes by legal means with the right of another person to trade 
his acts may be lawful and require no justification (»), when several 
in combination are responsible for a similar interference, the effect 
of their combination constitutes their acts unlawful by reason, pre- 
sumably, of the greater extent of the injury which can be caused by the 
co-operation of numbers (A*), and so supplies the violation of a legal* 
right which is essential to the cause of action. Consequently, it is 
necessary for the defendants to show some justification, and in the 
inquiry into justification a malicious intention, in the sense of 
ill-will and intention to injure, becomes a material element (Z). A 
distinction, therefore, is to be drawn according as the combination is 
in pursuit of a legitimate trade object, such as success qgainst a 
rival trader (m\ or is in pursuit of an intention to injure, apart 
from such object (n). 


(/) (Compare Quivn v. Leathern, [1901] A. C. 495, 510, 511, 530 (approving 
dicta in Mogul ^teamHhip Co. v. McGregor, Qow cf? Co. (1889), 23 Q. B. D. 
698, 616, 630, 631, C. A.; S. C., [1892] A. C. 25, 38, 46); Ooimey v. 
Brieiol Trade and Provident Society, [1909] 1 K. B. 901, C. A., per Bucklby, 
L.J., at p. 926 ; and see Allen v. Flood, [1898] A. 0. 1, per Lord Watson, 
at p. lOM; Sunten v, Bvsnach (1913), 29 T. L. K. 214, C. A. i^imilarly au 
act not criminal if done by an individnal may be criminal if done in com- 
bination ; SCO title ('niMiNAL Law and Procedure, Vol. IX., pp. 261, 262, 
and note (h), p. 640, ante. It was pointed out in Quinn v. Leathern, supra, 
per Lord IIalsbuky, L.("., at pp. 506, 507, that Alleny. Flood, supra, did 
not affect cases of conspiracy ; see note (/;), p. 6.')2, ante. 

(9) Mogul Steamship Co. v. McGregor, Gow & Co., [1892] A. C. 26, 38, 
50 ; .Allen v. Flood, supra ; Quinn v. Leathern, supra, per Lord Lindlky, 
at p, 639 ; and compare Scottish Co-operative Wholesiue Society, Ltd.v. Glasgow 
Pleshers' Trade Befenee Association (1898), 36 Sc. L. R. 646 (butchers acting 
in concert induced saJeFmen not to ficll meat to the plaintiffs by threaten- 
ing that if they did so tliejs the butchers, would not buy from the salesmen : 
held, no action lay) ; Salamanv. Warner (1891), 65 L. T. 132, C. A. 

{h) Compare Lyons (J.) (fc Sons v. Wilkins, [1896] 1 Ch. 811, C. A. ; 
Quinn v. Leathern, supra, per Lord Brampton, at p. 626 (where it seems 
to be implied that a combination with intent t(^ injure a man in his 
trade, as apart irom a combination in defence of legitimate trade interests, 
is a criminal conspiracy at common law) ; and see p. 6.39, ante ; see also 
Erie, The Law KcJaKng to Trades Unions, p. 12. 

{%) See p. 651, ante. 

{k) Compare Quinn v. Leathern, suj^a, per Lord Macnaoiiten, at p. 611. 

(l) A lien V. Flood, suma.perLoxd Watson, at p. 108, per Lord Herschell, 
at p. 124, and per Lord Macnaqiiten, at p. 163 (where the rule that a legal 
act cannot be made illegal by a bad motive was regarded as probably not 
applicable in a case of conspiracy). 

(m) Aa in Mogul Steamship Co. v. McGregor, Gow Co., [1892] A. C. 

25; Jenkinsan v. Aield (1892), 8 T. L. R. 540; Scottish Co-o^rative 
Wholesale Society, Lid. v. Glasgow Fleshers' Trade B^enoe Association,, 
supra ; and see Workman v. London and Lancashire Fire insuremee Co. 
(1903), 19 T. L. R. 36^. u 

(n) Compare Allen v. Flood, supra, per Lord Shand, at p. 169; 
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If, however, the object is not unlawful, and the acts done 
would not have been actionable if done by an individual, no action 
lies (o). 

1207. In accordance with the above principle, it has been held an 
actionable wrong requiring justification (p) for two or more in com- 
bination to induce persons not to work for an employer, and 
to induce persons not to work for a customer of that employer, 
whether the inducement involve breaches of contract or not, if 
damage results to that employer (q ) ; or, with the object of pre- 
venting a person from obtaining or retaining employment, to 
cause or threaten to cause a strike of the men employed by 
the employer of such person, if the defendants have power to 
cause such strike and thereby in fact deprive such person of his 
employment (r). 

It is a sufficient justification if the acts were done not with 
intent to injure, but with intent to further a legitimate trade 
purpose (.s). 


(^uinn V. teathem, [1901] A. C. 495, per Lord Shand, at p. 612. It ia to be 
noted that Lord !^hand {ihid., at p. 614) and Lord Lindlet {ibid., at 
p. 630) apparently applied the same test to the acts of an individual ; but 
see p. 061, ante. • 

(o) lluiiley v. Simmona, [1898] 1 Q. B. 181 (an unsatisfactory case as 
reported (see Quinn v. Leathern, supra, at p. 540), but approved by Lord 

Bkampton {ibid.fUt p. 631), on the ground that apparently l)AaLiNQ,J., held 

the object to be lawful (“ If he had held that, although the object of the 
conspiracy was unlawful, yet if [sic] the overt acts were not so, because 
they would not have been unlawful if done by one individual without any 
conspiracy, and had decided on that ground, I should have differed ” )); 
compare Kearney v. Lloyd (1896), 26 L. R. Ir. 268. 

(p) As to what may bo justification, see pp. 669, 060, post. 

Iq) Quinn v. Leaih'm, supra. 

(r) Head v. Friendly Society of Operative Stonemasons of England, Ireland 
and Wales, [1902] 2 K. B, 732, C. A. (where breach of contract was 
involved) ; Oiblan v. National Amalgamated Labourers' Union of Qfeat 
BritaiiS and Ireland, [1903] 2 K. B. 600, C. A. (where no breach of contract 
was involved and it was held that if such acts are done by officials 
of a union in its service and lor its benefit the union is liable ; but, 
its to the liability of trade unions, see p. 666, po«f) ; compare Thomas y. 
Amalgamated Society of Carpenters and Joiners (1902), Times, 28th April. 
But in Oiblan v. National Amalgamated Labourers' Union of Great Britain 
and Ireland, supra, Romer, L.J,, at p. 619, was of opinion that in such a 
case combination was no^ essential to the cause of action, the ground 
of the action being “ unjustifiable molestation ” and “ improper and 
inexcusable interfer^ice with the man’s ordinary rights of citizenship.” 
riiis, however, appears to be contrary to the principle lihat a bad motive 
will not make a legal act illegal ; see p. 651, ante. There is a distinction 
between a threat to call men out and a mere warning that men will come 
out; see Oiblan v. National Amalgamated Labourers' Union of Great 
Britain and Ireland, supra, per Vauguan Williams, L.J., at p. 617, and 
per Stirling, L. J., at p. 623 ; and see p. 653, ante. 

{s) Thus, in Bulcock v. St. Anne's Master Builders' Federation (1902), 
19 T. L. R. 27, the defendants, a masters’ federation, finding that the 
plaintiff, one of their employees, having struck or been locked out, had 
obtained employment with a member of an allied federation, asked the 
central federation to which they were allied to induce that member to 
discharge the plaintiff, and the plaintiff was in consequence, without 
breach of contract, discharged ; but it was held that no action lay, as 
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1208. The same principle has been applied in the case of black 
lists ’’ and circulars issued in the course of trade disputes. 

It is actionable to publish lists of a person's customers for the 
purpose and with the effect of injuring that^ person in bis business 
by holding him up to unpopularity or by intimidating those who 
would otherwise have dealfc with him^, or to publish lists of the 
names of wen who refuse to strike, with the object of intimidating 
them or coercing their emidojer («) ; and afortion, such conduct is 
actionable if the circulars or lists contain statements which are ' 
false (h). 

If, however, such lists or circulars contain no false statement, they 
may be justified by showing that they were issued in pursuit of a 
legitimate trade object and without ill-will towards the person injured 
by them, or if there is no evidence to the contrary (o). 


the acla done were not done with intent to injure the plaintiff, but only 
with intent to luither the delVndants’ own interests ; and see Wor/man v. 
London and Lancashire Fire Insurance Co. (1903), 19 T. L. R. 360; and 
note {m), p. 650, ante. c 

it) See Quinn v. Leathern, [1901] A. C. 496, per Fitz-Gibbon, L.J., at 
p. 600 ; iif the House of Lords the “ black lists ” were not in issue except 
us overt acts showing conspiracy; but sec ibid., per Lord Lindley, at 
p. 538 (“ Black lists are real instruments of coercion, as every man whoso 
name is on one soon discovers to his cost ”). 

(а) Trollope v. London Building Trades Federation (1896), 12 T. L. R. 
373 (distribution of a poster edged with black containing the names of 
members of the union who refused to strike held actionable, on a finding by 
a jury that it was not published bond fide in the interests of the union, but 
lor the purpose of compelling an employer to dismiss men in breach of 
contract) ; compare M'Keman v. United Operative Masons' Association of 
Mland (1874), 11 So. L. K. 219 (where a rule requiring the circulation 
among the members of a list of members who had worked in opposition to 
the society was regarded a.s in unlawful restraint of trade). 

(б) Fink v. Federation of Trades and Labour Unions (1892), 8 T. L. R. 

216, 711 (injunction granted restraining a circular which falsely alleged 
that the i)laintiffs (employei*s) had boycotted men in their employment 
because they belonged to a union, and which invited secretaries of co-opera- 
tive so(*ieties not to deal with, and to induce their members not to deal with, 
the plaintiffs ; but the impropriety of the circular was not disputed by the 
(lefeudauts) ; and see Dallimore v. IVilliams and Jesson (1912), Times. 
27th A])rjl (where, however, a new trial was ordoied on account of mis- 
dirtetion a.s to the meaning of “ trade dispute ” ; see S.C. (1912), 29 T. L. R. 
267, 0. A.) ; Vachcr d: Sons, Ltd, v. London Soaetij of Compositors, [1912] . 
3 K. B. 647. 0. A.; IS. C., (1913] A. C. 167. . 

(r) Feto V. Apperley (1891), 36 Sol. Jo. 792 (distribution of a notice by a 
trade union secretary merely inviting carpenters ani joiners to keep away 
from a certain ehiployor dining a strike held justified as being merely in 
furtherance of the union’s objects and not done with any personal feeling 
against the plaintiil) ; Haiie \. Lillingstone (1891), 36 Sol. Jo. 792 (dis- 
tribution of notice by trade union secretary appealing for a boycott of a 
tradesman and calling him a blackleg and sweater : held justified, following 
Feto V. Apperley, supra) ; Jenkinson v. Nield (1892), 8 T. L. R. 540 (asso- 
ciation of masters issued a “ black list,” containing the plaintiff’s name, 
and asking all masters in the trade not to employ him and others who had 
been locked out : held no action lay, in the absence of evidence that the 
masters were actuated by any other motive than self-interest, or by a desiio 
to injure the plaintiff) ; Bulcock v. 87. Anne's Master Builders' Federation 
(1902), 19 T. L. B. 27 (masters’ fede atioh allied to a central federation 
sent to the central federation a list of names of men who had stnick and 
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(ii.) When there is a Trade Dispute. 

1209. All act done in pursuance of an agreement or combination 
by two or more persona, if done in contemplation or furtherance 
of a trade dispute, is not actionable unless the act if done without 
any such agreement or combination would be actionable {d). 


Sub-Sect. 3. — Justification. 

1210. No justication is required where, in the case of an individual, 
the acts done are all legal, or, in the case of a combination, the acts 
done and their effect are all legal (c). 

The acts of an individual, or the acts or effect of a com- 
■ bination, may, though illegal, be justified; and, though in the 
cases the distinction is not very clearly made, it appears that 
what may ju^^ify an illegal effect of a combination will not 
necessarily justify the illegal acts of an individual or a combina- 
tion (/). 


found onfployinent elsewhere, for the purpose of preventing such men from 
obtaining employment with any federated employer : hold that this was 
no evideneo of an unlawful threat ; see note («), p. Of)?, ante). 

(d) Trade Disputes Act, 1906 (6 Edw, 7, c. 47), s. 1. As to the meaning 
of “trade dispute,” see pp. Gtyietscq.t post; compare Conway v. Wade, 
[1908] 2 K. B. 844, C. A. (reversed, [1909] A. C. 606, without auectiug this 
jioint), per Cozens-Hardt, M.R., at p. 849 (“ Section 1 alters the law ol 
conspiracy — or rather, I should say, repeals the law of conspiracy — where 
there is a trade dispute, but loaves it intact iu every other case ”). The 
effect ot the provision seems to be to do away, in the case of trade disputes, 
with the doctrine that though all the overt acts bo legal, the combination 
itself may bo illegal by reason ot its object ; see p, 666, ante ; Varher d: 
Sons. Lid. v. London Society of Compositors, [1913] A. 0. 107, per Lord 
Atkinson, at p, 122 (“The Ist section simply aims at assimilating tin* 
civil i.iid criminal law in respect of the particular kind of conspiracy 
meutiouod in the section”). As to the general application of the piovisioii, 
coni pare note (o), p. 647, ante. 

{e'L Allen v. Flood, [1898] A. C. 1, per Lord Watson, at p. 94 (“ WTiilst 
it is true that no act in itself lawful requires an excuse, it is equally trim 
that some acts in themselves illegal admit of a legal excuse ” ) ; seeihtd., per 
Lord Uerscueix, at p. 138. As to the distinction between the acts of an 
individual and of a combination, see pp. 655 et seq., ante. In Read v. Friendly 
Society of Operative Stonerriasons of England, Ireland and Wales, [1902] 2 
K. B. 732, 0. A., Collins, M.R., at p. 739y said ; “ It is, however, desirable, 
to guard against the notion that if the act done bo illegal, ‘just cause’ may 
still be averred to purge the wrong. For instance, where illegal moans have 
been used to bring iubout the breach of a contract to the detriment of a 
party thereto, ‘ just cause’ cannot come into the discussion at all.” 11, 
however* tliis is so, it is not easy to see how “ iust cause ” ever comes inl(» 
the discussion ; for if both the object and the means are legal it is not 
required as a defence; see Allen y. Flood, supra. The phrase “without 
justification ” or its equivalent frequently used in relation to acts which 
without justificauon would be illegal (see pp. 649, 656, 657, ante), and ii 
the view of Collins, M.R., in Beady. Friemly Society of Operative Stone- 
masons of England, Ireland Und Wales, supra, is correct, the whole of 
the discussion as to what coh'stitutes justmeation would appear to bo 
unnecessary. 

(/) In Mogul Steamship Co. v. McGregor, Oow & Co. (1889), 23 Q. B. D. 
698, C, A. ; S. C., [1892] A. C. 26,J;he overt acts were all held legal, but justi- 
fication was nevei-theless di^assM, and Bowen, L. J., in the Court of Appeal . 
at pp. 615, 017, 618, held it to be a justification that the act is an act of 
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1211 . What is a sufficient justification is a matter to be decided 
by the court on the circumstances of each case (<7). Any justifica- 
tion, to be available as a defence, must cover the whole conduct of 
those who set it up, the means as well as the end (h). 

It is no justification that the object was to compel a person to 
pay, or to punish him for not paying, a debt or fine (t).^ 

What ^ ; 

jwUfication. ordinary trade competition, as distinguished from an act done merely with 
the intention of causing harm. Whether this was Relevant to the decision was 
doubted in Allen v. Flood, [1898] A. 0. 1 (see note (/), p. 661, ante), but it 
may be explained perhaps by the presence of the element of conspiracy which 
might render a justification necessary (see note (1), p. 656, ante). The case 
may, therefore, be one of justification of the object or effect by. the plea of 
competition. In South Wales Miners' Federation v. Glamorgan Goal Co., 
[1906] A. C. 239, on the other hand, the overt acts, namely, the induce- 
ment of persons to break contracts, were illegal ; and for such acts it was 
held no justification that the intention was to beiiefit both the doers of the 
acts and the other parties to the contracts, without any ill-will towards 
such other parties. In Oiblan v. National Amalgamaied Labourers' Union of 
Great Britain and Ireland, [1903] 2 K. B. 600, C. A., the overt acts were not 
illegal, but the combination was illegal, and it was held no justification that 
the intention was to compel the person injured to pay a debt. In Smithies 
V. National Association of Operative Plasterers, [1909] 1 K; B. 310, C. A., the 
overt acts, namely, procuring broach of contract, were illegal, and it was 
held no justification that the parties injured had in fact, or that the union 
bond fide believed that such parties had, broken a prior contract between 
them and the union. As to cases whore trade competition has been held a 
justification, see pp. 667, 058, ante; and title Master and Servant, 
Vol. XX., pp. 298, 269. For acts such as damaging a person in his trade 
by fraud, misrepresentation, intimidation, molestation, or obstruction, 
there clearly can be no justification {Mogul Steamship Co. v. McGregor, 
Gow & Go, (1889), 23 Q. B. D. 698, 614, C. A.; see note (w), p. 652, 
ante) ; but an act is not “ molestation ” or “ obstruction ” in an illegal 
sense merely because it damages another in his trade {Allen v. Flood, 
supra, per Lord Herschell, at p. 138). 

(0) Mogul Steamship Go. v. McGregor, G<nv & Co., supra, per Bowen, 

L.J., at p. ^18 ; South Wales Miners' Federation v. Glamorgan Coal Co., 
supra ; S. C., [1903] 2 K. B. 645> C. A., per Romer, LJ., at p. 61i. As 
to cases where it would bo justifiable to advise a breach, of contr^t, as, 
for instance, where the claims of relationship or guardianship demand 
an interference aniounting to protection, compare SoutL Wales Miners' ' 
Federation v, Glamorgan Coal Vo., supra, per Lord Halsbury, L.C., at 
p. 246, per Lord James of Hereford, at p. 249, and per Lord Lindley, 
at p. 264 ; Oiblan v. National Amalgamated Labourers' Union of Great 
Britain and Ireland, sujrra ; Conway v. Wade, [1909] A. C. 606, per Lord 
Loreburn. L.C., at p. 611. ' 

{h) Bead v. Friendly Society of Operative Stonemaions of England, Ire- 
land and Wales, [\002] 2 K. B. 732, C. A., per Collins, M.R., at p. V37 
(where a union threatened to call out its men as a protest against the 
employment of the jdaintifT, such employment being behoved by the 
union . to constitute a breach of an agreement between the union and the 
employer, it was held, that the plaintiff, being in consequence dismissed, 
had acausB of action ; for that whether the union was right or wrong in its 
interpretation of tho agreeraenL there was no justification for combining 
to coerce the employers by tnroats to break their contract with the 
plainjiffL 

(1) Oman V. National Amalgamaied Labourers' Union of Great Britain 
and Ireland, supra. The presence or absence of a desire to punish is 
immaterial {ibid.) ; ^(ompare Smithies v. National Association of Operative 
Plasterers, supra ; COnwdy v. Wade, ^^upra ; and see, generally, title 
Master and Servant, Vol. XX., pp. 268, 269. 
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Sect. 7. — Atjtncy. 

1212. The question of the responsibility of a trade union for the 
aots of its branches, or of its otHcials, or other persons who are 
alleged to have acted as its agents, no longer arises where the claim 
is in respect of a tort alleged to have been committed on behalf of 
the union (A), but.it still arises in cases of contract®. 

1213. Whether a central union and its branches stand in the 
relation qi principal and agent is a question to be determined by 
examination of the ruhes regulating the relations between them, 
and of the circumstances of the case as proved in evidence (m). 

In the absence of anything to the contrary in the rules, a union 
and a branch do not stand in the relation of principal and agent, 
ot constitute one body so as to make the action and knowledge of 
the branch the action and knowledge of the union (/i), though the 
union may b6 responsible for the act of a branch or its oflicials 
which it has in fact authorised or ordered (o). 

The mere fact that a branch asks the union to sanction a strike 
and the i^hon accedes to the request does not, it appears, affect the 
union with knowledge, possessed by the branch, that the strike will 
involve breaches of contract ( ;)). 

Agency is not created by the fact that the union is on certain 
conditions bound to furnish strike pay (q). 


(A) See p. 666, 

{1) As to a claim for an injunction against a threatened tort, see note.(n), 
p. 666, post. 

(m) Denaby and Cadehy Main Collieries^ Ltd. v. Yorkshire Miners' Asso- 
eiation, [1906] A. C. 384, 389, 403 (the branches collected funds, defrayed 
local expenses therewith, handed the balance to the union for ^neral 
expenses (including strike pay), elected branch officials and central officials, 
ana sent delegates to a central council in which was vested the supreme 

C omment of the union ; no branch was allowed to strike except after a 
ot and on the vote of a specified majority, and the members were only 
entitlqj^ to strike pay after all peaceful means had been employed* to 
secure settlement of the dispute and with the sanction of the union ; and a 

f lebiscite of the whole union might adopt a strike after it had commenced : 

eld, that if a branch struck in violation of these rules, the^ branch delegates 
or officials or committees did not involve the union in responsibility for 
their aots ; they are not agents of the union to procure even a lawful 
and regular strike, still less an unlawful irregular strike) ; compare 
Mackenarick v. National Union of Dock Labowrers in Great Britain cmd 
Ireland (1910), 49 Sc. L. R.*17 (union held liable on a guarantee by a branch 
to its solicitor for his costs). 

(n) Smithies v. National Association of Operative ^lastetiers, [1909] 
1 K, B. 310, C. A., per Vaughan Williams, L.J., at pp. 326, 331, and 
per Kennedy, L. J., at p, 339 ; Denaby and Cadeby Maim CoUieriee, Ltd. 
V. Yorkshire Miners' Associatum, [1906] A. C. 384. 

(o) Smithies v.’ National Association of OperaJtive PlasiererSf supra, 
wr VAtroHAN Williams, L.J., atp. 326 ; compare Airey v. Weighill {1905), 
Times, llth February, C. This is now subject to the Trade Disputes 
Act, 1906 (6 Edw. 7, c. 47), S. 4 (1) ; see p. 666, post. „ 
ip) Smithies v. National Association of OperatWe Plasterers:, supra, 
pet Vaughan Wiluams, L.J., at pi 331, and per Kennedy, L.J., at 
p. 339, Buckley, L.J., however, at p, 334, expressing a contrary 
view. As to breach of contract generally, see title (J«nteact, Vol. VIL, 
pp. 438 et seq. ^ 

(g) Denaby and Cadeby Main Collieries, Ltd. v. Yorkshire Miners' 
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1214. Prinid facie tlie officials of trade unions cannot be 
presumed to have authority to do or sanction acts other than acts 
which unions may lawfully do (r). 

An official of a union who calls men out in breach of conthicts 
of which he is ignorant is not personally liable ; nor is he 
personally liable if after knowledge that contracts have been broken 
he in correspondence with other officials supports their claim to a 
continuance of strike pay, and such strike pay passes through hie 
hands («). 

In the absence of evidence of direct authority a district delegate 
is not the agent of a union or of its. officials so as to make it or 
them liable for his tort (t), 

8ect. 8. — Mea)iimf of “ Trade Disputed 

1215. By a tradedisputeismeant any dispute between employers 
and workmen or between workmen and workmen which is connected 
with the employment or non -employment, or the terms of the 
(iinployment, or with the conditions of labour, of any person ; and 
l)y “ workmen ” is meant all persons employed in trade or industry, 
whether or not in the employment of the employer with whom a 
trade dispute arises (a). 

Association^ [1900] A. C. 38*4* 392. The Bituation as concerns third parties 
is not att’ected by flio fact that strike pay has been furnished in coutra- 
ventiou of the rules" aiwJ (Jadihy Main Collier iest Ltd, v. Yorkshire 

Miners' j^ssociatlon, [1^06) A. C. 384, 393); and see Yorkshire Miners* 
Associtdion t. Ilowdcn, [1006] A. C. 266. 

(r) Walters V. Qroen, [1899] 2 Ch.^ 090, 703. 

^ V. Natumal Association of Operative Plasterers r [1009] 1 

K. 13. .UO, A., at pp. 332, 341; compare Denaby and Cadeby Main 
CollierieSt Ltd. v, Yorkshire Miners^ Association, suprUf at p. 407. 

(<) Flood^yr, Jackson, [1896] 2 Q. B. 21, C. A. ; reversed, without affecting 
this point,' sab ndm. Allen v. Flood, [1898] A. C, 1. As to torts gi'uerally, 
see title Tort, pp. 401 et seg., ante. 

(a) Trj^e’ Disputes Act, 1900 (6 Edw. 7, c. 47), s. 6 (3), which extends 
the aefinitiieps in .the Tiado Disputes Act, 1906 (6 Edw. 7, c. 47), s. 6 (3), 
to the Con^piiacy and Protection of Property Act, 1876 (38 & 39 Viet, 
c. 86), and repeals the words “ between employers and workmen in ibid., 
ft. 3 ; .and see 'the similar definition of a trade dispute dn the National 
lusurance Act, 1911 (1 &. 2 Geo, 6, c. 66), e. 107 (1). In Quinn v., 
Lcaihevi, [1901] A. C. 496, 'it. had been held (see particulaily ibid., at 
pp. 611, 528, 636, 641) that where a union called out the men otL., an 
employer, because he employed non-union men (though he had offered to 
pay all fines etc. due from Ida men and asked that 'they Ishould be admitted 
to the union) thereby causing a breacli of cofltrgct by one of the men so 
employed, and furtl^ef threatened to call out the men employed by M.^ 
a'customof of L., unless ho withdrew his custom, thereby causin'g him tp 
withdraw hfs custom but without breach of contract, thete acts werb not 
done in “ contemplation or furtherance of a trade dispute between employers 
and'workraon,’’ because L. had no quarrel with his men, and there was no 
trade dispute in the case of M. ; compare ibid^, per Lord Linplet, atp. 641 
(*‘ I am not at present prepared jto say that the officers of a trade union 
who create strife . by calling out members of the union working for 
an employer with wnom none 6f them have any dispute can invoke the 
benefit of this section [Conspiracy and Protection of Property Act, i875 
(38 &; 39 Viet. c. 86), s. 3], even on an indictment for conspiracy**). 
Apparently, therefore^ where an act was done causing damage to A., the , 
protection afforded to the doers by the existence of a trade ffispute only » 
came into operation if A^. had a dispute with the meu in his own 
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1216. The dispute must be something fairly definite and of real 
substance, not a mere personal quarrel or a grumbling or an 
agitation (6), For an act lo be done in contemplation or furtherance 
of a dispute, the dispute must be imminent, and the act must be 
done in expectation of and with a view to it, or it must bo already 
existing and the act must be done in support of one of the parties 
to it (('). 

Workmen must be a party to it on each side, or workmen on one 
■ side and an employer on the other (d). There is no trade dispute 
where all that happens is that an intruder intervening as a mere 
mischief-maker, actuated by personal, sectarian, or political motives, 
stirs up strife which was previously nut thought of by any of the 
.employers or workmen concerned, and the dispute only exists in the 
mind of such intruder as a possible result of his intervention (< ). 

employment; whereas under the {Trade Disputes Act, 1900 (0 Edw. 7, 
e. 47), it comes into operation whore another body of workmen have a 
dispute with the workmen in his employment, or where a body of workmen 
not ill his employment have a dispute with another body of workmen not 
in his eiiyiloyment, or Avith their own employer, or with the employer of 
Bucb other body; see Dallimorc v. WilluiniH a^ul Jenaon (1912), 29 T. L. R. 
07, C. A., whore it was jtteld a misdirection to say that a trade dispute 
meant a dispute between an employer and his men or Ix twfu'ii the m<*ii ; 
and see tiie Report of the Royal Commission on Trade Disputes, 1900 
[Cd. 2825], p. 15, • . « 

(6) (Jomcmj v. Wade, [1909] A. 0. 506, per Lord ‘LoftEB urn, L.C., at- 
p. 510. Eoi* the facts on winch it was found that there was no trade 
dispute, sec note (r), p. 053, ante. ' ^ 

(c) Conway v. Wade, supra, per Lord Loreburk, L.C., at p. 512, ami 
per Lord Sjiaw of Dunfermline, at p. 522. In Vachet d? So^is, Lid. y. 
London Society of Compositors, [1912] 3 K. B. 547, C. A., Vaugiian Wil- 
liams, L.J., at p. 550, was of opinion that there was a tvado’disputo*withiy 
the ^,ol•ds of Lord Loreburn, L.C., iu Conway v. Wade, where a 

union iiad circulated among customers of the plaintills a- “ fafr lifit ” in 
which the plaintiff’s name was not included, with a request that tli^y should 
employ only the persons mentioned in the list, and had, written to one wicU 
customer stating that the plaintiffs “certainly cannot be rchognised as 
conforming to trade union principles,’* and had threatened to withdl’aw 
their political support from such customer (a political association) unless 
it ceased to employ the plaintiffs. This. was, hOwpVcr, unneoessary to the 
decision of the ciihe, and a doubt was expressed upon it in S. C., [1913] A. 
iQ7, per Lord IIaldane, L.C., at p. 116, though the doubt was, apparently, 
only as to whether such a conclusion could bfe arrived at ou the facts as 
stated in the statement of claim without hearing evidence on the p6int ; 
see also GasIccU v. Lanc(ikhire and Ciieshire i/iwerr* Fedsratien (191^), 28 
T. L. R. 518, C. A. ; Serutlon, Ltd. \. Lewis (1913), Times, 16th January, 
C, A. 

{d) Conway v. Wade, iupra, whereLord Atkinson, atfip. 51 7, 5 1 8, seemed 
of the opinion that a disagrooment between two single workmen ini^f 
constitute a “trade dispute, but Lord ShaW op Dunfermline, at pp. 520, 
621, said ; “ I cannot see my way to hold that ‘ trade dispute ’ necessarily 
includes accordingly every cash of personal difference between any one 
workman and one or more of his feUows. It is true that after a certain 
stage even such a dispute, although orimnally grounded, it may bo, upon 
personal animosity, may come to be a sunjwt in which sidei'are takei;i, and 
may develop into a situation of a general aspect containing the chlraetchstics 
of a trade dispute ; but until it reachw that stage I cannot hold » that a 
trade dispute necessarily exists.” 

’ (c) Ibid., pet Lord LoREBURNf L.C., at p. 612^ ^er Lord Atkinson, 
at pp. 517, 518, and per Lord Shaw op Dunfermline, at p. 522. 
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Skot. 8. It ig not, however, necessarily the 'case that the act protected^ 

MeaniDf? of because done in contemplation or furtherance of a trade dispute, 

“ Trade must be an act of one of the parties to the dispute (/). ' 

Dispute” 

~ , 1217 . The (luestion whether there was a trade dispute or not in 

unctions ct * * . i! lu • / \ 

jtiry. one of fact for the jury (g). 

Skct. y. — Bights of Action and Procedure.- 

Trade union. 1218 . Save in the case hereinafter stated, a registered trade union 
may sue and he sued in its registered name (/i), and a union, 
registered or unregistered, may sue or be sued in a representative 
action if the parties are by their position fairly representative of 
the union (i). ^ 


if) Conway v. Wade, [1909] A. C. 606, per Lord LorebO'rn, at p. 612. 

ig) Ibid., at pp. 600, 613, 616, 619 ; seGJ)allimorey. Williams and Jesson 
(1912), 29 T. L. R. 67, C. A. (where a jury found that there was no trade 
dispute). As to the fiinctions of a jury gcncialJy, soc title Juries, 
Vol. XVIII., pp. 225 et seq. 

{h) Taff Vale Itailway v. Amalgamated Society of Bailway Servants, [1901] 
A. (!. 426; but see Bussell v. Amalgamated Sopieiy of Carpenters and 
Joiners, [1912] A. C. 421, j>er Lord Atkinson, at p. 430, andperLoid 
Robson, at p. 438; and note (/), p. 012, ante. Quwre whether any 
action lies against a b:ai\ch, as distinpuialied from the union [Thomas v. 
Portsmouth '' A'' Branch of the Shlji Constructive etc. Association (1912), 
28 T. L. R. 372, 373, 374). 

(t) Taff Vale Bailway v. Amaigamated Society of Bailway Servants, 
supra, 2 )er Lord MacnaOhten, at p. 438 ; and ver Lord Lindley, at 
p. 433; Pah v. Lancashire and Cheshire Miners' Federation, [1913] 1 Ch. 
366, 376 (wh<‘rc tlio president^ vice-pie!?idtnt, treasurer and secretaiy were 
held to bt^ suthciently representative and the oommitteo and trustees 
were not essential). In Temperton v. Bussell, [1893] 1 Q. B. 435, C. A., 
ofheera and members of several unions were sued in tort in their ropre- 
sentativo capacity, but the words indicating such capacity were struck out 
on the ground' that the words pf R. S. C., Ord. 16, r. 9, “ having the same 
interest in one cause or matter,” only extended to persons having or 
claiming some beneficial or proprietkry interest. In Wood v. McCa^hy, 
[1893] 1 Q. B. 776, the jightto a benefit was held to bo such an interest, 
so tha|; two, members of a union, sued for a benefit (assuming that such 
an action was maintainable at im; an to which see p. 616, ante), could 
be authorised against their will to defend on behalf of all the members* 
Bijt in J5«d/ord (Dultf) V, iTZw, [1901] A. C. 1, the ratio decidendi of Tem- 
perton V. Supra, was disapproved, and it was held that for a person 

to sup in a representative character it is enough that ho has a common 
interest with those he represents ; though the decision in Temperton v. 
Bussell, supra, was supported on the CTound that the dafendants were not 
in fact representative ; and see Taff Vale Bailway v. Amalgamated Society 
of Baiheay Servants, hvpra, at p. 439; Parr v. Lancashire ancl Cheshire 
Miners* Federation, supra. In Chamock v. Court, [1899] 2 Gh. 35, three 
members of a masters' union sued on behalf of themselves and all other 
members ; but by agreement all tlie members were subsequently made' 

S laintififs, and some, who had beefi added without authority, were made 
efendants ; see Walters v< Orecn, [1899] 2 Ch. 696, 703, n. Apparently, 
a branch secretary is not a person m a re present alive capacity [Thomas v. 
Portsmouth **A ” Branch of the Ship Construchic etc. Association, supra, 
atpp. 373, 374). As to representative actions generally, see Ju^caturo 
Act, 1873 (36 & 37 Viet. c.’66), ss. 16,23—25 ; R. S. C., Ord. 16, r. 9 ; and 
titles Partnershii*, Vpl. XXU., p. 67 ; Practice and Troceddre,. 
Vol. XXIIL, pp. 103, 104, ’ ^ 
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1219. The trustees of a registered trade union or any other officer 
of such union authorised by its rules to do so may bring or defend, 
or cause to be brought or defended, any action or prosecution 
touching or concerning the property, right, or claim to property of 
the union, and must and may in all cases concerning the real or 
personal property of the union sue and be sued in tlieir proper names 
\vithout other description than the title of their office (/c). 

No such action or prosecution is discontinued or abated by the 
deatli or removal from office of such persons or any of them, but it 
must and may be proceeded in by their successor or successors, and 
such successors pay or receive the like costs as if the action or 
prosecution had been commenced in their names, for the benefit of 
. or to be reimbursed from the funds of the union (/). 

The liability of such trustees to be sued in respect of the property 
of the union is apparently not confined to a case where specific 
property is in •question, but extends to cases where the assets of 
the union are threatened by a claim for damages ; and trustees so 
sued are entitled to be indemnified out of the funds of t)ie union (/»). 

1220 ^ No action lies against a trade union or any branch 
of a union, whether^of workmen or masters, or against any 
members or officials tSIlroof on behalf of themselves and all other 
members of the union or brai^ch, in respect of any tortious act 
alleged to have been committed by or on behalf of the union or 
branch (w), and the liability of the trustees to be 'sued does not 

(fc) Trade Union Act, 1871 (34 & 36 Viet. c. 31), s. 9. An official of a 
union may sue the trustees for his salary {Curie v. Lester (1893), 9 T. L. R. 
480) ; and, apparently, new trustees may maintain an action to recover 
the funds from former trustees; see Cope v. Crossingkam, [1909] 2 Ch. 
148, C. A., ver Cozens-Hajrdt, M.K., at p. 169 ; but it is otherwise when 
trustees seek to recover funds from the trustees of a branch {ibid. ; and see 
note (/i), p. 619, ante ), 

•{1) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s^ 9. Tlie summons 
to such trustee or other officer may be served by leaving it at the registered 
office of the union {ibid.}. As to semee of summons generally, se^ title 
Pbactice and Procedure, Vol. XXIII., pp. 114 et seq. 

{m) lAnaker v. Pi7cAer (1901),’70 L. J. (K. B.) 399 (a claim for damages for 
libel in a papci owned by the society and registered in the name of the 
trustees) ; but compare Taff Vale Railway v. ArtialgamaUd Society of 
Railway Servanis, [1901] A. C. 420, per Farwell, J., at p. 43 IV* Sections 8 
and 9 of the Act of 1871 [lYade Union Act, 1871 (34 & 35 Viet. c. 31)] 
expressly provide for actions in respect of property l^ing brought by and 
against the trustees and this express intention impliemy excludes such 
toistees from being sued in tort ” ) ; Vacher & Sons, Lid. v. London Society 
of Compositors, [1912] 3 K, B. 547, C. A., per Farwjjll, L.J., at p. 560. 
As to tne right of the trustees to bo indemnified, see ibid. 

(n) Trade Disputes Act, 1906 (6 Edw. 7, 47), s. 4 (1) ; as to branches, 

See ibid., s. 5 (2). Ibid., s. 4 ( 1 ), was en^ted for the purpose of modifying 
the decision in Taff Vale Railway v. Amalgamated Society of Railway 
Servants, supra, which was that (i.) a registered union may be sued in its 
registered name in respect of a toit committed by its agents ; this, there- 
fore, is no longer the law if it is a case of a tort tmeged to have been com- 
mitted by or on behalf of the union ; (ii.) a trade union, registered or un- 
registered, may be sued in a representative action if the persons selected 
as defendants are by their position fairly representative of the union, as, 
for instance, the executive committee atad the trustees (see note [i), 
p. 664, ante) ; this also is in Uieme case no lodger the law ; (iii.) a trade 
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extend to an action in respect of any tortious act committed by or 
on behalf of a union in contemplation or furtherance of a trade 
dispute (o). 


union is responsible for unlawful acts committed by men acting as agents 
of the union in furtherance of a strike sanctioned by the authorised omcers 
of the union ; as to this, an action no longer lies against the union or 
any oliicials or mombirs in a rcpresentativo capacity if the acts, being 
tortious, aie alleged to have been committed by or on behalf of the union ; 
(iv.) the trustees may be joined and an order made against them for pay- 
ment of damages and costs out of the property of the union ( Taff Vale 
Railway v. Amalgamated Society of Railway Servants ^ [1901] A. C. 426, per 
Lord Lindley, at p. 443) ; this is no longer the law where the claim is in 
lespect of a tortious act committed by or on behalf of a union in con- 
templation or furtherance of a trade dispute ; see note (o), infra ; Vacher A* 
Som, Ltd. V. London Society of Compositors, [1913] A. C. 107, per Lord 
Haldane, L.C., at p. 113, and^^er Lord Atkinson, at p. 120. The provision 
18 not retrospective, and afforded no defence to an actiop already com- 
menced {Smithies v. National Association of Operative Plasterers, [1909] 1 
K. B. 310, C. A.; compare Russell & Co. v. United Society of Boilermakers 
(1907), 15 Scots Law Times, 118). The provision does not merely provide a 
defence to be pleaded, but forbids the court to entertain the action ; and 
under it a statement of claim may be struck out without waiting k’B trial 
( Vacher (& Sons, Ltd. v. London Society of Compositor^ supra) ; and the court 
must take cognisance of the Airt though it is not leaded {ibid, per Lord 
oiiAw OF Dunfermline, at p. 126, and per Lord Moulton, at p. 127). The 
question of the liability of a trade union to be sued in its registered name had 
been touched upon in Pink v. Federation of Trades and Labour Unions (1892), 
A* where an injunction was granted against the union, the 

apparently not seriously pressed, and in Lyons (J.) d? Sons 
y. lltlkms, [1890] 1 Ch. 811, C. A., wliere the society were originally 
^ defendants, but struck out on motion ; see Lyons (J.) A* Sons v. 
II [1899] 1 Ch. 265, 259, C. A. It is to be noted that an action against 
a union in its registered name and a representative action against a union 
arc prohibited only in the case of a tortious act “ alleged to have been 
committed ; gw cprc, therefore, whether the piovision proliibits such an 
action for an injunction against an act threatened but not yet committed. 
In general the right to an injunction depends upon the legal right to sue • 
compare De Lrancesco v. Bamum (1889), 43 Cn. D. 165, per Ciiitty, J., 
at p. J72 ; While l^ MeUin, [1895] A. 0. 154, 163, 167, 170 ; and see title 
Injunction, Vol. XVII., pp. 206 et seq. But, apparently, the provif^on 
docs n^ot make the tortious act. any the less iUegal, and it is probable 
tliat the prohibition of an action would bo strictly confined within the 
words m which it is expressed. It seems possible, therefore, that an 
injunction may be obtained against the application of the funds of a union 
to assist the iuture commission of a tort ; but see, contra, Vacher A Sons, 
Ltd. V. Londoit Soviet^ of Compositors, [1912] 3 K. B. 547, C. A., per 
r ARWELL, L.J., at p. 559. Queero whether the jn oviwon prohibits an action 
individual for conspiring with a union ; compare R. v. Duguid 
( 906), / 5 L. J. (k. b.) 470. 1\. dots not prohibit action for an 

injunction to restraim the misapplication of the lunds or the expulsion 
1 ChTee)^'^'* (^^<jrrv. Lancashire and Cheshire Miners^ Federation, [Idld] 

l)i8putes Act, 1906 (6 Edw. 7, c. 47), s. 4 (2) ; and see note In), 
p. b05, afitc. In all other respects it seems that the liability of the trustees 
to be sued under the Trade Union Act. 1871 (34 & 35 Viet. c. 31), s. 9, 
lomams imaflected ; and probably v. Pilcher {1901), 70 L. J. (k. b.) 

396, 18 Btill the law in all cases where no trade dispute is in question ; see 
V^hcr iS Som, Ltd, v. London Society of Compositors, supra, at p. 115, 
where Lord Haldane, L.C., pointed out the distinction between the 
union and its trustees, and said that Parliament appeared to have desired 
to preserve the liabilitf of the trustees oven in the case of tortious acts 
committed by the union, subject to their exemption when the act was 
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The prohibition of an action against tho union applies wlielher 
a trade dispute exists or is in contemplation or not ( p)» 

An official sued in his individual capacity is not protected even 
though he acted on behalf of the union {q), 

1221. A number of plaintiffs claiming to have suffered damage 
from acts of watching and besetting may bo joined in one action (r), 
and a number of defendants can properly be joined against whom 
it is alleged that they committed a series of acts of watching and 
besetting, such acts having been jointly committed, and judgmoi^t 
may be recovered against such only as are proved to have committed 
the acts (s). 

• committed in contemplation or furtherance of a trade dispute ; see 
V acker iH: Sons, Lid. v. London Society of (Jompottitors, [1013] A. C. 107, 
per Lord Atkinson, at p. 125, and per Lord Macnagiiten, at p. 119; 

S. C., [1912] 3 B. 547, per Kennedy, L.J., at p. 5G6 ; compare Uiclcards 
V, Bdrtram (1908), 25 T. L. R. 181, in so far as it decided that an action 
lor libel lay against the trustees. 

(p) Vacher <& Sons, Ltd. v. London Society of Compositors, supra (where 
Lord Haldane, L.C., and Lord Macnaguten laid down broadly the 
propositk)!! that tho words of tho Trade Disputes Act, 1906 (0 Kdw. 7, 
c. 47), s. 4 (1), wore to be taken in their literal moaning, and were not in 
any way quaUded by the words referring to a trade dispute in other pro- 
vibions of the Act, or by anytliing in ibid., s. 4 (2)). In S. C., [1912] 3 
K. B. 547, C. A., it was said that the words “ trade union ” must be read 
as meaning “ trade union as such,” and that the provision did not protect 
a union in respect of a tortious act which \ra3 entirely outside of its sphere 
of operations as a trade union; see per Vaughan Williams, L.J., 
at p, 555 (“If, for example, a trade anion conducted a newspaper in which 
it criticised a book having no relation to trade unions, and in the course of 
the criticism defamed the author of tho book, the Legislature cannot have 
intended that no action for libel should be entertained against the trade 
union or its officials ”). The same suggestion was made by Farwell, L.J., 
ill his dissenting judgment {ibid., at pp. 558— -560), but there is nothing 
to support it in tho judgment of Kennedy, L.J. (ibid., at p. 562), or in 
tho judgments in the House of Lords (Vacher Sons, Ltd. v. London 
Society of Compositors, [1913] A. C. 107), nor does it seem necessary oven 
according to the general view of the justice of the case taken by Vauiuan 
Williams, L.J., and Farwell, L. J., if, as appears probable, tho trustees of 
the union remain liable for torts not committed in contemplation or further- 
ance of a trade.dispute. It is to be noted, however, that Farwell, L.J. 

( Vacher Sons, Ltd. v. London Society of Compositors, [1912] 3 K. B. 547, 
at p. 560), was of the opinion that the liability tho trustees did not 
extend to cases of libel ; compare Eickards v. Bartram (1908), 25 T. L. K. 
181 ; but see Bussy v. Amalgamated Society of Railway Servants (1908), 24 

T. L. R. 437. • 

(q) Vacher Lid. v. London Society of Oomposilors, [11)13] A. C. 

107, per Lord Moulton, at p. 130; Bussy V. Amalgamated Society of 
Railway Servants, sitpra, United County Theatres^ Ltd. v. Durrant (1909), 
Times, 6th July, C. A. ; and see DaUinfoH v. Wiliams and Jesson (1912), 
Times, 27th Ajiril, where, however, a new tiial was ordered on the 
ground of misdirection as to the rheaning of trade dispute (S. 0. (1912), 
29 T. L. R. 67, C. A.). 

(r) Walters v. Green, [1899] 2 Ch. 696 (the right to relief arises out of 
one series of transactions, and there is a common question of fact and law) ; 
R. S. C., "Ord. 16, r. 1 ; Stroud v. Lawson, [1898] 2 Q. B. 44, 52, C. A. ; 
Oxford and Gainbridge Universities v. GUI (George) d Sons, [1899] 1 Ch. 
66; Drincqhier v. Wood, [1899] 1 Ch. 393; and see titles Pleading, 
Vol. XXII., p. 443 ; Practice and Procedure, V^l. XXIII., p. 104. 

(«) Walters v. Green, supraj distinguishing Sadler v. Great Western 
Rail. Co., [1896] A. C. 460 ; R. S. C., Ord. 16, r. 1. ; see titles Pleading, 
Vol. XXIL, p. 443 ; Practice and Procedure, Vol. XXHI., p. 104. 
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Sbot. ». 

Bights of 
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Friendly 
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Bocietics ; 

compani('S. 


Trade and Trade Unions, 


Where the men watched and beset and induced to refrain fro 
entering into employment are under contract to work for such 6m 
in an employers’ association as the association may decide or as a 
particular firm may decide, and at the time of the watching and 
besetting no such firm has been specified, the loss of tbo chance of 
employing a man is damage suScient to enable an ’ individual 
employer to sue(/). 

1222. In an action for damages for conspiracy to induce worimen 
to break their contracts it is no objection to the making of an order 
for an affidavit of documents by the defendant that the documents 
may tend to incriminate him(a)- 

1223. It appears that in a High Court action the Trade Disputes * 
Act, 1906 (a), may be relied on by way of defence without pleading 
it, but it is advisable to plead the Act where it applieSj(6). 

8kct. 10.— delation of Trade Unions to Companies and Other 
Societies. 

1224. Trade unions are not subject to the provisons (c)fOf the 
Friendly Societies Act8(d) (with the exception hereafter stated (c) ), 
the Industrial and Provident Societies Acts (/), or the Companies 
(consolidation) Act, 1908 (/;), and the registration of a union under 
any of these Acts is void (h). 


(t) Walters v. Oreen, [18p91 2 Ch. 696. 

(m) Nat ional Association of Operative Plasterers v. Smithies; [1906] A. C. 
434, approving Spokes v. Qfosvenor Hotel Co., [1897] 2 Q. B. 124, 0. A. 
As to particulars in such an action, see title Pleading, Vol. XXII., 
pp. 454, 455, The objection can only bfe taken on oath to the production 
of documents ; see title Discovery, Inspection, and Interrogatories, 
Vol. XI., pp. 82, 96, 110. 

(a) 6 Edw. 7, c. 47. 

{b) Compare Pickards v. Bariram (1908), 25 T. L. R. 181, 182; and see 
note {n), p. 665, onte. 

(c) Trade Union Act, 1871 (34 &: 35 Viet. o. 31), s. 5, by which Jhe 

deposit of the rules of any trade union made under the then existing 
Fnendly Societies Acts before the passing of the Act ceased to be of any 
effect. • , 

(d) See title Friendly Societies, Vol. XV., p. 123. 

{e) See p. 009, 'im^t. 

if) See title Industrial, Provident, a>?d Similar Societies, Vol. XVII., 
pp. 1 et sea. 

ig) 8 Edw. 7, c. 69, s. 294. There is no power under this Act to wind up 
a trade union ; see title Companies, Vol. V., pp. 46, 394. Apparently. 
Jiowever, an unregistered trade union which is an assurance company naay 
be wound up in accordance with the provisious of the Companies* (Con- 
solidation) Act, 1908 (8 Edw, 7, o. 69) ; see Assurance Compames Act, 1909 
(9 Edw. 7, c. 49), s. 15; and p. CCd, post. Registiation as a company is 
not conclusive that the association is rightly registered (DntwA Association 
of Glass-Botile Manufacturers, Ltd. v. Netilefold (1911), 27 T. L. R. 527); 
and the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 294, is 
merely declaratory {British Association of Glass- Bottle Manufacturers, Ltd. 
V. Nettlefold, supra, at p. 529). 

{h) Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 5; Trade Union 
Act Amendment Act, 1876 (39 & 40 Viet. o. 22), s. 7 ; see title Com- 
panies, Vol. V., p. 46 ; PMinburgh and District Aerated Water Manufacturers. 
Defence Association, Ltd. v. Jenkinson <& Oh. (1003), 5 F. (Ct. of Sess.) 
1169; British Association of Glass-Bottle Manufacturers, Ltd. v. Netilefold, 
supra. . • 
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A trade union, registered or unregistered, which insures or pays 
money on the death of a child under ten years of age is, however, 
deemed to be within the provisions of the Friendly Societies Act, 
1896 ‘(i), relating to payments on the death of children (j). 

1226. A registered trade union or a branch of a registered trade 
union may contribute to the funds and take part by delegates or 
otherwise in the government of a medical society (k) as provided 
in the rules of the union or branch without becoming a branch 
of such medical society (i), and may not withdraw from contributing 
to the funds of such medical society except on three months’ notice 
and payment of all contributions accrued or accruing due to the 
expiration of the notice (m), 

1226. A registered trade union is not an “assurance company ” 
within the Assurance Conlpanies Act, 1909 (a), but an unregistered 
trade union is, if it carries on life, fire, accident, or employers’ 
liability business, or bond investment business, as defined in the 
Act (o), and it may be wound up by order of the court in accordance 
with the Companies (Consolidation) Act, 1908 (p), but only on a 
petition of ten or more policy-holders owning policies of an aggregate 
value of not less than £10,000, which may only be presented by 


(i) 69 & 60 Viet. c. 25, ss. 62—67, 84 (f), (g), re-onacting the Friendly 
Societies Act, 1876 (38 & 39 Viet. c. 60), a. 28, the provision referred to in 
the Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 2 ; 
see 'title Friei^dly Societies, Vol XV., pp. 165, 166. 

( 5 ) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 2. 
Apparently, trade unions are also, industrial assurance corporations within 
the Collecting Societies and Industrial Assurance Companies Act, 1896 
f 59 & 60 Viet. c. 26), if they grant assurances on any one life for a less sum 
than £20 ; see ibid.t ss. 1, 13. 

{k) That is, a society for the purpose of relief in sickness by providing 
medical attendance and medicine (Friendly Societies Act, 1896 (59 & 60 
Viet. c. 25), 8. 22 (2) ). 

ll) Ibid., s. 22 (1), (2). 

{%r) Ibid., B. 22 (3) ; and see title Friendly Societies, Vol. XV., p. 171. 
Apparently, the medical society! is not precluded by the Trade Union Act, 
1871 (34 & 35 Viet. c. 31), s. 4, from sumg a union which violates this pro- 
vision ; but, apparently, a dispute cannot be referred to arbitration under 
the rules of the medical society; see Snell v. Vine (1890), Diprose and 
Oammon’s Friendly Society Cases, 313. 

(n) 9 Edw, 7, c. 49, s. 1 ; see title Companies, Vol. V., pp. 620, 625. 

(o) Assurance Companies Act, 1909 (9 Edw, 7, c. 49), s. 1 ; 8L*e note (;), 
eitpra. By the Trade Union Act Amendment Act, 1876 (39 & 40 Viet, 
c. 22), 8. 7, the*Life Assurance Companies Acts did not apply to trade 
unionsj but this provision was repealed by the •Assurance Companies 
Act, 1909 (9 Edw. 7, c. 49), s. 37, Sched. IX. As to the duties and 
liabilities of assurance companies under the Act, see title Companies, 
Vol. V., pp. 620 e( seq. It is to be noted, however, that the definition ot life 
assurance does not include superannuation allowances and annuities pay- 
able out of any fund applicable solely to the relief and maintenance of 
persons engaged or' who have been engaged in any particular profession, 
trade or emploj^eht, or of the dependants of such persons (Assurance 
Companies Act, 1909 (9 Edw. 7, o. 49), s. 29) ; and' a policy is not deemed 
to be a policy of fire insurance by reason only that loss by fire is one of 
the various risks cofeTed [ibid., s. 28 (3)) ; see ti^e Companies, Vol. V., 

p. 622. • 

ip) 8 Edw. 7, c. 69; see title Companies, Vol. V., pp. 390 et seq. 
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leave of the court on the establishment to its satisfaction of a primd 
fade case and on the giving reasonable security for costs (g). 

The Assurance Companies Act, 1909 (r\ however, does not apply 
where the trade union carries on employers’ liability insurance 
business aiitl is an association of employers which satishes the 
Board of Trade that it is carrying on or about to carry on business 
wholly or mainly for the purpose of the mutual insurance of its 
members against liability to pay compensation or damages to work- 
men employed by them, oitlior alone or in conjunction with insurance 
against any other risk incident to their trade or industry, and an 
unregistered trade union originally established more than twenty 
years' before tlie 1st July, 1910 (s), may be exempted by the Board 
of Trade from tho Act in the same manner as a registered union (f). • 

1227. Any registered trade union and any unregistered trade 
union whose constitution is of the prescribed clwracter, which 
complies with certain requirements, may become an approved 
society for the purposes of national health insurance (a). 

With regard to unemployment insurance, the Board of Trade 
has power, on the application of any trade union of workmen (a) 
the rules of which provide for payments to its members, being 
^Yorkmen in an insured trade (6) or any class thereof, whilst 
unemployed, to make an arrangement with such union that, in 
lieu of the payment of unemployment benelit to workmen who 
prove tliat they are members of the union, there shall be repaid 
periodically to the union out of tbo unemployment fund(c*) such 
sum us appears to bo, as nearly as may be, eciuivalent to the 
aggregate amount which such workmen would have received during 
that period by way of unemployment benefit if no such arrange- 
ment had been made, but in no case exceeding three-fourth s of the 
amount of tlie payments made during that period by the union to 
such workmen while unemployed (d). 

(q) . Assurance Companies Act, 1909 (9 Edw. 7, c. 49), s. 16. 

(r) 9 Edw. 7, c. 19, 8. 33 (1) (a) ; 800 title Companies, Vol. V., pp.^622, 
(123. 

(s) Tlie date of tho comiiiencemont of the Act (A88uj;^ce Companies 
Act, 1909 (9 Edw. 7, o. 49), 8. 38). 

(f) Ibid., 8. 35 ; see title Companies, Vol. V., p. 626. 

(u) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 56), 8. 23 (1). As to 
national health insurance, see title Work and Labour. 

(a) National Insurance Act, 1911 (1 & 2 Geo. 6v e. 65), s. 106 (1), which 
speaks of “ any association of workmen.” As to unempjoyment insurance, 
see title Work and Labour. 

(b) National Insuisiuce Act, 1911 (1 & 2 Geo. 5, c. 65), Sched. VI. Tho 
insured trades are building, construction of works, shipbuilding, mechanical 
engineering, uonfounding, construction of veliicles and sawnmling (includ- 
ing macliine woodwork) carried on in connexion with any other insured 
trade or of a kind commonly so carried on ; see ibid. As to the power 
to extend the provisions of the Act to other trades, see ibid., s. 103 ; 
to exclude subsidiary occupations, ibid., s. 104. As to the definition of 
“workman,” see ibid., s. 107 (1) ; as to tho power to vary that definition, 
see ibid., s. 103. 

(o) As to this fund, see ibid., e. 92. 

(d) Where such an arrangement is made, the contributions due from any 
of tho members to the unemployment fiAid or any part thereof may bo 
timted as if they formed part of the subscriptious payable by those 
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In the case of a trade union (<?) the rules of which provide for 
payments to persona whilst unemployod, whether workmen in an 
insured trade (/) or not, the Board of Trade may, witli the consent 
of the Treasury and on such conditions, and either annually or at 
such other intervals as the Board may prescribe, repay out of 
moneys provided by Parliament!//) to the union such part (not 
exceeding one-sixth) as the Board tliink fit of the aggregate amount 
which the union has expended on such payments during the pre- 
ceding year or other proscribed period, exclusive of the sum, if any, 
repaid in respect of workmen in an insured trade under an arrange- 
ment of the kind above stated, and exclusive, in llie case of payments 
exceeding Pis. a week, of so much of those payments as exceed that 
sum (//). 


Part VIII. — Slander of Title and Trade 
Libel. 

Sect. 1 . — In Qencral. 

1228. Trade libel is a term frequently though loosely applied to 
the action on the case (i) which arises from words which disparage 
a person’s property without being defamatory of the person 
himself (A-), 

The action is analogous to the action of slander of title, and 
there is no hard and fast line between the two (/). 

meaibera to the niiion, and the rates of such subscriptions may bo reduced 
accordingly (National Insurance Act, 1911 (1 & 2 Geo. 5, c. 65), s. 105 (2) ). 

(e) i6id., 8. 106 (1), which in this case speaks ot “any association of 
persons not trading for profit.” 

ij) See note {b), p. 670, ante, • 

fg) Not out of the imemploymeut fund, as in the preceding case ; see 
the text, supra. 

(h) NationaJ Insurance Act, 1911 (1 & 2 Geo. 6, e. 65), s. 106 (1). No 
repayment under this ]) revision may be made in respect of any period 
before the expiration of six months from the 16th July, 1912, the date of 
the commencement of the Act (ibid., s. 106(2) ); see, further, title Woiiic 
ANU Labour. 

(i) As to actions onHhe case generally, see titles Action, Vol. I.,pp. 39, 
40 ; Libel and ^lander, Vol. XVIIL, pp. 611, 719. 

(1) Griffiths V. Benn (1911), 27 T. L. 11. 34^ C. A., per CozENS- 
IIardy, M.R., at p. 360. As to what words are defamatory in the strict 
sense and what are not, see, further, title Libel and Slander, Vol. XVIIL, 
pp. 606 et seg., QlSetseq., 630 et sea. ; Bidgev. English Illustrated Magazine, 
Ltd. (1913), 29 T. L. R. 592. 

(1) Baidiffe v. Evans, [1892] 2 Q. B. 624, 627. C. A.; Western 
Counties Manure Co. v. Lawes Chemical Manure Co. (1874), L. R. 9 Exch. 
218, 223. In Boyal Baking Powder Co. v. Wright, Orossley & Co. (1900), 
18 R. P, C. 96, H. L., where the words were a notice to the trade of intention 
to proceed against persons selling goods under certain labels. Lord Davey, 
at p. 99, described the action as “slander of title,” and Lord James op 
Hereford, at p.- 101, described it as “ trade libel, ”^s did Lord Robertson, 
at p. 103. In Halsey v. Broth^hood (1881), 19 Ch. D. 386, C, A., a case of 
threats of proceedings by a person claiming a patent, Lord Coleridge, C. J., 
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Trade and Trade Unions, 


Sect. 2. 
Blander of 
Title. 


Sect, 2. — Slander of Title, 

Suu-Sect. l.—In General 


When ftction 1229. The actioii of slander of title lies agaiAst any person who, 
whether orally or in writing (m), asserts falsely (w) and with actual 
malice, or in circumstances where malice will be implied (o), that an 
owner of property, real or personal (p), has no title to it ( 5 ), or no 
right to deal with it (r), if, but only if, such assertion causes special 
damage («). 


at p. 386, treated the action as slander of title, while Bagoallay, L.J., at 
p. 389, apparently confined the term “ slander of title ” to cases of real 
estate ; see, further, title Tort, p. 474, ante ; as to threats by a patentee, 
generally, see title Patents and Inventions, Vol. XXII., p. 227 ; and 
compare^itlo Libel and {^lander, Vol. XVI II., p. 677. , 

(m) Malachy v. Soper (1836), 3 Bing. (n. c.) 371,385, 386. 

(n) See p. 674, post 

( 0 ) See p. 673, iosf. 

(p) Though it has been suggested that the term “ slander of title ’* 
applies only to cases of real estate {Uahey v. Brotherhood (1881), LV Ch. D. 
386, 389, C. A.), it seems clear that it may be applied oven in its strictest 
benso to cases of personal property (If reii v. lfciJrf(1869), L. R. 4Q. B. 730, 
734 ; Baker v. Biper (1886), 2 T. L. R. 733) ; and purely personal property 
was in question in Newman v. Zachary (1646), Aloyn, 3 ; Mowe v. Roach 
(1813), 1 M. & S. 304 ; Green v. Button (1835), 2 Cr. M. & R. 707 ; Qutsole 
V. Mathers (1836), 1 hi. & W. 495; Carr y. Duckett (1860), 5 H. & N. 
783 ; Steward v. Young (1870), L. R. 5 C. P. 122. As to leaseholds, see 
Smith V. Spooner (1810), 3 Taunt. 246; Millman v. Pratt (1824), 2 
B. & C. 486 ; Watson v. Keynblde (1826), Mood. & M. 1. It is immaterial 
whether the plaintitf’s title is in possession or in reversion or remainder 
(Bliss V. Stafford (1573), Owen, 37 ; Vaughan v. Ellis (1608), Cro. Jac. 
213 ; Baker v. Ptper, supra). If a plaintin alleges a right to seU property 
and that he put such property up for sale, it is not sufiicient to prove that 
liejput up for sale a lease of the property ; for the right to lease may be 
doubtful, and the defendant ought to have an opportunity of raising the 
(piestion of the validity of the proposed lease (Millman v. Pratt, supra). 
But the point there raised would now be met by amendment on terms. 

(q) The slander must be such as goes to defeat the plaintiff’s title (i^ane 
V. Golding (1649), Sty, 160, 176; Hargrave v. Le Breton (1769), 4 Burr. 
2422, 2423) ; or causes another to disturb the plaintiff’s possession (Newman 
V. Zachary, supra) ; or to withhold i>roperty to which the plaintiff is entitled 
(Green v. Button, supra). 

(r) Manning v. Avery (1673), 3 Keb. 153 (allegation that the plaintiff had 
mortgaged all his land); Green v. Button, supra; Pater y. Baker (ISil), 
3(\B. 831. 

(«) Law V, Harwood (1628), Cro. Car. 140 (no such action lies without 
showing “special prejudice . . . without showing particdlarly the cause of 
loss ... as that h& could not let or sell the said lands ’’) ; Ca«e v. 
Golding, supra, at p. 176 (“ a particular damage ’’ ; “ aspecial damage “) ; 
Hargrave v. Le Breton, supra; Green v. Button, supra; Qutsole v. MaBms, 
supra; Malachy v. Soper, supra, at p. 386; Pater v. Baker, supra; 
Brook V. Bawl (1849), 19 L. J. (ex.) 114; Wren v. Weild, supra; 
Royal Baking Powder Co. v. Wright, Crossley tC* Co. (1900), 18 R. r. C. 
!)5, H. L,, per Lord Davey, at p, 99; aud see Mildmay's Case (1584), 

1 Co. Rep. 175a, 177 a; and the notes to Coryion v. Lithebye (1670), 

2 Wms. Saund. (ed. 1871) 361, 383. There is no slander of title in a 
man giving his own house a name identical with that of his neighbour’s 
house, and thereby causing annoyance and inconvenience to his neigh- 
bour (Day V. Brownri^g (1878), 10 Ch. D. 2;)4, C. A. (where, in addition to 
there being no violation of legal right, there was no allegation of malice 
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The words complained of must be set out verbatim as in the case 
of libel and slander {t), ' * 

^ Suii-SECT. 2.~~I)amaye. 

1230 . The particularity required in the allegation of 8[)ecial 
damage depends upon the circumstances : for instance, a plaintiff 
who has lost an intended sale cannot be expected to set out the 
names of persons who would liave been prepared to purchase (a). 

It is sufticient evidence of such damage that tlie person to whom 
the words were spoken wrongfully deprived the plaintiff of his 
property, and it is no answer to say that the only remedy is against 
such person (/>). 

1231. According to the old cases it was necessary in proof of 
special damage to show that before the words were spoken there 
had been a conhiiunication or colloquium between the i)laintiff and 
some pcrs(»n with regard to a sale of, or other dealing with, the 
property, and that by reason of the words such sale or dealing wont 
off(c), and it was not enough that the plaintiff merely intended to 
sell or ^loal with the property (</), or merely had an interest 
therein (c). 

'riiose cases, however, may possibly have afforded merely instances 
of the 8i)ecial damage necessary (/), though it is necessary that 
there shall be at the least an express allegation of some particular 
damage (//). 

Suu-Sect. 3. — Malue, 

1232. Malice must be proved by the plaintiff and will not be 
inferred (//). 


or inieut to injure) ) ; compare Street v. Union Bank of Spain and 
England (1886), 30 Ch. D. 166 (where the adoption by the defendants of a 
telephone address identical with the name by which the plaintiffs were 
known was held to give no cause of action, even on proof of special dam^o, 
thero^being no intent to injure or representation that the defendants were 
carrying on the plaintifiTs business). 

(0 Guisole V. Matheri (1836), I’M. & W. 496 ; and see title Libel and 
Slander, Vol. p. 643. 

(а) Uarprave v. Le Breton (1769), 4 Burr. 2422, 2423 ; as to the cases 
on trade hbel relating to this point, see p. 678, post 

(б) Green Y, Button (1836), 2 Cr. M. & R. 707, doubting Vican v. 
Wileocke (1806), 8 East, k, and Morritt v, LangdaU (1800), 2 Bos. & P. 
284, per Lord Eldon, at p. 289; as to Vicars v. Wilcocks, supra^ see also 
not© (0, p. 049, antei 

(o) Gresham v. Orinsley (1606), Yelv. 88; Smead v.JBadleu (1616), Cro. 
Jao. 397 Tasburgh v. Day (1618), Cro. Jac. 484 ; Lovett v. Weller (1616), 
1 Roll. Rep. 409 ; Came v. Golding (1649), Sty. 169, 176. 

id) Sme^ V. Badley, eupra ; Manning v. Avery (1673), 3 Keb. 163. 

(e) Smead v. Badley, supra. 

(f) Malachy v. Soper (1836), 3 Bing. (n. c.) 371, 384. 

(g) Ibid., at p. 384 (where it was held not sufficient to allege that the 

plaintiff was injured in his rights and the shares held by him were depre* 
ciated in value and that he had been hindered from selling them) ; 
apparently, as in slander not actionable per se, the plaintiff can only 
recover such damages as he alleges and proves ; see title Libel and 
Slander, Vol. XVfll., pp. 610, 219. • 

{h) Smith V. Spooner (1810), 3 Taunt. *46. In Watson v. Beyneide 
1 1826), Mood. & M. 1, evidence of the truth of the statements was admitted 
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sioT. 2. Malice in this case means a bad motive (i), and it is no evidence 
Slander of of malice if all that is shown is that the defendant wrote or spoke 
Title. honestly, even though wrongly, in defence of a real or supposed title 
to the property (A), or in the honest execution of a real or supposed 
duty(/). 

In judging of the bouaJideH of the defendant, the question is not 
whether liis belief was founded on such grounds as would persuade 
a man of sound sense and business knowledge, but whether in all 
the circumstances he acted bond fide considering his character and 
situation, his prejudices and passions, for it is important that a 
person interested in the property should have liberty to put forward 
his objections to the title (m)^ and that a purchaser should be 
protected from the possibility of buying property which may 
involve him in a lawsuit (a). 


When malifc 
inferred. 


1233. Want of reasonable and probable cause may, but does not 
necessarily, lead to the inference of malice (<>); but it is clearly 

to disprove malice even though no justification had been pleaded : com- 
pare title Libel AND Slander, Vol. XVlll., p. 719. 

(») Fater v. Baker (1847), 3 C. B. 831, 868, 869, per Maule, J. ; Brook 
Y. Bawl U849), 19 L. J. (ex.) 114, per Parke, B., at p. 116 (to benefit a 
friend who was a bidder, or to obtain the premises for himself at a lower 
price, or otherwise to injure the plaintiff) ; see title Tort, p. 467, ante ; 
as to the distinction between maUce implied by law and express or actual 
malice, see title Libel and Slander, Vol. XVIII., pp. 608, 609, 722. 
Apparently, if a statement is partly bond fide and partly maid fide and 
causes injury, the person injured is not entitled to recover damages unless 
he can trace the injury to that part of the statement which is maid fide 
{Brook V. Bawl, supra). 

{k) Qerard v. Dickenson (1690), 4 Co. Rep. 18 a; Davis v. Gardiner 
(1693), 4 Co. R^. 16 b, 17 a ; Fennyman v. Babanks (1696), Cro. Ehz. 
427 ; Lovett v. Weller (1616), 1 RoU. Rep. 409; Smith v. Spooner (1810), 
i y>DmkeU (1860). 6 H. & N. 783 ; Steward v. Young 
(1870), L. R. 6 C. P. 122 ; as to the cases on trade libel relating to this 
povit, see p. 679, post. 

(l) I aier y. Baker, supra (where the plaintiff put up certain houLCS for 

sole, and a district surveyor announced that he would not allow the 
houses to be finished or occupied, and said he had power to stop certain 
buildmgs tiU the roads were made good, though in fact he had no 
power to stop the buddings) ; Clover v. Boyden (1873), L. R. 17 Eq. 190 
(where the defendants, the officials of an underwriters’ association which 
kept a register of ve^els, placed opposite to the name of the plaintiffs’ 
vessel the words suspeudea, ’ because the plaintiffs had made 

iterations of which the defendants bond fide disapproved ; hold, that the 
defendants were justified, in the absence of any proof of malice) 

(m) Fxtt V. D^an (1813), 1 M. & S. 639, 644—646, 648 ; see Uargrave 

V. Le Breton (1769), 4 Burr. 2422, 2423. ^ 

V. Le Breton, sup/a ; Watson v. Beynolds (1826), Mood. 

M. 1. 

(o) y- Bakn, mpm, per Maule, J., at p. 868 ; Aikine v. 

(where the juiy were asked to say 
(i.) whether the behef of the defendant was genuine, and (ii.) whether, 
if gemiine, it was such as a reasonable man might hold ; but in that case 
the defendant had ^leged the existence of a will which might throw 
doubt upon the plamtiff’s Utle after he had bo. n definitely told that 
no will existed and^ore than a year had elapsed since the death of the 
deceased) ; compare v. Beymdds, supra, per Littledale, J. ; 

Green v. (1835) 2 Cr. M. & R. 707, per Parke, B., at p. 716 (action 

held maintainable though the defendant makes a claim of right, if it be 
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evidence of malice if the defendant puts forward a claim which he 
in fact knows to be unfounded ( p). The claim must be made in 
defence of the defendant’s own title : a mere stranger interfering in 
a matter in which he is not interested is not entitled to the same 
indulgence (q). 

1234. An agent of the person interested stands in the same 
position as his principal (/•)• 

Sect. —Trade LiheL 
Sub-SE(T. 1 . — In (leurral. 

1235. Words which disparage property may also impute mis- 
conduct to its owner or the person who deals in it and so be 
defamatory in the strict sense, being a lil)el or slander upon a person 
in his trade («).* 

made maliciously and without K'osouable or probable cause &d the special 
damage accrues from the claim so made*’); and Soc title Libel and 
Slander, Vol. XVII., p. 077, uote (p). 

(p) Oerard v. Dickengon (1690), 4 Co. Rep. 18 a ; see Atkins v. Perrin 
(1802), '6F. U F. 179 ; MUdmay^s Case (1684), 1 Co. Rep. 176 a, 177 b, 
note (n). But the mere fpct that the plaintiff has told the defendant, who 
claims under a bill of sale, tbat the bill is invalid is not evidence of malice 
on the defendant's part {Steward v. Young (1870), L. R. 6 C. P. 122) ; and 
it is no evidence of malice that an oMcor acting under complicated Acts 
of Parliament makes a mistake as to the law {FaUry, Baker (1847), 3 C. B. 
831), or that, having a proper motive, and being bound to select some 
person against whom to take action, he selects the plaintiff as the most 
influentim person concerned {ibid,, per Wilde, C.J., at p. 866). 

{q) MUdmay's Case, supra, at p. 177 a; Fennyman v. Bahanks (1696), 
Oro. Eliz. 427 ; Northumberland {Earl) v. Byrt (1607), Cro. Jao. 163; 
Pitt Donovan (1813), 1 M. & S. 639, 646 (where the defendant had 
an interest in that he was the husband of a woman to whom the property 
might come) ; Mowe v. Poach (1813), 1 M. & S. 304 (plea held bad as not 
showing any connexion between the defendant and the persons who had 
an interest) ; and see Johnson v. Smith (1684), Moore (K. B.), 187. • 

{r)^argrave v. Le Breton (1769), 4 Burr. 2422 (where a slight and 
immaterial variation from his instructions was held not to show malice) ; 
Watson v. Reynolds (1826), Mood. & M. 1 ; and see Johnson v. Smith, 
supra, Apparenftly, if the agent, exceeding his instructions, makes a 
statement which is unauthorised and untrue, the question is, would the 
principal have acted honestly if he had made that statement, and, if so, 
the agent is also protected {Watson v, Keynolds, supra). 

(s) As to this point, see^enerally, title Libel and Slander, Vol. XVIII., 
pp. 610 ciseq., 618, 628, 629, and the cases there referred to; see also 
Burnet v. Wells (1700), 12 Mod. Rep. 420 (the statement “he has nothing 
but rottep goods in his shop” is actionable (appar<fitly, as a libel or 
slander), whereas the ntatt ment “ he has rotten goods ” would not be 
actionable); Ingram v, Lawson (1840), 6 Bing. (n. c.) 212 (it is libellous 
to say of a man that the ship of which he is the captain was in 
such a state as to require additional bands to keep her afloat and 
that she was sold to the Jews to carry convicts); S. ur reporbMl 9 
L. J. (c. p.) H,"), per Coltman, J., at p. 147 (“ The case is as if it were said 
of an innkeeper that his wine was poison ; or of a tea dealer that his 
teas were turned from black to green by being prepared on copper and 
that they would kill those by whom they were consumed”); Evans v. 
Harlow (1844), 6 Q. B. 624 (where words cautiomng persons against 
buying from the plaintiff, “ a person stating that he^is the sole inventor, 
manufacturer and patentee, thereby monopolising high prices at the 
expense of the public,” denying that the plaintiff h^ a patent, and 
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8mot, 3. Where such wordH are not thus defamatory (t), they are actionable, 
Trade whether written or oral (a), if they are false (b), published with 

Libel. malice (c) and calculated in the ordinary course to produce, and if 

they do produce, actual damage (d). 


uaying that the plaintiff’s machines wasted tallow, were held not libellous, 
as implying no imputation of fraud or misrepresentation ; the case was 
not decided merely on the absence of special damage ; see White v. MeUin, 
[1895] A. C. 154, per Lord Her 8CHELL,L.(.’., atp. 164) ; Jennerv. A^Beekett 
(1871), L. R. 7 Q. B. 11 (words describing the title of plaintiff’s goods as 
“ very silly, very slangy, and very vulgar, and which has been forced upon 
(he pubhc ad naumim"' held capable of being a libel); Thorley's Cattle 
Food Co. V. Massam (1880), 14 Oh. D. 763, C. A. ; S. C., on motion (1877), 

6 Oh. D. 582 (words warning customers against a company “ in seeking to ■ 
foist upon the public an article which they pretend is the same as tnat 
manufactured ” by the plaintiff’s predecessor in title, held a hbel). In 
Clark V. Freeman (1848), 11 Beav. 112, advertisements by the defendants 
of pills called “ Sir James Clarke’s Consumption Pills ” (using, slightly 
altered, the J|amo of the plaintiff, who was a well-known specialist on 
consumption) wore discussed on the basis that they were a hbel in the 
strict sense ; and see Dockrell v. Douaall (1899), 80 L. T. 556, C. A. ; and 
title Libel and ^Slander, Vol. XVIII., p. 632. The question in tke case of 
(llark V. FreemaUf Huprut was the power of the Court of Chancery to grant 
injunctions in hbel, as to which see Springhead Spinning Co. v. Eiley (1868), 
L. R. 6 Eq. 551, 561 ; Dixon v. IJolden (1869), L. R. 7 Eq. 498 ; and title 
Libel and Slander, Vol. XVIII. , pp. 733 et seq. ; and see Byron {Lord) 
V. Johnston (1816), 2 Mer. 29 (injunction granted against the pubheation 
under the plaintiff’s name of poems which were not by the plaintiff, the 
defeudiuit being unable to swear that they were by the plaintiff) ; Eouth 
V. Webster (1847), 10 Beav. 561 (injunction granted against placing the 
plaintiff’s name against his will on a hst of trustees of a company and thus 
exposing him to possible hability) ; Lee v. Oibbings (1892), 67 L. T. 263 ; 
and title Libel and Slander, Vol. XVIII., p. 736. As to acts which are 
libellous or analogous thereto, see Plunket v. Oilmore (1724), Fortes. Rep. 
211 (procuring a person to come to the plaintiff’s house dressed as a woman 
and causing a mob to cry out “ a bawdy-house ” and to break windows) ; 
and title Libel and Slander, Vol. XVIII., p. 606, note (g). As to a 
cose where circulars falsely representing that a business in the hands of a 
receiver and manager was at an end, and inviting customers to transfer 
their custom, was held a contempt of court, see Helmore v. Smtth (2) 
(1886), 35 Ch. D, 449, C. A.; and title Contempt of Court, Attach- 
ment, and Committal, Vol. VIL, pp. 281, 288. As to the right of a cor- 
poration to sue, see title Libel and Slander, Vol. XVIII., pp. 612, 613. 
As to the functions of judge and jury respectively, sec ibid., pp. 662 et seq. 
As to the question whether woras of praise may be actionable if spoken 
maliciously in circumstances which give rise to special damage, see Kelly 
v. Partington (1833), 6 R. & Ad. 646, per LittleDauj, J., at pp. 648, 660. 

(0 The burden lies upon the plaintiff to show that .they are {OHMiht v. 
Benn (1911), 27T.L. R, 346, C. A., per Cozens-Hardt, M.R., at p. 360) ; 
see title Libel and Slander, Vol XVITL, p. 630, note (n). 

(o) RatcUffey. Evans, [1892] 2 Q.B. 624, 627, C. A. ; and see p. 672, ante. 

(h) On a motion for an interlocutory injunction the burden is upon the 
plaintiJT to satisfy the court as to their untruth {Andertm v. Liebig’$ 
Extraet of Meat Co., iW. (1881), 46 t. T. 767 ; BumtU y. Tak (1882), 46 
L. T. 743). There is no decision as to the burden of proof on the trial of 
the action ; but, apparently, the same rule would apply, for, the words 
being primd facie not actionable, no cause of action arises till th^ir untruth, 
inter alia, is established ; see B[atehardy. Mige (1887), 18 Q. B. D. 771,776. 

(c) See p. 679, post ; as to the same principle in slander of title, see 
pp. 672, 673, anU. t 

(d) Batelijfe v. Evans, supra, at p. 62t ; Evans v. Harlow (1844), 6 Q. B. 
624 ; r<Min^ v. Macrae (1862), 3 B. A; S. 264, 269 (where the defendants 
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SuB-SEcr. 2—Danunjt. 

1236. The damage done ia the gist of the action (e). It must be 


compared the plaintiff’s oil with another to the disadvantage of the former, 
and the coi^, while admitting that an action might he for a false and 
malicious disparagement of another’s goods causing special damage, hold 
that this had not been sufficient! v alleged, for “ it may oe that all the false- 
hood consists in this, that the defendant has alleged what is true of the 
plaintiff's oil and what is false of that of some other man, by attributing to 
that other man’s oil a character of superiority which it does not possess ”) ; 
Western Counties Manure Co. v. Lawes Chemical Manure Co, (1874), L. R. 9 
Exch. 218, distinguishing Young v. Macrae (1862), 3 13. & S. 264; Halsey 
V. Brotherhood (1881), 19 Ch. 1). 380, C. A.; S.C. (1880), 15 Ch. D. 614, 
per Jbssel.M.U,, at p. 618; Uatchard v. 3%e(1887), 18 Q. 13. D. 771, 776; 
South Iletton Coal Co. v. North-Eastern News A«omfion, [1894] 1 Q. B. 133, 
C. A. ; While v, Mellin, [1895] A. C. 154, per Lord Herschet.l, L.C., at 
p. 160, and per Lord Watson, at pp. 166, 167 ; Royal Baking Powder Co. 
V. Wright, CrossUy & Co. (1900), 18 ll. V. C. 96,11. L., per I.<ord Davey, at 
p. 99 ; Dunlon Pneumatic Tyre Co., Ltd. v. Maison Talbot ( 1903), 20 T. L. R. 
88 ; Akottv. Millar's Karri and Jarrah Forests, Lid. (1904), 21 T. L. R. 30, 
31, C. A.; Lynev. NichoOs (m6},23T.L.R.8Q. In Riding v. SmUh (1876), 
1 Ex. D. 91, Kelly, C.B., at ». 93, said : “ If a man states of another 
who is a trader earning his livelihood by dealing in articles of trade any- 
thing, be it what it may, the natural consequence of uttering which would 
be to injure the trade and prevent persons resorting to the place of business, 
and it so leads to loss of trade, it is actionable ” ; and in Thorley's Cattle 
Food Co. v. Massam (1880), 14 Ch. D. 763, C. A., Malins, V.-C., at p. 
774, treated this case as establishing the propositions that “you may not 
issue any advertisement calculated to injure a person in his business,” and, 
at p. 780, that it is not necessary to prove damage if the thing is itself 
calculated to be injurious. In Thomas v. Williams (1880), 14 Ch. D. 864, 
where the words alleged that the plaintiffs’ needles were spurious, a final 
injunction was granted without proof of special damage, on the ground 
that the libel was calculated to do serious injury, approving Ridir^g v. 
Smith, suwa, and citing Thorley's Cattle Food Co. v. Massam, supra, as 
showing tnat positive injury is not necessary if the libel is itself calculated 
to injure. But the words in ThorUy'e Cattle Food Co. v. Massam, supra, 
were held by the Court of Appeal to be libellous in the strict sense : the 
dicta of Malins, V.-C., if they were intended to apply to words not libellous 
in tnemselves, i^em clearly tqo wide, and Riding v. Smith, supra, is of 
doubtful authority ; see Ratcliffe v. Evans, [1892] 2 Q. B. 624, 534, C. A. In 
White V. MelHuf supra. Lord Watson, at p. 166, said, “ the fact that the 
representations made by the defendant . . . might be calculated to dis- 
parage the food manufactured by the plaintiff and to interfere with its 
sale can afford no cause of action.” As to the possibility that in certain 
cases an injunction may bo granted before the damage has been caused, 
see p. 681, post : as to injunctions generally, see titles Injunction, 
Vol. XVII., pp. \9Si etseq.; Libel and Slander, Vol. XVIII., pp. 628, 
note (/), 629, 719 ; as to threats by patentees •generally, see title 
Patents and Inventions, Vol, XXII., pp. 227, 228. A company may 
sue on words causing damage {Linotype Co., Ltd. v. British Empire 
TypeseUing Machine Co., Ltd. (1899), 81 L. T. 331. 333, H. L.). 

(e) Ratdiffe v. Evans, supra, at i>. 532 (for a discussion of the different 
meanings of special damage, see ibid., at pp. 627, 628; in the present 
case it means “ the actum and temporal loss which has occurred ”) ; 
Evans v. Harlow (1844), 6 Q. B. 624; Dicks v. Brooks (1880), 16 Ch. D. 
22, C. A. ; Halsey v. Brotherhood, supra, at p. 388 ; Hatchard v. M^e, 
supra, at p. 776 ; White v. MeUin, supra, per Lord Herscilell, L.C., 
at p. 161; Royal Baking Powder ('o. v. Wright, Orossley d Co., supra, 
per Lord Davey, at p. 99, pyr Lord James of Hereford, at p. 101 
(“specific money damage”), ana per Lord Robertson, at p. 103 (“loss 
which can be and is specified) ” ; queere whether a general decline of 
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intended by the defendant and be the direct and probable result of 
his words (/). 

There is no damage on which a claim can be sustained if the loss 
merely arises because the plaintiff is prevented from doing some- 
thing which he is not legally entitled to do (//). 

1237. The damage must be alleged and proved with such certainty 
and particularity as are reasonable liaving regard to the circumstances ; 
80 inetini( 3 S a general loss is the natural and direct result of the 
words, and [)ai ticular instances of loss cannot from the nature of the 
case be specified (// ). 


busineM is eufficient ; but see note (A), infra; Barrett v. Associated 
NewsmperSt Ltd. (1907), 23 T. L. It. 666, 0. A. (allegation that a house 
was taunted, but no evidence of special damage, the depreciation in 
the value of the house being due to previous allegations of a similar 
hind by others) ; see the cases on slander of title at pp. 072, 07.‘t, ante ; 
and, SIS to special damage, sec title Libel and Slander, Vob XVIII., 
pp. 620, note (i), 730 et seq. The plaintiff can only recover the special 
damage which he alleges and proves ; see ibid., p. 719. 

(/) Miller v. David R. 0 C. P. 118, 126; Dunlop Pf^euinatic 

Tyre Co., Ltd. v. Maison Talbot (1903), 20 T. L. It. 88 ; compare Lynch v. 
Knight (1861), 9 II. L. Cas. 577 ; Chamberlain v. Boyd (1883), U Q. B. D. 
407, C. A. 

ig) Royal Baking Powder Co. v. Wright, Crossley <& Co. (1900), 18 R. P. P. 

96, 11. L. 

[h) Ralcliffo v. Evans, [1H!)2J 2 Q. B. .524, 531, 632, C. A. (where evidence 
of general loss of business was held admissible) ; Riding v. Smith (1876), 1 
Ex. I) 91 (where a general loss of business was held to give a cause of action 
when the wife of the plaintiff, a trader, was charged with adultery ; but as to 
this case, see note (i/), p. 077, ante ; Ratcliffe v. Evans, supra, at p. 534) ; 
Dicks V. Brooks (1879), 16 Ch, I). 22, 0. A. (there must be a “sensible, 
appreciable damage ’’) ; Ilatchard v. Mige (1887), 18 Q. B. D. 771 (allega- 
tion that the plaintiff was greatly injured in his trade held sufficient) ; 
and see Jveson v. Moore (1699), 1 Ld. Raym. 486, per Gould, J., at p. 489 
(“ In actions upon the case where damages are only recoverable, a precise 
certainty of the damages is not necessary to bo shown in the declaration “) ; 
Evuvs v. Harries (1850), I 11. & N. 2,")1, per Martin, B., at p. 254. In 
Evans v. Harlow (1844), 6 Q. B. 624, 633, it was said : “ It is a caption 
.against the goods . . . which is not actionable unless it were shown 
that the plaintiff b)' reason of the publication was prevented from selling 
his goods to a particular person*’; but, apparently, this may be taken 
as an instaiico rather than a rule ; see p. 072, ante. In Lyne v. Nicholls 
(1906), 23 T. L. R. 86, where the words reflected upon the circulation 
of the plaiutiffTi’ newspaper, Swinfen Eadt, J., held that damage was 
not sufflciontly shown by proving that the plaintvffs accepted lower rates 
from advertisers (who referred to the alleged circulatioi^ of the defendant’s 
paper) than they thought the circulation warranted, as it was not shown 
that the said .advertisers were old customers, and it therefore did not follow 
that the rates would in other circumstances have been higher. The 
plaintiffs also failed to show that the advertisement revenue had fallen off. 
In Alcott V. Millar's Karri and Jarrah Forests, Ltd. (1904), 91 L. T, 722, 
C. A., there was held to be sufficient evidence of special damage where the 
words were contained in a letter written to a road authority which was 
about to enter into a contract, and the plaintiff in consequence had to 
reduce his price and allow special terms, although a circular which 
might have contributed to that result was also before the authority, and 
there was a public agitation on the subject. In Dicks v. Brooks, supra, it 
was apparently not regarded as evidence of any sufficient damage that one 
customer, having bought goods from the plaintiff, returned ^cm ; see, 
generally, title Libel and Slander, Vol. XvllL, p. 733. 
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Sub-Sect. 'A. — }faUce. ^ ^ 

Trade 

1238. Malice is an essential element in the cause of action (i). Libel. 
There is no evidence of malice if all that is shown is that the ^ — 

defendant wrote or spoke lionestly, even though wrongly, in defence 
of a real or supposed right or title to the property (/.*) or merely for 
the purpose of advancing the sale of his own goods (/) or in 
pursuance of a duty(?aj- 


{i) Capital and Counties Bank v. Uenty (1882), 7 App. Cas. 741, per 
Lord Blackburn, at p. 777 ; soe the cases citt-d m note (d), p. tot), ante, 
and the cases on slander of title relating to this point,oiled at ])p. D7.5. 671, 
ante ; as to nmlice generally, see titles Libel and Slandeh, Vol. XVIII., 
pp. 608, 711 cf seq . : Tort, p. n)7, ante. The question whether the words 
were false and malicious Is for the jury {llatvhard v. Mhje (1887), 18 
Q. B. 1). nUJlA; Halsey v. Brotherhood (1881), ID Oh. 1). 3H6. 0. A., 
per Bagc. ALLAY, L.J., at p. 389). In IVestem Counties .ILinwrc ('o. v. 
Lawes Chemical ^fanure Co. (1874), L. li. 9 Exeh. 218, Bramwell, B., 
at p. 222, doubted whether “ actual mahee ” was uccessary, and regarded 
“ maliciously ” as possibly meaning “ without reasonable cause calling 
tor a sratcuu'iit by the defendants on the subject,” or ” without lawful 
occasioli ” ; see ibid., per Pollock, B., at p. 223 (” I do not attacli any 
special meaning to the word ' maliciously,’ except so far as it must bo taken 
with the words ‘ contrivinjct and intending to injure the plaintiffs.’ 1 
think that deprives the plaintiffs of w’hat 1 may call any legal occasion or 
opportunity on which they might use words of this kind”). Sec also 
Boyal Bnkinq Powder Co. v. Wright, Crossley it* ('o. (1900), 18 11. P. C. 96, 
11. L. (where Lord Lavey, at p. 99, described maliciously as meaning 
‘ without just cause or excuse . . . the threat to sue must be shown to 
have been made for the purpose of injuring the plain titTs .and not for tlie 
ho 7 ui fide protection of the defendants’ rights and without any real intention 
to follow it up by action or other legal proceedings”); Halsey v. 
Brotherhood, supra, per Baggallay, L.J., at p. 389 (“reasonable and 
prooahio cause ’’ is necessary). But it is not essential that the defendant 
should actually follow up a threat by proceedings ; the question is, was 
the throat made bond fide (8. P,. (IH80), 16 Ch. T). 614, per .Iessel, M.R., 
at pp. 617, 618, disapproving Rollins v. Hints (1872), L. R, 13 Kq. 355, 
in so far as it decided that there was no presumption in favour of the 
v;4idity of a patent); Axmann v. Lund (1874), L. R. 18 Eq. 330? as to 
threats by patentees, see, generally, title Patents and Inventions, 
Vol. XXII., pp. 227. 22S. 

(fc) Halsey ' f . Brotherhood, supra, per Lord Coleridge, C.,T., at p. 388 : 
“ there must be some evidence either from the nature of the statement 
itself or otherwise to satisfy the court or the jury that the statement was 
not only untrue, but was made maid fuie for the purpose of injuring 
the plaintiff and not ip the bond fide defence of the defendants’ own 
properly”; Burnett v. Tak (1882), 45 L. T. 743; Capital and Counties 
Bank v. Heiity. *supr<i, per Lord Blackburn, at p. 777 ; Royal Baking 
Povedex Co. v. Wright, Crossley it* Co., supra, per Lord Da vet, at p. 99 ; 
DunU^ Pneumatic. Tyre Co., Ltd. v. Maison Talbot (1903), 20 T. L. R. 88 ; 
and see the cases on slander of title relating to this point, p. 074, ante. 
It does not matter whether the defendants title be legal or equitable 
{Dunlop Pfieumatic Tyre Co., Lid. v. Maison Talbot, supra, at p. 90) : and 
there is no distinction between the defence of a legal right under a patent 
and the defence of any other legal right {Halsey v. Brotherhood, supra, 
affirming S. C. (1880). 16 Ch. D. 514, per Jes.sel, M.R., at p. 618); as 
to threats by patentees, see, generally, title Patents and Inventions. 
Vol. XXII., pp. 227, 228. 

(I) White V. MeVHm, [1895] A. C. 1.54, per Lord Herschell, L.C., at 
p. 160; Dunlop Pneumatic Co., Ltd. v. Maiion Talbot, supra. 

{m) Clover v. Royden (1873), L. R. 17 Eq. 190; see note (0. P* 074, ante. 
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fi«OT. 3. 

Trade 

Libel. 


DcTolntion of 
OAUM of 
ftctioo. 


A mistake of law is no evidence of malice (n), but it is clearly 
malicious to publish the words knowing them to be untrue (o). 

1239 . It is not actionable for a trader to proclaim that his own 
goods are equal or superior to those of his rivals, even' though the 
words Ih) false and cause special damage (p), but it is otherwise 
when the words go beyond a mere puff and constitute definite 
untrue statements of fact about the goods of a rival (q). 


S U I { - SEC'!’. 4 . — J/ isce// a neons . 

1240 . The cause of action survives to an executor or adoninis- 
trator (r), and passes to a trustee in bankruptcy («). 

(n) Dicki v. Brookg (1879), 16 Ch. D. 22, 0. A., per Bramwell, L.J., 
at p. 39 (where it was suggested that the defendants, who complained 
that a printed pattern for wool work was an infringement of their copy- 
right in a picture, might with impunity have warned the public that 
that particular kind of copy was a piracy, though thd statement was 
wrong in law ; whereas a statement that the defendants had the sole 
subsisting copyright might reasopably be taken as a wrong statement of 
fact that they had got such a right in the picture that any reproduction 
of it in any form was an infringement; but the plaintlft failed through 
absence of special damage ; and it seems doubtful whether the/b is any 
substance in the above distinction) ; see also the cases on slander of 
title relating to this point, cited in note (p), p. 675, ante. As to mistake 
generally, see title Mistake, Vol XXL, pp. 1 et seq. 

(o) whitev. [1896]A.C. 164, per Lord HERScnELL,L.r., at p. 160; 

Ualiey v. Brotherhood {mO), 15 Ch. D. 614, per Jessel, M.R., at p. 618 ; and 
see the cases on slander of title relating to this point, cited at p. 676, ante. 

(n) Evan$ v. Uarhw (1844), 6 Q. B. 624 ; Young v. Macrae (1862), 
3 B. & 8. 264 ; v. Mellin, supra ; Ilubbuck dt SonSt Ltd. v. 

Wilkinson, Beywood and Clark, [1899] 1 Q. B. 86, C. A. ; Alcott v. 
Millar's Karri and Jarrah Forests, Lfd. (1904), 91 L. T. 722, C. A. ; and see 
Barman v. Belany (1731), 2 Stra. 898 ; Western Counties Manure Co. v. 
Lawes Chemical Manure Co. (1874), L. R. 9 Exch. 218, per Bramwell, B., 
at p. 221 ; Sfialding Brothers v. Oamage (vl. W.), Ltd,, and Benetfink (& Co., 
Ltd. (1913), 21) T. L. R. 641. But, apparently, the case may be other- 
wiw where the parties are not rivals in trade {Hubbuck & Sons, Ltd. v. 
nuktnson Beywood and Clark, supra, at p. 94) ; and see, generally, title 
LiBtfL and Slander, Vol. XVIII. pp. 027. 628. „ 

(?) As, for instance, a statement tnat the circulation of the defendant’s 
newspaper is twenty to one of that of the plaintifiTs paper (Lyne v. 
Nuholls 23 1. L. R. 86; compare Beriot v. Stuart (1796), 1 Esp. 

rJ ’ wood paving blocks of the plaintiff are “ in a rotten con- 

dition [Alcott V. MiUar s Karrt and Jarrah Forests, Ltd., supra, distin- 
guishing Bubbuck <t* Sons, Lid. v. Wilkinson, Beywood and Clark Ltd., 
supra ) ; that the defendant’s goods are the only genuine ones and the 
Mticle manufactured by others is spurious [James v. James (1872), L. R. 
13 Lq. 421); Young v. Macrae, supra (to compare the plaintiff’s goods 
to those of another ^ not actionable, for the only falsehood therein may 
be in attributing superiority to the latter ; but to make untrue disporag- 
log statements about the plaintiff’s goods is actionable if done with 
nu special damage; see ibid., per Wightman, J., at 
p. 270 ( There is no statement in the alleged libel that the article sold 
or niaiiufacturod by the plaintiffs is a bad article ; it is only said that it 
IS inferior to that of someone else ; and that is consistent with the plaintiffs’ 
^lole being in itself a very good article”) ). 

(r) HaioMrd v. Mige (1887), 18 Q. B. 1). 771 ; see titles Executors 
Admii^trators, Vol. XV. pp. 226, 227 ; Libel and Slander. 
Voi: XVIII., p. 613. 

(*) See titles Bankhuptct and Insol^ncy, Vol. II., pp. 137 et seq.„ 
164 H seq. ; Libel and Slander, Vol. XVIII., p. 612. 
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1241. In general no injunction will be granted where no epecial 
damage is alleged or proved, for no injunction lies unless an 
actionable wrong Is shown (0 ; but an exception may perhaps be 
made where the words are clearly false and malicious ana are 
calculated and intended naturally, directly, and immediately to cause 
damage which is so' highly probable as to be properly described as 
imminent (a). 


(0 While V. Mellin, [1896] A. C. 164, per Lord IIerscrell, L.C., at 
pp. 162, 163, jper Lord Watson, at p. 167, and per Lord Morris, at p. 170; 
Oanham v. Jonee (1813), 2 Ves. &; B. 218 ; HdUey v. Brotherhood (1881), 
19 Ch. D. 398, C. A., p^ Lord Coleridge, C.J., at p. 386. 

(a) Dunlop Pneumatic Tyre Co., Ltd. v. Maison Tcubot (1903), 20 T. L. R. 
88, distinguishing White v. Mellin, supra, on the ground that in that case 
there was no evidence that the words were false or false to the defendant's 
knowledge or cfdculated to cause damage ; Burnett v. Tak (1882), 46 L. T. 
743 fwhere an interlocutory injunction was refused because the plaintiff 
failed to prove the statements false) ; see ibid., per Kay, J., at p. 744, 
explaining Halsey v. Brotherhood (1880), 16 Ch. D. Sli^ner Jbssel, M.R., 
at p. 620 ("There may be a case nevertheless in which although at the 
moment an action could not be maintained for damages for slander of 
title, stjjl the court of equity would grant an injunction: but under 
what circumstances t Under these : if the plaintiff has said ' If you 
go on making these representations which I tell you are false, I shall 
Bring an action for an injunction in order to prove that they are false ’ ; 
and when that is proved . . . then the court will grant an injunction . . . 
But if the argument goes so far as to say that in a case where there is 
no mala fides whatever and no damages could under any possible circum- 
stances be obtained the court will grant an injunction, all I can say is that I 
know of no authority whatever for that proposition ") ; sec also Anderson v. 
Liebig's Extract of Meat Co., Ltd. (1881), 45 L, T. 767 (where it was recognised 
that an injunction would be wanted where statements are made with 
reference to the infringement oi a patent or the invasion of a trade mark 
and the like, if it is proved that they are untrue ; but an interlocutory 
injunction was refused for want of such proof); and title Libel and 
Slander, Vol. XVIII., p. 736; as to restraining publication of a libel, 
see Hinrichs v. Bemdes, [1878] W. N. 11 ; and title Libel and Slander, 
Vol. XVIII., p. 733. As to the granting of an injunction against the circula- 
tion of libellous statements injurious to proj^rty, see Dixon v. Holden 
(189Q), L. R. 7 £q. 488; commented on in Mulkem v. Ward (1872), 
L. R. 13 Em 619; and titles Injunction, Vol. XVII., pp. 260, 261; 
Libel and Slander, Vol. XVI IL, pp, 733 H seq. For a case of the 
granting of an *in.j unction against the circulation of untrue statements 
calculated to injure property where the statements are also a broach of 
duty under an agreement, see Ward v. Beeton (1874), L. R. 19 Eq. 207, 
216 ; and, generally, tifSe Injunction, Vol. XVIL, pp. 206, 260, 261. 
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Injunction. 


See Trade and Tradb Unions. 
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TRADE DISPUTES. 
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Sect. 1. 
Daflnitions. 

“ Mark.” 

“ Tnulc 
mark.” 


“ Registered 
tjadc mark.” 

“ Register.” 


Unregistered 

marks. 


Extent of 
right. 


For Artistic Copyright - 

Forutry of Trade Marks - 
Frawl - - - - 

Misrepresentation - 
Monopoly - . - 

Patents - - - - 

Slander of Title 
Trade Libel - - - 

Trade Secrets - - - 


See title CorYRlGIIT AND LiTERAKY PROPERTY. 
„ Criminal Law and Procedure. 

,, MlS REPRESENTATION AND FbAUD. 

„ Misrepresentation and Fraud. 

„ Trade and Trade Unions. 

,, Patents and Inventions. 

„ Trade and Trade Unions. 

,, Tout; Trade and Trade Unions. 

„ Agency ; Copyright and Literary 
Protkrty; Injunction; Master 
AND Servant. 


Part I.- Registered Trade Marks. 

Sect. 1. — Dejinitwns. 

1242. “Mark” includes a device, brand, headinf?, label, ticket, 
name, signature, word, letter, numerator any combination thereof (a). 

“ Trade mark ” means a mark used or proposed to be udbd upon 
or in connexion with goods for the purpose of indicating that they 
are the goods of the proprietor of such trade mark by virtue of 
manufacture, selection, certification, dealing with or offering for 
8ale(/^). 

“ Registered trade mark ” means a trade mark which is actually 
upon the register (c). 

“The register” means the register of trade marks kept at the 
Patent Ofiice under the provisions of the Trade Marks Act, 
1906(4 

Sect, 2, — Nature of Property in Trade Marks, 

1243. Unregistered marks can only be directly protected by an 

action for infringement when they were used before the 13th 
Aug\i8t, 1876, and liave been refused registration (c). ♦ 

The owner of such mark may still bring an action for passing 
0ff(/). 6 ^ P B 

1244. Trade mark law protects the trader who has established a 
reputation from the unfair competition of other persons who might 
sell their goods ih such a guise that the purchaser would think that 
they were liis. Although the owner of a registered trade mark((/) 
has now a statutory monopoly, and it is no longer necessary for the 

(a) Trade Mark* Act, 1905 (6 Edw, 7. o. 16), s. 3. 

(5) 76W. 

(<?) Ibid. As to what trade marks may be registered, see pp. 687 et seq., 
post. 

{d) 6 Edw. 7, 0 . 16, s. 3. As to registration, see pp. 703 et seq., post. 

(e) Trade Marks Act, 1906 (5 Edw. 7, c. 16), s. 42. There is no report 
of any case under this provision or the corresponding provisions of the 
former Acts; compare note (U. P- 746, post. 

(J) Trade Marks Act, 1006 (6 Edw. 7, o. 15), s. 46. As to passing off, seo 
p. 744, post ; and oomfiMe title Misrepresentation and Fraud, Vol. XX., 
p. 676. ^ • 

(^) For the definition of a registered trade mark, see the text, supra. 
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proprietor of such a mark to show that the use by other persons of 2. 

the mark has in fact prejudicially affected his trade (/<), yet the Nature ot 
registration of a trade mark may be terminated if the mark is 
not being used in trade (i), and such mark cannot bo transferred 
apart from the goodwill in the trade or in the goods for which it 
registered (j)- 

1245. The Board of Trade may permit a person or association stAntiftraisH- 
undertaking the examination of any goods in respect of origin, tionmaiks. 
material, juanufacture, quality, accuracy or other characteristics, 

to register a trade mark which shall certify the result of such 
examination. Such marks are only transmissible or assignable by 
permission of the Board of Trade (A'). 

Sect. 8 . — The Register of Trade Marks. 

1246. A register is kept at the Patent Office (/) in which are (?cDeiiil 
entered all registered trade marks ()?z). All registers kept under 
former statutes (n) are incorporated with and deemed to form part 

of the register. The trade marks entered in such previous registers 
retain t^ieir date of registration, and their validity is, in general, to 
be tested by the statutory provisions in force at the date of their 
registration (0). 

1247. The marks for cotton goods ( />) are entered in a register Manchester 
called the Manchester register, kept in duplicate in London and 
Manchester (7). The right of inspection in the case of this register 
extends to all api)lications for marks, whether registered, ponding, 
refused, lapsed, expired, withdrawn, abandoned, or cancelled (r), and 
certificates are issued as to certain contents of such applications («). 

(/*; See note (A), p. 710, post. The first statute relating to trade marks 
was j>ns8ed in 1876. Tlie following list of Acts should bo remembered 
in considering decisions of various dates : — ^Trade Marks Registration Act, 

1875 (38 & 39 Viet. c. 91) ; Trade Marks Registration Amendment Act, 

1876 (39 & 40 Viet. c. 33) ; Trade Marks Registration Extension Act, 

1877 (40 & 41 Viet. c. 37) ; Patents, Designs, and Trade Marks Act, *1883 
(46^ 47 Viet. c. 67) ; Patents, Designs, and Trade Marks Act, 1888 (51 & 62 
Viet. c. 50). The first three of These Acta were repealed by the Patents, 

Designs, and Trade Marks Act, 1883 {46 & 47 Viet. c. 67). " The Patents, 

Designs, and Trade Marks Acts, 1883 (46 47 Viet. c. 67), and 1888 

(61 & 62 Viet. c. 60), so fax as they related to trade marks, except the 
Patents, Designs, and Trade Marks Act, 1883 (46 & 47 Viet. c. 57), ss. 82 
— 84, were repealed by the Trade Marks Act, 1905 (6Edw. 7, c. ir»), s. 73. 

(i) See pp. 717, notoV)» 719, post. 

U) See pp. 7 18# 7 19, post. 

{K) Trade Marks Act, 1905 (5 Edw. 7, 0 . 15), s. 62 1 Trade Marks Rules 
1906 (Stat. R. & 0., 1906, p. 765), rr. 42—40. 

(l) As to the Patent Office generally, see title Patents and Inventions, 

Vol. XXII., pp. 126 e( sea. 

(m) Trade Marks Act, 1906 (6 Edw. 7, c. 16). ss. 3, 4. 

(n) As to these statutes, see note {h), supra. 

( 0 ) Trade Marks Act, 1906 (6 Edw. 7, c. 15), a. 6. But a mark is not 
to be removed if it would bo entitled to registration under this Act (i6id., 

8. 41) ; see note (A), p. 716, post. 

{p) For the definition of “cotton goods,” see note (m), p. 707, post. 

Iq) Trade Marks Act, 1906 (6 Edw. 7, 0 . 16); a. 64 (1), (2). 

(r) Z6ui., a. 64 (11). , • 

(s) Ibid., a. 64 (12). Aa to what marks may not be registered in these 
classes, see Trade Marks Act, 1906 (6 Edw. 7, 0 . 15), a. 64 (10). Aa the 
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1248. A register is kept by the Cutlers’ Company at Sheffield in 
which are entered marks for metal goods (t), if the applicant for 
such mark carries on business in Hallamshire or within six miles 
theredf, and also any marks assigned by the Cutlers’ Company and 
actually used before the Ist January, 1884 (u). The Sheffield 
register forms part of the register, and marks entered on it are 
also entered in London («*). 

1249. The register contains all registered trade marks, with the 
names and addresses of the proprietors, and notices of assignments 
and transmissions, disclaimers, conditions, and limitations (a). No 
notice of trust is to be entered on the register (b). 

The register is open to inspection at all convenient times, and . 
certified copies of any entry must be supplied to any person (c). 
Such certified extracts are evidence in all courts in the King’s 
dominions without further proof (</). In the case ot marks entered 
in the Shefiield or Manchester registers the extracts may be 
similarly certified by the Master of the Cutlers’ Company (<?), or the 
Keeper of Cotton Marks (/), and in the latter case this power 
extends also to pending applications and marks which have lapsed 
or expired or have been refused or withdrawn, abandoned, or can- 
c(dled (//). The registrar, if recpiested, will cause a search to be made 
to ascertain if there are any marks con dieting with a proposed 
mark (h). 

1250. The register is under the charge of the registrar (i). The 


Manclicstcr register is part of the register, the statutory provisions relating 
to the latter apply ; see 'iVade Marks Act, 1905 (5 Edw. 7, c. 15), s. 64 (2). 

(t) For Iho definition of “ metal goods,” see note (o), p. 70H, post. 

(u) Trade Marks Act, 1906 (6 Edw. 7, c. 15), s. 63 (2). The ” Lordship 
and Liberty of ” Hallamshire is one of the manors making up the borough 
ef {Shefiield. As to the formation of the ('utJers’ Company, see stat. (1623) 
21 Jac. I. 0 . 31 ; slat. (1791) 31 Heo. 3, c. 58. 

(tit) Trade Marks Act, 1906 (6 Edw. 7. o. 16), s. 63 (1). 

(a) lhul.,%. 4. HtluT matters to be entered may be prescribed /Vom 
time to time, and by the Trade Marks Rules, 190Q, r. 64, these include 
the date of registration, the goods for which the mark registered, the 
occupation of the projirietor and such other particulars as the registrar 
deems necessary. As to marks for cotton goods, sec 'Trade Marks Rules, 
1912 (Stat. R. & 0. 1912, p. 1229); and p. 685, ante, ]). 707, post. If a 
notice of agreement as to user is entered on the register its purport should 
he set out ; see note (/), p. 7U0, post. 

(b) Trade Marks Act, 1905 (6 rkiw. 7, c. 16), s. 6. As to what notices 
may be entered under the corresponding provision of the Patents and 
I>e8igns Act, 1907 (7 Edw. 7, c. 29), s. 06, see title Pate-N’ts and Inventions, 
Vol. XKII., pp. 179, 180. 

(c) Trade Marks Act, 1906 (6 Edw. 7, o, 16), s. 7. This also applies to 
tlie , Shefiield register {ibui, s. 63 (11) ) and the Manchester register (iWd., 
s. 64 (12) ) ; see also Trade Murks Rules, 1906, rr. 96, 102 — 104. 

{d) Trade Marks Act, 1906 (6 Edw, 7. c. 15), ss. 60, 51. • 

(e) Ibid., s. 03 (11). 

if) Ibid., B, 04 (8). 

{q) lbid.,B. 64(11), (12). 

{h) Trade Marks Rules, 1906, r. 96. 

(i) Trade Marks A#t, 1906 (6 Edw. 7,^c, 16), s. 4. The registrar is 
here defined as the Comptroller-General of Patents, Designs, and Trade 
Marks [ibid., s. 4). As to the Comptroller-General, see title Patents 
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registrar is empowered to deal with questions of registration, altera* 
tion of marks etc. (A), but in no case may he exercise any power, 
whether discretionary or otherwi.se, adversely to an applicant or 
registered owner without giving him an opportunity of Hieing 
heard (1). The registrar may in any case of doubt or difficulty 
apply to the law officers for directions (7w). There is an appeal 
to the Board of Trade against any dimension of the registrar (n). 
There is also in certain cases an apj)eal to the court direct (o). 
The court can also, in connexion with any question as to 
rectilication, review a decision of the registrar (p). 

1251. The Patents, Designs, and Trade Marks Office is a branch 
•of the Board of Trade, which has very general powers for making 
rules, prescribing forms, and generally regulating the business of 
the office {q), and may appoint persons to exercise any of its 
functions (r). Further, the Board is in general the tribunal of 
appeal from any decision of the office («), but it has the power to 
refer any such appeal to the High Court (f) ; otherwise the decision 
of the ]3oard is final (a). 

1252. Provision is made for the employment of agents for such 
matters as may be prescribed by the rules or i)ermitted by the 
Board of Trade (h). 

Sect. i— lleqiHtrahle Trade Markn. 

Suk-Sect. 1 . — lAneniial PartunUm, 

1253. A trade mark to be registrable must contain, or consist of, 
at least one of certain essential particulars. These may be divided 

AND Inventions, VoI. XXII., p. 153, note (/). ilo must issue an annual 
report on the execution of the Trade Marks Act, 1005 (5 Edw. 7, c. 16), 
including it {ibid., s. 67) in Ids annual report on the execution of the 
Patents and Designs Act, 1907 (7 Edw. 7, c. 29); see ibid., s. 76. 

(AJ As to the powers of the registrar, see pp. 603 ei seq., pout. 

(l) Trade Marks Act, 1905 (5i,Kdw. 7, c. 16), s. 63. 

(m) Ibid.f B. 66. 

(n) Ibid., 8. 54. 

(0) Ibid., BB. 12 (3), 14 (6). 

(p) Ibid., B. 64. 

(q) Ibid., g. 60 ; compare title Patents and Inventions, Vol. XXII., 
pp. 162, 163. 

(r) Trade Marks Act, 1905 (5 Edw. 7, c. 16), s. 68. 

(s) Ibid., s. 64. ‘The case of marks on the Sheffield register is an excep- 
tion, the only appeal being to the court {ibul., s. 63 (jj) ). 

(<) ibid., 8. 3. 

(а) Ibid., B. 59. As to proceedings before the Board of Trade in respect 
of a patent, see title Paients and Inventions, Vol. XX J I., pp. 197, 
198. 

(б) Trade Marks Act, 19(f5 (5 Edw. 7, c. 16), s. 66. The present rules 
practically permit all matters to be conducted by a properly authorised 
agent (Trade Marks Rules, 1906, r. 10). There is no limitation on the 
persons who may act as trade mark agents, or describe themselves as 
such, but the registrar is not bound to recognise as agents persons who 
have been convicted criminally or have been struck off the roll of 
solicitors or the register of natent agents (ibidB). As to the register 
of patent agents, see title Patents and Inventions, Vol. XXII., 
p. 230. 
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Tkadb Makks, Trade Names, and Designs. 

into (1) names and signatures ; (2) words ; (8) other distinctive 
marks (c). 

1264. The name of a company, individual, or firm represented in 
a special or particular manner (d),OT the signature of the applicant, 
or of some predecessor in his business (e), may form an essential 
feature, as may other names and signatures which are specially 
declared to bo distinctive marks by an order of the Board of Trade 
or of the High Court (/). Names of imaginary individuals may be 
registrable as word marks (/;). 

1285. Begistrable words other than names fall into three 
sections 

(1) Invented words (h). ^ . 

(2) Words having no direct reference to ,the character or quality 
of the goods, and not being in their primary signification geo- 
graphical terms (/). 

(3) Words not coming within these classes, but of. such a nature 
that they are in themselves, or have become from user, adapted to 
distinguish the goods of the applicant. This class includes “ old 
marks,” and marks consisting of a word or words declared to be a 
^listinctive mark by order of the Jb)ard of Trade or of the High 
Court {k). Words which from their naturo are incapable of being, 
or becoming, adapted to distinguish the goods of any particular 
person are not registrable (/). 

1266. The test of an invented word is that it must have Ixjen 
substantially new at the date of registration, or have 4)eeii 


(c) Trudo Marks Act, 1905 (6 Kdw. 7, c. 16), s. 9. 

(d) Ibid., 8. 9(1). Tliis provision does not apply to names in the 
possessive case {Re ririe's Trade Mark, Pirio c& Sons v. Qoodull & Sons 
(1891), 9 R. P, C. 17, C. A.; [1892] 1 Ch. 35 (Pirie’s Parchment Rank); 
Rs Lea {R. T.) Ltd.'s Application for Registration of a Trade Mark (1913), 
30 R.P.(\ 216, i\ A. ; [19l3] I Cii. 446); or to a name in ordinary Icttora 
even if surrounded by an oval {Re CanolVs Application to Register a Trade 
Mark (1899), 16 U. P. C. 82 (‘'Princess Christian”); Re Murphy's Trade 
Mnh (1890), 7 H. P. 163, 166) ; see also Benz id Cie.’s Applicathn to 
Register a Trade Mark (1913), 30 R. P.C. 177, C.A.; and note (g),p. 694, 
post. A suniame, being only part of the name of an individual, is not 
within the Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 9 (1) {Teofani (& 
Co., Ltd. V. Teofani (191.3), 30 R. P. C. 460, 0. A.; 109 L. T. 114), but 
way be recisteird under the Trade Marks Act, 1906 (5 Edw. 7, c. 16), 
B. 9 (6). Initials may be legisteied, but only if they are sufficiently 
distinctive {Registrar of Trade Marls v. J)u (;ro«<(>T. <9 0.), Ltd., [1913] 
A. ('. 624). A name written in oriental characters in^ bo registered {Re 
Rotherham's Trade-viark (1880), 14 Ch. D. 686, C. A. ; Orr Ewing v. 
Registrar of Tradc-m.irks (1879), 4 App. Cas. 479, per Lord Cairns, L.C., 
at p. 486 ; see Also Gout v. Aleploglu (1833), 6 Beav. 69, n.). 

(<j) Trade Marks Act, 190.6 (5 Edw. 7, c. 15), s. 9 (2). Under former 
Acts the signature must have been that of the existing firm {Re Trade 
Mark ** Maefarlane Vo.," Macmillan v. Ehrmann Brothers, Ltd. (1904), 
21 R. P. C. 367). 

if) Trade Marks Act, 1906 (6 Edw. 7, c. 16), e. 9 (5) ; see p. 694, post. 

{g) Re Bolt dt Co.'s Trade MarkfHoU <Ss Co. v. Saunders, Oreen dt Co. 
(1896), 18 R. P. C. 118, C. A.; [1896] 1 Ch. 711 (“Trilby”). 

{h) Trade Marks Act, 1906 (6 Edw. 7, c. 16). s. 9 (3) ; see the text, infra. 

{i) Trade Marks Act, 1906 (6 Edw. 7, o. 15), s. 9 (4) ; see p. 690, post. 

(k) Trade Marks Act, 1906 (5 Edw. 7, c 16), s. 9 (6) ; see p. 694, po#<. 

(l) As, for instance, “Pain Killer ” (Perry Davis v. Barhord (1890), 16 
App. Cas. 316). 
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substantially new when first used by the applicant, and have been skot. 4. 
only used to denote his goods down to the date of registration (m). Registrable 
It is not necessary that its production should have involved any great Trade 
ingenuity or anything like ** invention ” in the sense in which the 
term is used in patent law (w), 

A word may be an invented word, although it conveys a meaning w'hat 
to the reader, and the restriction against registering words having constitutes 
reference to the character or quality of the goods does not apply to 
invented words (u). The use of an old word in a new sense, as, for 
instance, of an adjective as a substantive, does not, however, con- 
stitute invention (p),and the mere addition of a common prefix or 
suffix to a known word may not be sufficient to form an invented 
word (q)y especially if the word so formed resembles a word which 
would be descriptive of the goods (r). So the combination of two 
or more ordinary English words will not usually be considered an 
invented word («), nor will a common foreign word of a descriptive 
nature (0, though the court will not be acute to detect resemblances 
to words in foreign languages (a). Misspelling is not sufficient to 


(m) Re Kodak, Ltd.'s, Trade Marks, Kodak, Ltd. v. London Stereoscopic 
and Photographic Co., Ltd., Kodak, Ltd. v. Uoughton d 8orw (1903), 20 
R. P. C. 337, 350 ; 20 T. L. R. 297. As to words invented as the name 
ot a new article, see note (»), p. 697, note ip), p. 1^0, post. 

(») Re Kastman Photographic Materials Co., Ltd.'s, Application for a Trade 
Mark (1.898), 15 R. P. C. 470. 485, II. L. ; [1898] A. C. 571; see title 
Patents and Inventions, Vol. XXII., pp. 134 et sea. It is not necessary 
that the application should be made by the actuw inventor of the word 
or that there should have been no publication in this country {Re Linotype 
Co.'s Application for a Trade Mark (No. 2) (1900), 17 K. P. C. 386; 
nOuO] 2 Ch. 238) ; see also Re Kodak, Ltd.'s, Trade Marks, Kodak, Lid. v. 
London Stereoscopic and Photographic Co., Ltd., Kodak, Ltd. v. Uoughton 
d Sons, s^ra, at p. 350. 

(o) Re Kastman Photographic Materials Co., Ltd.'s, Appliealion for a 
Trade Mark, supra, at p. 485. This case entirely revolutionised the law 
as to registration of invented words, it having previously been held that 
an iftventod word must not refe^ to the charactei; or quality of the goods. 
Earlier decisions on this point are therefore of little value, and practically 
the wliolo law on the subject is contained in this case; see also Re 
Burroughs, Wellcome d Co.'s Trade Marks (1904), 21 R. P. C. 217, 226, 
i\ A. ; [1904] 1 Ch. 736; Re Farbenfabriken Vormals Fried. Bayer d Co.'s 
Application for a Trade Mark (1893), 11 R. P. C. 84, C. A., per Lindley, 
Ij.J., at p. 90 ; 10 T. L. R. 260. Some of the earlier cases are cited in 
note (</), p. 690, post. * 

(p) Re Trade Mfirk “ Urematogen," Rommel v. Qebr'uder, Bauer d Co. 

(1904), 21 R. P. C. 576, 681 ; 20 T. L. R. 685. . 

{q) Re Eastman Photographic Materials Co., Ltd.^s, Application for a 
Trade Mark, supra, at pp. 483, 487 ; but see ibid., at p. 485. 

(r) As, for instance, “Absorbine” “Orlwoola”; see note (d), p. 090, 
post ; but compare Re Eastman Photographic Materials Co., Ltd.'s, Applica- 
tion for a Trade Mark, supra, at p. 485. 

(«) See Re Eastman Photographic Materials Co., Ltd.'s, Application for a 
Trade Mark, supra, at p. 483 (“Cheapandgood ”) ; Re liationnl Biscuit 
Co.'s Application for a Trade Mark (1902), 19 R. P. C. 281, C. A. ; [1902] 
1 Ch. 783 (“Uneeda”). 

(0 Re Eastman Photographic Materials Co., Ltd.'s, Application for a Trade 
Mark, supra, at p. 483. ^ • 

(a) Ibid., at p. 400 ; see also Re Davis, Bergendahl d Co.'s Trade 
Marks, Davis d Co. v. StriboU d Co. (1888), 6 R. P. C. 207 ; 69 L. T. 854 ; 

H.L.— XXVU^ • . Y Y 
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Sect. 4. rniiko a word an invented word (b). The question is really one of 
Registrable fact depending on the circumstances of each particular case (c), the 
Trade guiding principle being, in the case of invented words and the 
words considered in the next paragraph, that no registration must 
be allowed that would monopolise part of the general vocabulary of 
the trade, or restrict the use of words that a trader would be likely 
to need to describe his goods (d). 


Modificiition 
of former 
fitnctnese. 


1267. The introduction of the word '‘direct ” in the description 
of registrable words shows that the mere fact of words having 
some reference to the goods does not render them incapable of 
registration, and was intended to correct the tendency to find some 


Be Denshim <£* Sons' Tnule Mark (1895), 12 R. P. C. 75, 271, C. A. ; 
[1895] 2 Ch. 170; Be Trade Mark JVo. 58,405, “ Romf ” (1896), 13 
R. P. C. 382. C. A.; [1896] 2 Ch. 600; Be Trade Mark Ao. 96,997, 
'' Savonol," Field («/. C. (£?«/.), Ltd. v. Wagel Syndicate, Ltd. (1900), 17 
R. P. (\ 266; [1900] 1 Ch. 651 ; contra, Be Jackson cC Co.'s Trade Mark 
(1888), 6 R. P. 80 ; 60 L. T. 93 (“ Kokoko ”). 

(6) Be Eastman Vhotographic Material Co., Ltd.'s, Application for a Trade 
MarkimS), 15 R. P. C. 476, 480. H. h.; [1898] A. C. 571; Be Ripley 
{Edward) tk Son's Application fora Trade Mark {ISdS) 15 R. P. C. 151, 
C. A. ; 78 L. T. 367 (“ Piilo ”) ; see also Be National Biscuits Co.'s Applica- 
lion for a Trade Mark (1902), 19 R. P. ('. 281, C. A.; (1902] 1 Ch. 783 
(“Uneeda”) ; Be Brock (II. N.) (C* Co., Ltd. (1909), 26 R. P. C. 683, 850, 
C. A.; [1910] ICh. 130 (‘U)rlwoola”). 

(c) Be Trade Mark, No. 58,405, “ Bovril," supra. 

(d) Be Eastman Photographic Material Co., Ltd 's, Application for a Trade 

Mark, supra. The following words have been held to be invented words : — 
“ Mazawattee ” {Be Densham d; Sons' Trade Mark (1895), 12 R. P. C. 271, 
C. A.; [1895] 2 Ch. 176) ; “ Kynite ” {Kynoch (Q.) tCr Co.'s Trade Mark 
(1897), 14 R. P. C. 905); “ 8obo ” {Be Eastnuin Photographic Materials 
Co., Ltd.'s, Application for a Trade Mark, supra); “ Savonol ” {Be Trade 
Mark No. 96,997, ** Savonol," Field (J. C. d J ), Ltd.y. Wagel Syndicate, 
Ltd., supra) ; “ Kodak ” {Be Kodak, Ltd.'s, Trade Marks, Kodak, Ltd. v. 
London Stereoscopic and Photographic Co., Ltd., Kodak, Ltd. v. Houghton 
d Sons (1903), 20 R. P. C. 337 ; 20 T.L. R. 297) ; “ Vezet ” {Be Versehure 
and Zoon's Application to Register a Trade Mark (1905), 22 R. P. C. 568; 
74 L. J, (cii.) 684) ; “ Lacto-bacilline ” {La SocW6 le Ferment's Apsdica- 
Hon to Register a Trade Mark (1912), 29 R. P. C. 497, C. A. ; 81 L. J. (CH.) 
724 ; reversing S. C., 29 R. P. C. 149). The foUowing words have been 
held not to bo invented words : Unoeda ” {Be Natio^l Biscuits Co.'s 

Application for a Trade Mark, supra) ; “Panorara ” for cameras {Be Kodak, 
Ltd. s. Trade Marks, Kodak, Ltd. y. London Stereoscopic and Photographic 

^ Co., Ltd., Kodak, Ltd. v. Houghton d Sons, supra ) : “ Absorbine ” for 
ointment {Christy d Co. v. Tipper d Son (1904), 2 
[1905] 1 Ch. 1); “Bioscope’’ {Re Trade Mark 1 
Trading Co., Ltd. v. Urban (1904), 21 R. P. C. 2 
{Re Trade Mark “ Kermatogen," Hommelv. Oebriider 
R. P. C. 576; 20 T. L. R. 585) ; “Diabolo” (Re Ph 
Philippart v. Whiteley {William), Ltd. (1908), 25 R. ] 

274); “Orlwoola” {Re Brock {H. N.) d Co., Ltd., s 
decisions were prior to Eastman Photographic Materiu^ ^i/., n.^xupiicu’ 
iion for a Trade Mark, supra (see note (o), p. 689, ante); “Sarinine” 
for soap {Be Meyerstein's Application (1890), 7 R. P. C. 114; 43 Ch. D. 
604); “Somatose” for medicines {Be Farhenfahriken Yormals Fried. 
Bayer d Co.'s Application for a Trade Mark (1893), 11 R. P. C. 84, C. A ; 
10 T. L. R. 260) ; “ Eboline ” for silk {Be Salt (Sir Titus, Bart.), Sons d 
Co.'s Application {IS^4),U R. P.C. 517 ; [1894]3Ch. 166); “Electrozone” 
for meoioines {Be British Elecirozone Cck's Application to Begister a Trade 
Mark (1896), 13 R. P. C. 447). 


. R. P. C. 755, C. A. ; 
io. 216,821, Warwick 
140) ; “ Ilffimatogen ” 
Bauer d Co. (1904), 21 
ilippari's Trade Mark^ 
^(:. 565;[1908]2Ch. 
upra). The following 

.,1 rf.. Tjj ». A T.- _ 
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commendatory or descriptive reference in any word that might be 
proposed. It allows the registration of a number of words really Registrable 
fitted to form the name of goods although they may suggest some 
object or quality of such goods (f). 

The rule as to geographical names has also been modified by only 
excluding words which are ordinarily regarded as geographical 
names (/), and the registration of Christian names is now 
permitted {g). 


(tf) See Re Compagnie Industrielle des Petrolea' Applieaiion to Register « 
Trade Mark (1907). 24 R. P. C. 685, 692; [1907] 2 (Jh. 438; Re Orosfield 
{Joseph) <& 8onSt Ltdn's, AppliecUion to Register a Trade Mark {** Perfection ”) 
<1909), 20 R. P. C. 837, 864, C. A. ; [1910] 1 Ch. 130. 

(/) As to when a word is to be considered a geographical name, sec Re 
Mtunolia Metal Co.'s Trade Marks {\m). 14 R. P. C.. 621, 628, C. A. ; [1897] 

2 Ch. 27. The following words were held to be geographical terms 
under the old law: — “El Destine** {Pinto v. Badman (1891), 8 R. P. C. 
181, C. A. ; 7 T. L. R. 317) ; “Eboline** {Re. Salt {Sir Titus, Bart.), Sons cfc 
Co.’s Application (1894), 11 R. P.C.617; [1894] 3Ch. 166). The following 
were held not to bo geographical Magnolia ’* {Re Magnolia Metal Co.'s 
Trade M%rks, supra)] 8t. Raphael” {Re Clement et Cie.'s Trade Mark 
(1899), 16 R. P, C. 173 ; 80 L. T, 230). 

{g) See Re Harris's Trade Marks (1892), 9 R. P. C. 492 (“The 
Beatrice”); Re Holt <& Co.'s Trade Mark, HoU & Co. v. Saunders, 
Green & Co. (1896), 13 R. P. C. 118, 0. A.; [1896] 1 Ch. 711 (“TrUby”); 
Re Carroll's Application to Register a Trade Mark (1899), 16 R. P. C. 82 
(“Princess Cknstian”). ‘‘Motorine” for lubricating oil has been held 
not to have direct reference to the character or quality of the goods under 
the Trade Marks Act, 1905 (5 Edw. 7, c. 16) {lie Compagnie Industrielle 
des Petroles' Application to Reaister a Trade Mark, supra). “Ribbon” 
for dental cream has been held to have direct reference {Re Colgate d; 
Co.'s Application (1913), 30 R. P. C. 262; 29 T. L. R. 326). The follow- 
ing woros were held not to be fancy words not in common use under 
the Patents, Designs and Trade Marks Act, 1883 (46 & 47 Viet. c. 67), 
repealed : — “ Gem ” for air guns {Re Arbent's Application (1887), 4 R. P. C. 
143, C. A. ; 36 Ch. D. 248) ; “Hand Grenade Fire Extinguisher” {Harden 
Star Hand Grenade Fire Extinguisher Co.'s Trade Mark and Design® (1886), 

3 R. P. C. 132; 65 L. J. (CH.) 596); “Electric” for velveteen (Leafs 
Trad& Mark fl887), 4 R. P. C. 31, C. A. ; 34 Ch. D. 623); “Melrose” 
for hair restorers {Re Van Duzer's Trade Mark, Re Leafs Trade Mark 
(1887), 4 R. P. C,31, C. A. ; 34 Ch. D. 623); “Ben Ledi” for whisky 
{Re Ainslir <9 Co.'s Trade Mark (1887), 4 R. P. C. 212); “The Seif 
Washer” for soap {Lever v. Goodwin (1887), 4 R. P. C. 492, C. A.; 36 
Ch. D. 1) ; “ Sanitas ” for medicine {Re Sanitas Co.'s Trade Mark (1887), 

4 R. P. C. 633 ; 66 L. T. 621) ; “ Jubilee ** for paper {Towgood Brothers v. 
Pirie {Alexander) <9 Sonf, Ltd. (1887), 4 R. P. C. 67; 66 L. T. 394); 
“ Old Innishowen ” tfor whisky (Watt v. O'Hanlon (1886), 4 R. P. C. 1 
(an Irish case) ) ; “ Reversi ” for a game {Re Watern^'s Trade Mark, 
Waterman v. Ayres (1888), 6 R. P. C. 368, C. A.; 39 Ch. D. 29); 
“ Brymbo ” (geoj^aphical name) {ReBaU's Trade Mark (1889), 6 R. P. C. 
493); “Washenne^* for cleansing fluid {Be Burland's Trade Mark, 
Burland v. Broxburn Oil Co. (1889), 6 R. P. C. 482; 42 Ch. D. 274); 
“ Bokol *’ for beer (Norwegian word for beer) {Re Davis, Bergendahl <9 
Co.'s Trade Marks, Davis <9 Co. v. StriboU <9 Co. (1889), 6 R. P. C. 207 ; 
69 L. T. 854); “Fniit Salt” for medicine {Be Dunn's Trade Mark (1889), 7 
R. P. C. 311, H. L. ; 16 App. <]!as. 252); "Towex’Teu" {Great Tower Street Tea 
Co.y.-SintM(1889),6 R. P.C. 166; 6T.L.R.232); “Kokoko” (Chippeway 
Indian word for owl, a common mark in the trade) for cotton {Re Jaekson 
Co.'s Trade Mark (1888), 6 R. P. C. 80); “StonetAles” (geographical 
term) {Be Joule's Trade Marks, TJt^psonY. Montgomery (1889), 6 R. P. C. 
404, C. A ; 41 Ch. D. 36); “ Manor ’A applicants* factory at Manor Works) 

,Y Y 2 
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SlOT. 4. 

Registrable 

Trade 

Marks. 

Pre-etiatiag 

marks. 


1258. Besides the above classes of words any distinctive mark 
consisting of letters, words, or numerals, which was used before the 
13th August, 1875, by the applicant or his predecessors in business, 
and which has continued to be used without substantial alteration 
down to the date of application, may be registered (h). For such a 


(Be Thompson's Trade Mark (1889), 6 R. P. C. 213); “Monobrut” 
for champagne {Re Vi^nier's Trade Mark (1889), 6 R. P. C. 490; 61 L. T. 
495) ; “ Electroid Antidouling (’orn position ” {Re Uannay's Trade Mark 
(1889), 7 R. P. C. 46); “ Apollinaris ” {Re Apollinaris Co., Ltd.'s, Regis- 
tered Trade Marks {ISm), 8 R. P. C. 137, C. A.; [1891] 2 Ch. 186); 
“Parchment Bank” for paper {Be Firie's Trade Mark, Pirie & Sons v. 
Ooodall Sons (1892), 0 R. P. C. 17, C. A.; [1892] 1 Ch. 35); “The 
Beatrice” for shoes {Re Harris's Trade Marks (1892), 9 R. P. C. 492) 
“Britannia” for perfumery (Z^^ Hodgson and Simpson's Trade Mark, 
Hodgson v. Sinclair (1891 ), 9 R. P. C. 22 ; 8 T. L. R. 45) ; “ John Bull ” for 
alo8(i^e Paine's Trade Mark (1892), 9 R. P. C. 130; 61* L. J. (ch.) 365) ; 
“ Carnival ” for cigarettes (Re I/foyd it Sons' Trade Mark (1893), 10 R. P. C. 
281) ; “ Emolliolorum ” for harness dressing {Re Talbot's Trade Mark 
(1894), 11 R. P. C. 77 ; 8 R. 149) ; “ Shakspere ” for cigars {Re Banks and 
James' Trade Marks, Banks and James v. Ainstie (1895), 12 R. P. 333 ; 
44 VV. R. 32) ; “ Roadster” for boots {Re Thompson's Trade Mawk, Thomp- 
son V. Miller (1895), 13 R. P. C. 35) ; “ Triticumina ” for wheat products 
{iriticum, Latin for wheat) ( Re Registered Trade Mark No. 52,389, 
Meahy it (Jo., Ltd. v. Triticine, Ltd. (1897), 15 R. P. V. I ; 14 T. L. R. 42) ; 
“National .S]wrm ” for candles {Re Price's Patent (Jandle Co. (1884), 27 
Ch. D. 681), The following words were held to be fancy words not in 
common use under the repealed Patents, Designs and Trade Marks 
Act, 1883 (46 & 47 Viet. c. 57) : Oomoo ” for wines (Australian 

native word meaning “choice”) {Re Bvrgoyne's Trade Mark (1889), 6 
R. P. C. 227 ; 61 L. T. 39); “Osman” for towels {Barlow and Jones v. 
Johnson {Jabez) ct* Co. (1890), 7 R. P. (^ 395, C. A.) ; “ Mar.awattee” for 
tea {Bensham d? Sons' Trade Mark (1895), 12 R. P. C. 271, C. A. ; [1895] 
2 Ch. 176); “ Bovril” (AV Trade Mark Vo. 58,405, “ ”( 1896), 13 

R. P. C. 382, C. A.; 1 1896] 2 Ch. 606); “Tabloid” for medicines (Rc 
Burroughs, Wellcome & Co.'s Trade Marks (1904), 21 R. P. C. 217, 0. A.; 

1 1904) 1 Ch. 736) ; “ Alpine ” for cotton goods {Re Trade Mark “ Alpine ” 
(1885), 29 Ch. 1). 877). The following words were held not to have 
refbrence to the character or quality of the goods under the repealed 
Patents, Designs, and Trade Marks Act, 1888 (51 & 52 Viet. c. oO); — 
“Trilby” for gloves (Rc Holt it Co.'s Tratlc Mark, Holt it* Co. v. Saunders, 
Green d* Co. (1896), 13 R.P.C. 118, C. A. ; [1896] 1 Ch. ?11); “Brownie” 
and “BuUseye” for cameras and films (ZiV Kodak, Ltd.'s, Trade Marks, 
Kodak, Ltd. v. London Stneoscopic and Photographic Co., Ltd., Kodak, Ltd. 
y.Houqhton d Sons (1903), 20 R. P. C. 337 ; 20 T. L. U. 297); “ Quaker” 
for whisky {Re Kllis d (Jo.'s Trade Marks (1904), 21 R. P. C. 617). The 
following words were hold to have reference to the character or quality 
of the goods under the iepeah*d Patents, Designs and Trade Marks Act, 
1888 (51 A; 52 Viet. c. 50): — “Filtered Blue” {Re Edge's Trade Marks 
(1891), 8 R. P. C. 207) ; “ Typograph ” for machinery {Re Lindtype Co.'s 
Application for a Tnuie Mark (1897) 14 R. P. C. 900) ; “ Pirie ” for wool 
{Re Ripley {Edward) d Son's Application for n Trade Mark (1898),* 15 
R. P. C. 151, C. A. ; 78 L. T. 367) ; “ Nectar ” for tea {Re Harrison and 
Croefield's Application to Register a Trade Mark (1900), 18 R. P. C. 34) ; 
“ Century ” for machinery {Re Printing Machinery Co.'s A^lication to 
Register a Trade Mark (1905), 23 R. P. C. 38) ; “ Desiccated Soup ” {Re 
King {Frederick) d Co.'s Trade Mark (1892), 9 R. P. C. 350, 364, C. A. ; 
[1892] 2 Ch. 462)., 

(h) Trade Marks Act, 1906 (5 Edw. 7, c. 15), s. 9 (5). Marks containing 
other matters than^words, letters, or numerals do not come within this 
provision (Re Wright, Crossley d Co.s Application for a Trade Mark 
(1900), 17 B, P. C. 380 ; [1900] 2 Ch. 218 (“ Royal Baking Powder ”) ). 
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mark to be registrable it must be shown that it is adapted to dis- 
tinguish (i), not being merely descriptive (A:), and also that it was 
during the period claimed used by itself as a trade mark (/), and was 
not merely a part of such mark (m). The provision that there must 


But a mere scroll is not sufficient to take the mark out of the scope of the 
provision {Ee Hopkinson's Trade Marks (1892). 9 R. P. C. 102, 108; 
[1892] 2 (9i. 116); and the words “ White Rose” round arose have been 
registered {Re Applicaiion to Register the Trade-mark “ White Rose*^ (1885), 
30 Ch. D. 605). It is unnecessary to ^ecify in the application the mem- 
bers of a firm at different dates {Re W rights Crossley dt Co's Application 
fora Trade Mark (1900), 17 R. P. C. 386; [1900] 2 Ch. 218; Re 
nopkinson's Trade Marks^ 6»pra (“ J. & J. Hopkinson”) ). A name of a 
firm comes within the provision {Re Wright, Crossley Co.'s Application 
for a Trade Mark, supra ; Re Uopkinson's Trade Marks, suma ; and see Re 
Reddle {James) d! Co's Applications to Register Trade Marks (1903), 20 
R. P. C. 690). As to what user negatived abandonment of an old mark 
under the former law, see Re Wright, Crossley dh Co.'s Applicaiion for a 
Trade Mark, supra, at p. 397 ; Mouson db Co. v. Boehm (1884), 26 Ch. D. 
398. Slight proof of user prior to 1876 is sufficient {Re Chorlton and 
DugdaU'^ Trade Mark (1885), 1 T. L. R. 643). 

(i) Trade Marks Act, 1905 (6 Edw. 1, c. 16), s. 9 (5). The mark must bo 
adapted to distinguish at the date of registration {Re AddUy Bourne's 
Registered Trade Marks, Addley Bourne y. Swan and Edgar, Ltd. (1902), 
20 R. P. C. 105; [1903] 1 Ch. 211 (“ Swanbill”). Where user by another 
person had been permitted it was held to destroy distinctiveness {Re 
Wood's Trade Mark. Wood Y. Butler (1886), 3 R. P. C. 81, C. A.; 32 
Ch, D. 248 {** Eton cigarettes”) ). 

{k) Terry Davis v. ilarbord (1890), 7 R. P. C. 336, H. L. ; 15 App. Cas. 
316 (“ Pain Killer ”). The following words have been hold to be special and 
distinctive : — ” Bodega ” {Bodega Co., Ltd. and Riviere v. Owens (1889), 6 
R. P. C. 236; 23 L. R. Ir. 371); ‘‘ Frigi Domo” {Re Edginton's Trade 
Mark (1889), 6 R. P. C. 513 ; 61 L. T. 323) ; ” J. & J. Hopkinsou ” {Be 
Uopkinson's Trade Marks, supra); “Vaseline” and “VAsogen” (Re 
Chesebrough Manufacturing Co.'s Trade Mark (1902), 10 R. r. C. 342, 
C. A. ; [1902J 2 Ch. 1); “Family Salve” {Reinhardt v. Spalding (1879), 
49 L. J. (ch.) 67). The following words have been held not to be special 
and distinctive Pain Killer” {Terry Davis v. Uarbord, swj^a); 
“ Dewar’s Whisky ” {Dewar {John) & Sons, Lid, v. Dewar {J, U.) (1900), 
17 R. P. C. 341). 

{1) Generally speaking, the user should be on the goods as sold to the 
public. Thus, user on a packing case is not generally sufficient if there are 
other marks on the goods (Re Towell's Trade Mark (1894), 11 R. P. C. 4, 
H. L. ; [1894] A. C. 8 (“ Yorkshire Relish ”) ). See also Richards v. Butcher 
{Monopole Trade Marks) {IS9\), 8 R. P. C. 249, per Lord Esher, M.R., 
at p. 266 ; [1891] 2 Ch. *22 (“Monopole”); Day v. Riley and Whittaker 
(1900), 17 R. P. C. 517 ; 48 W. R. 656 (“Black Drink”) ; but see, contra, 
Re European Blair Camera Co.'s Trade Mark (1896), 13 R. P. C. 600; 75 
L. T. 63 (“ Bull’s-eye”). There are dicta to the effect that a trade mark 
shoiffd be something visible on the goods as sold ; see Re Kinahan <fc Co.'s 
Applicaiion for a Trade Mark (1893), 10 R. P. C. 393, 397 (“ Kinahan”) ; 
ReToweWs Trade Mark (1893), 10 R. P. C. 196, C. A., per Bowen, L.J., at 
p. 200 ; [1893] 2 Ch. 388 (“ Yorkshire Relish”) ; Re Timer's {J. B.) Trade 
Mark (1883), 24 Ch. D. 604, C. A. (“Braids Fixed Stars”). 

(m) Re Spencer's Trade Marks (1886), 3 R. P. C. 73, C. A.; 64 L. T. 
669 (“ Diamond Cast Steel”) ; Re Qrossmith's Trade Mark ( 1889), 6 R. P. C. 
180; 60 L. T. 612 (“ Embllio ”) ; Terry Davis v. Harbord, supra (“Pain 
Killer”) ; Be Meeus' Application (1890), 8 R. P. (1 26; [1891] 1 Ch. 41 
(“Geneva”); Richards v. Butcher {Monopole Trade Marks), supra 
(“ Monopole”) ; Re Kinahan dc Co's Application for a Trade Mark, supra 
(“ Kinahan ”) ; Dewar {John) Sons, Ltd. v. Dewar (J. U.), supra (“ Dewar’s 
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skot. 4. have been no substantial alteration relaxes the stringency of the 
Registrable old rules as to the necessity of proof of user in the exact form 
Trade sought to be registered (n). 

M^s. The user must have been on goods substantially the same as 
those for which registration is sought {o\ and must have been user 
in this country (})). 

Special orders 1259. The Board of Trade and the court have also power to make 
as to marks, orders permitting the registrar to register a name, signature, word, 
or words, not coming within the above classes, but in fact adapted to 
distinguish the goods of the applicant (q), and power is specifically 
given to them, in the case of marks already in use, to consider how far 
such user has rendered the mark distinctive (r). These powers allow 
of the registration of two classes of words, those which the tribunal* 
can see for itself are suitable to form the name of particular goods, 
though not within the foregoing classes, and those where it holds 
that the word might be adapted to distinguish and the applicant 
shows, as proof that it is so adapted, that it has in fact distinguished 
his goods («). There are, however, words of a purely laudatory or 
descriptive nature, which the court holds cannot be ad^ipted to 
distinguish, and no proof of user avails in such cases. The amount 
of user necessary to satisfy the court varies with the nature of the 

Whisky”) ; Be King {Frederick) & Co's Trade Afor/c (1892), 9 R. P. C. 360, 
C. A. ; [1892J 2 (>h. 462 (“Desiccated Soup”) ; Be lleddle (James) dt Co.'s 
Ap'pUcaiions to Begister Trade Marks (1903), 20 R. P. C. 699, This applies 
oven if the mark has been used alone on one part of the article if there 
were other indications of origin on other parts (ibid.), the contrary decision 
in Beinhardt v. t^palding (1879), 49 L. J. (CH.) 67 (“ Family Salvo ”), being 
no longer law, But the fact that it has been used with other marks which 
merely denoted quality and not origin (Be Barrow's Trade-marks (1877), 5 
(^h. D. 353, 364, C. A.), or the use in addition of ” pulling ” matter (Be 
Chorlton and Dugdale's Trade Mark (1885), 1 T. L. R. 643), does not 
prevent registration; nor does the fact that the marks were used to 
denote quality if they also denoted the origin of the goods (Bansome v. 
Graham (1882), 61 L. J. (ch.) 897). 

(h) See the cases cited in note (/»), p. 692, notes (/), (m), p. 693,^ onf«. 

(o) This rule was applied very strictly ; thus, user on garden shears 
did not cover sheep shears, though user on hatchets covered axes (Re 
i^chmidi's Trade Mark, Jackson dr Co.v.Napper (1886), 4 R. P. C. 45, 56; 
3 T. L, R. 238). 

(p) Ihid.^ at pp. 56, 69 ; Be Harrison's Trade Mark, Harrison v. Woodroffe 
(1889), 7 R. P. C. 25, 29 (“Albion”). User on goods exposed for sale in 
this country, oven if imported and intended for, re-exportation, would be 
user hero (ibid.) ; but, apparently, not user on goods merely opened in 
bond (ibid. ; see also Be Meeus' Application (1890), *8 R. P. C. 26, 33; 
[1891] 1 Ch. 41 (“(lenova”) ). 

(q) Trade Marks Act, 1906 (5 Edw. 7, c. 15), s. 9 (6). In exceptional 
circumstances a surname may be registered under tliis provision (Teofani, 
Ltd. V. Teofani (1913), 30 R. P. C. 460, 0. A.; 109 L. T. 114, disapproving 
Be Pope's Electric Lamp Co., Ltd.'s Application for a Trade 3[ark (1911), 

28 R. P. 0. 629; [1911] 2 Ch. 382, and Be Lea (B. J.), Ltd.'s Application, 
[1912] 2 Ch. 32. per .loycE, J., at p. 41). As to the registration of 
initials, see Beqistrar of Trade Marks v. Jhi Cros (IF. d* G.) Ltd. (1913), 

29 T. L. R. 772, II. L. As to the special procedure prescribed for such 
an application, see p. 704. post. 

(r) Trade Marks Act, 1905 (5 Edw. 7. c. 15), s. 9. 

(s) As, for instancif, certain geographical names, such as ” Monte Rosa 
Cigarettes,” or the name of a person, as “Liebig”; but see the cases 
cited ill note (q), supra. 
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word; but a greater amount is required than in a passing-off case, 
as the title given by registration is a title against the world (/). 

The user must bo user as a trade mark to distinguish the goods 
of a particular trader, and where the user has been really as the 
name of a particular article the word will not be registered, at any 
rate if the article was a patented one (u), 

1260. Apart from word marks, the only general re(iuirement 
with regard to a mark (a) is that it must be distinctive, that is, 
adapted to distinguish the goods of one manufacturer from those of 
others {h). 


it) Re Crosfield {Joeepk) & Sons, Ltd.'s Application to Register a Trade 
Mark (“ Perfection ”) ( 1909), 26 R. P. C. 837, C. A. ; [1910] 1 Ch. 130, C. A. ; 
Re California Fig Syrup Go's Application for the Registration of a Trade 
Mark (1909), 26 R. P. C. 846, C. A.; [1910] 1 Ch. 130 (“California 
Syrup of Figs^); see also Standard Ideal Co. v. Standard Sanitary 
Manufacturing Co. (1910), 27 R. P. C. 789, 795, P. C. ; 103 L. T. 440. 
The user must apparently be user of tho mark sought to bo registered 
by itself as a trade mark {ibid. ; compare the rules as to old marks, 
notes {k), {fn), p. 693, ante). As to whether surnames are to bo considered 
as distinctive, see note (q), p. 694, ante. 

{uYRe Qestetnefs Trade Mark (1907), 25 R. P. C. 166, C. A.; [1907] 
2 Ch. 478 (“(Cyclostyle”); Re Bowden's {E. M.) Patent Syndicate, Ltd.'s 
Application for Registration of a Trade Mark ( 1909), 26 R. P. C. 205 (“ Bow- 
den ” ) ; but compare Re Whitfield's Bedsteads, Ltd.'s Application to Register a 
Trade Mark (1909), 26 R, P. C. 657; [1909] 2 Ch. 373 (“Lawson fait”). 
Tho following word& have boon registered or kept on the register by tho 
court under this provision : — “Apollinaris” {Actien Cesselkchaft ApoUinaris 
Brunnen vormals Georg Kreuzberg's Applicalion to Register a Trade Mark 
(1907), 24 R. P. 0. 436) ; ” Oswego ” {Re National Starch Go's Application 
for the Registration of a Trade Mark (1908), 25 R. P. C. 802; [1908] 2 Ch. 
698); “Lawson Tail” {Re Whitfiold's Bedsteads, Ltd.'s Application U) 
Register a Tnule Mark, supra ) ; “California Syrup of Figs” {Re California 
Fig Syrup Co.'s Application for the Registration of a Trade Mark, supra ; 
“Primus” {Aktiebolaget {B. A. F.), Ujorlh i& Co.'s Application for the 
Registration of a Trade Mark (1910), 27 R. P. 0. 461; [1910] 2 Ch. 64) ; 
“ Itala ” {Itala Fabbrica di AuUmobili's Application to Register a Trade 
3Urk (191U). 27 R. P. C. 493; 54 Sol. Jo. 652) ; “ Karlsbadcr Wawser ” 
{City of Karlsbad's Application to Register a Trade Mark (1912), 29 
R. P. C. 162). The following words have been refused registration or 
have been rentbved from the register ; — “ Cyclostyle,” name of a patented 
article {Re Gestetner's Trade Mark, supra); “Royal Worcester” {Royal 
Worcester Corset Co.'s Application for the Registration of a Trade Mark 
(1909), 26 R. P. C. 185; [1909] 1 Ch. 459) ; “ Bowden,” name of patented 
article {Re Bowden's IE. M.) Palent Syndicate, Ltd.'s Application for 
Registration of a Trade Mark, supra); “Perfection” {Re Crosfield {Joseph) 
Sons, Ltd.'s AjfyUcation to Register a Trade Mark (“ Perfection "), supra ) ; 
“Orlwoola” {Re Orlwoola Trade Marks {idm), 26,R. P. C. 850, C. A.; 
[1910] 1 Ch. 130) ; “Diamine” {Re Cassella {Leopold) dt Co.'s Applicalion 
do Register a Trade Mark (1910), 27 R. P. C. 453, C. A.; [1910] 2 Ch. 
240) ; “ Ctramophone ” {Re Gramophone Co., Ltd.'s Application to Register 
Gramophone" as a Trade Mark (1910), 27 R. P. C. 689; [1910] 2 Ch. 
423) ; “ Health” {Re Trade Mark ** Health," Thorne {Henry) dt Co., Ltd, 
V. Sandow (1912), 29 R. P. C. 440; 106 L. T. 926); see also note ( 7 ), 
p. 694, ante. 

(a) As to tho definition of a mark, see p. 684, arUe^ 

{b) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 9 (5); Registrar of Trade 
Marks v. Du Cros {W. dt Q.), Ltd. (1913), 29 T. L. R. 772, H. L. In the 
case of initials the rights of otl]^r traders who migllt h^ve the same initials 
must be considered {ibid.). 


Sect. 4. 
Registrable 
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696 


Tradk Marks, Trade Names, akd Desioks. 


Sect. 4. 

EegiBtrable 

Trade 

Marks. 


Other 
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Whether or not it is so adapted is a matter of fact, and previous 
decisions are only useful as showing what evidence has affected the 
courts in certain cases (c). The novelty may lie either in essential 
features (^/) or in the general arrangement (e), and the registrar or 
other tribunal may take into account how far user has rendered the 
mark adapted to distinguish (/). 

Provision is made for a mark to be registered for, or limited to, 
particular colours, and in such cases colour will be considered on 
the question whether the mark is distinctive (jj). 

1261. The above classifications of essential particulars only deal 
with what a mark must possess if it is to be registered. It is in all 
cases necessary that the mark should be also in fact distinctive. 
Thus, words or marks, or parts of marks which are in fact common 
to the trade (/O, or resemble other registered or unregistered marks, 
will either be refused registration or only registei^d with a dis- 
claimer. Registration may be refused if the mark is merely the 


(o) Be Boake, Boberis & Lid 's Trade Marke, Boake, BoherU & Co., 
Ltd. V. Wayland <fc Co. (1909), 26 R. P. 0. 267, 258 (“K. M. S.”). A 
surname, even if written in a peculiar manner, cannot be registered with- 
out a special order {Be Benz et Cie.'a Application to Begister a Trade 
Mark (1913), 30 K. P. 0. 177 ; 108 L. T. 689, C. A. ; see Be Lea {B. J.), 
hid.' 8 Application for Begistration of a Trade Mark { 1913), 30 R. P. 0. 216, 
(J. A. ; [1913] 1 Cn. 446). A simple scroll or border, or a picture of an 
ordinary medal, is not usually held distinctive {Be Bryant and May's 
Trade Mark (1890), 8 R. P. C. 69; 69 L. J. (cn.) 763; Be Bradley's Trade 
Mark (1892), 9 R, P. C. 206 ; Be Clement et Cie.'s Trade Mark (1899), 16 
R. P. C. 611, C. A., per Romer, L.J., at p. 618; 69 L. J. (cn.) 62). It is, 
of course, no objection that the mark would be capable of registration as 
a design {Be United States Flaying Card Co.'s Applicaiion 1907), 24 
T. L. R. 140). 

(d) A photograph may be a distinctive mark {Bowland v. Michell ( 1896), 
14 R, P. C. 37, C, A. ; [1897] 1 Ch. 71), though it is otherwise where the 
photograph is of a person whose name is open to the trade {Be Anderson's 
Trade-mark (1884), 26 Ch. D. 409 (“ Baron Liebig Brand ”) ). A pictorial 
representation of an unregistrable word may also be a distinctive mark 
{Be Magnolia Metal Co.'s Trade Marks (1897), 14 R. P. C. •621, C. A.; 
[1897] 2 Ch. 371). 

(«) See Leahv, Kelly and Leahy v. Glover (1893), 10 R. P. C. 141, H. L. 
(“ Great Two D. Brand ”). It is not necessary that all part4 of a combina- 
tion mark should bo visible at the same time {Be Crompton & Co., Ltd.'s, 
Trade Mark (1902), 19 R. P. C. 266, 272; [1902] 1 Ch. 768 ; see also 
Be Birmingham Vinegar Brewery Co.'s Application (1894), 11 R. P. C. 196 ; 
8 R. 237 (“ Worcestershire Sauce”) ). For cases where combinations have 
been held distinctive, see, inter alia. Be Crompton dt Co., Ltd.'s, Trade Mark, 
supra ; Jjcahy, Kelly and Leahy v. Glover, supra, reversed'on another point. 

(/) Trade Marks Act, 1906 (6 Edw. 7, c. 16), s, 9 (6) ; Begistrar of 
Trade Marks v. Du Cros {W. d? G.), Ltd. (1913), 29 T. L. R. 772, H. L. 

(jf) Trade .Marks Act, 1905 (6 Edw. 7, c. 15), s. 10. Formerly this was 
not so {Be Turney dt Sons' Trade Mark (1893), 11 R. P. C. 37 ; 10 T. L. R. 
176; Be Worthington dt Co.'s Trade-mark (1880), 14 Ch. D. 8, 13, C. A.). 

(A) As to when a mark is common to the trade, see Be Bass, Batcliff and 
Gretton's Begistered Trade Marks (1902), 19 R. P. C. 629, C. A.; [1902] 
2 Ch. 679 ; Louise db Co., Ltd. y. Gainsborough (1902), 20 R. P. C. 61 ; 87 
L. T. 691 (Duchess of Devonshire) ; Be Anglo-Swiss C&ndensed Milk Co.'s 
Trade Marks, A^lo-Swiss Condensed Milk Co. v. Fearks, Qunsion and Tee, 
Ltd. (1903), 20 R. P. C. 609; 20 T. L. R. 238 (MUkmaid) ; Be Hudson's 
Application for a Trade-Mark (1907),. 24 R^P. C. 682 (Thunderer) ; Boord 
Sou v. Thom <1* Cameron, Ltd. (1907), 24 R. P. C. 697 (Cat and Barrel). 
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name o! a special article (i\ or if there is no present intention on 
the part of the applicants to deal in this country in the goods in 
respect of which the registration is desired, as, for instance, if by 
virtue of an agreement they have no power to sell any of their 
goods in this country (J), Registration may also bo refused if the 
mark has been previously used in a fraudulent manner (A ), or if the 
word “ registered ” has been used on it, though this is not always 
done (/). Further, there is no absolute right to the registration of 
a mark. The registrar has a discretion to refuse any mark (m), 
and, though this discretion is subject to the control of the court, it 
will not be interfered with in cases of real doubt (n). 


, (i) Where a new article has been invented and protected by a British 

patent, the name by which it is known can be used by anyone to denote it, 
and protection or registration has accordingly been refused to such names, 
whether th^ nanie actually appears in the specification or not ; sec Singer 
‘ Manufacturing Co. v. Loog (1882), 8 App. Cas. 15, and the other cases cited 
in note (o), p. 760, nost ; Linoleum Manufacturing Co. v. A’oirn (1878), 7 
Ch. D. 834 ; Ke Pamer's {J. Ji.) Trade-mark (1883), 24 Ch. I>. 504, 514, 
C. A. (“Braided Fixed Stars’’) ; Re Ralph's Trade-mark^ Ralph v. Taylor 
(1883), 25 Ch. D. 104. 199 (“ Iloraewasher”) ; Re Davis' Trade-marks 
(1897), 14 II. P. C. 903 Compactum”) ; Re Oestetner's Trade Mark 
(1907). 25 K. P. C. 166, C. A.; [1007J 2 Ch. 478 (“Cyclostyle”); Re 
Bowden's {E. M.) Patent Syndicate, Ltd.'s, Applicaiion for the Registration 
of a Trade-mark (1909), 26 K. P. C. 205. The same rule was said to 
apply where the new article was manufactured by a secret process [Re 
Magnolia MeUd Co.'s Trade Marks (1897), 14 B. P. C. 621. 627, A. ; 
[1897] 2 Ch. 371); but this case seems quite inconsistent with Rey v. 
/yccoutuncr (1910), 27 R. P. C. 268, H. h. ; [1910] A. 262, where the 
right to the monopoly in the name of an article manufactured by a secret 
process was fully recognised ; compare also Cotton v. Gillard (1874), 44 
L. J. (ch.) 90. Where the manufacture of the article has been open to 
the trade from the first, the decisions vary. In some cases the mark has 
been upheld either as a common law or registered mark, or registration has 
been permitted ; see Barlow and Jones x. Johnson [Jabez) & Co. (1890), 
7 R. P. C. 396, 0. A. (“Osman”); Re Cheschrough Manufacturing Co.'s 
Trade Mark (1901), 19 R. P. C. 342, C. A. ; [1902] 2 Ch. 1 (“Vaseline”); 
Re Boake, Roberts Co., Ltd.'s Trade Marks, Boakc, Roberts & ( o.. Ltd. v. 
Wa^land d: JJo. (1909), 26 R. P. C. 267 (“K. M. S.”); Re IVhithld's 
Bedsteads, Ltd.'s Application to Registcit a Trade Mark (1909), 26 R. P. C. 
657 ; [1909] 2 Ch. 313 (“Lawson Tait”) ; compare also Re Magnolia Metal 
Co's Trade MTirks, supra. A contrary course was taken in Re Gros^ 
smith's Trade Mark (1889), 6 R. P. C. 180; 60 L. T. 612 (“Emollio”) : 
Re Harrison's Trade Mark, Harrison v. IVoodroffe (1889), 7 R. P. C. 25 
(“ Albion”) ; Re Formalin Hygienic Co.'s Application for the Registration of 
a Trade Mark (1900), 47 R. P. C. 486; Re Philippari's Trade Mark, 
Philippart v. Wk^te (1908), 26 R. P. C. 565, 572; [1908] 2 Ch. 274 
(“Diabolo”) ; compare also Re Oestetner's Trade Mark, supra, at p. 150. 

(j) Re Neuchaiel Asphedte Co.'s Applicaiion (lOW), 30 R. P. C. 349; 
[1913] 2 Ch. 291. 

• (k) JRe Puente's Trade Marks (1891), 8 R. P. C. 214 ; [1891] 2 Ch. 166 ; 
Be Ueato7i's Trade-Mark (1884), 27 Ch. D. 570. 574. 

(l) Re Altman's Application for a Trade Mark (1004), 21 R. P. C. 753 ; 
Re Lyle and Kinahan, Ltd.'s Application to Register a Trade Mark (1907), 
24 R. P. C. 249 C. A. 

(m) Re Turney Son's Trade-mark (1893), 10 T. L. R. 175; see also 
Registrar of Trade Marks v. Du Cros (TV. <2 (?.), Ltd. (1913), 29 T. L. R. 
772, H.L. 

(n) Re Booth's Distillery Co., Ltd.'s Applicaiions^for the Registration of 
Trade Marks (1903), 21 R. P. C.il8(“ Jock Scott”) ; Re La Union Agricola 
Soeiedad Anonima's Trade Marks (1907), 25 R. P. C. 295, C. A. ; Re 
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Sect, 4. This discretion entitles the registrar to refuse to register marks 
Registrable on the ground of similarity to other marks, even where the owners 
Trade of the latter have consented (o). 

Marks. 

' Sub-Sect. 2.—Whatmaij not be JRejistereJ. 

Marks 1262. Certain classes of marks are forbidden by statute to be 

i)rohibite(i. registered, and in certain other cases the i:egistrar may refuse to 
register either absolutely or until fulfilment of a condition (;)). 

Thus, in the case of cotton piece goods and cotton yarn no mark 
consisting only of a word or words (q)^ and in the case of cotton 
piece goods no mark consisting of a line heading alone (r), can 
be registered. 

Marks containing representations of the Royal Arms or crests or * 
colourable imitations t4ereof, or of the British Royal crowns, or 
national flags, or the word “ Royal ” or anything caJculated to give . 
the impression that the applicant has Royal patronage or authorisa- 
tion, may not be registered («). 

In addition, the registrar is given power to refuse marks con- 
taining any such words as patent,” registered,” or “ copyright,” 
or representations of the Sovereign or of a*ny member of the Royal 
Family (f). 

^ In the case of marks containing representations of the arms of a 
eity, body corporate etc., or foreign State, or the representation of 
any person, living or dead, he may require proof that the applicant 
is authorised to use those devices (u). 


Dunn's Trade Mark (1890), 7 R. P. C. 311, ILL. ; 6T. L. R. 379 (“Fruit 
Salt”); Re Australian Wine Importers' Trade Mark (1889), 6 R. P. C. 
311, C. A.; 41 Oil. D. 278 (“Cioldeh Fleece”) ; contra, Re Bagots, Hutton 
<& Go., Ltd.'s, Application for the Registration of a Trade Mark (1912), 29 
R. P. C. 702, It has been said that where the registrar is doubtful he is 
•<mtitled to say he will not register without the direction of the court {Re 
Price's Patent Candle Co. (1884), 27 Ch. D. 681, per Pearson, J., at 

р. 686). • • 

(o) Re Dewhurst's Application for a Trade Mark (1896), 13 R. P.C. 288, 
C. A. ; [1896J 2 Oh. 137 (“OToldeu Fan”). 

(p) As to the power of the Registrar to impose ‘conditions, see 
pp. 704 ei sea. 

iq) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 64 (10) (a). 

(r) lbid.,». 64(10) (b). 

(«) Trade Marks Rules, 1906, r. 12. There is an exception with regard 
to certain old marks (ibid.). As to what is a representation of the British 
Royal crown, see Re Koenig and Ebhardt's Trade Mark (1896), 13 R. P. C. 
449 ; [1896] 2 Oh. 256. As to marks referring to the Royal Family, see 
Re Carroll's Application to Register a Trade ^lark (1899), 16 R. P. 0. 82 
Princess Christian”); Re Harris's Trade Marks (1892), 9 R. P. G. 
492 (“The Beatrice”). It is a criminal offence, punishable on summary 
conviction, for a ^rson to represent falsely that any goods are made by a 
person holding a Royal Warrant or for the service of the Royal Family or 
any Government department (Merchandise Maiks Act, 1887 (50 & 51 Viet. 

с. 28), 8. 20 ; see p. 722, post). 

{t) Trade Marks Rules, 1906, r. 11. 

(u) Ibid., TV. 13 — 16. A person may not, after the 18th August, 1911, 
without the authoritytof the Army Council, use for the purposes of his 
trade or business the heraldic emblem of^the red cross pn a whjte ground 
oy the words “ Red Cross ” or “ Geneva Cross” (Geneva Convention Act, 
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1263. No mark may be registered which contains any matter 4. 

which is contrary to law or morality, or any scandalous design or Registrable 
mattej which by reason of its being calculated to deceivb or other- Trade 
wise would be disentitled to protection in a court («•). A mark may 

be deceptive under this rule either because of some misrepresentation scandalous 
therein, relating, for instance, to the goods (a), or because it would au'i deceptive 
be liable to be confused with another mark, whether registered or 
unregistered (//), or with a trade name (c). User to defeat registration 
must be clearly proved, and if such user was fraudulent in view of 
the applicant’s common law rights it will be of no effect (d). 

1264. No mark other than an old mark may be registered, except Roaembiaooe 
by an order of the court, if it so closely resembles the mark of 
another proprietor which is registered for the same goods or 
description of goods as to be calculated to deceive (c). The court has 


1911 (1 & 2 Goo. 5, c. 20), 8. 1). There is a limitation in favour of the 
proprietor of a trade mark registered before the passing of the Act (i6id., 
es. 1—3). 

(to) Trade Marks Act, ^905 (5 Edw. 7, c. 15), s. 11. This provision has 
boon held to extend to matter which was disentitled to protection as 
being vnblici juris (Ee Anderson's Trade-mark (1884), 26 Ch. D. 409, per 
Fry, J., at p. 416 (“Baron Liebig Brand”)), but this decision has not 
been followed, the point being dealt with by means of disclaimer. As to 
disclaimer, see p. 706, post. 

{a) It will not be assumed that the mark will bo used dishonestly 
{Be Kuinow's Trade Mark (1893), 10 R. P. C. 401, 411; Be W aison {Angus) 

Co.'s Application for Begisiration of a Trade Mark ( 1911), 28 R. P. C. 313, 
321). For cases where marks have been refused on this ground, 8e(3 
McQlennon's Application (1908), 25 R. P. C. 797 (“ Shamrock "); Ee Heaton's 
Trade-Mark (1884), 27 Ch. D. 670, 574; see also Be Orlwoola Trade Marks 
{ 19o9), 20 R, P. C. 846, 850, C. A. ; [1910] I Ch. 130. For a case where it 
was lield that the objection failed, see Re Van de Leeuw's Application to 
Register a Trade Mark (1911), 28' R. P., C. 708; 105 L. T. 626. In Be 
Bryant and May, Ltd. (1888), 4 T. L. R. 075, it was held not to be an 
objection that the mark had been used without the word “limited”; 
ccmipare B^Baker {Albert) dc Co. { 1908), Ltd.'s Application for a Trad* Mark 
(1908), 25 R, P. C. 524 ; [190^] 2 Ch. 86 (“ A. B. C.”). 

{h) Re Dunn's Trade Mark (1890), 7 R. P. C. 311, H. L. ; 15 App. Cas. 
252 (“ Fruit Suit”) ; Re Thewlis and Blakey's Trade Mark^Ee Hughes and 
Young's Trade Mark (1893), 10 R. P. C. 369 ; OT. L. R. 592 (“ Ancross ”). 
In Be Sphincter Grip Armoured Hose ('o.'s Trade Mark (1893), 10 R. P. C. 
84, a resemblance to an advertisement of another firm was held sufficient 
to justify refusal. Byt tliis is not sufficient to remove a mark when 
registered {Re Verity's Trade Mark (1901), 19 R. P. C. 68; 18 T. L. R. 214 
(“Badger”) ). Iffi Booth's Distillery Co. /Ltd.'s Application for the Beaistra- 
lion of Trade Marks (1903), 21 R. P. C. 18 (“.Jock Scott ’^’), a mark was 
refused on the ground of similarity to a previously refused mark. 

(c) See Be Dunn's Trade Mark, supra. 

(d) Be Arbem' Application (1886), 3 R. P. C. 345 ; 55 L. T. 480. 

^<5) Trade Marks Act, 1905(5 Edw. 7, c. 15), s. 19. With regard to marks 
used before the 13th August, 1875, the former rule was that three similar 
marks, but no more, might be registered ; if more person-s had used a mark, 
it was considered as common to the trade (Patents, Designs and Trade 
Marks Act, 1883 (46 & 47 Viet. c. 67), s. 74 (3) ). Probably this will govern 
future practice. It was of course not necessary to show that the user by 
more than three persons had been user as a trade mark(R^ Wrayg's Trodc- 
marjt (1885), 29 Ch. D. 551, 556) ; see also Tkiwlis and Blakeif s Trade 
Mark, Re Hughes and Young^s Trade Mark (1893). 10 R. P. C. 369; 9 
T. L. R. 592. Where the mark is of a class common in the trade smaller 
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power in the case of honest concurrent user or oth^r special circum- 
stances to permit the registration of identical, or nearly identical, 
trade marks for the same description of goods, and may impose 
terms as to user (/). 

The question whether or not two or ihore marks resemble eacl^ 
other so closely as to be deceptive is one of fact in each case. The 
general principle to be adopted by the court in deciding such cases 
is to consider the impression produced by the marks as a whole (p), 
and to bear in mind that the danger to be guarded against is that 
the person seeing one mark will think it to be the same as another 
which ho has seen before, and that the purchaser will not see the 
two marks side by side so as to notice small differences {h)» Further, 
the circumstances in which a mark will generally be used are to 
be taken into consideration, as, for instance, whether it is liable to 
become effaced, or will have to be represented on a small scale or in a 


differences may suffice {Orr Ewing v. Registrar of Trade-marks (1870), 4 
App. (’as. 479 ; Re Bagots, Hutton & Co., Ltd's Application for the Registra- 
tion of a Trade Mark {1^12), 29 R. P. C. 702). In deciding whether goods 
are of similar descriptions the court is not bouifd by the classes adopted 
fur registration purposes. It considers rather whether confusion is in fact 
likely to occur, as, for instance, whether the goods would be sold ih the 
same shops ; see Re Outta Vcrcha and Rubber Manufacturing Co. of Toronto, 
Ltd.'s Application for Registration of Two Trade Marks (1909), 26 R. P.C. 
428, C. A, ; [1909J 2 Ch. 10. For cases where goods have been held so 
similar as to cause confusion, see Re Hargreaves' Trade-mark (1879), 11 
<’h. 1). 669 ; Re Australian B ine Importers' Trade Mark (1889), 6 R. P. t’. 
311, C. A.; 41 Ch. I). 278; Re Turney & Sons' Trade Mark (1893), 11 
R. P. (\ 37 ; 10 T. L. R. 175 ; Boord Son v. Huddart{m3), 20 T. L. R. 
142; Re La Union Agricola Sociedad Anonima's Trade Marks (1908), 26 
R. P. C. 295 ; see also Re Kodak Trade Murk, Eastman Photographic 
Materials Co., Ltd. v. Griffiths {John) Cycle Corporation, Ltd. (1898), 15 
Ji. P. 105. For decisions to the contrary, see Re Braby {F.) d- Co.'s 
Applications, Re Shropshire Iron Co.'s Trade-Marks (1882), 21 (ffi. D. 
223; Re Edwards' Trade-mark, Edwards v. uDen»i«( 1886), 30 (ffi. I). 464,476, 
C. A.^ followed in Re Suter, Hartmann and Rahijen's Composition Co., 
Ltd.'s Trade Marks{\\)0\), 19 R. P. C. 42 ; Re Lake and Elliot' s*Applicat\on 
for a Trade Mark (1903), 20 R. P. C. 605; Re Leiner's Application to 
Register a Trade Mark (1903), 20 R. P. V, 253; Re Birrqingham Small 
Arms Co.'s Application for a Trade Mark (1907), 24 R. P. C. 563 ; [1907] 
2 Ch. 397. 

if) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 21 ; Re Aerated Bread 
Co.'s Applications for a Trade Mark (1908), 26 K. P. C. 513, C. A. ; [1908] 2 
Ch. 80 (“ A. 11. C.”). If there is an agreement as tO user, its purport, not 
merely a note that theio is an agreement, should b« entered on the 
register (Re MiUhcll lO Co.'s Trade-Mark, Re Houghton and Hallmark' s 
Trade-Mark (1885), S8 Ch. I). tt(16 ; Re Keep's Trade-mark (,18ff4), 26 
Ch. D. 187). As to honest concurrent user, see Mouson & Co. v. Boehm 
(1884), 26 ("h. 1). 398. 

(g) Re Christiansen's Trade Mark (1886), 3 R. P, C. 54, C. A.;, see 
pp. 755, 756, 766, post. If the sole ground of objection is likeness to a 
registered mark, then the court only considers the opponent’s mark as 
registered, not a different mark which he may use (Re Lyndon's Trade 
Afttrk (1886), 3 R. P. C. 102, C, A. ; 32 Ch. 1). 109). Resemblance to a mark 
used may, however, cause the mark to be deceptive. Where in a case of 
rectification the respondent’s mark is actually in use. the appearance as 
used will be considered iRe Christiansen's Trade Mark, supra). 

(h) Re Farrow's Trade Mark (1890), 7-R. P. C. 260, 262 ; 63 L. T. 
233. 
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position which renders it difficult to see details (i). The court will 
not, however, assume that the applicant intends deliberately to use 
his mark in an imperffiot form for fraudulent purposes (k). A mark 
is considered as calculated to deceive if there would be confusion 
either to the eye or the ear ; a word mark or device may, therefore, be 
deceptive as resembling a previous device or w'ord mark if the new 
mark is calculated to suggest the same idea as the old mark or to cause 
the goods to be called by a name which would suggest such an idea (/). 
Again, even if the marks as a whole are different, registration of 
the second mark may be refused, if its essential particulars resemble 
those in the first (m). Where, however, the only resemblance is in 
matters which have been disclaimed the second mark will not be 
refused («)• The applicant is considered as in jH'titoriOf and must 

(0 Re l^ndon's Trade i/arfc (1888), 3 R.P. C. 102, C. A. ; 3? Ch. D. 109; 
Re i^ipeer's Trade Mark (1887), 4 R. P. C. 521 ; 65 L. 880 ; Re BiegeVs 
Trade Mark ( 1887), 4 R. P. C. 525 ; 37 L. T. 247 ; Re Lamhert^e Trade Mark 
( 1889), 6 R. P. 0. 344, C. A. ; 61 L. T. 168 ; Re Farrow's Trade Mark 
(1890), 7 R. P. C. 260, 262 ; 63 L. T. 233 ; Re Tamev dt Son's Trade Mark 
(1893), lOT. L. R. 175; Re Georg Schiekt AciienOesellschaf Vs Applications to 
Register Trade 3/arJL« (19 W), 29 R. P. 0. 483, 487 ; 28 T. L. R. 375. As to 
the ])083ibility of coafusiou where the word is imperfectly heard, see 
Re British Drag Houses, Lid's Trade Mark ^*Herogen" (1912), 30 R. P. 0. 
73; 107 L. T. 756. Where both marks have actually been in use for a 
long time, the court will take into account that no confusion has occurred 
{Re Lambert's Trade Mark, supra, at j). 352; Re Talbot's Trade Mark 
(1894), 11 R. P. C. 77, 81 ; 8 R. 149; Re Holbrook, Ltd.'s Application for 
the Registration of a Trade Mark (1909), 26 R. P. 791 ; see also Re an 
Application to Register the Trade-mark “ White Rose " ( 1885), 30 Ch. D. 605 ; 
Re Carborundum Co.'s Application for Registration of a Trade Mark (1909), 
26 R. P. C. 504). 

{k) Re Lyndon's Trade Mark, supra*, Re Bieqel's Trade Mark, supra : 
Re Worthington Co.'s Trade-Mark (1880), 14 Ch. 1). 8, 18, C. A. (Ileccles 
Churrh). in this case the rule was laid down that a mark would not be 
registered if any fair user of it, that is, any user that might have taken 
place had the existence of the old mark been unknown, might produce con- 
fusion, as, for instance, if it was printed in very dark colours. , 

^l) Re LaeSocUU Anonymedes Verreries deVEtoile's Trade Mark ( 1 894), 1 1 
R. P.C. 142, 147,C.A.; [1894}2 Ch, 26 (“ Red 8tar Brand ”) ; ReDewhursVs 
Application for a Trade Mark (1896), 13 R. P. C. 288, C. A. ; [1896] 2 Ch. 
137 (“ Golden* Fan ”) ; Re Pomril, Ltd.'s Auplicafion for Registration of 
a Trade Mark (1901), 18 R. P. C. 181 ; 17 T. L. K. 270 (‘‘Pomril)” ; 
Orr Ewing <& (Jo. v. Johnston (fc C'o. (1880), 13 Ch. I). 434, 451 ; Derby 
Photograj)hic Dry Plate Co., Lid. v. PoUard, Graham & (Jo. (1886), 2 T. L. it. 
276 ; Re Basckiera's 'Ihrade-Mark ( 1889), 6 T. L. R. 480 ; see also Georg 
Sehichi ActienGesellschaft's Applications to Register Trade .Marks, supra, at 
p. 488; but see Re Shamrock tx (Jo.'s Applicatio^i (1907), 24 R. P. C. 569 ; 
Re Wntson (Angus) d? Co.'s Application for Registfation of a Trade Mark 
(1911), 28 R. P. C. 313; Re N euchatel Aspnalte Co.'s Application (1913), 30 
•R, P. C. 349; [1913] 2 Ch. 291. 

(m) Re Murphy's Trade Mark (1890), 7 R. P. C. 163 ; Re Currie <& (Jo.'s 
AppUeniion fora Trade Mark { 1896), 13 R, P. C. 681 (“ Cock o’ the North ”). 

(ti) Be Loftus' Trade Mark (1893), 11 R. P. C. 29; [1894] 1 Ch. 193. 
It has been said that where parts of word marks are descriptive only 
the remainder will be considered in determining the question of resemblance 
{Re Horsburgh <& Co.'s Applicaiion (1878), 63 L. J. (cii.) 237, n. 
(“ Valvoleum ”) ; Re N euchatel Asphalte Co.'s Applicaiion, supra, at p. 356 ; 
but compare Tra4le Mark No. 96.997, ** Savonol,'%FieId {J, 0. <& J.),Ltd. 
Y.Wagel Syndicate. Ltd. {m0)f 11 R. P. C. 206; [1900] 1 Ch. 651 ; Re Brock 
{H. N.) (& Co.'s Application for a Trade Mark C' Osovcoolo "), Re Trade 
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eBtablish beyond reasonable doubt that his mark is not liable to be 
confused with any other mark 0>). 

1265 . Where an applicant applies for a new mark' so closely 
resemblinp; a mark belonging to him which is already registered for 


Marks (“OWtfoolo”) (1909), 26 B. P. C. 681, 690; 25 T. L. R. 696 ; 
reversed, without affecting this point, [1910] 1 Ch. 130, C. A. 

(o) Be Dunn's Trade Mark (1890), 7 B. P, C. 311, 316, H. L. ; 15 App. 
Ca«. 262 (“ Fruit Salt ”). The following word marks were held too neM : — 
“Emollio” to “EmoUine” {Re Grossmith's Trade Mark (1889), 6 R. P. C. 
180; 60 L. T. 612); “Jock Scott” to “Scotch Jock” {Be Booth's 
Distillery Co., Ltd.'s Applications for the Registration of Trade Marks (1903), 
21 R. P. C. 18); “Tablones” to “Tabloids” {Re Capsuloid Co., Ltd.'s 
Application (1906), 23 R. P. C. 782); “Savoline” to “ Savonol ” {Be 
Trade Mark No. 96,997, ** Savonol," Field {J. C. & J.) Ltd. v. Wagd 
Syndicate, Ltd. (1900), 17 R. P. C. 266 ; [19001 1 Ch. 651] ; “ Motricine ” 
to “ Motorine ” {Be Compagnie Industrielle des Petroles^ Application to 
Beaister a Trade Mark (1907), 24 R. P. Q. 685; [1907] 2 Ch. 436); 
“ Osowoolo” to “ Orlwoola” {Re Brock {H. N.) d* Co., Ltd.'s Application for a 
Trade Mark (*' Osowoolo"), Be Trade Marks ** Orlwoola" (1909), 26 R. P. C. 
681, 690; 26 T. L. R. 696)) “State room” to “State Express” {Be 
United Kingdom Tobacco Co., Ltd.'s Applicaiivn to Reaister q. Trade 
Mark (1912), 29 R. P. C. 489 (there was evidence that opponent’s 
cigarettes were often called “ State ” cigarettes) ; “ Aqua-Repela ” to 
“ Repellus” {Wilks' (Frederick) Application for the Registration of a Trade 
Mark (1911), 29 R. P. C. 21). The foUowing word marks were held 
not too near : — “ Valvoleum ” to “ Valvoline ” {Re Horsburgh dc Co.'s 
Application* (ISIS), 63 L. J. (cn.) 237, n.) ; “ Emolliolorum ” to “ Mollis- 
conum ” {Re TalboVs Trade Mark (1894), 11 R. P. C. 77, 81 ; 8 R. 149) ; 
“ Night Cap ” to “ Red Cap ” {Re Uedley's Trade Marks (im), 17 R. P. C. 
719) ; “ Neola” to “ Pianola” {Re Pianotist Co.,Ltd'8 Application for the 
Registration of a Trade Mark (1906), 23 R. P. C. 774); “Lanco” to 
“ Lancashire ’’ {Reddaway <9 Co., Ltd. v. Irwell and Eastern Rubber Co., 
Ltd. (1906), 23 R. P. C. 621); “Carvino” to “Wincarnis” {Be Trade 
Mark “ Carvino," Coleman (9 Co., Ltd. v. Smith (Stephen) <9 Co., Ltd. 
(1911), 21 R. P. C. 81, C. A.; 27 T. L. R. 633; varied 29 R. P. C. 81, 
C. A.; [1911] 2 Ch. 672); “Herogen”to “Ceregen” (Be British Drug 
Houses, Ltd.'s Trade Mark **Herogen'* (1912), 30 R. P. C. 73; 107 L. T. 
766; “Limit” to “Summit” (Re Smith (Thomas A.), Ltd.' s Application 
(1913), 30 R. P. C. 363). The following are other cases of marksjneld uot 
to resemble too closely : — Be Lyndon's Trade Mark (IBHQ), 3 R. P. C. 102, 
C. A. ; 32 Ch. D. 109 ; Be Lambert's Trade Mark (1889), 6 R. P. C. 344, 
361, C. A ; 61 L. T. 138 ; Be Haines, Batchelor <9 Co.'s Trade Mark (1888), 
6 R, P. C. 669 ; Re Loftus' Trade Mark (1893), 11 R. P. C. 29 ; [1894] 1 
Ch. 193 (“Unco’ guid”); Re Shamrock <9 Co.'s Applicaiion (1907), 24 
R. P. C. 669 ; Re Holbrooks, Ltd.'s Applicaiionfor the Registration of a 
Trade if ar/r (1909), 26 R. P. C. 791 ; Re Godfrey Phillips <9 Sons' AppUca- 
tionfor the Registration of a Trade Mark (1909), 26 R. C. 121 (“ Guinea 
Gold”); Re Neuchatel Asphalte Co.'s Application (1913), 30 R. P. C. 349; 
[1913] 2 Ch. 291. In^ihe following cases the marks were held to resemble 
too closely:— Christiansen's Trade Mark {18SB), 3 R. P. C. 54, C. A. ; 
Be Speer's Trade Mark (1887), 4 R. P. C. 621 ; 66 L. T. 880; Be Biegel's- 
Tra^ Mark (1887), 4 R. P. C. 626; 57 L. T. 247; Australian Wine 
Importers' Trade Mark C1889), 6 R.- P. C. 311, C. A.; 41 Ch, D. 278 
(“ Golden Fleece ”) ; Be Farrow's Trade Mark (1890), 7 R. P, C. 260 ; 63 
L. T. 233; Be Murphy's Trade Mark (1890), 7 R. P. C. 163, 166; Be 
Dexter's Trade Mark, Be Wills' Trade Marks (1893), 10 R. P. C. 269; 
[1893] 2 Ch. 262,; Be Dewhurst's Application for a Trade Mark (1896), 13 
R. P. C. 288, C. A. ; [1896] 2 Ch. 137 (“Golden Fan”) ; Be Currie <9 Co.'s 
Applicaiion for a Trade eVork (1896), 13 R. P. C. 681 (“ Cock o’ the North”) ; 
BeFomril, Ltd.'s Application for BegistraKon of a Trade Mark (1901), 18 
R. P. Cr 181 ; 17 T.L. R. 279 (“Pomrii ”) ; Be La Union Agricola Sociedad 



Part I.— Registered Trade Marks. 


703 


the same goods or description of goods that it would bo calculated 4. 

to cause confusion if used by a person other than the applicant, Registrable 
he may be required to register such mark as an associated trade 
mark (p). Similarly, an applicant may register a series of marks for Mairo 
the same description of goods differing in regard to statements as to 
the nature of the goods, number, price, quality or names of places, 
or in colour or matter of a non-distinctivo character not sub- 
stantially affecting the identity of the mark. Such marks are to 
be deemed associated marks (q). A further case of associated marks 
is where a trader registers a whole trade mark and also separate 
parts of the same (r). In this last case user of the whole mark is 
to be deemed user of a mark separately registered, and in other 
. cases the tribunal may accept user of an associated trade mark, or 
of a trade mark with unimportant additions or alterations, as an 
equivalent for user of other marks of the series («). Associated 
•trade marlfs cafl only be assigned as a whole (0- 

Sect. 5. — RerjUtration. 

1266. Any person claiming to bo the proprietor of a trade mark Who may 
may apf)ly to register it ki the prescribed manner (a). No previous 
user is necessary and no statement as to use is required, except in 
the ease of marks alleged to have been used before the Slst August, 

1875 (b). 

The applicant is required to state whether or not he is Application, 
applying under the special provision by which the Board of Trade 
or the court may declare marks consisting of names, signatures, or 


Anonima's Trade Marks (1908), 25 R, P. C. 295, C. A. ; Andrew {John H.) 
d; 0^., Ltd. V. Kuehnrich (1912), 30 R. P. C. 93; 29T. L. R. 181. 

[p) Trade Marks Act, 1906 (6 Edw. 7, c. 16), b. 24. It has been held 
that this provision does not apply if the marks are identical {Be Birmina- 
ham SmaU Arms Co.^s Application for a Trade Mark (1907), 24 R. P, U. 
663, 567 ; [1907] 2 Ch. 397). As to when goods are considered similar, sea 
this case and the other cases cited in note (e), p. 699, ante. As ta the 
fornser practice, see Be Player {John) <& Sons' AppUcaiion for a Trade 
Mark (1901), 18 R. P. C. 66; [1901] 1 Ch, 382 ; but compare Be Crompton 
& Co., Ltd.'s Trade Mark (1902), 19 R. P. C. 265, 271 ; [1902] 1 Ch. 758. 

{q) Trade Mafks Act, 1906 (6 Edw. 7, c. 16), s. 26. 

(r) Ihid., B. 25. 

(«) Ibid., ss. 26, 27 ; Andrew {John E.) <& Co., Ltd. v. Kuehnrich (1912), 
30 R. P. C. 93; 29T. L, R. 181, 

(t) Trade Marks Act, 1906 (6 Edw. 7, c. 15), s. 27. As to assignment, 
see further, pp. 718, 719, post. 

(o) Trade Marks Act, 1906 (6 Edw. 7, c. 16), s. 12 (1). “ Claiming to 
be the proprietor is really equivalent to claiming totiave the right to use 
the mark in question as his trade mark. As to the mode of application and 
forms to be used, see Trade Marks Rules, 1906, rr. 17 — 28. The applicant 
must give his address and occupation, and if not resident or carrying on 
business in this country, an address for service here. A translation of 
foreign words in the mark may be required (tWd.,r. 28), Even where registra- 
tion of the ms^k has been previously refused, a fresh application may be 
made {Be Ewni {William) d? Sons, The Erodes, Ltd.'s Application for the 
Begisiration of Trade Marks (1911), 28 R. P. C. 302). 

(5) Trade Marks Rules, 1906, r. 20. As to cotton marks, see p. 707, 
post. It is no longer necessary to state what art the essential featues 
of the mark claimea, or to insevt dh^claimers in the form of application. 
As to disclaimers, see p. 706, post. 
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Sect. 5. 


Basistra- 



Searches. 


Special order. 


Special trade 
mark. 


AdrertlBe- 

nient. 


words to be distinctive (^). A separate form of application is 
required for each class of goods, and the application must state 
for what goods of the class the mark is to be registered (d), 

1267 . On receipt of an application a search is made among 
registered marks and pending applications relating to the same 
or similar goods to see if there are any so closely resembling the 
mark as to make it calculated to deceive (^). The registrar may, as 
the result of such search, accept the mark absolutely or subject to 
conditions, amendments or modifications, or refuse it (/), but 
in case of any such refusal or conditional acceptance, the applicant 
has the right to a written statement of the grounds of the regis- 
trar’s decision and to a hearing (//), and may appeal against an^ 
adverse decision to the Board of Trade or the court (h). 

In the case of an application rendering necessary a special order 
of the Board of Trade or the court (i), the search i» made as in the 
case of an ordinary application, and the result notified to the appli- 
cant, who must, within a month lodge a written case for the Board 
or the court at his option. In the event of the decision being in 
his favour, the advertisement and registration of the marl^ proceed 
in the usual manner (/c). * 

1268 . In the case of an application for a special trade mark the 
registrar makes a report to the Board of Trade, and the Board subse- 
quently liears him and the applicant. If the decision is in favour 
of the applicant, the advertisement and registration of the mark 
proceed in the usual manner (/), 

1269 . When the application has been accepted it is to be 
advertised in the Trade Marks Journal as the registrar may direct (m). 


(0) Trade Marks Act, 1905 (5 Edw. 7, c, 15), s. 9 (5) ; Trade Marks Rules, 
1906, r. 36 ; and see pp. 694, 695, ante, 

{d) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 8 ; Trade Marks Rules, 
1906, r. 24. As to the classification of goods, see ibid., r. 5, Sched. III. 

(«) Trade Marks Rules, 1906, r. 29. * • 

if) Ibid,, r. 30, 34. 

ig) /6id., rr. 31, 32. • 

(h) Trade Marks Act, 1905 (6 Edw. 7, c. 15), s. 12 (3)H5) ; see p. 705, 
post. 

(1) Scepp. 694, 695, anfe. 

{k) Trade Marks Rules, 1906, rr. 35 — 41. The effect of the order of the 
Board of Trade or the court is to rive the regist^kr power to proceed with 
the application, although the mark does not come witMn the Trade Marks 
Act, 1905 (5 Edw. 7,^. 15), s. 9 (1) — (4), as to which see pp. 687 el 8eq.,ante. 
It is open to him to refuse the mark on opposition on the ground that further 
evidence shows that it is not distinctive. As to the effect of the order of 
the Board of Trade or the court, see Ke Orosfield {Joseph) & Sons, Ltd?8 
Application to Register a Trade .llarfc (“ Per/pction ”) (1909), 26 R. P. C. 
837, 856, 859, C. A.; [1910] 1 Ch. 130; Re Akiiebotaget IlioHh tfr Co.*8 
Application for the Registration of a Trade Mark (1910), 27 K. P. C. 461, 
467; [1910] 2 Ch. 64; Re Itala Fabbrica di Automobili' s Application to 
Register a Trade Mark (1910), 27 R. P. C. 493, 497, 54 Sol. fo. 652; Re 
Teofani tO Co:8 Trade Mark (1913), 30 R. P. C. 460, C. A.; 109 L. T. 114. 

{1) Trade Marks Rules, 1906, rr. 42 — 46. As to special trade marks, see 
p. OvSa, ante. • 

(m) Trade Marks Act, 1906 (5 Edw. 7, t. 15), s. 13 ; Trade Marks Rules, 
1906, rr. 47 — 49. The advertisement is in practice only inserted once. 
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Any condition attached to the acceptance must he set forth in the 5. 

advertisement (/i). Retflatra* 

tion. 

1270. Any person may within one month of the last advertise- ^ 
ment loilge a notice of opposition to the registration of any trade ^ 
mark(o). The notice must state the ground.s of opposition; 
these are not limited in any way, hut in practice the commonest 
are that the proposed mark has not any of the necessary essen- 
tial features ( p), or that it takes something which is common to 
the trade, or is used by the opponent, or that it is liable to bo con- 
fused with some mark registered or unregistered, or will in someway 
restrict the opponent’s legitimate trade, or is a mark in which the 
opponent has rights 0^). 

Within a month of the lodging of this notice the applicant must 
file a counter-notice, and tlien both sides are given an opportunity of 
filing evidci^ice. .The registrar hears both parties and gives his deci- 
sion (;*)• The tribunal lias full powers as to giving extension of 
time, or leave to amend or to file further evidence, and may award 
costs and require security from an opponent not resident in this 
country 

1271. Any party may appeal to the court against any decision Appeals, 
of the registrar in an opjxisition (0> or any decision refusing a 
mark or imposing conditions (a). An appeal is by motion, and the 
decision of the court may be appealed against in the ordinary 

way (h). It is also open to parties to appeal to the Board of 
Trade, but in the case of an opposition only by the consent of all 


(?. ; Trade Marks Act, 1905 (5 Edw. 7, c. 15), 8. 13. 

{ 0 ; s, 14. 

ip) As to the essential features, 8oe pp. 087 H saf., ante. 

((j) If llie opponent’s mark is registered, the registrar has no power to 
consider wliether it is rightly registered, and any grounds of objection 
tln'ieto iniLSt be rai.sed by a motion to rectify. If such motion i.s nftide, 
an if[){)(‘al froni the decision refusing the mark will bo heard at the same 
lime (/m* Jirock [ll. A.) it* Co., jJd.'s Ap]>lic(iiio7i for a Trade Mark 
omjoh"). Re Trade MarU *^()>lwoola'^ (1909), 26 R. P. C. 681; 
25 'T. L. K. 005 ; reversed williout affecting this ])oint, [1910] 1 (’h. 130, 
C. A ). As to the effect of these various matters on registrability, see 
pp. 0S7 ct ne(f., (iii/e. It seems that where the user by the opponent is 
more recent than tliat of the applicant, it gives no ground for opposition 
(A'c Kenrick andJefferso^s Application fora Trade Mark (1909), 26 R. P. (b 
641 ; iSoathall JJAjthers and Barclay , Ltd.'s Trade Mark (1911), 28 R. P. C. 
481). ^ , 

(r) Aiiparcntly, if an opponent is successful, and a fresh application 
is made and he opposes again, the matter is res judicata {Re Hunt 
{William) it Son^, The Bradcs, Ltd.'s Application for the Registration of 
Trade Marks (1911), 28 R. P. C. 302). 

(«) Trade Marks Act, 1905 (5 Edw. 7, c. 16), s. 14. As to withdrawal, if 
grounds of opposition other than those in the notice are raised, see 
p. 706. post. 

{t) Tradh Marks Act, 1905 (5 Edw. 7. c. 16), s. 16 (5). 

(а) Ibid.t 8. 12 (3) ; as to refusal after acceptance, see ibid., 8. 16 ; Trade 
Marks Rules, 1906, r. 63. 

(б) As to the practice and procedure on motions in the High Court and 
appeals, see title Practice and Procedure, Vol. XXllL, pp. 192 et teg, 

E.L. — xxvn. z z 



706 


Tkade Marks, Trade Names, and Designs, 

Sect. r>. p{irtieH(r). Such appeal is hy means of a written case, followed by 
Registra- a hearinf^. 

No ohjeciion other than one taken below can be taken against a 
mark on appeal except by leave of the tribunal, and in case such leave 
is given the applicant has the right to withdraw the ai)pIication with- 
out payment of costs (d). In the case of an opposition the tribunal 
hearing the ap])eal may give leave to have the mark moditied in any 
manner not substantially affecting its identity, hut a mark so 
modified must he advertised again in the prescribed manner (c). 
The tribunal hearing the appeal may give costs, probably, in the 
case of the Board of Trade, including costs before the registrar (/). 
The declarations used before the registrar are admissible on appeal, 
and further evidence may be adduced by leave (//). 

Disclaimers. 1272. Disclaimers may be required by the registrar, the Board 
of Trade, or the court, if the mark contains parti^ not^separately^ 
registered as trade marks or which are non-distinctive or common 
to the trade. These requirements may be made either before 
registration, or in a case where there is a (piestion of whether 
such mark shall remain upon the register, bul disclaimers will only be 
required where the tribunal tbinks that thfty are really necessary in 
the interests of the ])ul)lic (k)* 


(c) Trade Marks Act, 1905 (5 Edw. 7, c. 15), ss. 12 (3), 14 (5). The 
Board of Trade has power to refer auy such application to the court. A 
course sometimes taken by the Board of Trade in appeals against the 
decision of the registrar refusing to acc(q)t a mark on the giound of 
similarity to other registered marks, is to refer the appeal to the court 
and direct that the owners ot such luarks shall be served with notice. In 
such a ease the court will not hoar the appeal till siieli condition has been 
complieck with (Re Extract of Meat (Baron Liebig Bhotogiapli Binod, Ltd.'s 
Application for the Registration of a Trade Marl (11)00), 17 U. P. V. 101). 
Persons so si'rvod have a right to bo heard (Re Royal Worcester Corhet 
Co's Application for the Registration of a Trade JIarL (1900), 26 K. P. C. 
185, 189), and an order for costs can bo made in their favour (ibid., at 
p. li^O), or against tliem (Rc Itala Fabbrica dc Automohili's Application 
for the Registration of a Trade Mark (1910), 27 K. P. P. 41)3? 497 ; r)4ilSoi, 
Jo, 062); SCO hi so lie Georg Schicht Aeiien Gesellsr haft's Applications to 
Register Trade Marls (1912), 29 K. P. C. 486, 488, Such ix i sons can rely 
on grounds hint raided by the registiar without affecting their riglit tb 
eosts (Re Naichatel Asphalte Co.'s Application (1913), 30 It. P. P. 349, 
355. 358 ; 1 19131 ^ Ph. 291). 

(d) Trade Marks Act, 1905 (5 Edw. 7, e. 15), s. 14(8); O'rade Marks 

Rules, 1906, it. 61 — 61 ; but see Re Ncuchatet Asphalle Co's Application, 
supra. « 

(e) Trade Marks Act, 1906 (6 Edw. 7, e. 15), s. 14 (9). 

(/) Ibid. 8. 14 (l6). The courts have no power to interfere with the 
costs .before the registrar (Re Brandreih's Trade-mark (1878), 9 Ch. D. 
618; Re Australian Wine Importers' Trade Mark (1889), 6 R. P. P. 311, 
319, 0. A.; 41 Ch. D. 278). As to the registrar’s costs, sec note ((/), 
p. 7-1. }^st. 

(a) Trade Marks Act, 1905 (6 Edw. 7, c. 15), ss. 4, 14 (7); Re Ogston 
and Tenant, Ltd.'s Application for Registration of Trade-mark (1909), 26 
T. L. R. 40 (where leave to adduce further evidence was given). 

(h) Trade Marks Act, 1905 (6 Edw. 7, c. 15), s, 15 ; Baker (Albert) & Co. 
(1898), Ltd.^s Application for a Trmh'-mark (1908), 25 R. P. C. 513, 525; 
[1908] 2 Oh. 86 ; Re Bigots, iluiton tt Co., Ltd.' s Application for t'nc Registra- 
tion of a Trade Mark (1913), 29 R. P. 0. 70S, For earlier decisions where dis- 
claimers were required, see Jit? Royal Baking Rowder Co.'s Aj^plication for a 
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1273. The applicant may at any time eorioct any error in his 
application or amend the same with the leave of the registrar, the Re^tra- 
court, or the Board of Trade as the case may be(0- 

1274. If the time for opposition has elapsed without any person 
opposing, or after an opposition has been decided in favour of the 
applicant, the registrar must, unless the Board of Trade otherwise ('orotkate of 
directs, register th^ mark and issue a certilicate of regfetratu)n to 

the applicant. The mark bears the date of application (/. ). In the 
case of registration not being completed within twelve months 
owing to some default of the applicant, the rt‘gistrar may give him 
notice to coiiii)lete within a certain time, and if he fails to do so the 
apidication is deemed to be abandoned (/). 

1275. Appl ications for marks for goods in the cotton classes are Manchcaur 
made to tlie Mancluesler branch, and must state the length of user, 

-if any (/a) f butdiho decision as to whether or not the applications 
shall proceed lies with the registrar, who may, however, consult the 
Trade Merchandise Marks Committee of the Mancliester Chamber 
of Commerce (a). 

127ft Applications foy njgisiration of a trade mark nsodon metal Shetfi«Kl 
goods made hy persons currying on business in llallamshiro, or 

Tm(U‘imrk (11)02), 19 It. P. C. 201; ftO W. H. 4j54 (diroctions for use dis- 
claiiiJCMl) ; Ilf Fauhier's Trade ( lOOl), 18 U. P. C. 535, C. A. ; 83 L. T. 

720 (“ iSilverpiui ”) ; Jle Edge's Trade Jfar/cs (1891), 8 R. P. 207 Filtered 
Jiluo”); Jle Jhtrhotd's Trade-mark. Jiurlandv, Ihoxburn Oil Co. (1889), 6 
Jl. P. C. 482, 489; 42 Ch. I). 274 (“Washerine”) ; lie Swift's Specific Co.'s 
Trade Mark (1889), 6 It, P, C. 355 (“Swift’s Specific”); liakcr v. 
liawson (1890), 8 It. P. 0. 89; 45 (/h. 1). 519 (part of label common to 
trade disclaimed). For cases in which they were not required, fi <}0 lie 
Clement et Cie 's Trade 3/a / A: (1809), 10 R. P. C. 611, C. A. ; 80 L. T. 230 
(“St. Raphael”); Re Caiman's {J. & J.) Application for a Trade Mark 
(1894), 11 R. P. C, 129 (“ Polman’s Mustard”) ; lie Smokeless Powder Co.'s 
Trade 3/arA; (1892), 9 It, P. C. 109 ; [1892] 1 Ch. 690 (“ SinokeleaaPpwder”); 

Meeus' Application (im)), 8 R.P.C. 25, 34; [1891] 1 (Jh. 41 (“ Geneva 
K<^ Brand ” t; AV Apollinaris Co.'s Registered Trade Marks ( 1890), 8 Yt.V. C. 

137, 164, C. A. ; [1891] 2 Ch. 180 (words forming part of a distinctive label 
need not bo disclaimed). 

(i) Trade Maries Act, 1905 (5 Edw. 7, c. 15), s. 12 (6). 

{k) Ibid., s. 26. A direction not to register is to be 'tnnitod as a refusal, 
andean be appealed against accordingly (Trade Marks Rules, 1906, r. 63). 

(Z) 'I'nidc .Marks Riiics, 1900, r. 62. 

(m) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 64; Trade Marks 
Rules, 1906, rr. 113 — 120. Cotton goods are defined as goods in classes 
23, 24, and 25, at fho date of tho passing of tho Act, namely, all cotton 
goods, deluding cotton yarn and sewing cotton, o^icr than articles of 
clothing; see Trade Marks Acts, 1905 (5 Edw. 7, c. 16), 8. 64 (2). 

. (n) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 64 (14). The coramitteo 
is advisory only, and the duty of deciding lies on tho registrar (Orr Ewing v. 

Registrar of Trade-marks (1879), 4 App. Cas. 479, H. L.). The procedure 
is the same as with ordinary applications, except tliat the searcfi is made 
by the Keeper of the Cotton Marks, and not only includes registered marks, 
but also marks on the B list (namely, marks used before 1876, but which 
were considered by tho Manchester Committee as non -distinctive), lapsed 
and refused marks and pending applications ; see Trjvde Marks Rules, 1912 
(Stat. R.& 0., 1912, p. 1229). The appeal is citheiito tho Board of Tiade 
or the court, which in tho case^f applications for cotton marks includes 
the Palatine Court (Trade Marks Act, 1906 (5 Edw. 7, c. 16), s. 71). ■ 

z z 2 
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within six miles thereof, are to be made to the Cutlers' Company 
and entered on the Sheffield Register (o). Where the applicants for 
such marks do not reside in such area the application and the 
proceedings thereon are notitied by the registrar to the Cutlers’ 
Company ( p). 

1277. Provision is made for arrangements with foreign States and 
British colonies by which certain advantages are given to persons 
who liavo applied for a trade mark in such State or colony and 
who wish to register the same mark in this country or vice versa. 
The effect of these provisions is to give the applicant priority as 
of his date of application in such State or colony, provided that 
the application here is made within four months of the foreign or 
colonial applications (q). The mark must, however, be one wliich is 
entitled to registration here (r), and there can be no infringement 
before the actual registration in this country («)/ Tliese provi-. 
sions only apply to the States and colonies named in Orders in 
Council (f). 

1278. The registration lasts for fourteen years, hut the proprietor 
has the right to renew the registration on making applicatioTi within 
the prescribed period and paying a further fee (a). A notilication 


(o) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 03. Metal goods are 
(loliiicd as “ all inotals whether wrought, unwrought, or partly wrought, 
and all poods composed wholly or partly of any metal ” {ibid., s. 63 (10) ). 
’J ho register also contains the old marks assigned by the Cutlers’ Company, 
and the owner of any mark so assigned and actually used before the 
1st January, 1884, is entitled to have it entered; seo lie LamberCa Trade 
Mark (1889), 6 K. V, C. 344, C. A, ; 61 L. T. 138. The procedure as to 
application, opposition etc. is the same as with an ordinary application, 
the Cutlers’ Company taking the place of the registrar, but if the latter 
objects to the registration of any mark the company cannot proceed 
without the direction of the court. The only appeal from the company ia 
to the court. The other provisions of the d'rade Mai ks Act, 1905 (f) Kdw. 7, 
c. I^), and Rules as to registration apply to this register. All marks 
entered on the Sheffield Register are also entered on the London one^and 
any alteration in the former is notified to tho registrar; see Trade Marke 
Act, 1905 (5 Edw. 7, c. 15), s. 63 ; Trade Maiks Rules, 1906, rr. 107—112. 

(p) Trade Murks Act, 1905 (6 Edw. 7, c. 15), s. 63 (8).^ 

((/) Tatonts and Designs Act, 1907 (7 Edw. 7, c. 29), s. 91 ; Be Oali- 
forma Big Syru]) Co.'s Trade Mark (1888), 6 R. 1’. C. 126; 40 Ch. D. 620. 
Ihe enactment seems to mean that if an application is made within four 
months of the application in any such country (often called a Convention 
country), the priority of such application can b(\ claimed; compare 
note (e), p. 736, pos/. There is no rule, as in tho case of patents, that 
the period is to be lieckoned from tho date of the first foreign application ; 
as tit the mle in the case of patents, see title Raients and Inventions. 
Vol, AXIL, p. 229. 

(f) Be Carter Medicine Co.'s Trade Mark (1892), 9 R. P. C. 401; [1892] 
3 (’ir. 472. It must also be a mark which could he used here {Be Nenchatel 
AsphaHc Co.'s Application (1913), 30 K. P. C. 349; [1913] 2 Ch. 291). 

{8) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 91 (1) (b). 

(t) Ibid., 8. 91 (4), (5). The foreign States and British Dominions to 
which these provisions apply are the game as those specified m title 
Patents and Inventions. VoI. XXII., p. 230, note (q), together with 
Ecuador, Greece and Rumania. 

(o) Trade Marks Act, 1905 (5 Edw. 7fc. 15), ss. 28. 29 ; as to the pro- 
cedure on renewal, see Trade Marks Rules, 1906, rr. 6^—75. 
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that the rep;istration is about to exinre must bo sent to the ]>io- 
prietor, and there are provisions for the ronowal of the ri'j;is- 
tration if application is made within a montli of the expiialioiu/>). 

An expired trade mark is treated as still on the register for the 
purpose of any application for registration for (Uio year after ilie 
<late of removal, unless it is shown that there has been no hondjidc 
user for tlie two years preceding the removal (c). 

Sect. G. — ElTccta of lif^fiairarioii. 

1279. The person for the time being registered as proprietor ivnvt r to 
of a trade mark has, subject to anything appearing on the Register, 
power to assign the same, and to give ellVctiial n^ceipts for the 
consideration for such assignment, hut ecpiities may bo enforced as 

in the case of other personal property (d). 

1280. Subject to certain exceptions p*), the valid registration of a i^cluhlvc 
trade mark gives the proprietor the exclusivci right to the use of such 

trade mark u])on or in connexion with the goods in respect of which 
it is registered (/), and any invasion of this right is an infringement 
of the Trade mark. It k pro’oahle that lo constitute infringement 
tluu'e must he an actual use of the mark upon something, and that 
mere use of a registered word mark in a verbal description would 
not be Ruflicient, though the use of such a mark on an invoice, or 
on an advertisement, ^\ould be (a). 
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{b) Tnido Marks Act, 1905 (5 Edw, 7, c. 15), 8. 30; Trade Marks Kales, 
1900, r. 72. 

(c) Trade Marks Act, 1905 (5 Edw. 7, c. 1.5), r .31. 

{(1) Ibid., 8. 38. As to assigniacnt, 8oo pp. 718, 719, fosi ; and as to 
noti< **s wliich may bo entered on the register, see p. OHtb ante. 

{e) Trade Marks Act, 1905 (5 Edw. 7, c. 16), s. 39. TJie exceptions 
there given deal \vith the rights of each of several co-proprietors to use 
the mark, the rights given by conditions entered on the register and the 
rights ijiven by xbid . s. 41, lo persons who can prove user prior to tlij,t of 
tln^i’egistered proprietor ; see pp. 7 19, 720, yosl ; bco also Trade Marks Act, 
PKif) (5 Edw. 7, c. 15), 8. 43; p» 712, 

(/) User on other goods cannot bo infringement, though it may bo 
pa-ing off [Ihfit V. Colley (1890), 7 K. P. C. 93 ; 44 t'li. JJ. 193 ; Jay 
V. Ladler (1888), 6 R. P. C. 130; 6 T. L. K. ,57). But user on goods for 
wliieh the mark is registered is apparently infringement, even if the 
mark is not used by the plaintiff on tlieso goods, unless the registration 
IS attacked. Theie may be an exception if the mark is such that it 
coidd only be used on goods of a particidar kind; compare IlargrearcH 
v. Freeman (1891); 8 U. P. C. 237, 240; [1891] 3 Cli. 39; but see Finlay 
V. Shamrock Co. (1905), 22 K. P. C. 301, per PoKWiR, M.K., at j). 300. 
LTider the Trade Marks Registration Act, 1875 (38 & 39 Viet. e. 91), 
8. 3, where tlio provision was differently worded, it wan held m lie 
Fdicnrdxf' Trade-mark. Edwards v. Dennis (1886), 30 (’h. D. 454, 470, 
0. A. ; followed iu Hargreaves v. Freeman, supra, that there could be no 
infringement unless the mark was used on goods of the same kind as 
those on which the plaintiff u.-^ed it. 

ig) The following acts liave befii held to constitute infringement: — user 
on an invoice {lie Kodak, Ltd. '.'x Trade Marls. Kodak, Ltd. y. London Stereo- 
scopic and Photographic Co., TMl., Kodak, Lid. v. Iloughioii d: Sons (1903), 
20 R. P. C. 337, 344 ; 20 T. L. R. 297 ; in this case|it is not clear whether 
merely supplying goods in respqiise to orders was held to be infringement 
or passing off, but tliis was held to be infringement iu Peters (C. A.), 
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Infringement 
not neces- 
Barily fraudu- 
lent. 

Test of 
infringement. 


1281. If infringement is proved, it is not a defence to show that 
hy reason of the class of goods sold by the plaintiff and defendant 
respectively, or the markets in which they trade, there is no risk of 
confusion (//). The existence of fraudulent intent is only material 
as evidence of infringement, and is not a necessary part of the cause 
of action (/). 

1282. What is protecte<l is the whole mark as registered. The 
use of part of a mark is not an infringement, unless that part is so 
important, or is accompanied by other matter so resembling other 
parts of the trade mark registered, that it amounts to a substantial 


LtiL V. Vomcslic Inventions Co. (190.5), 25 R. P. C. 387); user in 
{Hechstcin v. Barker <0 Barker (1910), 27 R. P. C. 484; 
Hoo rnce's Baknt Candle Co., Ltd. v. Jeyes' Sanitary ^Compounds ^ 
Co., [Ad. (1901), 19 R. P. C. 17, C. A.; Re Add ky Bourne's R^qisfered' 
Trade Marks, Addley Bourne v. Swan, and Edgar, Ltd. (1902), 20 R. P. C. 
105, 120; [1903] 1 Vh. 211; Briggs v. Dunn it* Son (1911), 28 R. P. (!. 
704; a»ui compr.rc Montgomerie it* Co., Ltd. v. Young Brothers (1903), 
20 R. P. (\ 78 1 (advi^rtiscniciits phis sales in answer to domj^ntls held 
infringement) ) ; user of a mark on inatehlAixes as advertisement of 
other goods, wliieh in faet was an infringement of plaintilT’s mark for 
inatidies {Nitedah Twndstikfabrik v. Lehmattn it Co., Ltd. (1908), 25 
R. V. C, 793) ; nsing receptacles propi'rly hearing the trade mark of A. to liold 
B.’s goods {Monro v. Jlunter (1904), 21 U. P. 290 ; Major Brothers v, 
Eranklin it Son ( 1908), 25 R. P. C. 400 ; [1908] 1 K. H. 712 ; Barr it Co. v. 
Mair and Dougall (1904), 21 R. P. (\ 005). 'fliis is now a criminal oUeiu'e 
(Merchandise Marks Act, 1887 (50 51 Viet. o. 28), s. 5; Wood v. 

Burgess Q. D. D. 102; Skne v. Burn (lOll)}, 103 L. T. 540 ; 

Ilaiidow V. Eeilson Brothers (1899), 2 Fraser (.Instieiary). l!t ; Thwaites v. 
M* Evilly (WnH), 21 K. P. 0. 397, C. A.; [1904] 1 1. R. 310; see title 
(htiMiNXL Law and Froi kduue, Vol. IX., pp. 500 et seg., 711, note (e) ). 
As to the insertion of a pait hearing a trade mark into a machine, see R“ 
llanison's Trade Mark, Harrison y. Woodrofj'e (1889), 7 R. P. C. 25; 
contra, Richards v. W dliamson (1874), 30 L. T. 740. An oiler to sell in 
this country goods \vhieh in fact hear the trade mark, hut wliich never 
coiw into tliis country is ajipaiently an infringement {Re Schmidt's 
Trade Marh, Jachson it ('o. v. Aayyer (1880), 4 U. P. 'F. 45, 5ft; 3 
T\ L. R. 238). Frinliug (at lea>t knowingly) inlringing labels is an 
infringement (dc Knyyer {John) A' Sony. Baird {W. it G.), Ltd. (1903), 
20 R. P. F. 581 ; Jameson {John) it Son, Ltd. v. Johnston {R. S.) it 
Co., Ltd, (1901), 18 U. P. F. 259) ; see also Merchandise Marks Act, 1887 
(50 A; 51 Viet. e. 28), s. 2. An innocent importer of goods bearing 
spurious murks is an infiinger, though there is no jnoot that he intends 
to sell {Upmann y. Forester (1883), 24 Fh. 1>, 901). As to the position 
of wharthigers, see Moet v. rirkvring (1878), 8 Fh. Ij. 372, F. A.. In Re 
Talbot's Trade Minks, Talbot y. Webby (l88t;), 3 K. P. F. 270, use in a 
jniee list was InOil ih> inti .ngeiiu nt. 

(A) Paine it Co. v. Danicll it Sons' Bicweries, Ltd. (1893), 10 R. P. (J. 
217, F. A.; [1893] 2 Fh. 507 (“John IhiH”). Of course, these faetJi 
may bo material on the question of damages or as evidence that tho 
marks are so alike as to make th‘ defendant's acts amount to infringe- 
ment. 

(i) Paine it Co. v. Danietl it Sons' Breweries, Ltd., supia; Mont’ 
gomerie it Co., Ltd. v. Young Brothers (19t)3), 20 R. P. F. 781 ; Re Addley 
Bourne's Registerrd Trade Marks, Addley Bonnie v. Swan and Edgar, Lid., 
supra; Dawson v. Stewart (1905). 22 K. P. 25o, 250 ; see, however, d& 
Kuyper {John) it SoMy. Baird (IF. it G.). Ltd. A/ipru, Porter, M.R.,, 
at p. 588. As to damages against ai*- innocent mlimger, see p. liO,. 
post. 
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taking of the whole trade mark(/.). In suhritaneo the test is ^kct. r.. 
whether or not the mark used by the infringer is likely to ho Effects of 
confused wdlh that registered. Regiatra* 

The rules of comparison resemble those by wbich the (piestion tlj^n.-^ " 
whether a mark proposed to bo registered resem])les too closely 
an existing mark is tested (/), but it is necessary to establish 
a closer hkeiuiss in order to make out infringement than would 
justify refusal of registration. In the lirst case the burden of 
showing probability of deception is on the plaintiff, wliile in tlio 
second all reasonable possibility of deception has to bo disproved 
by the applicant (//O* 

(A) Rughy Portland Cement Co., Ltd. v. Rwjhy and Kewhold Portlaiui 
Cement Co., Ltd. (IHOl), 8 R. P. C. 241, 248; Lever Prothces, lAd. v. 

Ikdinqj'hld (1808), 10 U. T. V. 3. 10, C. A.; HO L. T. 100; Ilodqsnn 
and Simifeon v* Kynoih, Jjd. (1898), I.*) K. J*. 485, 478. a 

dofrmlaiit l.ikcs a suh.Ntuntial part of a mark, tlio biirdioi may bo on bim 
to b]\o\v that the dilYiMC'iiccs are sufficient to jirevnit confusion (Orr Ewinq 
tfc Co. V. Johnston ct* h'o. (1880), 13 Ch. 1). 434, A.). Addition does 

not prevent infringement {Sanitas Co., Lid. v. i'ondy (1887), 4 U. P. 

530; 5^ L T. 82), but wlnue the mark is not aiUuallv copied and the 
alleged infringement is but a small pait of the dcdeiulaut's mark, it may 
be hv\d no ininn^eiaent {Latnbert and Butler, Lid. v. (roodbody [T. P, 

R.) (1902), 19 11. P. 377 ; comji.iro also Re AditJei/ Jio\irne''/f Reijif^lmd 
Tr-ide Merks. Addlnf Bonrne v. Snum and Edgar, Lid. (1902), 20 H. Jh 
105. I 19031 1 (‘h. 211). 

(/) He Bt'sH, R'drhlJ and (Jreifou, LtlAn R'lfisCred Trade Juis>i, 

Ratclijj and Cielton, Lid. v. Davenport {John) Sons' Brewerq, Lid. (1901), 

19 11 P. 129. 141; 11902)2 Ch. 579; JL’ Addlr,f BoninC.s ILqnt, rnl 
Tnuh V^wA.v. Addley Jlourne v. Swan and Edgar, Ltd., unpnt, al 
p. 117: Ileuncssy ff ( o. v. Keating (1908), 25 K. P. C. 381, Jl. ].. . 

24 'i\ lij. K. 531 ; /’neeV J*alent i'andJe, Co., Lid v. DijNlon atnl 
Te\niinl. Ltd (1909), 28 K, C. 797 , 811; Vpper Aemni Tea Co. 

V. Jinbeil «(• Co. (1889). 7 P. P. C. 183, C. A. The l•vldel)(‘e ot 
expmis IS admissible and proper, but the judge must decide for bim- 
eelf {llenneiisy <9 Co v. Keahng, enpra ; see al.>o Mitchell v. Henry 
(18Ht)), 15 ('ll. 1). 181, 189, C. A.). 'J'lio fact that the delendant’s mark 
\i^)uld cauNt* the goods to be called bv the same name as the plaintiff’s is 
important {Boord tt Son v, Unddurt 21 \i. P. C. 149; 89 h. T. 

7l8(“C.it and Barrel”); Finlay v. Shamroch Co. {\{U)o),2'2 R. P. C. 301 ; 

Booid K Son^. Thom and ('ameron. Ltd. (1907), 24 ii. 1‘. C. 897, 721; 

[19071 S. C. 1328 ("Cat and Barrel”); A nglo-Swom Ctnidensed Milk 
Co V. MelcidJ (1888), 3 R P. C. 28; 31 <3i 1>. 454 ("Dairymaid’'); 

Orr Ewinq <.{• i'o v. Johnston d; Co., supra ("Two F.lejihants ”) ; eaiii- 
paie Read Brothers i'. Jlichardson tfc f>. (1881), 45 1>. '\\ 54, C. A. 

{‘‘Dog’s Head”); and see Price's Patent ('andle Co. v. J eyes' Sanitary 
Compounds Co.,^JAd. (1901), 19 K. P. ('. 17. 21, (’. A.; Ujiper As^am 
Tea Co. y. Herbert d' Co,, snjna); but this fuel not always sullieii'iit 
in it.self '{Hodgson and Simpson v. Kynoch, Ltd (1898), 15 R. P. C. 

465, 473; ('ouie Brollieis tl* Co. v. Herbert (1897), 14 R. i\ C. 430; 

24 R. (<'t et S«.^s.) 353). The po.ssibility of deception in markets othei 
than English is considered {Price's Patent Candle Co., Ltd. v. Ogsion 
and Tennant, Ltd. snpra ; Orr Ewing d* Co. v. Johnston d* Co. sv)trti, al 
j). 451), tlioiigh thus will not be pressed to extremes {Coivie Brothers d; 

Co. y. Jleiberi. snpra, at p. 447; Boord tt* *S'ou v. Thom and Cajneron, 

Ltd. (1906), 23 R. P. C. 509, 524; reversed on another giound ( 1907 i, 

24 R. P. C. t/,)7. C. A.). As to the rules of comparison, as applied to 
registration, SCO pp. 70Oe/ seg , ante : see also pjk 755, 758, 781. 7tH>. post. 

(m) Re Bunn's Tnule J/ar^ (1890), 7 R. P. C. 311,H.L. ; 15 App. Cas. 
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Trade Marks, Trade Names, and Designs. 


Sect. 6. 
Effects of 
Registra- 

Imitation. 


Similarity of 
get-up. 


Whether the mark used by the defendant is an imitation of the 
plaintiffs mark is of course a pure question of fact, and therefore 
reference to former decisions is usually of little value (n). The one 
question to he decided is whether or not the registered mark has 
been imitated. If it has been, the fact that the get-up of the goods 
is otherwise*, entirely diiTr*rent is no defence (o), and if it has not been, 
similarity in other respects will not help the plaintiff. Nevertheless, 
in doubtful cases the court docs consider whether, in addition to 
there being similarity in the mark, a similar get-up has also been 
adofiled with a view to increasing the probability of confusion (p). 

The court also has power, when deciding whether a trade mark 
has been infringed, to lake into account the common practice of the 
trade as to the get-up of goods and as to the existence of other 
similar trade marks, so that in a case wdiere jiart only of a mark is 
taken the court will consider how' far that part is distinctive, and so 
follow the practice adopted in patents and designs cases (Vy). 


{n) 'Flic following oa^(‘s as to word marks may be of assistance. Word 
marks held to hi* intringi'inciit.s “ Condi-Sanitas ” and “ ('oiidi-Sanitant ” 
of “ Sanitas ” {Sduifas Co., JJd. v. Coad?/ (lSi87), 4 K. P. C, rilfo, 632; 
hti T>. 'r, 061) ; “ StalTord ” of “ TratYord,” “ Foil ” (vf “ Fortress ” {Smith 
<ni(l Wellulood v. ('orron ('o. (189(»), 13 11. I*. (.\ 108); “Margarita” of 
■■J/aFlor de Margar<‘lla ” (/hoiedic/i/A* v. SuUivan, VoiceU li* (’o (1894), 
12 K. P. (\ 2^}) ; “ Si'cnrino ” <d “ Seccotinc” {Jtici'ow, Stevenson and Orr, 

I. ld. V. yieholn d' ('o. (1903). 21 U. P. (’. 16); “ .1. P. D.” in oval of 

“ (’. 1>. D.” in oval (Maii'chal and liurhon v. M'i'olgan (1901), 18 P. P. C. 
2(»2) ; *' Huh ” on an aci* of spades of “Cluh ” on an aci* ot chibs ( Mnnday 
V. C<ueu (190.^t), 22 K. P. ('. 273) ; “ Jh‘ch>tein Model ’ of “ Beclistem ” 
(Iteeh^h'in v. lUDher ond liorher {\t)\0), 27 K. P. (\ 484); “Apollinis” of 
“ Apollinana” {ApoUtnaris Co. v. Ilerrfeldl ond C<unptiell (1887). 4 K P. 0. 
478, 487, C. A.; 4 'I'. L. P 9); “A P(’ ” of “A P” {Andrew {John Jl.) cO 
Co., ]Jd. y, Knehtuich {VJ\2),:\0 P. P. C. 93 ; 29 3'. L. P 181. AVord marks 
held not to he inlringements: — “ Kdward Parher” of “Fra Janies Barber” 
{narberv. Manico (189,3), 10 P. ]M\93,9(>) ; 33ic “ (i. 2d.” of “Tho 

(ireat 3'wo D.” {JAnhij, Kethfond Leahy v. fdorer (1893), 10 P. P. H. 141, 

II. L.J; “ Pohert Crawford” of “Daniel Crawford” {('rawford d' Sony, 

liermnd dr Co. (1894), 11 P. P. C. 680); “Master,” “ A'ew *1^1 aster,” tor 
“ New Matron ” of “ Mistress ” {Smith and WeUstood v. Canon Co. (189(1), 
13 P. P. C. 108); “ 'rnticino ” ol “ Triticurnina ” {Meahg dr Co.. Ltd. y. 
TnUcine, iJd. (1897), 16 P. P, (\ 1, 7; 14 3'. L. P. 42)'; *“ Dlazino ” of 
“(ilnzier” (J/eCoir, Sternison and ())r. JJd. v. Jjee Jirothers (1905), 23 
P. 1*. (’. 1); “ Coeosoline ” (d “ Cottiilene ” {Fairbank i'o. v. Cocos 
lUitter Monnforturnni Co (19U.3), 20 3'. L. P. 63); “Colonial” of 
“ Coloin*!” for golt halls {S(. Mungo Alanufartuwing Co. v. Viper and 
Fecovenug ('o. (19H0. 37 P. P. C. 420. 427) ; “ \'inca]is ” or “ Carvino ” 
of “Wineariiis” {Colemun d* Co., JJd. v. Jhown {John) d* Co. (1899), 
It) P, P. C. 019. 0231. A.; AV Trade Marl '"('arvino," ColcnMn tO 

Co., Ltd. v. Smith {Stephen) d* Co., I/d. ( 191 1 ), 28 P. P. C. 046. 063; 
27 T. L. P. 633; [19111 2 Cli. 672. C A.; van(d,29 R.P. C. 81) ; sec also- 
tin* cases cited at p. 702. ante, pp. 763. 704. post, 

(o) I’ppcr Assam Tea Co. v. JJethert dr Co. (1890), 7 P. P. C. 183, 
C. A. 

{p) Compare Do by JJiotographic Diy TUitc Co., Lid. v. J^oUardf 
Cfiaham dr Co. (1880), 2 T, Iv. P, 270; PrieCs Vateni Candle Co., Ltd. y. 
Cqstvn and Tennant, JJd. (1009), 26 R. P. C. 797, 811 ; see also Du Cros 
(ir. d- a.). Ltd.. V. Gold {m2). 30 R. P. C. 117, 127 ; 29 T. L. R. 103. 

(^) Trade Marks Act,|l905 (5 Edw. 7, c. 15), e. 43. As to the practice 
in patents and designs cases, see title Patenup and In ventions, Vol. XXII., 
p. 216 ; and see p. 734, As to the practice before the 'Frade Mazka 
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1283* Bond fuU use of a person’s own name or place of business, 
or of that of any of his predecessors in business, or the use by any 
person of a bond fide description of the character or quality of the 
goods, does not constitute infringement (r). 

Sect. 7. — Comet ion of the Bcjfinter and Alteration of 
JiCijistered Trade Marha, 

1284. The registrar may at the request of the registered proprietor, 
or some person entitled to act for him, correct Jiny error or enter 
any change in the name and address of the propritqor, cancel Uio 
entry of a trade mark, or restrict the class of goods for which it is 
registered, or enter any disclaimer or any memorandum whicli does 
not extend the rights given by the existing registration (,s), and may 
peimit aij ad(^jtion to or alteration of a mark in any way not 
substantially ni'fecting its identity (/). 


AvA, inor> (r» Kdw. 7. (• 1.7), sec Xaiive (tuano ('o. v. Scwoqr ]\lanvre Co. 
(1889), 5 R. P. C. 12.7, ; -1 T. L. R. 1172; IleunruK}! ('<>. v. JhmpA 

(1902), 19 R. P. C. JUl.'J (on ai)j)(*al, tlic delt'iidant.'' adniithMl inlringnnent) ; 
llenncssy tt* Co. v. Kcatuu/ ( 19(>8), 25 R. P. 'MM, 11. L. ; 24 T. L. U. 594 ; 
Wait V. O' Ilaidon (188(1), 4 R. P. (’. 1 (‘'Old Innisliowen ”). 

(r) "IVado Marks Act. 1905 (5 lOdw. 7. o. 1.7), s. 44; Tc<fini d* 
Co., Lf<l.\. Teotdui ( 191 .1), 90 R. P ('. 400; flOKlj 1 (')i. 191. Apart 
Iroin this ])rovi.si<)n, it lia.s been laid denvn that a janson may honestly uso 
the deseiqitivc toiin by \Nlnch particular goods aie known in tin' trade to 
describe such goods, it is only user as a trade niaik whim'll is restrained 
(h*e Jjconnrd and IJlik'a Tmde iharL, Ltonaid and hths v. U’e//^ (1884), 
2() ('ll. 1). 288, A,, jH'r land Suiuiokm:. L.('., at p. 29(1 (“ Valvolinc ”) ; 

<‘oniuarc ('heatin v. tra(Acr (1877), 5 (.’h. 1). 850, 8(12, (_'. A. ; and sec 

i‘p. Vt 0, 70,]^ pout. 

(«) 'trade ?ilarks Aet, 1905 (5 Edw. 7. e. 15), .s. ,32. A]>])lieation in.ay 
also be made by tho tnistee in baiiKiuptey ot the r'‘gist<‘rcd ])ro])rietor, 
or, when the re^^i'.ti'i’ed ])r(q)ti.'tor is a eoinpaiiy in liquubilion, by tlio 
liquidator (Trade Maiks Rnli s. 19oG, r. Otq. 

^) Trade Maiks Act, 1905 (5 Kdw'. 7, c. 15), s. 34. Formerly tlnf only 
power to permit alterations waS in (he court, and only extended to non- 
essential particulars (Patents, Designs and Trade Marks A<*t, 1883 (4G iV 47 
Viet. e. 57),' s. fl2). The most frequent cases under the old jnaetiei* 
alleiations in the name of a firm or an iuldress. which were allowed even 
in the <*a‘<e of old marks (iic (.'ovtde {danxes) Co.'s Trade jlforA; ( 1 903), 20 
R. P. (’. 353). As to aeliange ot name or status in tlie case ot .a company 
<»r firm registered as proprietors, see title (’ompvmi.s, Vol. \'., j)}>. SO, 87. 
Jf a signature is au essential jiarticular. the name <d the limited eoinpany 
may be added (Ifell ammond axid Stoiv, JAd.' s lieqxstered 'Trade Mark ( 190.7), 
22 R. P. (j. ^09). In llie ease of old maiKs the eUnit would only allow 
an alteration when absolutely iieressary {lie Clay {Henry) and Hock <(; ( o.'s 
Trade Mark (1892), 9 R. P. (k 449), and in sueh eases jiermissioii to omit 
words such as “ patent ” {lie Adams' Tx'ade Maxks (1892), 9 R. P. (’. 174 ; 
06 L. T. 010) or “trade mark” {lie ChtUips Txadc Marks (1891), 8 
R. P. C. 409; fl891J 3 Cli. 139) w'as refused. In the ease of otlier maiks 
the omission of such words was sometimes permitted {Re (Johian's 
Trade Marks (1891), 8 K. P. C. 209; fI891J 2 Ch. 402). An alteration 
which proposed to add the words “incorporated by Royal (diartcr ” was 
refused {Re Carron Co.'s AppUcotionIa alter a Trade Mark (1910), 27 R. P. C. 
412; 20 T. L. R. 458). An application tocliange M#>rds written in Russian 
characters was refused (AV Trade Mark (1895), 13 R. P. C. 21), 

vbut allowed where it was merely to correct a clerical %iTor {Re Ermen and 


8ect. 6. 
Efifects of 
Re^strg^ 
titn. 

rersonsl 

names. 


KiUhts of 
re;;:»8tcr(\l 
pioprietor. 
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Sect. 7. 1286. Any person who is flf^grievotl by the vv ron^^f ill , omission 

Correction or insertion of any matter in the register, or by an error in the same, 
^ of the or by any entry wrongfully remaining on the register^ may move 
KgiMttrand court for the rectilu-ation of the register, ami the court may 
iUterationof ordcu* for the alteration or expunging of any entry, 

Trade^^ including an order for the entering of a disclaimer, and may 
Marks. decide nny question that is necessary or expedient for this 
purpose (a). 

move foi 1286. In the ca.s(j of fraud in registration or transmission the 
rfctiticatKjii : rcgistiar biiuself may niov(! (/>). In other cases bo is not a necessary 
n^^rku'd • party, though he mu.st be served with notice of the application. lie 
registrur. ’ Eiay either appear or submit a written statement giving particulars 
of any proceedings before him, or the grounds of any decision, or* 
such other matters relevant to the issue within his knowledge as he 
may think lit; and such statement forms pari of t^ie evi^lenco. If,^ 
howevau*, tlu^ court so din'cts, he must appear (c). 

Any order for the rectification of the register must be served on 
the registrar (d). 

Who is a 1287. The expression person aggrieved” 1ms beci'^ \\idely 
a^^noved” nUerpreled by the courts. Any persofi ^\ho is in any way 

^ ‘ hampered iji his it ado by the preseiuai of the, marks, or wIjo can 

show any la'al interest in having them removed, may apply (c), hut 

Jiohj/'H Trade Marl (IHHU), 4 R. P. 70). The or(I(‘r usually providesi 
that; tluii altcaulion uuiy Ih' made aeeordiug to a (autaiu e.xhihit ; sec lit} 
Cot'Uv {rfamcM) d* (.'a.'s Trade Mark (li)ea). 2o Jv. (! .‘{.y) ; lie Hammond 
and Slaw, JAdAs livtjiAercd Trtale Mark (llM).")). 22 It. P. (’. 200. 

{a) 'J’rade Marks Aet, P.)0.*» (a hhlw. 7. c. lo), l,"). IJf). The power to> 
reetify iueliuh's ea-es \n 1 u‘ 1 (‘ tlu le is a wioiimlul eiiti vas (o ownership ; sec 
AVv V. kerouluuer (PJIO). 27 R. P. (k 26S. ILL.; [lOlO] A. C. 202; He 
Johmion H {M. ..L) Ttade Marin (lOOH), 20 U. P. L. lOo. This is the only 
r(*med\ for wioiigl'ul re^L(rat:ou (EV/d v, Thomson d* To. (1005), 22 H. P. (J. 
370; 13 Scots Law '1 lines, 32). As to who is a peihon aggrieved, ^.e(‘ tlic 
text, in},t!. 

(h) O'raile M.irks Aet. 1005 (5 Kdw. 7, e. 15), s. 35 (3). 

((*; Jhtd.. s. 47. If tlie piopiietorot t}n‘ inaik cannot be, found ai^ L; 
not at his regisleied addre."^, the application may jnueocil with the (kmip- 
trolleriisthemily respondent {lie Smallrnn' Tnidc Mark (1012), 20 U. P. C. 
158 ; 28 'I'. L. U. P. 0; AV Anidvn's Tiade Marl (lOOO), \V. K. 389). 

(d) 'I rade Maiks Aet. 1005 (5 Ldw. 7, e. 15), s. 35 (4). 

{< ) liei'owvU'n Trade Mail (1893), 11 K. l\ C. 4, IL L. ; [1894] A. C. 8; 
Pink V }'latru'oot{ (d. A ) d' Co., iia. {So 2), lie (hd [Sidneti) d* t 'o ’.'f 
Trade .l/nrA ( 1 9 L; ). 135 L. 'I* .lo 574, It is not yeeessary to show present 
injury; it is snllienmt that liie maiknnglil iireveiit a probable exterisioa 
‘ ot U\nU' {He Aitolluiartn Ca.'< Heiiistered J'rade ,l/nr/.s*( 1 890). 8 IL P. C. 
137, It.O. C. A.; (i891] 2 t'li. IM’,; He HoinU's Trade Mark,, siipia : 
lie Talborn Trade \la\l (Ls9t). 11 U. P. (\ 77. S3; 8 K* 149). 'Jiic 
area of the appheant’s trade need not oveilap ilial of the rtspondent.'s. 
{He Art Sovit'le Anoni/me den Vt^renen de IHloiIe's Trade Mail (1893). 
10 IL 1\ 430; loT L. IL 35). noi is rt in all eases necessary that he 

Bhould trade or intend lo tiado in thi-^ country {A’»* Hu'i^xh Truile-mark 
(1884). 20 Ph. 1). 48. 53. p. A.). f\ji ajijilieant who had gone out of 
business, whicli was beinir canied on by his agents, was held to be aggrieved 
{lie Harness' Trade Mail (1899), 17 IL P. P. 49), a.s were tlio agents lor sale 
in this country of a manulaeiuvt>r having an o])po?.ing maik {lie Vignier's 
Trade Mark (1889), 0 |L P. P. 490; 01 L. T. 495). A defendant in a trade 
murk or passing-otf action in which tl^ statement of claim makes any 
refereneo to a registered mark may always apply {He Gianxiclis' Trade 
Mark (1889), 0 IL P. P. 407 ; 58 L. J. (cii.) 782 ; Baler v. Hawson (1890)^ 
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Bome possible injury must be shown (/),an(l the common informer, 
or a person having only a sentimental grievance, is excluded {ij). 
A poi>on may also apply on the ground tliat he should be eutereil 
as the proprietor of tlie mark, or that some other person is wrongly 
entereil as such proprietor (//). A decision of tlie registrar refusing 
registration cannot he (piestioned by an application to rectify the 
register by inserting the mark (/). 


Sbct. 7. 

Correction 
of tllj^ 
Kegiiterluid 
Alteration ol 
Registered 
Trade 
Marks. 


1288. Any of the grounds on which registration might have (Jroinidsfor 
been resisted may be used to support an application to rectify. 

The principles on which the court acts in the case of an application 
to rectify the register on the ground that a mark is not a properly 
registrable mark are the same as in the case of an application to 
register, since a mark may not he removed if it could now properly 
he registered (/r). The burden of proof, however, is changed, and 
it is for file applicant for rcctilication to show that the mark should 
not he oil the register (/). In the case of ohl marks the court 


8 U. r*<'. 89, 08 ; 45 Cli. D. 519), even though h<' woulil ])e rt'st.raincMl at 
et)iiiin(Mi law from u.^ing^he mark [Re Trade MarJc'^, 'Thompson w 

Montfjomop (1889). 5 K, 1’. 40 1, C. A. ; 41 Ch. 1). Ilf)) ; so, too, may an 

a]»}dicaut or intiMiding applicant for a mark wlio'^e application might ho 
liampered by the presiuice of another mark on the register {R>‘ 
Registered Trade Mark Zonophone'" (1908), 20 K. 1\ (A 450). If tlie 
applicant is a person aggru^ve<l, the tact that ho ])or-ionally h:iH 
lieeii traudulimt is no answer {He JlilVs Trade Mark (1893), 10 H. P. t '. 
113, 1 10). It may, however, alTect his light to jo.Os {R‘. Ihli.i 
Trade Mark, supra; see also Jx*e Trade Mark CarvinoR (Udenui'^ 

U- (V> , Ltd V. Si.uth (Strphev) il* Co, iJd, (1911), 28 K. 1\ C. 015, m;3; 

27 'r. L. 11. 533). The ipieslion wlietlier the ilei'ision of a point in an 
acthin would estop parties on a motion lor reelilieation has iu*v«T h(‘<Mi 
(leei(l(‘d, though raised in Jtr Kenru'k and .Jejfenon, Ltd.'s Time Tradn 
Marks (1910), 28 K. P. (A 45 ; hut compare Rr J)reley's Patent (1894), 

12 11. P. (A 65; [1895| I (Ai. 087. 'I’lu* injury sliowm must be a legal 
one {Re RivUre's Trade-mark (1884), 20 Ph. 1). 4.s, 54, P. A.), and iml, 
merely a seniimontal objection (Re PAlxs A* do.'s Trade Marks (19y4), 21 
JR P. P. GIT, 620). Psuiilly the applicant must trade or intend to trad • 
in the goods for which the ma\k is registered (Re (5*omj)foa (A. cfc A.) d' 
Po., Ltd.'s Trade Murk (1902). 19 R. P. P. 205. 272; [19021 I Ph. 75S), 
and the possible injury relied upon must not lie too remote (ReWnghl, 
Piossleif ct Co.'s Trade Mark (1898), 15 K. P. (A 377, 379, P. A.). 

if) RePoirelVs Trade Mark {\s\ys), 11 K. lA P. 4, H . J.. ; 1 1894] A. P. s. 

(g) Re A pollinariH Co.'s Regisitercd Trade Marks (1890), 8 K. P. 15 137, 
ICO, P. A. ; [1891] 2 Ph 180. 

(h) See note (r^, p, 080, ante. 

(0 Re Sormal Co.'s Trade Mark (1887), 4 K. P.C. 123, C. A.; 35 Pli.P. ’ 
231. ' • ^ 

(A') Trade Marks Act, 1005 (5 Kchv, 7, c. 15), s. 30. This does not, 
mean tliat the validity of the registration is to be tested by assuming 
that the present 'JTad«‘ Marks Act, 1905 (5 Kdw 7. c. 15), was in foicf* ml 
such date of regi.stration, but that tlie court has to consider wlictlier, il 1 ho 
maik weic removed, it could be ordered to be rc-registered {Re (Jestetrex's 
Trade Marfr (1907). 2)5 11. P. P. 150, P. A.; [1908J I Ph. .5.13). The fact 
that a mark ha« been registered in pursuance ot a special order ol the 
Hoard of 'Trade does not prevent its removal {Thorne (Henry) (fc Co., lAd. 

V. Sandow { 1912), 29 K. P. C. 440, 451 ; 100 I.. 'T. 920 ; Re Tcofuni & Co.' ^ 
Trade Mark (1913), 30 U. P. t . 440. P. A.; pt) ii T. 114, following Rs 
Crosfield (Joseph) d- Sons, Ltdf, [1910] 1 Ph. 130. 132, P. A.). 

{1} Re Edginton's Trade Mark, Edgington (Eenjtwiin), Ltd. v, Edgivgtnn 
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rkct. 7. requires strong proof that a statements made in (he application for 
Conection registration as to the mark having been used on a certain date is 
the untrue (m), 

Begiskrand 

Alteration of 1289. Another ground for rectification is that the mark is 
deceptive in that it contains deceptive matter. .This may be .a 
statement as to the goods (w) or some statement as to the mark 
itself which would mislead the public (o). In order, however, that 

Deceptive 


(0 Co. (1889), 0 K. V. C. 513, 518; 61 L. T. 323; Be Chesehrough 
Manufacturitig do.'d Trade Marh (1902), 19 K P. C. 342, 353, C. ,A. ; 
[19021 2 (’ll. 1; Be Burroughs, Welleome Co.'s Trade Marks (1904), 21 
Jt. P. (J. 217, C. A.; compare also Be Crompton {A. ci* A.) d* Co's, Ltd., 
Trade Mark (1902), 19 R. P. C. 265, 271 ; [1902] 1 CIi. 758. 

{m) Re, ('hesehrough Manufacluring Co.'s Trade Mark, §upra’ Board ds 
Son V. Thom and Cameron. Ltd. (1907), 24 R. P. C. 697 ; [1907fS.C. 1320. 
Hut where tlie applicant shows that the person claiming an exclusive right 
to an old mark sold, before 1875. goods on which the mark was not used as 
alleged, the bindcn is shifted {DaywBilcyand H7utt«(/icr(1900), 17 R. P. C. 
517, 522; 48 W. R. 556). 

in) Whore the mark contained the w'ord “ Gkmthorno,” and wSs regis- 
tered at a time when the only whisky sold by the applicant W'aa “ Thorne’s,” 
it was ordered to he expunged when he had ceased to sell tliis wliisky 
{Re Ri turns' Trade Mark, Thorne d Sons, Lid. v. Btmms. Ltd. (1909), 26 
H. 1*. 221 ; Imt compare Brock d Co.'s Crystal Palace Fireworks, Ltd. 

\. Pam (James) d Sons (1911), 28 R. P. C. 697, C. A.; 105 L. T. 976). 
Wlu're “ Orlwoola” w'as registered for goods other than woollen, It W'aa 
ordered to he (!Xj)unged (R*’ Trade Marks (” Orlwoola ”) (1909). 26 R. P. C. 
850, 860, 864, A. ; [1910] 1 (’h. 130; comparo Re Edge's Trade Marks 
(1891), 8 R. P. C. 207): and see Re IhWs Trade Mark (im), 10 R. P. C. 
113; and the <nise.s cited in note (//), p. 689, ante. Probably, to con* 
stitute a ground for rectituMtion, tlie misrepresentation must ho by the 
mark itself, false statements about the goods made in other w\ays being 
insiiHicient ; eonqiarc Paterson d' Sonsv.Kit Coffee Co. (1910), 27 R. P. C’. 
591. per Lord Salvksuk, at p. 60l ; AV Lyle and Kinahan, Ltd.'s 
Ajtfdieation to R-gist^r a Trade ^fark (1907), 24 R. P. C. 249, C. A. 
'I Ik' tact that it is used on goods that have a deceptive get-up in other 
respects is also insutlicieut {Re Trade Mark “ Carvino." (ktlmtmn d Go., 
Ltd. \. Smith {Stijdien) d (’e.. AM. ( 191 1), 28 R. P. C. 645, 662; 27 T. L. R. 
533; S. 2tl R. V. C. 81, A. ; [191 1 1 2 (’ii. 572). 

{a) 'i'hus, placing ihe word “trade maik” on a label ^ as to induce 
the public to believe (hut one part only wius the trade mark, and that the 
K'st of the label was no part of it ami eonid be taken, was held a sutlicient 
ground for lectification in J!e ApoUinat is Co,, Ltd.'s Registered Trade 
.Marks 8 U. 1*. t\ 137. 104, (’.A.; [1891] 2 till. 186,233; followed in 

Re Wills' Trade MarLs (1893), 10 R. I*. (\ 269, 274; n8931 2 Ch. 262). 
'The application of thi'so oases has, however, been greatly restricted by the 
decision in R: Bass.tSSiteliff and Grelton, Ltd.'s Registered Trade Marks 
(1902), 19 R. P. C. 544, V: A. ; [19021 - Ph. 579; see also Benedictus v. 
Sullivan, Powell d Co. ( 1894), 12 R, P. C. 25, 31. Appare ntly, the fact that- 
the trade mark olVemls agmiist provisions of the Companies (Consolida- 
ti(»n) Act. 1908 (S Kdw. 7, c 69). is not aground of objection {Be Baker 
(Albert) d Co. (1908). Ltd.'s Application for a Trade Mark {\90S), 25 
R. P. C. 513, 524; [1908) 2 Ch. 86). A mark having the words “ Imita- 
tions of this water will be pro.seouted ” was held deceptive, because it 
referred to imitations whether fraudulent or not {Be Apollinaris Co., Ltd.'s 
Registered Trade Marks, supra, at p. 161). The omission of noii-cssential 
words from the mark aiiiiscd does not render the statement that it is a 
trade mark deceptive {Rowland v. A/ic/ic4? (1896), 14 R P, C. 37, C. A.; 
[1897] 1 CU. 71). 
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ail application on these grounds may succeed the probability of 
deception must be substantial (p), 

1290. It is also a ground for rectification that the mark was 
registered for goods without any bond fide intention to use it in 
connexion with sucli goods, or that in fact there has been no such 
bond fide user for the five years preceding the ap[)lication (r/). 

The proprietor may meet the motion for rectification by showing 
that the non-user arose from special circumstances in tho trade and 
not from intention not to use or to abandon tho trade mark(r). On 
such amotion the mark may be expunged or the registration limited 
to certain goods (a). The fact that the mark is used with a slight 
alteration does not give ground for rectification (0. 


ip) Ro Bass, Ratcliff and Oreiton's Registered Trade Marks, (1002) 19 
R. P. C. 544, C. A. ; tit>02] 2 (Jh. 570. 

((}) Tradfi Marks Act, 1905 (5 Edw. 7, c. 15), s. 37; cninparo Pink v. 
}<hani'oo(l [J, A.) (& Co., Lkl. (No. 2). Re Ord (Suineg) tl* Co.'s Trade Mark 
(lolli), 135 L. T. Jo. 574 (abandonnKMit of biisun*ss). 

(r) Trade Marks Act, 1005 (5 Edw. 7, c. 1.7), .s. 37. For caso^ where a 
mark was expunged on tho ground that it was registered without a bond 
fide int(titiou to use it, fiQ%Re Ramsaifa Trade Mark, .}turatti,SonH it* fo. 
Ltd. V. Murad, Ltd. (1911), 28 R. P. C. 497; Re Neuchatil AsphnUe Co.'s 

(1013), 30 R, P. ('. 319; [1913] 2 Ch. 291. For examples of 
sj)ecial circumstances showing that nou-user did not iiujdy abandonmimt, 
see Mousoyi A* Co. v. Boehm (1HH4), 20 Fh. 1). 39H, 404; Louise il* ('o.,Ltd. 
V. Gainsborough (liWl), 20 K. P.(!. 01,08 ; 87 L. T. 591 ; contra. Re Ralph's 
Trude'inark, Ralph v. Taylor (18S3),25 (’h. D. 194, J99. For cases, see Re 
Rdward's Trade-mark, L'ihmrds v. Ihnnis (1885). 30 ('Ji. 1). 454, 470, (y. A. 
(mark restricted to certain goods) ; Jhitt A Co. v. Bennett (KiKi), 10 R. P. C. 
411, ILL.; [1899] A. F. 428 (no 5ond/fd<* intention to msefor certain goods); 
Re Valentine Extract Co., Ltd.'s Trade Marks (1901), 18 R. P. C. 175 (non- 
user except for certain goods; deceptive as to tlicse); Freeman Brothers 
V. kliarpe Brothers A Co., Ltd. (1899), 10 R. P. C. 205 (rectification 
refused); Re Crompton (A. A.) A Co., Ltd.'s Trade Mark (1902), 19 

R. P. 205; [1902] 1 Ch. 758 ; Re Bail's Registerfd Trade Mark (1902), 
19 R. P. C. 509 ; [1902] 2 (Ai. 021 ; Re Biiter, Hartmann and Rahtjen's 
Composition Co., LUL's Trade Marks (1901), 19 R. P. C. 42; Re Anglo- 
Bv^ss Condensed Milk Co *8 Trade Marks, Anylo-Swiss Condensed .Mitk (Jo. 
V. Pearks, Gunston and Tec, />/d,( 1904), 21 R. P. (J. 201, <J. A. ; 20 T. h. R. 
238 ; Re Hare's Trade MarkilQOl), 24 K. P. (J. 203 ; Re Paine A Co., Ltd.'s 
Registered Trade Marks (1908), 25 R. P. C. 329. In some cases tho order 
limits tho registration to certain gooda (Re Edwards' Trade-mark, Edwards 
V. Dennis, supra ; Re Suter, Hartmann and Rahtjen's Composition ( o.. Ltd.'s 
Trade Marks, supra). In others specific goods are excluded (Re Hart's 
Registered Trade Mark, ^upra ; Re Hare's Trade Mark, supra ; Bowden IV ire. 
Ltd. V. Bowden Brake Co.. Ltd. (1912), 30 R. P. C. 45 ; Andrew (John H.) 
A Co., Ltd. V. Kufhnrich {m2), 30 R. P. C. 93; 29 T. L. R. 181). 

(s) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 37.% There are not many 
decisions slfowing tho principles on which the court will limit the registra- 
tion on the ground that the mark has only been u.sed for certain goods in a 
class. It is clear that even tho most extensive user can never cover all 
the goods in a class, and probably tho court would bo largely guided by 
considering whether tho goods proposed to bo excluded from tlie registra- 
tion are so similar to those for which there has been user that no other 
person would be allowed to register the same mark for them ; compare Re 
Edwards' Trade-mark, Edwards v. Dennis, supra; see also Freeman Brothers 
V. Sharpe Brothers A Co., Ltd., supra ; Be Hart's Registered Trade Mark, 
supra ; Re Suter, Hartmann and Rahtjen's Composition (Jo., Ltd.'s Trade 
Marks, supra ; Re Paine A C%, Ltd.'s Registered Trade Marks, supra. 

(f) Freeman Brothers v. Sharpe Brothers A Co., Ltd., supru. 


717 

Sect. 7. 
Correction 
ofthe^ff 

RegiiAerand 
Alteration of 
Hegistered 
Trade 
Marks. 

Non-user. 



718 


Trade Marks, Trade Names asd Designs. 


Sect. 7, 
CorrectioAi 
^ofthe 
BiScristfv'and 
Alteration of 
Registered 
Trade 
Marks. 

Trapse of 
time. 

I’jirty ouf of 
juriwlictioii. 


Fart of 
goodwill. 


1291. After the expiration of seven jears from the 11th August, 
1905 (a), or from the registration of a trade mark, whichever date 
is the later, the only grounds on which the original registration of a 
trade mark can he attacked are that the registration was obtained 
by fraud or that the mark contains matter which is calculated to 
deceive or is otherwise disentitled to protection, or is contrary to 
law or morality, or is a scandalous design (5). There is no limit 
on the time for application where the original registration is not 
attacked, as in cases of non-user or wrongful transmission. 

1292. The English courts have jurisdiction in all cases, and, as 
the registrar is a Hulheient respondent, all that need be done in a 
case where a party is out of the jurisdiction is to inform such 
person that the motion will come on, and let him appear if he 
wishes {(‘). 

SucT. 8 . — Assiijnment of Trade MarJcii, 

1293. A registered trade mark cannot be assigned so as to be 
parted from the goodwill of the trad6 in the goods for which it is 
registered (d). Subject to certain exceptions (d) it passes on an 

{(i) Th« date of the passing of thoTradeMarkBiAct, 1905(5Edw. 7,c. 15). 

{h) Jhid., H. 41 ; Amlreio {John li.) Co.^ Ltd. v. Kuehnrich (1912), 30 
It. P, 0. 93; 29 L. K. 181. There was no limitatioa on the time at 
whicliaii applieationeoillil be made under the previous statutes awards* 
TradC’tnark, Ldwnrds v. iJtvnis (1885), 30 Ch. D. 454, 476, C. A.), though 
tlio court was always uriwilliug to disturb an old mark; compare the cases 
cited in note (/), p. 715, ante. In Mou807i(& Co. y. Boehm (ISii), 2^ Ch.D. 
398, the propri|;tor of an old (unregistered} inark had ceased to use it for 
some years and another person had registered it in good faith and used it 
largely for two years. 'Fhe old mark was allowed to be registered, but 
rectification ivas refused. As" to when a mark is disentitled to protection, 
see p. (589, ante. 

(c) La ('ompaquie G^n^rale d'Eaax Jiliniroles et de Bains de. Mer Trade 
Marks (1891), 8'U. P, C. 446, 450 ; [1891] 2 Oh. 451 ; Re King {Frederick) 
d* Co.'s Trade Mark (1892), 9 11. P. 0. 350, 366, 0. A. ; [1892] 2 Ch. 462 ; 
se<5 also Trade Marks Rules, 1906, r. 9. The Irish courts have decided 
tliat^they have not jurisdiction to order rectification {Bayer v. Connell 
Brothers & Co. (1897), 14 K. P. 0. 275, 277 ; but aoe Re King {Frederifk) 
<t’ Co.'s Trade Mark, supra), but the Scotch courts claim this jurisdiction 
{Coivie Brothers d' Co. v. Herbert (1897), 14 R. P. 0. 436, 444 ; 24 R. (Ct. 
of Sess.) 361). 

(d) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 22 ; see also p. 756, 
post. Jlcnce, it the gmxlwill cciuscs to exist owing to the trade in 
llie goeds being abandtiinal, (he trade mark goes with it, and may be 
reinovi'd from the l•cgl^tel• {Pnik v Sharwood{J.^A.) d* Co., Ltd. {So. 2), 
Be Ord {Sidney) d' Co V Trade Mark (1013), i:>5 L. T. .To. 574). The 
right of the projuietor to assign the light to use the mark in any 
British possession Or protectorate or foreign country, together with 
the goodwill of the business therein, is not affected (Irade Marks 
Act, 1905 (5 Edw’. 7, e. 15), s. 22). Where the solo agents for sale in 
this country of certain goods registered a mark in their own name 
at the request of and for the benefit of the foreign manufacturers, it 
was held that an assignment to such manufacturers was valid {Re 
Wellcome' 8 Trade Mark, Re Burroughs, Wellcome i Co.'s Trade Mark 
(1886), 3 R. P. 0. 76 ; 32 Ch. D. 213; see also Rc Greerdees' Trade liarks 
0892), 9 R. P. C. 93). So, too, where manufacturers registered a mark 
in their own name whjeh had been designed by certain customers, and 
was only used for goods^ado for them, an assignment to the customers was 
held good {Leahv, Kelly and Leahy v. Gloier (1893), 10 R. P. C. 141, 143, 
144, 11. L.). Although the mark may bo registered for aU the goo(ls in a 
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assignment of such goodv^ilKc) or with any devolution of the 
goodwill (/). In the case of a dissolution of partnership the 
partners may submit a scheme for the apportionment of the trade 
marks, which the registrar may permit subject to any modifications 
necessary in the public interest (r/). Associated trade marks can 
only be assigned as a whole (h). As^gnments and transmissions 
Are to be entered on the register (i). 

Sect. 9 . — Legal Proeeedings. 

1294. An action for the infringement of a trade mark must bo 
brought in the High Court (/t). It is unnecessary to give any 
notice to the defendant before action, since the cause of action 
. does not depend on any fraudulent motive on his part, but is 
■for the enforcerhent of a legal right (/). An entry in tlie register, 
which may be proved by a certified copy, is jnimd fucie evidence 
. of the vatlity * 0 ! the original registration and of all subsequent 
assignments and transmissions (m). Most of the grounds upon 
w’hich rectification ma}^ be sought are open by way of defence, 
since the proprietor’s rights are dependent on the validity of 
the regtistration (»), so that it will generally be unnecessary 
for the defendant to itiovo to ■ rectify (o). The defendant may 

claftfl, an assignee apparently only gets an assignment for those goods in 
which there was actually goodwill {Uc Edwardn' Tradc-ynaric, Edwards v. 
Dennis (1885), 30 Ch. D.H54, 470, C. A.). The assignment of a reversion 
of the goodwill may be sufTicient {lie Magnolia Metal Co.'s Trade Marks 
(1897), 14 11. P. C. 621, 630, 0. A. ; [1897J 2 C\\. 371). As to an iissign- 
ment being hold bad as being in gross, see Pinto v. (1891), 8 

K. P. 0. 181, 191, C.'A. ; 7 T. L. K. 317 ; see also Johnson's (if. A.) 
Trade Marks (1909), 26 11. P. C. 195. As to an assignment being held 
good, see Hammond d? Co. v. Malcolm Drunker d* Co. (1892), 9 K. P. (\ 
301 ; 8 T. Ij. R. 324. Apparently, there may be ciises wJiero a mark is 
unassignable because its use by an assignee would be d(‘eeptivc ; see 
Leather Cloth Co. v. American Leather Cloth Co. (1865), 11 11. L. Cas. 523 ; 
see also note (</), p. 761. post. 

(c) Be Roger's Trads Mark (1895), 12 R. P. C. 149, 159 ; 13 R. 90. 

if) Trade Marks Act, 1905 (5 Kdw. 7, c. 15), s. 22. • 

(5) Ibid,, B. 23. 

{h) Ibid., 8. 27. 

(i) Ibid., B, ^ Such registration is not a condition precedent to the 
/right to sue for iufriugomeiit {Ihlep v. Uenshaw (1886), 3 R. P, C. 15; 31 
Ch. D. 323), or to assign {Re Wcllcome's Trade Mark, Be parroughs, 
Wellcome d Co.'s Trade Mark (1886), 3 R. P. C. 76; 32 Ch. D. 213). As to 
assignments of patents, see title Patents and Inventions, Vol. XXil., 
pp. 184 et seq. * 

{k) Trade Mark» Act, 1905 (5 Edw. 7, c. 16), s. 69; when* the 
registration maybe applied for in the Manchester Rii^iieh of Trade Marks 
Registry, tllfe Palatine Court of Lancaster alsto has jurisdiction {tbuL, 

71);* sec pp. 685, 707 , ante. An action for 'infringement cannot bo 
brought in the county court {Bow v. Hart (1906), 22 K. P. C. 222, C. A. ; 
[1905J 1 K. B. 592) ; but possibly the iu*w legal rights conlerred by the 
Trade Marks Act, 1905 (5 Edw. 7, c. 15), b. 31), may render this d' cisioh 
no lunger applicable; compare note (w), p. 72U, post; see also title 
County Courts, Vol. Vlll., pp. 481, 432 ; and note {1), p. 743, post. 

{1) Upmann v. Forester (1883), 24 Ch. D. 231. 

(m) Trade Marks Act, 1906 (5 Edw. 7, c, 16), ss. 40, 60, 61. 

(n) Ibid., 8 . 39. | 

(o) The objection of non-user ^r a claim to be entered on the register as 
having a concurrent right must still be raised by motion ; see Andrew 

.{John H.) d' Co., Ltd. v. Kuehnrich (1912), 30 R. P. C. 93 ; 29 T. L. R. 181. 
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Biot. 9. 
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ceedings. 

Injunction 
and damages. 


also rely on a concurrent right of usej ( j?), or a user prior to that 
of the plaintiff (q), or on the fact that the mark is used deceptively 
by the plaintiff (r). The cause of action is not extinguished* by the 
death of the proprietor of the trade mark (s), 

1295. An infringement of a valid mark, whether committed 
innocently or not, generally gives the plaintiff the right to 
an injunction (0 ; hut an infringer is apparently only liable to 
damages or an account^ of profits from the time when he was aware 
of the plaintiff’s registfaiiph (^0, and the fact that the mark is on 

ip) Trade Mark.^ Act, 1905 (6 Kdw. 7, c. 15), sa. 20, 21 ; Board d> 
Son V. Thorn and Cameron^ Ltd. (1907), 24 K. P. C. 607, 717 ; [1907] S.C. 
1326; but, apparently, ho should then apply for registration {ibUL). 

{<() Trade Marks Act, 1905 (.5 Kdw. 7, c. 15), s. 41. It appears that such .* 
us(5r must bo earlier than the dato of the plaintilTs registration {William's, 
Ltd. V. iMassrif, Ltd. (1011), 28 K. P. C. 512) ; compare Mouson Co. v. 
Zloe/tw (1884), 26 (Jh. D. 308. • • 

(r) Thus, where the plaintiff’s mark referred to Havana cigars and it 
had been used on ci^ais not made ni llav.ina, though of Havana tobacco, 
tho action was dismissed {Newman v. Pinto (1887), 4 K. P. C. 508, 515, 
C. A.; 57 L. T. 31). Appanmtly, if tho wrongful u.ser ha.s been dis- 
continued, relief may bo granted {Benediolus v. Sidlivaut Pow^l d; Co. 

( 1894), 12 R. P. C. 25, 32). So, too, where the tnark had on it “ iTy Royal 
Letters Patent,” and the jiatent had expired, tho plaintiff failed {Cheavin 
y. Wal/cer (1877), 5 Ch. 1). 850 , 862, 0. A.); see also Pe Hoake (A.), 
Roberts tf? t'o., Ltd.'s Trade Marks, Boake (A.), Roberls d* Co., Ltd. v. 
Wai/land d* ('o. (1909), 26 R. P, (’. 251, per Nkvim.k, J., at p. 257 ; 
Ilubback {Thomas) A* Soih Ltd. v. Brown {]yilliam), Sons A* Co. (1900), 
17 R. P. C. 638, 617, P. A, It is otherwis ’i where “ patent” has become 
part of tho nu«io of the article or the word is not used so as to give the 
idea that tho patent still exists {ibid. ; see also Rarwnne v. Graham (1882), 
51 L. J. (cu.) 897 ; Giidleij v. Swnihorne (188S), 5 T. L. R. 71); see also- 
pp. 774. 775, post. 

{s) Oakey A Son v. Dalton (1887), 4 R. P. C. 313; 35 ( h. 700. 

{t) Edelstein v. Kdelstein (1863), 1 He H. J. & .Sm. 185, 190 ; Upmnnn v. 
Forester {\SS3)f 24 CIi. i). 231 ; Slazenger v. Spalding (.1. G.) ana Brothers 
(1909), 27 R. P, C. 29; [1919] 1 Ph. 257. Where, howevi-r, an isolated act oI 
a servant, without his principal’s knowledge or authority, is alone proved, 
an ii^junction will not be granted {Leahg, Kelly and Leahy v. 6’Zot’t'r(1893), 
19 R. P. P, 141, H. L. ; Kodak. Ltd. V. Grenville (1908), f24 L. T.*Jo. 
458). So, too, an act committed by inadvertence or in ignorance will not 
give ground for an injunction, if tho defendant pronyitly admits the 
plaintilfs rights {Vpman y. Klkan (1871), 7 Ch. App. 130); see also 
note (/i), p. 772, post 

{n) This rule applied before the passing of the Trade Marks Registration 
Act, 1875 (38 &r 39 Viet. c. 91) {Kdelstein v. Kdelstein (1863), 1 He G. 

J. & Sm. 185, 199), and was followed in Kllen y.*Slaek (1880), 24 Sol. Jo. 
290 (Trade Marks Registration Act, 1875 (38 & 39 Vi*t. c. 91 ) ), and in 
Slazenger v. Sjraldhm (A, G.) and Brothers, supra (Trade Marks Act, 1905 
(5 Kdw. 7, 0 . 15), where, however, it does not appear that attention was 
drawn to the fact that tho Trade Marks Act, 1905 (5 Edw. 7, c. 15), is 
the first to give a statutory right to a monopoly of the mark; &ee Uorsjietd 
y. Walkden {John) A* Go., Ltd. (1910), 28 R, P. C. 175, 178. In taking 
an account of profits the plaiutill is entitled to see the names of the 
defendant’s customers {Powell y. Birmingham Vinegar Brewery Co., Ltd. 
(1896), 14 R. P C. 1, C. A. ; [1896] 2 Ph. 54). Where tho mark is liable to- 
deceive the ultimate purchaser, the account will not bo restricted to cases 
where the retailer was deceived {Ijtver v. Goodwin (1887), 4 R. P. C. 492, 
607, C. A. ; 36 Ch. D.|l). As to the measure of damages, see Alexander 
A Co. V. Henry A* Co. (1895), 12 R. P. 360 ; and see, generally, titles. 
Damages, Vol. X., pp. 331 e< seq . ; Injunction, VoI. XVII., p. 259. 
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the register is not in itself notice (a). An order for the delivery up 
or destruction of the infringing articles or labels or erasure of the 
mark may also be made (6). 

1296. In any legal proceeding in which the validity of a trade 
mark comes into question the court may certify to this effect, and if 
it so certifies, then, in any Subsequent* legal proceedings in which 
such validity comes into question, the proprietor, if successful, will 
have his costs as between solicitor an'd client, unless the court 
otherwise certifies (c). In all cases where the registrar appears 
his costs are in the discretion of the court, but ho cannot be ordered 
to pay costs (d). 

Sect. 10. — Offences, ^ 

• 1297. ft is a*niisdenieanour to make or cause to bo made a false 

entry on the register or a document falsely purporting to be a coj>y 
of an entry in such register, or to produce or tender, or cause to be 
produced or tendered, in evidence any such writing, if the person 
knows tile entry or writing to be false (e). 

It is an offence punishable by a fine not exceeding i*5 to represent 
falsely a tr.ide mark as registered. The wrongful use in connexion 
with a trade mark of the word ‘‘registered,” or any words to the 
same effect, constitutes this offence (/). 


• 

(.i) Slazengerv. Spalding (A. 0.) atul Brotliers (1000), 27 It. P. C. 20, 21 ; 
[iDioj 1 ci\. '2rn. 

(6) See note {1), p. 77.0, post, 

{ci Trade Marks Act, U)()6(5Edw. 7, c. 15), s. 40, It Hhoiild be noted that 
this pi i)vi>i()n differs from thooarlier Act and from the PatonU and Designs 
Act, PJ07 (7 Kdw. 7, c. 2'9), a. 35, in that it extends to other proceedinga 
than actions, but is limited to cases whore validity comes into question 
in both proceedings. A subsequent proceeding means one started after 
the certiheate has been given {Automatic Weighuuj Machine Co, v. Imler- 
iiattbnal HugiSnio Society {m^),p li. P. C. 475, 480). There is no appeal 
against the grant of such certificate {llaslam v. Hall (18S8), 5 K. P. C. 


144, C. A.). , , , . 

{d) Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 48. The general nil- is 
that the unsuccessful party pays the registrar’s costs. In the case of an 
application to register which is unsuccessfully opposed by tho registrar, 
the latter usually gets his costs in tho first court, but not necessaiily in 
the Court of Appeal {B% California Fig Syrup Co.'s Application for the 
Registration of a Timde Mark (1909), 26 R. P. (b H40, 864, C. A. ; [lOlOj I 
Ch. 130) ; Re Eastman F holographic Materials Co.'s A]i^Hcation for a Trade 
Mark (1898)^ 15 R. P. C. 487, 11. L. ; [1808] A. C. 571 ; Re Du Cros' 
(IF. (t.). Ltd., AjypUrntion for the Registration of a Trade Mark (1911), 
29 R. P. 0. 65, 78, C. A.). In Re Colman's {J, and J.) Application for 
a Trade Mark (1894), 11 R. P. C. 129, 137; [1894] 2 ( h. 115, tho siiccesslul 
appellants were not ordered to pay the registrar’s costs ; see also JF. 
Bagots, Hutton (& Co., Ltd.'s Application for the Registration of a Trade 
3/arfc(l9l2), 29R. P. C. 702. ^ 

(e) Trado Marks Act, 1905 (5 Edw. 7, o. 15), s. 60 ; see title Criminal 
Law and Procedure, Vol. IX., p. 743; Forgery Act, 1913 (3 & 4 Cleo. 5, 
c. 27), ss. 3 (3) (g), 4, 6. | , , 

(/) Trado Miirts Act, 1905 (5 Edw. 7, o. 15), 8. 67. The fact that tiie 
mark is registered abroad, and tnat there ar^ words on the goods showing 
that they are of foreign manufacture, is no defence {Wright, CrossUy d! Co, 
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Trade Marks, Trade Names, and Designs. 

The wrongful use of the Royal iirms, or of any title or devices 
calculated to lead to the belief that the person is employed by or 
supplies goods to a member of the Royal Family, is punishable 
by a fine of iJ20 {g). An action for an injunction to restrain such^' 
use may also be brought by a person authorised to use such device/ 
or title or authorised by the Lord Chamberlain to bring the- 
action (/t). ^ 


Part II.— Compulsory Marks. 

Sect. 1. — In General. 

1298. There are certain statutes requiring Jhe marking ol 
particular articles. Among these are the following : — anchors (i), 
chain cables (A), foodstuffs, such as bread, margarine, coffee and 
chicory (/), gunbarrels (m), gunpowder (?i), hops(o), Irish linen (/;), 
plate (q), poisons (r), weights and measurae (s). • 

There are also certain requirements imposed for revenue 


Y, Vohbin {William) d; Co. (1897), 16 R. P. C. 21; MaeSymons Stores, 
Ltd. V. ShutUcworth (1898), 16 R. P. C. 748). 

ig) Patents, Designs and Trade Marks Act, 1883 (46 & 47 Viet. c. 57), 
B. 106. This f)rovi8ion is still unrepealed. 

{h) Trade Marks Act, 1906 (6 Edw. 7, c. 15), s. 08 ; lioyal Warrant 
Holders' Association v. Deane (Edward) and Beale. Lid. (1911), 28 R. P. C. 
721; 106 L. T. 623; compare title Injunction, Vol. XVII., pp. 268, 
269. The right, if any, to use a trade mark containing such title or 
device is not affected by the Trade Marks Act, 1905 (5 Edw. 7, c. 15), 
8. 68 ; see also p. 698, ante. 

(i) See title Trade and Trade Unions, pp. 544 et sea., ante. 

(k) See ibid, 

(l) See title Food and Drugs, Vol. XV., pp. 44, 48, 56, 66, 63, 66. As 
to the branding of butter casks in Ireland, see Butter Trade (Ireland) 
Act, 1812 (62 Geo. 3, c. 134), s. 14. 

(m) Gun Barrel Proof Act, 1868 (31 & 32 Viet. c. cxiii.), ss. 108 ei sea. ; 
see title U'rade and Trade Unions, pp. 646 et seq., ante. 

(u) Explosives Act, 1876 (38 & 39 Viet. o. 17), s. 32. Gunpowder sold 
in quantities greater than one pound is to be marked as such, the penalty 
being a fine not exceeding £2 and forfeiture of the goods (ibid.) : see title 
Explosives, Vol. XIV., p. 381. , 

(o) See title Agriculture, Vol. I., pp. 291, 292. As to, the adulteration 
of hops, see title Food and Drugs, Vol. XV., p. 69.* 
ip) Irish Handldbm Weavers Act, 1909 (9 Edw. 7, o. 21h Irish hand- 
woven linen, dacnask, cambric or diaper is to be marked with specified 
words ; the omission or causing the omission of marking or the sale of goods 
falsely marked is an offence, the penalty for the first offence being a fine not 
exceeding £10, and for subsequent offences, a fine not exceeding £10 or 
imprisonment up to six months (ibid.). As to the stamping of Irish 
linen for exportation, see Linen (Trade Marks) Act, 1743 (17 Geo. 2, c. 30) ; 
Linen (Trade Marks) Act, 1744 (18 Geo. 2, o. 24). As to the stamping 
of linen sold or exposed for sale in open fair or market in Ireland, see 
Linen Manufacturers (Ireland) Act, 1836 (6 & 6 Will. 4, e. 27), s. 4. 
ty) See pp. 723 et ieq., post. 

( r ) See title Medicine and PHABMACgr, Vol. XX., p, 384. 

(s) Sec title Weights and Measures. 
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purposes (a), or applicable articles which are protoctoJ by 

letters patent (b) or which bear registered designs (cY G^era 

Sect. 2. — Gold and Silver Plate, 

1299. From a very early date the standard and marking of gold Markin}? of 
ind silver plate have been enforced by statute (d). The present 
jtate of the law is that gold plate may be either 9, 12, 15, 18 or 
22 carat (r), and silver either 11 oz. 2 dwt. or 11 oz. 10 dwt. fine 
silver to the pound troy (/), and that all plate manufactured in this 
country must be marked with the appropriate marks. The method 
of and authorities for such marking are likewise settled by statute (^/). 


(а) See title Revenue, Vol. XXIV’’., pp. 008 (tobacco), 010 (vqmcIs 
A nd utonsila%ntcr5d by a licensed excise trader), 021 (playing cards). As 
to the marking of articles of foreign manufacture, sec t’ustoms Consolidation 
Act, 1876 (39 &. 40 Viet. c. 36), ss. 42, 153 ; Merchandise Marks Act, 1887 
(60 &L 51 Viet. c. 28), s. 10; Merchandise Marks Act, 1911 (I & 2 Uco. 6, 
c. 31); and title Food and Drugs, Vol. XV., pp. 55, 50. 

(б) Patent 8 and Designs ^\ct, 1907 (7 F.dw. 7, c. 29), b. 33. There is 
rio compulBory marking in (liis case, but the omisBion to mark might 
.afford a defence to a claim for damages. 

• (c) See p. 740, poet. 

{(1) As to the history and present state of the law as to plate, see, 
further, Safford, Law ol Merchandise Marks, pp. 204 ct ecq. 

(e) Prior to 1575, gold ware had to be equal to “the touch of Paris “ 
(19i^ carat), by stat. (1575-0) 18 Eliz. c. 15, it had to bo at least 
22 carats (containing 22 parts of gold out of a mass of 24* see Murray, 
D.vford English Dictionary, su/j vocr ("arat) ; by the Cold Plato (Standard) 
Act, 1798 (38 Ceo. 3, c. 09), the 18 carat standaid was also permitted, the 
marks for the two standards to bo distinct. Lower standards not less tlian 
8 carats might, by tlio Cold and Silver Wares Act, 1854 (17 & 18 Viet, 
r. 96), bo fixed by Order in Council, and by an Order in ('ouncil dated 
11th December, 1854, the 9, 12 and 15 c.arat Htandards were authorised 
(Stat. R. & 0. Rev., Vol. X., Plate). The Cold and Silver Wares Act, 
1854(17 & 18 V'ict. c. 9G),apj)lie8 former jiiovisions as to marking, penalty 
for i^t marking (?tc., to plate of all these standards, and in addition 
proviues penalties for marking plate of a lower standard os of a higher 
standard. 

if) Prior to 16^,81^61 plate was to be as fine as sterling. By stat. 
(1675-6) 18 Eliz. c. 15, the 11 oz. 2 dwt. standard was set up, and by 
stat. (1696-7) 8 & 9 Will. 3, c. 8, the standard was raised to 1 1 oz. 10 dwt . 
By the Plate Duty Act, 1719 (6 Coo. 1, c. II), both these standards 
wore authorised, different juarks being pre^scribed. 

{g) Stat. (1423) 2 Hen. 6. c. 17 (silver); stat. (1696-7) 8 & 9 Will. 3, 
c. 8 (silver); stat. (f700-l) 12 & 13 Will. 3. c. 4 (silver); stat. (1702) 

1 Anne, c. 3 (silver); Plate Duty Act, 1719 (6 Geo^l, c. 11) (silver); 
Plate (OffonccS) Act, 1738 (12 Geo. 2, c. 26), ss. I, 5 (penalty of £10 
for selling, exporting etc. gold and silver articles not up to standaid 
or hot marked), appTie<l by Gold Plate (Standard) Act, 1798 (38 Geo. 3, 
c. 69) to 18 carat standard ; Plato (Offences) Act, 1738 (12 Geo. 2, c. 26) 
(Newcastle marks); Plate Assay (Sheffield and (Birmingham) Act, 1772 
(13 Geo. 3, c. 62) (Sheffield and Birmingham marks); Gold and Silver 
Wares Act, 1854(17 & 18 Viet. c. 90) (9, 12 and 15 carat standards). The 
marks are the maker’s mark, the assay marks denoting the standard 
and the place where assay took place, and the year mark; see stat. 
(169^7)8&9WilI. 3,c. 8;.Rtat. (1700-1) 12 & l^^Will, 3, c. 4. The 
King’s head is no longer necessity, since the duty on plate has been 

3 A 2 



724 


Trade Marks, Trade Names, and Designs. 


SiCT. 2. 

Gold and 
•^Silver Plate. 

Imported 

pUte. 


The coimterfeitiDg of these niarks isgi felony (//). These regulations 
apply generally to all gold and silver ware, but certain articles are 
excepted (i). 

Imported plate, not being battered (a), or plate that would not be j 
exempt from marking if made in this country, must bo marked oM 
entry, and if it is not up to the proper standard will not be allowew 
to be brought into this country (a). An exception is made in the^ 
case of plate declared to be for private use and not for sale, but 
such plate must be assayed and marked before it is sold ; if it is 
then found to bo below standard it may be treated as foreign plate 
brought for assay on importation and sent out of the country (b). 


W'ntch cases. 1300. Any person bringing watch cases for assay must make a 
declaration where they were made, and if the cases are foreign-made a 
distinguishing mark is put on them (c). A watch contained in a case 




abolished; see ntat. (1784) 24 Geo. 3, scss. 2, c. 53, s. 5 (now repealed) ; 
Customs and Inland Rcvcmio Act, 1890 (63 &: 64 Viet. o. 8), s. 10. A 
declaration must now be made as to where plate was manufactured 
(Hall-marking ot Foreign Plate Act, 1904 (4 Edw. 7, e. 6)). As to the 
marking of loieign ]dalo belore that Act, sec iJustoms (Amendihent) Act, 
1842 (6 8 Viet. c. 60), s. 6; Customs Act, 1842 (5 & 0 Viet. c. 47), 8. 69 ; 

Customs Tariif Act, 1870 (30 ^ 40 Viet. c. 36), s. 2. Tho marks of the 
various makers can bo entered at any assay ofTieo, and their manufactures 
can be assayed at any olflce where such names arc entered (Gold and 
Silver Wares Act, 1864 (17 & 18 Viet. c. 96), s. 2). 

{h) Gold and Silver Wares Act, 1844 (7 & 8 Viet. c. 22), s. 2; see title 
Criminal LawaxdPhockduke, VoI.'IX.,pp. 768, 769 ; Forgciy Act, 1913, 
(3 & 4 Goo. o, c. 27), 6S. 5 (4). 6, 8 (2J (a), 16, 10. 

(i) The excepted goods aio jewellers’ uorks, namely, articles in which 
stones are set (other than mourning rings), jointed night earrings of gold or 
gold springs of lockets (Plato (Oflenres) Act, 1738 (12 Geo. 2, c. 26), s. 2), 
^old vessels etc. so richly cha.sed that they cannot be assayed without 
injury, or gold article.s (not weighing lO.dwt.) so small or thm that they 
cannot bo marked, and certain other named articles {ibid., s. 6). The 
provisions of ibtd., s. 6, with regard to silver ware wore repealed by tho 
Silver Plate Act, 1790 (30 Geo. 3, c. 31), s. 1, and fresh lists of exempted 
silver articles are sot Out by ibid., ss. 3—6, including^ articles ^nder 
5 dwt. (with certain exceptions), (fppings, swage.s or mounts under lOdwt. 
(with certain exceptions), mid certain other articles, including chains and 
lockets. Wedding rings must now bo mmked (Weddiifg Rings Act, 1856 
(18 & 19 Viet. c. 00). An article livable to be stamped does not cease to 
bo so liable because something is added ; thus, a gold match-box must 
be stamped, although it has an enamel top {Fabcrgc v. GoldsmiiW Co., 
[1911) 1 Ch. 280, 296), though, apparently, ik mere gold foundation for 
enamel need uot bo {ibid.). Watches in watch bracelets must be marked 
{ibid., at p. 297). 

(a) Customs AeV, 1842 (5 & 6 Viet. c. 47J, 8. 69 ; Revenue Act, 1883 
(40 & 47 Viet. c. 65), b. lOw Watch cases imported from abroad before the 
Ist June, 1907, are exempted from tliot^o provisions (Assay of Imported 
Watch Cases (Existing Stocks Exemption) Act, '1907 (7 Edw. 7, c.8),s. 1). 
By the Revenue Act, 1884 (47 & 48 Viet. c. 6?), s. 4, hand-chased inlaid 
bronze or liligree work of Oriental pattein is excepted. Foreign plate 
has a distinctive mark ** F ” put thereon (Customs Tariff Act, 1870 
(39 & 40 Viet. c. 35), s. 2). As to the effect of these Acts, see GglcUmiths' Co, 
V. Wyait, [1907] 1 K. D. 96, C. A. ; Fohergi v. Goidsmiihs' Co., svpta, 
at p 294. Watch c^cs containing watches must bo prcicntcd for assay 
{Goldsmiths' Co. v. Wyatt, supra). 

(b) Revenue Act, 1883 (46 & 47 Victf c. 56), s. 10. . . 

(c) Merchandise Marks Act,. 1887 (60 & 61 Viet. c. 28), s. 8. 
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marked as made in a particuln^ countr}’ is deemed to be made there 2. 

also (d), unless the contrary is stated as provided by the statute (<’). Gold and 

1301 . It is an offence to put letters or other marks likely to be 
confused Avith plate marks on articles resembling silver {/), A imitaUon 
l8i>ecial exception is made in the case of persons carrying on business ‘'**'^®*‘* 
within 100 miles of Sheffield, who may mark such goods in certain 
specified ways (.7). 

Part III— False Marks and False Trade 
Descriptions. 

1302 . The seller of any goods to whicli a trade mark, or mark, or Warranty of 
trade descrh^ion has been aiipUpd is deemed to warrant that such ecnuincncus. 
mark is gSiuiue and not . forged or falsely applied, or that such 

trade description is not a false trade description, unless the contrary 
is expressed in some writing signed by him or on his hcdialf and 
delivered at the time of the sale or contract to and accepted by the 
buyer (hf. • 

The application of false marks or false trade descri])tions to goods Oflfcncojj. 
generally is punishable criminally (/)•' Hpecial provision is made in 
regard to the false marking of buttons (./), cutlery (/.), dyed goods (/), 

(d) MciTh<nidis<.‘ Maiks Act, 1S87 (5) & r>l Viet r. 28), s. 7. As to 

when a watch is deemed not to be JuigUsli, bcc ir/f/iawuoa v. Tierney 
(1900), ITT. L. K. 174; (!l)()l) 17 T. L 11. 424. • 

(e) Morcliaudiso ]\raiks Act, 18H7 (50 51 N'ict. 0 . 28), s. 17. 

if) Plato Assay (Shetlield and Birmingham) Act, 1772 (12 (jico. 3, c. 52), 

B. is (relating to silver only) ; coini>aic title Ouminal Law and Pkoc eduke, 

Vol. iX., p. 759. 

(a) Plate Assay (Shefticld) Act, 1784 (24 (jco# 3, sens. 2, c. 20). 

(ft) Merchandise Marks Act, 1887 (50 & 51 Viet. c. 28), s. 17. 

(i) As to offences connected with the application of false trade marks 
dr faho trade desciiprio.ts, see MerchauiMso Maiks Act, 1887 (50 & 51 Viet, 
c. 28), 8. 2; and title (’uimixal Law and Puoceduue, Vol. IX., pp. 660 
ci siq. ; Ilolm^s v. Piper (1913j, 'B* T. L. K. 28; see also pp. 098, 

721, 722, ante. i^Vs to the meaning of a false trade description, see 
Merchandise Mar’^s Act, 1887 (50 & 5l Viet. c. 28), s. 3; and title CiiiMiNAL 
Law and Procedure, Vol, IX., pi 567, note (/). As to ccituin cases in 
which the provisions as to false dcecripLion do not apply, see Merchandise 
Marks Act, 1887 (50 & 51 Viet. c. 28), s. 18; Toler Bischop (1896), 73 
L. T. 403; Budd v. Lxwas, [1891] 1 Q. B. 408. The Merchandise Marks 
Act, 1887 (50 61 Viet, c.^8), does not exempt any person from any action 

or other proceeding avliich, but for the provisions of that Act, might be 
brought against him {ihid.y s. 19 (1)). • 

(j) Metal Hutton Act, 1796 (36 Geo. 3, c. CO). It is an offence to put 
or cause to be put any word or mark indicating quality on metal buttons, 
ofany word or mark whatever on the under side of such buttons, unless the 
buttons are gilt, as provided, the penalty being 115 for a quantity less than 
[)ne gross, and £1 for every gross after the first and forfeiture (iftid., s. 2). 

\k) Cutlery Trade Act, 1819 (69 Geo. 3, c. 7), s. 3. Only article of 
cutlery forged or made by means of the hammer may be marked with a 
hammer, the penaltjr being £5 per dozen articles and forfeiture,^ a similar 
penalty being imposed for false marks of quality {ibid., s. 4). For falsely 
marking articles “London “ or “ London Made *’ l^e penalty is £10 per 
dozen articles and forfeiture (iftid- s. 5). , 

(1) Dyeing Trade (Frauds) Act,T783'(23 Geo. 3. c. 15), s. 3. AU articles 
“ mathered^* black according to the directions of the Act arc to be marked 
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Part III. linen and fabrics stated to b# non-inflammable (n), and to 
False the obliteration or forgery of the marks need by Government 
Marks and departments (o). 

False frade 
DesoriP' 
tions, 

- Part IV.-Designs. 

Sect. 1. — Protection of Desufus* 

sututorj 1303. The law as to the protection of designs is of purely 

protection. statutory origin. Before 1888 there were two statutes of importance 
in force, the ono dealing with purely artistic designs, the other with 
designs for the shape or configuration of articles of utility (a).-* 
Both of these statutes, with the amending enactments, were 
replaced in 1888 by the Patents, Designs and Trade Marks Act,^ 
1888 (/^), which, in its turn, was replaced in 1907 by tho Patents 
and Designs Act, 1907 (r). 

“ Design.” “ Design ” means any design, not being a design for a sculpture or 
other thing within tho protection of the Sculpture Copyright Act, 
181 1(d), applicable to any article, whether the design is applicable 
lor the pattern, or for the shape and configuration, or for the 


with a red rose and a blue rose; articles “ woaded ” black throughout are 
to bo marked with a blue rose only, tho penalty for improper use of marks 
bcing£4 per piece (Dyeing Trades (Frauds) Act, 1783 (1^3 Geo. 3, c. 15), s. 3. 

(mj Linen (Trade Mark.s) Act, 1743 (17 Geo. 2, c. 30), ss. 1, 2 ; Linen 
(Trade AIark3)‘Act, 1744(18Gco.2,e. 24),s. 3. The penalty for erasure^of 
marks or false marking of linen made in Ireland is £5 per piece {ibid,). 

(n) Fabrics (.Misdescription) Act, 1913 (3 & 4 (ico. 5, c. 17). It is an 
offence to S(‘ll or to have in possc.ssion for the p.urposrs of sale any textile 
fabric or article made thereof described verbally or otherwise as non- 
intlamniable unless it conforms w'ith the standard to be jjrescribed by 
regulations, the penalty for a first offence being £10, and for each sub- 
sequent offence £50 {ibid., s. 1). The burden is on tho person found with 
tho fabric to shew that it is not for sale {ibid., s. 4). If tho defendant 
has bought from a person resident witlnn the United Kingdom who^has 
.'iold under a wnrranty, and has taken reasonable steps to ascertain tho 
truth of and in fact bedieved the statements contained therein, lio may lay 
an information agam.st such person and is exempt from anV fine {ibid., s. 3). 

(o) See title Criminal Law and Procedure, Voj. IX., p. 613; 
Forgery Act, 1913 (3 ^ 4 Geo. 5; e. 27), ss. 3 (2) (e), (3) (e), 4, 6 (4), 0, 
8 (1) (c), 15. 10. 

(o) 8tat. (1842) 5 & 6 Viet. c. 100; stat. (1843) C & 7 Viet. c. 65, 

(6) 46 & 47 Viet. c. 57. ^ 

(o) 7 Edw, 7, c. 29. In considering tho effect of earlier decisions the 
following repealed jfets dealing wholly or partly with desigtns should be 
considered Stats. (1842) 5 & C Viet. c. 100; (1843) 6 &: 7 Viet, c. 66 ; 
(1860) 13 & 14 Viet. c. 104 ; (1858) 21 ^ 22 Viet. o. 70 ; (1861) 24 & 25 
Viet. 0 . 73 ; Copyright of Designs Act, 1875 (38 Sc 39 Viet. o. 93), all of 
which were repealed by the Patents, Designs and Trade Marks Act, 1883 
(46 Sc A1 Viet. o. 57), which in turn was amended by the Patents, Designs 
and Trade Marks (Amendment) Act. 1885* (48 & 49 Vicit. o. 63) ; Patents 
Act, 1886 (49 Sc 60 Viet. c. 37) ; and the Patents, Designs and Trade Alarks 
Act, 1888 (51 & 52 Viet. c. 60), which Acts were repealed by the Patents 
and Designs Act, 1907J7 Edw. 7, o. 29), s. 98. 

(d) 64 Geo. 3, c. 66; repealed by the Copyright Act, 1911 (1 & 2 
Geo. 5, 0 . 46) ; as to tlio deaims referred to, see title Coptrioiit and 
Literary Property, VoI. VIIL, p, 206. 
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ornament thereof, or for any ^wo or more of such purposes, and by 
whatever means it is applicable, whether by printing, painting, 
embroidering, weaving, sewing, modelling, casting, embossing, en- 
graving, staining or any other means whatever, manual, mechanical 
or chemical, separate or combined (^). 

“Article" means, as respects designs, any article of manu- 
facture (/), and any substance, artificial or natural, or partly artificial 
and partly natural (g ) : 

“ Copyright ” means the exclusive right to apply a design to any 
article in any class in which the design is registered (/<) : 

“ Proprietor of a new and original design ’’ (1) where the author (0 
of the design, for good consideration (k), executes the work for some 
other person, means the person for whom the design is so exe- 
cuted (/) ; and (2) where any person acquires the design or the right 
to apply (w) the design to any article, either exclusively of any other 
person or^thefwi8o(;i), means in respect of and to the extent in 
and to which the design or right has been so acquired, the person 
by whom the design or right is so acquired (o ) ; and (il) in any other 
case means the author of the design (p); and where the property 


(e) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), 8. 93. This 
definition differs from that in the Copyright Act, 1842 (5 & 6 Viet. c. 100), 
by tho omission of tho words " the ornamenting of before “ any article.” 
As to tho meanings to be attached to shape, configuration etc., see note (6), 
p. 734, poet, 

( / ) Samples bearing the design are articles of manufacture ; see note (t), 
p. Hi), post, , 

iq) Patents and Designs Act, 1907 (7 Edw. 7, o. 29), s. 93. 

(h) Ibid, 

(i) The question who is tho author is determined on tho same principle as 
the question who is the first and true inventor in tho case of patents ; see 
title Patents AND Inventions. Vol. XXll.,pp. 130 et seq. It is tho person 
who substantially originated tho idea of tho new design, though ho may 
have discussed it with others and they may have suggested small improve- 
ments {Re Pearson's {Frederick) iJcsigns, Pearson V, Morris Wilkinson dc 
(Jo. (1906), 23 R. P. C, 738, 743); but where tho only new feayire is 
suggested tof the applicant by another person, the applicant is not the 
author (Doble v. Spaendonck (lOlO), 27 R. P. C. 440). 

{k) Tho giving of an order for tho article to which tho design is applied 
is not sufficient to transfer the rights in tho design {Doble v. J^pacndonck, 
supra, at p. 460). 

(l) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 93. 

(m) A contract for tho purchase of goods, even if it gives the solo right of 
purchase, is not enough, since it does not give tho purchaser the right to 
apply tho design Dewitt v. Eckhardt (1878), 8 Ch. D. 404 ; Re Guiterman's 
Registered Design (1886), 65 L. J. (cii.) 309; Wc^Uev v. Broad (1892), 
9 R. P. C. ^8; [1892] 1 Q. B. 806 ; see also Doble v. Spaendonck, supra ; 
Lazarus v. Charles {ISl^), L. R. 16 Eq. 117). In Jewitt v. Eckhardt, supra, 
•Jessel, M.R., was of opinion that there could be no transmission of rights 
before registration, except, of course, where tho work was executed by 
the author for some other person for good consideration, and that all 
assignments must be in writing; but this last point was partly based on 
words in tho Copyright Act, 1842 (5 & 6 Viet. c. 100), not occurring in 
the Patents anA Designs Act, 1907 (7 Edw. 7, c. 29). Compare title 
Patents and IiJventions, Vol, XXII., pp. 183, 184. 

(n) This would seem clearly to include a licensqp ; see, however, Woolley 
V. Broad, supra. 

(o) Patents and Designs Act? 1907 (7 Edw. 7, c. 29), s. 93. 

ip) Ibid. 
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sbct. 1. in, or the riglit to apply, the design has devolved from the original 
Protection proprietor upon any other person, incflides that other person (q), 

of Deidgns. 

— Sect. 2. — The Ilegister of Designs, 

Purpose oY 1304 . A register of designs is kept at the Patent Office (r), in which 
rcjfister. j names of proprietors, notices as to transmissions of interest, and 
licences are entered {s). Any person aggrieved by any error in the 
registration or by any wrongful entry therein or omission there- 
from may apply to the court to rectify the register ( 0 - 

This power is especially important in the case of designs, and it is 
a common mode of challenging, validity (u). The Comptroller (a) has 
also 2)ower to rectify any clerical error in the representation of a 
design or in any matter entered in the register {h). 

Inspection of 1305 . For a [leriod of five 5'ear8 from the registration of the 
regmtcr. design ill the case of designs registered in the textile classes (c), and 
two years in other classes, a design is open to inspectron oiTly by the 
proprietor or by a person authorised in writing by him or the 
Comptroller or the court (d). If, however, the application for the 
l egistration of a design is refused on the ground of identity with a 
design already registered, ‘ the apidicant is .entitled to insp^'t the 
foruier registration (<*)• Means are also provided for a person to 
ascertain w hether a particular design is registered and in respect of 
what goods {f), 

iq) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 93. 

(r) Ah to the Patent Ollico generally, see title Patents and Inventions, 
Vol. XX 11,, pp, J52 et seq, 

(«) Patents and Designs Act, 1007 (7 Edw. 7, c. 29), 8. 52 ; see also 
ihul, 88. 60, 07, 70. 71 ; Designs Rides, 1908 (Stat. R. k 0., 1907, 
p. 77), rr. 43—50, 52—09, 0r>— 97. As to what entries should be made in 
the register and the procedure generally see title Patents and Inven- 
tions, Vol. XXII., pp. 179 et seq.; and pp. 735 ct seq.y post. 

(0 Patents and Designs Act, 1907 (7 Edw. 7, c. 20). s. 93. 

(m) The expression ‘‘any poreon aggrieved” is widely interpreted (see 
pp. 714, 715, ante), and generally includes any person who is or probably 
might ^be injured or affected by the error, entry, or omission in question. 
A person who has registered the same design oven in another clAss is such^ 
1)61 son {lie Head and GresswelVs Design (1889), 0 R. P. C. 471 ; 42 Ch. D. 
200). Whore an agent liad by mistake registered the dewgn in his own 
name, rectification by the substitution of the principal^ name was 
ordei-ed (If'micr Motors^ Ltd. v. Oaiwige {A. IP.), Ltd. (1903), 21 R. P. C. 
137; lie OrocoWs Design (1899), 17 R. P. C. 139). Rectification was also 
onioiTd whore a company had changed its name (Re Pneumaiio Tyre Co.^s 
Jisgietered Designs (1894), 11 R. P. (\ 030). Thtf applicant must give 
particulars of the objections to tho validity of tho design.% The respondent 
IS not required to give. the grounds on wliicli he proposes to support the 
legistration (Re Bayei's Design {l00Q)y 23 R, P. C. 553, 667, C. A.). 'As to 
tlie procedure where f ho respondent is resident out of the jurisdiction, 
.see Re Cook and Bcrnheimer Co.'s Design (1913), 30 R. P. C. 407. 

(a) As to the position of the Comptroller, see title Patents and 
Inventions, Vol. aXII., p. 153, note (/). 

(h) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 70 (c) ; Designs 
Rules, 1908, rr. 61, 62. 

(c) As to the textile classes, see p. 730, post, (• 

(d) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 66 ; Designs Rules, 

1908, r. 69. I 

(e) Patents and Designs Act, 1907 (7 Edw. 7, o. 29), s. 66 (1), 

(/) Ibid., B. 67 ; Designs Rules, 1908, rn 69, 60. The opinion of the 
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Sect. 3. — IJegistrahle Designs, 

1306. A design may be registered wbich is new or original (//), 
irrespective of wliether the end sought by such novelty or originality 
he beauty or utility, or a combination of the two(/t). There is no 
statutory definition of the terms “new” or “original ”(/), and it 
is a question of fact in each case whether a design comes within 
these terms. There are, however, certain general rules to be 
deduced from the decisions of the courts which assist in arriving at 
a conclusion on this question. 

It must be remembered that a design is not, properly speaking, for 
the article itself, but for something capable of being applied to such 
article (/:). In the case of a design for shape this distinction is 
. chiefly a matter of words (/), but in other cases it may be of 
importance, since questions of novelty and infringement have to be 
determined not merely by looking at the design as shown in the 
• drawing Iddged* with the application, but also by considering how 
its appearance would he affected by alterations in the shape of the 
article to which it is applied (///). 

1307. The design must therefore be considered as applied to the 
articles for which it is ‘registered, and vvalid registration may bo 
obtained for the application of a design such as a ])icturo to certain 
articles, although the picture itself is old (h). Tlio use for one 
class of materials or articles of a design which lias previously been 


Comptroller as to whether the existing registration covers the design sub- 
mitted would not ptToct the result ol cii action lor infiingeffient. 

{g) Patents and j)(‘sigus Act, 1007 (7 Edw. 7, c. 29), s. 49 (1). It should 
bo noted that in ihid., s. 50 (see notes (r), («), p. 73IJ, Ibo phrase 
is “ new and original.” 

{h) Sec note (0, p. 732, post. 

{i) It is probably not possible to distinguish clcaily between those terms, 
but it would seem that the first is the more comjirehensive, and that a 
design may be “new” although it is not “original”; imo Sherwood and 
(lotion V. "Decorative Art Tile Co, (1887), 4 K. P. C. 207 ; lie Jlollason's 
It-nisiered Design (1897), 14 R. P. C. 909, C. A. ; Hutchison, Main d? Co., 
Ltif. V. St, Mungo Manufacturing Co, (1907), 24 R- P- C* 205. Of course, 
it this interpretation is accepted, it makes “ original ” mere surplusage. 
In Be Moiion's^Dcsign 17 R. P. C. 117, Parwell, J., at p. 121, 

doubted whether there is in fact any distinction. 

{k) Dover, Ltd. v. Nuriibcrger Celluloidwarcn Fahrik Qehiuder IFoi^ 
(1910), 27 R. P. C. 498, 603, C. A. ; [1910J 2 Ch. 25; lie Clarke's Registered 
Design, Clarke v. Julius Saxe <0 Co., Ltd. (1896), 13 R. P. C. 351, C. A., 
per Lindley, L.J., at p! 359 ; [1890] 2 Ch. 38; Re Bayer's Desiqn, Bayer 
V. Symington {R. fk W. U.) (1907), 25 R. P. C. 66, C. A. ; Norton v. 
NicJtoUs (1859), 1 E. & E. 761. ^ 

(/) He Cleft’ke's Registered Design^ Clarke v, Julius Saxe & Co., Ltd., 


supra. 

* (m) Re Bayer's Design, Bayer v. Symington {R. d W. U.), supra. 
From the judgments in this case it appears that a design must be some- 
tliing capable of application to different articles, and that the method 
of such application should sufficiently appear from the drawing and 
description. . ^ ^ 

(n) Saunders y.Wiel (1892), 10 R. P. C. 29, C, A. ; [1893] 1 Q. B. 470, 
overruling Adam/ v. Clementson (1879), 12 Ch. D. 714; MuUoney v. 
Stevens (1864), 10 L. T. 190 ; sec also Dover, Ltd. T. Niimberger CeUulM- 
waren Fahrik Gebruder Wolff, stjpra, per Buckley, L.J., at p. 504. ‘ The 

novelty of the design consists m so contriving a copy or imitation of the 
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used for another will, however, only bf considered new or original 
if those materials or articles are of a different class (o), and not if 
they are analogous (/>). 

1308. Although a design may in some cases incidentally protect 
a mode of manufacture, yet registration cannot be granted for a 
mode of manufacture in itself (q). If what is registered, however, 
has the requisites of a novel and original design, it is no objection 
that it could also have been protected by letters patent (r), or that 
it is in fact protected by letters patent granted to the proprietor, 
provided thtil tliere has been no prior publication {h). 

figure, whicli may itself be common to tlio world, in such a manner as to 
render it api)licahlo to an article of manufacture ” {Saunders v. Wiel 
(lvS02), 10 U. 1‘. C. 29, C. A , fcr Bowen, L.J., at p. 33; [1893] 1 Q. B. 
470. It BoeiiH, however, from the judgments in this case that if the 
design is novel as applied to the articles for which it is registered ^^iid analo- 
gous articles, the court requires little, if any, ingenuity in tho adaptation. 

(o) Re Clarke's Registered Resign, Clarke v. Julius Saxe & Co., Ltd. 

( 1896), 13 B. P. C. 3:)l. C. A. ; [1890] 2 Ch. 38. The word “ class ” hero 
does not refer to the olas.ses into wliich articles are divided under the 
Designs Buies, hut to the nature of tho .articles etc. {ibid. ; I^e Read 
and Gmswill's Design (1889), 6 B. P. C. 471 ; 42 Ch. D. 200; Re Bach's 
Design ( 1889), 0 B. P. C. 370 ; 42 Cli. D. 601). 

(p) The following are examples, actual or suggested, where materials 
or articles weie not considered analogous and the design would therefore 
bo capable of registration A design for a kitelicn range fire-door having 
a moulding on tho top, which, in assisting draught, fulfilled a function in no 
way analogous to anything in if.s former use, although similar mouldings 
on doors tor ealpnet and other purposes were old ( Walker, Hunter ct* Co. v. 
Falkirk Iron Co. (ISH7), 4 B. P. C. 390; 14 B. (Ct. of Sess.) 1072; Jleela 
Foumhnf Co. v. Walktr, Hunter tO Co. (18S9), 0 B. P. C. 054, H. L. ; 14 
App. Cas. 550); a coni scutile and a bonnet {Re Clarke's Registered 
Design, Claris v. Julius Sure <0 Co., Ltd., supra, per Lindlky, L.J., 
at p. 359) ; a design formerly u.sed for sword blades for a pattern 
(Ml silk or book edges {Doier, Ltd. v. yurnherger Cellulouhcarcn Fabnk 
Gehruder Wolff (1910), 27 B. P. C. 498, C. A., per Buckley, L.J., at 
p. 504 ; [1910] 2 Ch. 25). The tollowing are oxnmides, actual or suggested, 
where matei inis or articles were considered analogous, and the design, 
theretoie, would not be regi.strable :~4'he application to bic/ydlo handlessof 
a pattern e(Miimoii to knite handles [Dover, Ltd. v. Is'Hrnherger CelluloUU 
waren Fahril Grlnr ler Wolff, supra); tho application to wall papers of a 
design used for tableeloths {ibid., per Buckley, D.J., at p.*504) ; a design 
for n lamp-slinde in gln.ss similar to a foimer one in linen {Ro Back's 
Design, supra : si*e also Re Read and GressivvJl's Design, supra ) ; a design 
for an electric lain]) similar to a design for a gas lamp {Re Clarke's 
Registered Design, Clarke v. Julius Saxe tO Co.,^Jd., svyra); tho use in 
]ieranil)ul:itors of forms used in carnage.s {Simmons YjkMathieson <j& Co., 
Lid. (1911), 28 B. P. 480, 0. A.); the use for wrist bracelets of fcrina 
used for beMa {Fcarson d: Sons v. Harris {D. B.) & Sons, Ltd. (1912), 29 
II. P. C. 632). 

(«) Re Bailer's Design, Baipr v. SgmhKiton {R, dr IP. H.) (1907), 25- 
R. I\ C. f)0, C. A. (corset wifli semn.-i cut horizontally); Moodij v. Ties 
(1892), 9 B. P. C. 333; 40 W. B. 558 (basket made by osiers being 
worked in singly with tho butt ends outwards) ; Cooper v. Simington 
(1803), 10 B. P. C. 264 (method of fixing eoi'set busks) ; see also Fugh 
V. Rileif Cycle Co., Ltd. (1912). 29 B. P. C. 196 ; [1012] 1 Ph. 613 ; Fearson 
d: Sons V. Harris {D. B.) tC Sens, Lid., supra. * 

(r) Walkri', Hunter d'^Co. v. Falkirk Iron Co. (1887), 4 B. P. C. 390; 
14 R. (Ct. of Sess.) 1072 ; Rogers v. Driver (1850), 16 Q. B. 102. 

{8) Bremer Ltd. v. Carnage (A. ]f.), Lid. (1904), 21 R. P. C. 621, 

C. A. ; [1904] 2 Ch. 580. As to prior publication, see p. 733, post. 
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A design cannot be considered as protecting a combination of 
movements of machinery used in its manufacture (f). 

1309 . A design may be new or original though the parts of 
which it is composed are old (a) ; but it must not be understood that 
any two matters can be combined together and registered as a new 
design. Although the requirements for a valid combination are not 
as strict as in the case of patents, there must, as a general rule, bo 
some artistic or other advantage from the combination besides that 
possessed by the parts separately (/>). Again, it seems that omission 
of certain parts might also constitute novelty, but not where sucii 
omission is a more result of a new use of the article (c). 

1310 . The court, while bearing in mind that the law of designs 
exists for the purpose of protecting innovations which do not 
involve the invention necessary for the subject-matter of letters 
])atent yet* rightly considers that there must bo some check on 
the hampering of industries which would result if every unimportant 
jilteration of shape or pattern could become the subject of a 
] nonopoly (c). The court, therefore, requires that a design should 
show ^1110 new effect (ilearly distinguishable by the eye from what 
lias gone l)efore (y ), and that the change should be such that some 
degree of real mental activity has been needed for its production h/). 

The criteria on which the court acts differ, however, according 
as the improvement has or has not artistic merit. A now and 
agreeable artistic effect often defies analysis of its causes and the 

(<) He riacketCs licgisicrcd Design (1891), 9 R. P. C. 43d, 438. 

(a) SJicncood and Cotton v. Decorative Art Tik Co, (1887), 4 R. P. C. 207 ; 
Heinrichs v. Dastendorff 10 R. P. C. 100 ; Jlc Mollason's Registered 

Design (1897), 14 R. P. C. 909, C. A.; 14 T. Xv. R. 71 ; Harrison v.' Taylor 
(187)9), 4 II. & N. 815, Ex. Ch., rtwcr.sing S. C. (1858), 3 II, N. 301 ; 
Ji\ V. Firniin (1851), 15 J, P, 740. 

{b) It seems doubtful if there can be a registration for a combination 
of separate articles even where they con tribute to one object; com- 
pare R. V. Bessell (1851), 16 Q. B. 810. lu the following cases com- 
bipations were held registrable : — Heinrichs v. JJaslendorff, supra (Writing 
table, the various parts of which were old) ; Knowles (H.) (9 Co., Ltd. v. 
Bennett {John) & Sons (1895), 12 R. P. C. 137 ; Nevill v. Bennett {John) 
lO Sons (1898)^ 15 R. P. C. 412. In the following cases combinations were- 
held not registrable : — Uothersallv. Ji/oore (1891), 9 R. P. C. 27 (combination 
of old red border witli yellow chamois leather centre) ; Jjazarus v. Charles 
(1873), L. R. 10 Eq. 117 (combination of two old baskets to form double 
l)asket) ; Mulloney v. Stevens (1804), 10 h. 'P. 190 (three ribbons and a 
button, all consi^red old, combined into a badge; this, however, is 
a very doubtful case, and is overruled in part by Saunders v. Wicl (1892), 
10R..P. (’^29, C. A. ; [1893] I Q. B. 470); see also Gramophone Co., JJd. 
y. Magazine HoUer Co. (1911), 28 R. P. C. 221, II. L. ; 104 L.T. 259. 

(c) Re Clarke's Registered Design, Clarke v. Julius Saxe dk Co,, Ltd. 
(1896), 13 R. P. C. 351, C. A., per Bindley, L.J., at p. 300; [1890] 2 
Ch. 38. 

(d) Harrison v. Taylor, supra. 

(«) Re Le May's Registered Design, Le May v. Welch (1884), 28 Ch. I). 
24, C. A. ; Lascfms v. Charles, supra; Smith v. Hope Brothers (1889), 0 
R. P. C. 200. I 

if) See the cases cited in note (e), supra. ^ 

{g) Dover, Ltd. v. Kumberger Celluloidwaren Fabrik Qebruder Wolff 
(1910), 27 R. P. C. 498, C. M, per Buckley, L.J., at p. 603; [1910] 2 
Ch. 25. 
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SECT. eye rightly appreciates ifc as sometliing really different from what 
Registrable has gone before, without considering in what the distinction 
Designs, consists (//)• ^Vllen, ho\\ over, the novelty of the design does not 
appeal to the sense of artistic pleasure (i), as in the case of a mere 
alteration of ilui shape of some article adopted for reasons of 
(onvenience, it is necessary to consider more closely in what the 
real diffoj'cnco consists, and in such a case the court requires some 
clearly nmi ked and defined difference of the class that the eye can 
detect and noncniher (/.), 

incrwi^si The eye is the sole judge of the existence of a difference between 

utility. de.sign and what has gone before (1), but in judging of the 

importance of that difference it would seem tliat other factors may 
properly he taken into account. Although increased utility is not 
a necessary itigredient of a novel design (aj), it may be of assisiauco 
in showing that it is really new and distinct from W'hat has gone 
before, since, bad such variation in fact been obvioifs anfl needed 
no moiitul activity, Iho probability is that it would have been 
made before, and on account of its increased utility would have 
persisted (a). 

• • 

(h) Compare lie Jiolhmn'n ItetjisUrcd Desiffn, llcdth {SinriuA) d‘ 

J/(d. V. liollanoih (ISUS), 15 K. P. C. 441, H. L., ver Lord Uekscuell, at 
p. 4t7: UT. L. JL 478. 

(0 Of courrio, the piidcctiou given by the law as to the registration of 
designs is not confined to Ihoso possessing artistic merit; sec, lor example, 
the designs m question in Hecla Foundry Co. v. ][\ilLer, Hunter cO Co. 
(1889), a II. V. C. 551, 11. L, ; 1,5 App. (Jaa. 550; Tykr cO itons v. 

i^harye Hrothvrs J’ t'o. (181)8), 11 K. P. 0. 35; Leatlicricx^ Ltd. v. Lycclt 

Siulnle and Motor Acn maics Co., Ltd. (1909), 20 ll. P. C. ICC. 'The 
ilictum of JiOrd IlALsr.URY in Gramojdtone Co., Lid. v, Maqaziri'j Holder 
Co. (1911), 28 K. P. C. 221. 11. L.. at p. 220 ; 104 L. T. '289, must bo 

eonsidered as conhiied to the class of designs tlicie in question. The 

Patents and Designs Aet, 1907 (7 Kdw. 7, c. 29), covers the designs pro- 
tected by the stat. (1843) 0 & 7 Viet. c. 65, which was intended solely for 
articles of utility; compare Windover v. Smith (1803), 32 Bcav. 200, per 
IIOMILLY, M.K., at ]), 200. 

{k) lie Le Maif's liegistered Iks irpi, Le May v. Welch (1884),' 28 Ch. 

24, 33, C. A. ; Hr Smitlis llenisined Deeiqn, Smith v. IJonc Brothers 
<1880), 0 K. P. t:. 200. 

(/) He Morton's Design (1899), 17 II. P. 0. 117; Oillak v. Worrall 
(1904), 22 Iv, P. C. 70 ; He Bagei's Design, Bayer v. Symington {H. d: TV. 
//.) (1907), 25 II, P. C. 56. C. A. ; Harnson v. Taylor (1859), 4 11. &. N. 
815, Ex. Ch. 

(f») Ilecla Foundry Co. v. talker, Hunter d; Co., supra, ja??* Lord 
Watson, at ]>. 559; H>' Clarke's Hegistered Design, Clarke v. Julius Saxe 
d* Co., Ltd. (1896). 13 [L P. C. 351, C. A., perLiNDLEY, L.J., at p. 358; 
[m&] 2 Ch.llS: He Morton's Design, stiin^a. t 

(n) 2'yler d Sons v. Sharpe Brothers <0 Co. supra (where a large 
‘i.ile was considered some evidence of substantial novelty); Gillard v. 
Worrall (1904), 22 It. P. C. 76. There are dicta opposed to this view 
(see the cases cited in note (w), supra), but, with the possible excep- 
tion of He Clarke's Hegistered Design, Clarke v. Julius Saxe d; Co., Ltd., 
supra, tlio remarks were directed luther to the non -essentiality of utility, 
or the point that tlio protection accorded to the design didfciot cover other 
(icsigns attaining the same end, than to the exclusion oil the considera- 
tions of utility on the (ijicstion of substantial novelty; compare title 
Patents AND Inventions, Vol. XXII., pp. 150 et seq., where substantial 
utility is considered some evidence of novSity and subject-matter ; and 
,4soe Ueinrichs v. Bastendorff (1893), 10 R. P. C. 160, where the conduct of 
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1311. A registrable desigi must not have been published in the 
United Kingdom prior to registration (o), unless it is protected 
under certain international arrangements (j)). The general rules 
as to what constitutes publication of a design resemble those 
respecting publication in regard to letters patent (q). The regis- 
tration of a design in one class or its application to goods of the 
class for which it is registered does not, however, affect the per- 
missibility or validity of a subsequent registration by the 
same proprietor of such a design in another class (r)* A disclosure 
to another person in confidence or the publication of a design in 
breach of good faith, or in the case of textile designs the acceptance 
of a first and confidential order for goods, does not invalidate 
subsequent registration («). 

Sect. 4. — Construction of Dcsifjns, 

1312. before deciding the question of either novelty or infringe- 
ment, the court has to decide what in fact the registration seeks to 
protect. In many cases the registration is effected by merely 
Icaviii^^ a sample or representation of the design together with a 
statement of the articl03 for which it is registered. The difiiculty, 
however, arises, as in the case of specifications of letters patent, 
that in order to show his design the applicant has usually to show 
matters which are not part of the design. It is therefore provided 
tliat ho may leave with his application and drawing a short state- 
ment of what ho claims as the essential features of his design (0. 


the infringer in immediately copying tho design from tho plaintiff's 
catalogue into his own was held to show that ho recognised its sub- 
stantial novelty; Walker^ Hunter & Co, v. Falkirk Iron (Jo, (1887), 4 
11. P. 0. 390, 14 R. (Ct. of !Scrs,) 1072 ; Uecla Fourulnj Co. v. Walker ^ 
Hunter tO Co. (1889), 0 R. P. (;. 554, 11. L. ; 14 App. Can. 650. 

(o) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 49 (1). 

(p) Sec note (e), p. 730, post. ^ 

*((jf) >Seo title Patents and Inventions, Vol. XXII., pp. 140 et seq. 
If even a single article has gCt into public use, it voids a subseqinMit 
registration (Leatheries, Ltd. v, Lycett Saddle and Motor Accessories (Jo.^ 
Ltd. (1909), 2^ R. P. C. 100). It seems that registration of a design m 
not publication against a later design registered by the same proprietor, 
though tho protection afforded by tho later registration may bo limitefl 
to the dilTerences {Harper (J.) d; Co., Ltd. v. Wright and Butler Ijarnp 
Manufochinng Co., Lid. (1895), 12 R. P. 0. 483, 491, C. A. ; [1890) 
1 Ch. M2 ; compare title Patents and Inventions, Vol. XXll., pp. 147, 
148). It is otheiwise if the first registration was by another person 
{Ke Read §nd GresewelVs Design (1889), 6 R. P. C. 471 ; 42 Ch. D. 200). 
The fact that protection has been obtained by letters patent docs imt 
aifect a subsequent registration {Werner Motors, Lid. v. Gamage {A. lb.). 
Ltd. (1904), 21 R. P. C. 021, C. A. ; [1904J 2 ('h. 580). 

(r) Patents and Designs Act, 1907 (7 Edw. 7, o. 29), s. 50. Tho provision 
as to use is not confined to user by the proprietor. 

(s) Ibid. Prior to tho Act it was held that mere discussion with a 
probable custoulcr did not void registration {Heinrichs v. Bastendorff 
(1893), 10 R. Is C. 160), but that where a traveller showed the design 
to customers and accepted an order, this voidc^ subsequent registration 
[Winfield d; Son v. Snow Brothers (1890), 8 R. P. C. 15; Blank \, 
Footman, Fretty <0 Co. (1888)f 6 K. P. C. 663; 39 Ch. D. 678). 

(0 Designs Rules, 1908, r. 19. The Comptroller may now require such 
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Such a Btatement is ofloa of the greatest value, since on the one 
hand it prevents the risk of the application being interpreted as for 
some feature ^Yhicll is old, and on the other it prevents the regis- 
tration being confined to cases where non-essential details, only put 
in to show the real design properly, are also copied. This state- 
ment is analogous to the claim in letters patent, its real use being 
as a disclaimer of non-essential details (a). It very frequently takes 
the form of saying tliat the design is for shape or pattern or for 
both (h). 

Whether the application is or is not accompanied by such a 
statement, the court, in order to interpret it, looks at it with the eye 
of a craftsman (c). Thus, in the absence of a specific statement to 
the contrary, an applicant is not assumed to claim as an essential 
detail something which is notoriously old (d). Nor is it assumed, 
unless stated, except in the case of some purely decorative designs (^’), 
that he intends to confine himself to the particular shaj^fe or kind 
of common article on which his design is shown where the shape of 
such article has to be continually varied in practical use (f ). Again, 
the limits of the variation which will not prevent an article from 
being an infringement are wider where thq, design is broadly new 


a Btatcmcnt if ho thinks fit; see p. 735, post. This statement should be 
looked at to resolve any doubts as to what is sought to be protected ( Walker, 
llunUr & Co. v. FalUik Iron Co. (1887), 4 R. 1^. C. 300, 305; 14 11. ((T. ol 
Sess.) 1072) ; so, too, whore there is more than one drawing, any doubtful 
point in one may be decided by refoienco to another {Vailei/ v. Keighley 
Iron Wads ISod^ty, Ltd. (1890), 14 R. P. (\ 100). In interpieting the 
<lrawing tlie nature of the article must be taken into account {Re 
RolkisoKs Ueguiicnd Design (1807), 14 R. P. C. 000, A. ; 14 T. L. R. 71). 
(a) See title Patents and Inventions, Vol. XXII., pp. 101 ct seg. 

{b) Two ideutioal designs may bo registered, one for pattern, one for 
shape, Re Pearson's {Frederick) Designs, Pearson v. Morris Wtlkinson 
(\). (1000), 23 R. P. C. 738). Where a design is registered for pattcni 
and for shape, all that is protected is the combination (ilarpcr {J.) d' Co., 
Ltd. V. W tight and Butler Lamp Manufacturing Co., Ltd. (1895), 12 
R. P. (T. 483, C. A. ; [1800] 1 Ch. 142 ; Re Manchester's Design} Manchesl^' 
V. Umfreville d Son ( 1007), 24 R, P. C. 782). It is not, however, the object 
of the Patents and Dengns Act. 1007 (7 Edw. 7, c. 20), or the rules there- 
under to draw a sharp distinction between shape, eontigurafion etc., or to 
compel the applicant to elect between tliem {Re Rollason's Regiatei'ed 
Design, Heath {Samuel) d Sons, Ltd. v. Rollason (1808), 15 R. P. C. 441, 
II. Ij. ; 14 T. L. R. 478) ; and see note (#■), infra. 

(c) \\irley v. Keighley Ironworks Society, Ltd. (U90), 14 R. P. C. 1C9; 
Re Rollason's Registered Design, Heath {Samuel) d Sotis^^Ltd. v, Rollason, 
.supra. , 

{d) Tills applies wheiher novelty is disputed or not {Gramophone. Co., 
Ltd. V. Magazine Holder Co. (1911), 28 R. P. C. 221, II. L. ; 104 
L. T. 259; Staples v. irortaiH- (lOOC), 23 R. P. C. 009, C. A. ; Walker d 
('o. V. Scott (J. G.) d Co., Ltd. (1892), 9 R. P. C. 482). The court is not 
bound by an admission as to the novelty and originality of the design 
{Gramophone Co.. Ltd, v. Magazine Holder Co , supra). 

{e) See Re Rollason's Registered Design, Heath {Samuel) d Sons, Ltd. 
V. Rollason (1897). 14 R. P. C. 900, C. A.. whorethe do-signtwas fora cotlin 
plate, and Lindley, M.R., at p. 012. expressed tlie view ihat though the 
claim was for pattern onlK, the outline could not be left out of account, 
since it really formed part of the pattern. 

(/) Re Bayer's Design (1906), 24 K. P. C. 65|[^. A. A design is always to 
bo consider^ as capable of being applied on a larger or smaller scale, if the 
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than where it is a mere det^led modification of some older well- 4. 

known design (^). Subject to these rules, the registration is pre- Conutruc- 
sumed to be for the design as a whole and not for any special 
feature (/i). 


It is probable that in addition to these rules, which are merely vavonrabK; 
amplifications of the statement that the design is to be considered to vaiutitj. 
with the eye of a craftsman, an interpretation favourable to the 
validity of the design would bo adopted in case of real doubt (t). 

In an infringement action the same construction must be put on 
the design for the purposes of determining the issues of novelty and 
infringement, and by analogy in rectification proceedings evidence 
of what the proprietor has claimed to cover by the registration has 
been admitted against him (Ic). 

Sect. 6. — Reffistvation and Office Procedure. 

• • 

1313. Any person claiming to be the proprietor (/) of a now or Appiicatiun 
original design may apply to the Comptroller (m) for its registration o‘j?isira- 
for a particular class or classes of articles (a). The application 
must b® accompanied by the proscribed number of representations 
or specimens (o). The* applicant may, and if required by the 
Comptroller must, indorse on the application a short statement of 
the novelty which he claims for his design (p). The application is 
considered by the Comptroller, and in general a search is made. 

The Comptroller may then accept the application or, if he objects, 


}>ioportions are kept the same {He Bayer's Design (1006), 24 R. P. C. G.', 
A., per Vaughan Williams, L.J., at p. 72); see also lie Manvhefsier's 
Design, Manchester v. Umfrevdle <& Son (1007), 24 K. P. C. 782. 

ig) Simmons v. Matkicson Co., Lid. (1911), 28 K. P. C. 486, C. A, ; 
lie PlacheW 8 Registered Design {IS92), 9 K. P. C. 436 ; compare Harper {J.} 
tO Co., Ltd. V. Wnght and Butler Lamp Manufacturing Co., Ltd. (189.'5), 
12 R. P. C. 483, C. A. ; [1890] 1 Ch. 142. 

{h) Iloldsworth v. M^Crea (1867), L. R. 2 II. L. 380; Thom v. Suddull 
(1^72), 26 Ia T. 16; Dover, Ltd. v. Rurnherger CelluloLdwarcn rahrik 
Gebruder Wolff {1010), 27 R.P. C. 498, C. A.; [1910] 2 Ch. 25; Sackettand 
Barnes y. Clozenberg (1909), 27 R. P. C. 104; uho Barran y. Lomas 
(1880), 28 W. R. 973. This rule that the design waa primarily to be 
considered for the combination, and not for the separate parts, was not 
formerly clearly understood and adopted ; see, for instance, Norton v. 
Nicholls (1869), 1 £. & E. 761, 766. A corresponding simplification ol 
patent construction was brought about by the decision in llarrison v. 
Anderston Foundry^Co. (1876), 1 App, Cas. 674, 677. 

(i) See title Patents and Inventions, Vol. XX4I., pp. 164, 166. 

{k) Me PJockeWs Registered Design, supra; Re Bayer's Design, supra. 
It seems difficult to justify the admission of this evidence, as construction 
is a matter of law. 

(0 As to the definition of “proprietor,” see p. 727, ante. 

(m) As to the Comptroller, see title Patents and Inventions, 
Vol. XXII., p. 163, note (/). 

(n) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 49. A design 
maybe registeredfcnseveral classes, and after it has been registered in one 
class the same p»prietor may register it in another. In case of doubt 
the Comptroller decides as to the classes {ibid.,m. 49, 60). 

(o) As to application, representations etc., see the Designs Rules, 1908, 
XT. 13—30. 

ip) Ibid., r. 19. 
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furnish the applicant with a statemeJit of the objections, and give 
him an opportunity of being heard (q). An appeal lies to the Board 
of Trade against an unfavourable decision of the Comptroller (r). 
The Comptroller may refu.so to accept any design which is contrary 
to law or morality («), and where the names or portraits of living 
persons appear on the design may require their consent, or in the 
caso of persons recently dead the consent of their legal representa- 
tives, boforo proceeding with tho application (t). Words, letters, or 
numerals not of the essence of the design are to bo removed from 
tho application (a). If tho design is accepted, it is to bo entered on 
the register with the name of the applicant (/>). An application 
must generally be completed within one year, or it will bo deemed 
to bo abandoned, ])ut tho Comptroller has certain powers of* 
extension (r). Applications for designs in the textile classes are 
made to the ^fanchester branch, and entered in Uie Manchester 
register as well as Die London register (d). Applications for a 
design under tho statutory provi&ions giving priority to appli- 
cants ill certain foreign countries and British possessions aro 
made in tlie samo manner as ordinary applications 

1314. The period of protection is five years in tbo first instance, 
but the proprietor (y ) lia.s the right to protection for a further five 
years on payment of a fee. At the end of ilicse ten years the 
Comptroller may, if ho thinks lit, grant protection for a further 
five years (//). 

1315. Tlie fn-oprietor may at any time retpiesl the Comptroller to 
cancel the registiation of the design (//), Any person may apply to 


{(j) Designs Hull's, 1!)08, it. 31—34. Tho healing must be asked for 
witliin a month r. 32). 

(r) lbi(L, ir. 33, 34, 89- 94. Tho applicant may, within ono month, 
ask for (ho ('omptroller’s reasons in writing {ibid., r. 33). TIio appeal 
must be lodged within a month of tho receipt of the. nasoiis, or if they 
aro iTot asked for, within a month of tho decision {ibid., r. 34). 

(s) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), 8. 75. 

{() Designs Rules, 1908, r. 30. 

(a) Ibid., r. 20. • 

{b) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 52. Wliero tho 
applicant has died before (ho completion of registration tho name of tho 
owner of the mark will bo entered (Designs Rules, 1908, r. 36). 

(c) Ibid., r. 3.5. Ill such caso tho design is no(. published (Patents and 
Designs Act, 1907 (7 Edw, 7, c. 29), s. 09 (2) ). 

{d) Designs Rules, 190S, it. 80—88. 3'ho procedur^is ffcnerally similar 
to tliat in (ho caso d! other applications, but where any disputo arises as 
to any design on the Manchester register, tho parties may h^o it referred 
to an arbitrator to be appointed by (ho Manchester Chamber of Commerce 
{ibid., V. 87). 

(f) Puteiiis and Designs Act, 1907 (7 Edw. 7, c. 29), s, 91 ; seo titio 
Patents and Inventions, VoI. XXII., pp. 229, 230. The application 
must be made within four months of tho foreign or colonial application 
on which it is founded, but ivs there is no rule sucli^as Patents Rules, 
1908, r. 15, the application can bo made within four ra^iuths of any such 
foreign application ; coinparo note (</), p. 70S, ante. 

(/) As to tho diflniti'n of proprietor,” see p. 727, ante. 

{a) Patents and Designs Act, 1907 (7 ,Edw. 7, c. 29), s. 53 ; Designs 
Rules, lOOS, rr. 37—42. There arc no annual fees. 

(/i) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 70 (b). 
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the Comptroller to have the ^jpgistration of any design cancelled on 6. 

the ground that such design is used for manufacture exclusively or Registration 
mainly outside the United Kingdom. The procedure and powers of and Office 
the Comptroller are similar to those in the case of patents, but there I^cednre. 
is no appeal from his decision (i). 

1316. The statutory provisions relating to the Patent Office O’) i 

and its seal (A:), register and other documents (0, reports of proviaioui. 
examiners (wi), powers and duties of the Comptroller (a), evidence 
before the Comptroller (o), evidence of matters and documents 
by certificate or certified copies (p), sending applications 0), 
declarations by persons under disability (/•), agents («), powers of 
. the Board of Trade (0 and Orders in Council (a), apply equally to 
’ both patents and designs. 

The greater part of the office procedure, including that referring office 
■ to such fciatt^s as form and size, and leaving and service of 
documents (f;), use of agents (c), entry of assignments on the 
register (r/), exercise by the Comptroller of his discretionary 
powers (<’), form and manner of taking statutory declarations and 


(i) Patents and Designs Act, 1007 (7 Edw. 7, c. 29), s. 58. As to the 
procedure etc., see the Designs Rules, 1908, rr. 70—75 ; compare the 
Patents Rules, llSos, rr. 78—81 ; and see title Patents and Inventions, 
Vol. XXII., pp. 208, 209. The proprietor of the design may give reasons 
for the non-working in this country (Designs Rules, 1908, r. 71). 

(j) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), ^ss. 62, 63; boo 
title Patents and Inventions, Vol. XXII., p. 153. 

(k) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 64 ; bc© titles 
Evidence, Vol. XIII., p. 496 ; Patents and Inventions, Vol. XXII., 

p. 181, 

(l) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), ss. 66, 67, 71, 72 ; 
see title Patents and Inventions, Vol. XXII., pp. 179 et seq, 

(m) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), B. 68 ; see title 
Patents and Inventions, Vol. XXII., p. 167. 

(n) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), ss. 73 — 76 ; se^ title 
Parents and Inventions, Vol. XXII., pp. 168, 169. 

(o) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 77 ; see title 
Patents and Inventions, Vol. XXII., pp. 168, 169. 

(p) Patents &nd Designs Act, 1907 (7 Edw. 7, c. 29), ss. 78, 79; see 
title Patents and Inventions, Vol. XXII., pp. 169, 181. 

(q) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 81. 

(r) Ibid., 8. 83 ; see title Patents and Inventions, Vol. XXII., 

p. 129. • 

(s) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), ss. 84, 86 ; see title 

Patents and Inventions, Vol. XXII., p. 231. « 

(t) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), ss. 86—89 ; see title 
Patents and Inventions, Vol. XXIL, p. 230. 

• (a) Patents and Designs Act, 1907 (7 Edw. 7, o. 29), s. 88. 

(6) Designs Rules, 1908, rr. 7, 9 ; compare the Patents Rules, 1908, 
rr. 6, 7 ; see title Patents and Inventions, Vol. XXll., p. 153, As 
to address for service, see the Designs Rules, 1908, rr, 10, 11. 

(c) Designs Rules, 1908, r. 12 ; compare the Patents Rules, 1908, r. 9 ; 
see title Patents^and Inventions, Vol. XXIL, pp. 231, 232. 

(d) Designs Rijes, 1908, rr. 43 — 49 ; compare the Patents Rules, 1908, 
rr. 85 — 91 ; see ftle Patents and Inventions, >iol, XXIL, pp. 180, 181. 

(e) Designs Rules, 1908, rr. 66 — 58 ; compare the Patents Rules, 
1908, rr. 102—106 ; see title^PATENTS and Inventions, Vol. XXIL, 

p. 168. 

H.L. — XXVII. 3 B 
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Sect. 5. affidavits, and dispensing with evidence (/), amendment of 
documents (g), enlargement of time for doing any act or taking any 
wd Office proceeding (/<), office hours (i), excluded days (^), industrial exhibi- 
jg similar to that in the case of letters patent (m). 

Sect. 6. — Effects of Registration. 

► P! ^'3 

[miUtion 1317. It is an offence to apply, for the purposes of sale, a registered 
punishable, design, or any fraudulent or obvious imitation of a registered design, 
to any article of the class for which it is registered, or cause to 
be applied, except with the licence or written consent of the regis- 
tered proprietor, or to do anything with a view to enajoling such 
design to be so applied (n). Knowledge of the existence of the ; 
registration is immaterial to the above offences (o). It is also 
an offence to publish or expose, or cause to be published or 
exposed, for sale any article knowing that the design •or imita- ‘ 
tion has been applied without the consent of the proprietor of the 
design ( p ). 

These provisions apply to articles either manufactured or sold 
within the realm (q) during the duration oU the registration^r), and 
also to acts done within the realm with a view to the application of 
the design elsewhere («). 


if) Designs Rules, 1908, rr. 62, 77 — 79 ; compare the Patents Rules, 
1908, rr. 106, 107, 112; see title Patents and Inventions, Vol. XXII., 
pp. 168, 169. • 

ig) De.sign8 Rules, 1908, r. 63 ; compare the Patents Rules, 1908, r. 108 ; 
see title Patents and Inventions, Vol. XXII., p. 169. 

(h) Designs Rules, 1908, r. 64 ; compare the Patents Rules, 1908, 
r. 109 ; see title Patents and Inventions, Vol. XXII., p. 169. As to 
extension of time for payment of fees, see the Designs Rules, 1908, r. 66. 

(t) Ibid., r. 61; compare the Patents Rules, 1908, r. 110; see title 
Patents and Inventions, Vol. XXII., p. 181. 

{k) Designs Rules, 1908, r. 65 ; compare the Patents Rules, 1908, r. 1 11 ; 
see Patents and Designs Act, 1907 (7 Kdw. 7, c. 29), s. 82. 

{1) Designs Rules, 1908, r. 76 ; compare the Patents and* Designs Act, 
1907 (7 Edw. 7, o. 29), s. 59. 

(m) As to certificates by the Comptroller, see tlie Designs Rules, 1908, 

r. 67. 

(«) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 60 (1) (a). As to 
the penalty, see pn. 741, 742, post 

( 0 ) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 60 (1) (a). 
There is a partial exception whore the propriettjr has failed to comply 
with the requirementa as to marking {Bouatead v. ifempater, Moore i 
Co., Ltd. (1907), 25 €1. P. C. 121, 124) ; as to marking, see pp. 740, 741, 
poet. w 

ip) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 60 (1) (b) ; as to 
the penalty, sec np. 741, 742, poet. It is necessary in this case to show 
knowledge {Smith v. Lewie Eoberte d' Co. (1888), 5 R, P. C. 611 ; Jan v. 
Oroeeman and Skewee (1896), 12 R, P. 0, 637). 

{q) Knowles {S.) dt Co., Ltd. v. Bennett (John) <& Sons (1895), 12 R. P. C. 
137 (injunction granted restraining the sale abroad of infringing articles 
manufactured here). \ 

(r) But see Crossley y. Beverley (1829), 1 Web. Pat. f as. 119, where an 
injunction was grant^c^training the sale after the expiration of a patent 
of articles made during its life. As to the j[>eriod of registration, see 
p. 736, ante. 

(s) Haddon ds Co. v, Bannerman d (1912), 29 R. P. C. 611 ; [1912] 2 
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1318. Once it has been aijertained 'what is really protected by 
the registration (0, the further question as to whether the defendant 
has copied this is to be decided by the eye alone (a). The court has 
to decide only whether the alleged infringement has the same shape 
or pattern, and must eliminate the question of the identity of 
function (6), since another design may have parts fulfilling the 
same functions without being an infringement. Small differences in 
detail do not necessarily prevent infringement (r), but generally 
speaking, if under normal conditions of user the eye would 
not confuse the two designs, there is no infringement It is 
not*an actionable imitation merely to take the idea suggested by 
the design, unless it worked out in the way protected by the 
registration' (^’). 

The use of the phrase “ fraudulent or obvious ” would suggest 
that a less degree of similarity will sutfice if the defendant has been 
guilty of oad faith (/). It is not, however, sufficient to show bad 


Ch. 602, distinguishing Potter (JD Co. v. Braco de Praia Printing Co., Ltd. 
(1891),% R. P. 0. 218. • 

{t) 8ec pp. 733, 730, ante. 

(rt) “ Whether , . . there bo piracy or not is referred at once to an 
unerring judge, namely the eye, which takes the one figure and the other 
figure and ascertains whether they are or are not the same” {JJohUworth 
V. Jlf 'Crea (1867), L. R. 2 H. L. 38*0, per Lord Westbury, at p. 388 ; Hecla 
Foundry Co. v. Walker, Hunter iic Co. (1889), 6 R. P. C. 554, II. L. ; 
I4App. Pas. 550; Lcatheries. Ltd. v. Lyceti Saddle and Motor Accessories 
Co., Ltd. (1909), 26 R. P. C. 166). 

(b) Leatheries, Lid. v. Lyceti SadMe and Motor Accessories Co., Ltd., 
supra; llecla Foundry Co. v. Walker, Hunter Co., supra; Pugh v. 
Rileu Cycle Co., Ltd. (1912), 29 R. P. C. 196; [1912] I Ch. 613 ; Pearson 
lO Sors V. Harris (7). B.) <0 Sons, L*d., [1912] 29 R. P. C. 632. 

(c) Harper {J .) Co., Ltd. v. Wright and Butler Lamp Manufaeturing 
Co., Ltd. (1895), 12 R, P. C. 483, C. A. ; [1896] 1 Ch. 142; see, however. 
Gramophone Co., Ltd. v. Magazine Holder Co. (1911), 28 R. P. C. 221, 
11. L. ; 104 L. T. 259. As to a case where small differences wer<^ held 
su^cient to •distinguish, see Dover, Ltd. v. Nurnherger Celluloidwaren 
Fabnk Oebruder iro/// (1910), *27 R. P. C. 498, C. A.; [1910] 2 Ch. 
26. 

id) Jluichisoli, Main <C' Co., Ltd. v. St. Mungo Manufacturing Co. (1907), 
24 R. P. C. 265. 

(e) Holden v. Hodgkinson Brothers (1904), 22 R. P. C. 102 ; Birkin & Co. 
V. Pratt, Hurst Co., Ltd. (1895), 12 R. P. 371, 375 ; Barran v. Lomas 
(1880), 28 W. R. 973; *866 also Sackett and Barnes v. Clozcnherg (1909), 
27 R. P. C. 104. • 

(/) Sherwood and Colton v. Decorative Art Tile 6’o.41887), 4 R. P. C. 207, 
where «an attempt was made to define the difference between “fraudulent” 
and “ obvious.” The former word implies deliberate copying [Barran v. 
Jjomas (1880), 28 W. R. 973 ; but compare Pugh v. Jtiley Cycle Co., Ltd., 
supra, at p. 202). In Harper [J.) Co., Ltd. v. Wright ana BuUer Lamp 
Manufacturing Co., Ltd., supra, it was held that where the defendants 
had given their designer the plaintiffs’ article and told him to make an 
original design liV^ it, this was strong evidence of an actionable imitation. 
In DemartiM ^Vo. v. Booth (1892), 9 R. P, C. 499, it was held that 
the burden on thj* plaintiffs to prove the bad faith necessary to establish 
fraudulent imit^on was not shifted by proof ct the defendant having 
had the plaintifs’ article before he produced his own ; contra, Sherwood 
and Cotton v. Dfseorative Art 9ile Co., supra; Grafton v. Watson (1884), 
61 L. T. 141, C.JA. ; see also Hutchison, Main d> Co., Lid. v. 8t. Mungo 
Manufacturing fjo,, sujrra, and note («), p. 767, post. 
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Sect. 7.— Duties of the Proprietor. 


Specimens. 


Harking of 
articles. 


1319. Before delivery on sale of any articles bearing the 
registered design the proprietor must furnish the Comptroller with 
the prescribed number of exact representations or specimens, if this 
has not been done previously. In the event of failure to do this 
the Comptroller may cancel the registration (/i). 

The proprietor must also cause each article before delivery on sale 
to be marked in the prescribed way to show that it is registered (t). 
It is sufficient if each article sold by him is marked, although it 
may be of such a nature that it will be subsequently divided up 
for retail sale (/c) ; but where the article consists of a set of other 
articles, although made in one piece, each of tliese^must be 
marked (1). Where several pieces are necessary to make one 
complete article it is sufficient if the mark be put on one (m), but 
whether the complete article consists of one or several pieces, it is 
necessary that the mark be put on that part of the article fo? which 
the design is registered (?*). If the proper mark is on the article, it 


(g) Sackett and Barnes v. Clozenberg (1909), 27 R. P. C. 104 ; Cooper v. 
Symington (1893), 10 R. P. 0. 264, 268. 

{h) Patents and Designs Act, 1907 (7 Edw, 7, c. 29), s. 64 (1) (a). As 
to these representations, see Designs Rules, 1908, rr. 20 — 29. Unless the 
Comptroller caifcels the registration it does not appear that any other 
person can rely on the proprietor’s failure in this respect as an objection 
to the registration, nor is there any means for compelling the Comptroller 
to exorcise his powers. 

(i) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 64 (1) (b). The 
prescribed mark is the word “ registered ” or either of the abbreviations 
“ Regd." or “ Rd.,*’ and (except m the case of lace or printed or woven 
designs) the number of the design (Designs Rules, 1908, r. 68). A small 
irre^arity in the words used has been hold not to constitute non-marking 
{HmThichs v. Bastendorff (1893), 10 R. P. C. 160, 164 (usa of “ Regd.’° 
instead of “ Rd.” which was then the prescribed form)). This provision 
applies to a sale even in an unfinished condition {Woolley v. Broad (1892), 9 
R. P. C. 429, 434. C. A. ; [1892] 1 Q. B. 806), or a sale by a licensee of 
the proprietor, or by former proprietors {Wedekind v. General Electric Co., 
Ltd. (1897), 14 R. P. C. 190), even, apparently, if such sale be to the pro- 
prietor himself {ibid.). A sale made or concurred in by one of two joint 
proprietors is within the provision {ibid.). The recuiirements as to marking 
apply to sale abroad (-S'ararin v. Hamel (No. 2) (18^), 32 Beav. 161); 
and to a sale of patterns bearing the design {Heywood v. Potter 
(1853), 1 E. & B. 439); but not to the sale of a book containing illustra- 
tions of the design {Branchardiere v. Elvery (1849), 4 Exch. 380). 

(jfc) Biank v. Footman, Pretty & Co. (1888), 6 R. P. C. 663; 39 Ch. D, 
678 (trimming sold in lengths of 144 yards, mark on wrapping of the 
article held B^oient). 

(1) HothmaU v. Moore (1891), 9 R. P. C. 27 (dusters sold in squares of 
twelve). 

(fft) Fidding v. Eawlw (1883), 48 L. T. 639 (butter (£sh) ; Ingram and 
Kpmp, Ltd. V. Edwards Brothers (1904), 21 R. P. C. 463, 468 (lamp bracket 
having a separate cup op which the mark was placed), l 
( n) Be MortoWs Design\l899), 17 B.P. C. 117, 122 (registered design for 
shank of cuff link, mark on plate held insufficient) ; and Perrins v. 
Price dk Son (1904), 22 R. P. C. 122, 128 (registered Cbpsign for top of 
lamp, mark on ring at base held insufficient). 
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is no objection that there ar^ other marks also, nnless these were Sect. 7. 
put on for fraudulent purposes (o). The Board of Trade may in DutlM 

certain cases modify or dispense with the requirements as to of the 

marking for special trades or industries (p). If it is shown that Jpoprletor. 
the regulations as to marking have not been complied with {q\ then 
the plaintiff in an action for infringement is not entitled to recover 
either penalty or damages (r), unless he can show either that the 
proprietor (s) had taken all proper precautions to ensure the marking 
of articles (a), or that the infringer at the time of the acts complained 
of knew or had received notice that the design was registered (h)» 

Sect. 8. — Legal Proceedings. 

1320, In the case of infringement the registered proprietor of a Alternative 
design may bring an action (,1) to recover a penalty not exceeding courses. 
i]50 for ^uch tjase of contravention and not exceeding I^lOO in all 


(o) Uarper (J.) & Co., Lid. v. WrigM and Buthr Lamp Manufacturing 
Co., Ltd. (1895), 12 R. P. C. 483, C. A. ; [1896] 1 Ch. 142. 
ip) Hatente and Deaigryi Act, 1907 (7 Edw. 7, c. 29), s. 54 (2). 

(g) Ibid., s. 54 (1) (b), A single breach of the provisions as to marking 
is sufficient to bring on the proprietor the disaoiUtiea imposed by this 
provision. Presumably this duty to mark cannot apply to sales before 
registration in the case of an application under the International Conven- 
tion ; sec note («), p. 736, ante. 

(r) It should be noted that the cause of action or right to an injunction 
or delivery up is not affected. Nothing is said as to the right to an account 
of profits. * 

(«) “ Proprietor ” is doffned as including an assignee (see p. 727, 
ante), but here seems to be used in a composite sense, since the 
meaning clearly is that the plaintiff must show that the proprietor at the 
time when the unmarked articles were sold took all proper precautions 
to ensure their marking. This view is supports by Wedekind 
V. OenercU Electric Co., Ltd. (1897), 14 11. 1\ C. 190 (see note (i), p. 740, 
ante), but this case is not quite decisive, since a failure to comply with 
the regulations as to marking under tho Act then in force immediately 
determined the copyright, and of course no subsequent assign men If could 
r^ive it. 

(a) Whether or not he has done so is a question of fact in each case 
{Johnson v. Bailey (1893), 11 R. P. C. 21). General instructions that 
articles should be marked may not be sufficient, unless there is sonae 
proper method of checking whether such instructions have been carried 
out (ibid., where there was no such check, and the marks which were 
impressed on the moi^lds became worn so that some of the articles were 
not properly marked, and this was held sufficient to void the registration). 
Where a liceuce is granted, the proprietor should msert' a clause binding 
the licensee to mark the articles {Wedekind y. Qeneral Electric Co, 
Ltd., supra^. But where the proprietor had provided the manufacture! 
with a proper die and the latter had in a few cases used anothei 
die, it was held that tho proprietor had taken proper precautions 
{WiHman v. Oppenheim (1884), 27 Ch. D. 260). The same principle 
was applied where a workman had in error got one figure out of six 
wrong in the marking of a few articles {Be KoUason^s Registered Desi^, 
Heath {Samuel) fe Sons, Ltd. v. BoUason (1898), 15 R. P. C. 441, H. L. ; 


{h) What constitutes notice would be a question of fact. Probably if 
it could be shovro that the infringer had actually seen articles which were 
properly markJu, this would ie sufficient; compare title Patents and 
Inventions, \®. XXII., p. 211. 
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Legal Pro* 
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in respect of any one design (c), or .(2) fot an injunction and 
damages (cl). He cannot, however, sue for both, but must elect in 
his statement of claim as to the remedy for which he proposes to 
ask (e). 

The practice closely resembles that in 'patent actions (/), but 
where a penalty is sought interrogatories are not allowed (g). 


(c) Patents and Designs Act, 1907 (7 Edw. 7, o. 29), s. 60 (2). A less 
sum may bo awarded than £50 {Lee and Perrins v. Price (& Son (1904), 22 
R. P. C. 122, 128 ; Boustead v. Dempster, Moore Co., Ltd, ( 1907), 26 R. P. C. 
121 ; Oliver d Co. v. Thomlcy & Co. (1896), 13 R. P. C, 490). On the 
other hand, in Bivett v. Grimshaw (1894), 11 R. P. C. 351, 364, the jury 
was directed to lind for the plaintiR for two penalties of £50 each. A 
penalty can bo recovered even where there lias been no actual sale {Oliver 
(£• Co. V. Thornhy it Co., sujna). 

{d) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 60 (2). It should 
be noted that while the first remedy is confined to the registered proprietor, 
the second is open to any proprietor, which term is not necessarily Confined to 
persons whose title is registered ; see p. 727, ayile. As the term “ proprietor ” 
clearly includes licensee, it would seem that a licensee could sue, though 
this was doubted in Woolley v. 7/road (1892), 9 R. P. C. 208; [1892] 1 Q. B. 
806. The cases in regard to patents are not pertinent on this point, as the 
right to bring an action for infringement of a design is solely statutoi*/, while 
in the case of patents it is a common law right; see title Patents 
AND Inventions, Vol. XXII., p. 128. As to the right of non-registcred 
owners to sue, compare ibid., ]). 214. Nothing is said as to the right to an 
account of profits, but as this remedy is auxiliary to an injunction, it is 
probably open to the plaintitf to elect to take it. The proper form of 
injunction is against “infringing the design,” not the “design or any 
part of it,” since the registration only protects the whole {lJurper {J.) & 
Co., Ltd. V. W flight and Butler Lamp Mauufdctnriny Co., Ltd. (1895), 12 
R. P. C. 483, 496, 0. A.; [1896] 1 Cli. 142); where the registration is for 
shape only or for pattern only, the injunction may bo limited accordingly 
{Be Manchester's Design, Manchester v. Umfrevilte & Son (1907), 24 K. P. C. 
782), thoudi this would seem iin necessary. In McBne v. lloldsworth 
(1848), 2 Do G. & Sm. 496, 499, an injunction was granted against 
making as well as against selling, but this would seem to be wrong, as 
it is not unlawful to make tor private use. Where the novelty of the 
design is disputed, an interim injunction will not generally be granted 
{Whilehek V. Automatic Phonograph Co. (1908), 25 R. P. C. 6-15 ; compare 
title Patents and Inventions, Vol, XXll., p. 220). An order for the 
delivery up of the articles complained of can also be made even where 
a penalty is claimed {Ohver <& Co. v. Thornhy tt* Co., sujna). An injunc- 
tion may also be granted in an action for a penalty ((’ooperv. Whittingham 
(1880), 16 Ch. D, 601). As to injunctions generally, see title 1n.iunction, 
Vol. XVII., pp. 197 et seq. ; as to damages generally, see title Damages, 
Vol. X,, pp. 301 et seq. ^ 

(<j) Astie {Titus), Ltd. v. Mansfield (1905), 22 R. P. C.^356. 

(/) See title Paten^ and Inventions, Vol. XXII., pp. 214 et seq. Thus, 
particulars of objections to validity are delivered, although^ there is no 
statutory provision or order to this" effect, and where it is suggested that 
some other person than the proprietor was the author the name should be, 
given {DobU v. Sjmndonck (1910), 27 R. P. C. 440). In general, leave to 
amend ,^e8e particulars is given on the same terms as In patent cases 
{Morris, Wilson dt Co. v. Coventry Machinists Co., Ltd. (1891), 8 R. P. C. 
363 ; [1891] 3 Ch. 418), though tlie judge has absolute discretion on this 
point (Feotoy v. Broad (1892), 9 R. P. C. 429, C. A.*^ [1892] 2 Q. B. 
317). A oeriiiioate of validity may bo given, and this carries the 
usual oonsequenoes as ^ costs in any subsequent action (Patents and 




{g) For note {g) see p. 743, post. 
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1821 . The ordinary defences are a denial of infringement, a plea of 8. 

leave and licence, or air attach: on the validity of the registration {h). Legal Pro- 
It seems, doubtful whether tliis last point can properly be raised ceedings. 
by way of defence, and whether it should not rather be sought by Defences, 
means of a motion for .rectification of the register, but the former ^ 
course has often been adopted (i). A defendant may now also plead 
that a design is used for manufacture wholly or mainly abroad (A). ^ 

1322 . There seems no doubt that the county courts have juris- Oourts having 
diction to entertain an action for infringement ofade8ign(/), though .unisdiciiuu. 
they cannot give a certificate of validity (m) or entertain a motion 
for rectification (n). The Palatine Court of Lancaster has the full 
powers of the High Court except as to rectification {o). The Scottish 
and Irish courts seem to have full powers, including those of 
rectification (p). 


Designs Act, 1907 (7 Edw. 7, c. 20), s. 61); compare p. 721, ante; 
title Patents and Inventions, Vol. XXII., pp. 224, 225. The 
rules as to coats are also similar: where the plaintiff succeeds ou 
the issue of novelty and the defendant on inlringemeul, tlio costs may 
be apportioned [Birkin^ & Co. v. Pratt, Hurd & Co., Lid. (1895), 

12 K. P. C. 371, 375) ; where, however, the defendant succeeds on one 
issue without a definite decision on the other, ho gets the wliole costs 
{Harper {J.) (£; Co., Ltd. v. Wright and Bxdlei' Lamp Manufiicturiug Co., 
Ltd. (1805), 12 K. P. C. 433, 438 ; [1895] 2 Ch. 593 ; see also Cooper v. 
HymUvgton {\m), 10 R. P. C. 264, 268 ; Pugh v. JUlen Cycle Co., Ltd. (1912), . 
29 R. C. 190, 200 ; [1912] 1 (^h. 013). The defcnciaut in an infringement 
action or an applicant for rectification can generally obtain an order of 
the court for inspection of a design; compuro Be BayA's Design (1006), 

23 R. P. 0. 553, 657, C. A. 

ig) Saunders v. Wicl (1892), 9 R. P. C, 459, C. A. ; [1892] 2 Q. B. 321 ; 
Asth {Titu.<i), Ltd. V. Mansfield (1905), 22 R. P. C. 356; compare title 
Disc<jvery, Inspection, and Inteurouatokieh, Vol. XI., 41, 92 et seg. 

(h) Donerally on the ground of default of title, or lack of novelty or 
subject-matter, or that the applicant was not the author. In Hoihersall 
y. Moore (1891), 9 R. P. C. 27, the objection that the design was registered 
in the wrong class was made and upheld, but the validity of such objection 
sterns doul)<:ful in view of the Patents and Designs Act, 1907 (7 Kdw. 7, 
c. 29), 8. 49 (2), though these w^rds also occurred in the i^atents, Designs, 
and Trade Marks Act, 1883 (46 & 47 Viet. e. 67), s. 47 (5). 

(i) Doblc vf Sjniendonck (1910), 27 R. P. P. 440, SwinT'EN Eady, J., 
at p. 446. 

{k) Patents and Designs Act, 1007 (7 Edw. 7, c. 29), s. 58 ; see title 
Patents and Inventions, Vol. XXII., p. 217. 

(0 This was actually done in Moody v. Tree^ (1892), 9 R. P. C. 333; 

40 W. R. 558. ^ho reason why a patent action cannot be so tried ds 
because a patent is a franchise {B. v. Halifax Coimiy Court Judge (1891), • 
8 R..P. C.,338, C. A. ; [1891] 2 Q. B. 263 ; see titles County Courts, 
Vol. VIII., pp. 431, 432; Patent.8 and Inventions, Vol. XXII., p. 215, 
note (n) ), and the reason why a trade mark action cannot bo so tried 
is because at the passing of the early CJounty Court Acts trade mark rights 
were purely equitable {Bow v. Hart (1905), 22 R. P. C. 222, C. A. ; [1905] 

1 K. B. 692) ; see, however, note (A), p. lib, ante. Neither of these con- 
siderations applies in the case of designs. 

(m) Comparer Proefar v. Sutton Lodge Chemical Co. (1888), 5 R. P. C. 
184. 

(n) Patents |nd Designs Act, 1907 (7 Edw. 7-c. 29), ss. 72, 92. 

(o) Chancerfof Lancaster Act, 1890 (63 & 64 vict. c. 23), s. 3 ; sec title 
Courts, Vol. 1?C., pp. 120 et s$q> 

(p) PatentAnd Designs Act, 1907 (7 Edw. 7, c. 29), ss. 94, 95. 
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proviRioiiR. 


Sfatutory 

offences. 


Common hiw 
right. 


1323. There is a statiufcory right of action on account of groundless 
threats, as in the case of patents (q)i There is also a common law 
right of action if the threats have been made in bad faith and 
damage has resulted (r). 

Sect. 9. — Assiijnments and Licences, 

1324. There are no special provisions as to assignments of or 
licences for registered designs, which apparently may be verbal 
or in writing («), but to constitute a licence it is necessary that the 
right to apply the design should be given (t). 

Sect. 10.-- Offences, 

1325. Certain offences connected with the register are made mis- 
demeanours (a). It is also an offence, punishable summarily by a 
fine not exceeding X*5, for a person falsely to describe ta design 
applied to an article sold by him as registered, and the sale of an 
article bearing the word “ registered,” or other words implying that 
the design is registered, constitutes such offence. It is also an 
offence, punislialde similarly, to put or cause to be put on an^rticle 
any such words after the registration has expired (h). 


Part V.— Trade Names and Passing Off. 

Sect. 1. — In General. 

1326. The only right the English law recognises in any name or 
mark other than a registered trade mark is the right of a person 
who uses such name or mark to prevent others using the same so 
ns to deceive the public into thinking that the business carried on by 

such persons and the goods sold by them are his (c). In certain 

• « 


(^) Patents and Draigris Act, 1907 (7 Edw 7, o. 20), 8. 61 ; see title 
Patents and Inventions, Vol. XXII., pp. 227, 228. ‘ 

(r) Barleij v. Walfonl (1846), 9 Q. B. 197; see title Patents and 
Inventions,' Vol. XXII., p. 228, note (p). 

(«) See, however, note (m), p. 727, ante, note (s), p. 728, ante. As to 
licences ceuerally, see title Patents and Inventions, Vol. XXII., pp. 190 
et sea. The Patents and Designs Act, 1907 (7 Edw. C, o. 29), s. 60(1), 
wbioli deals with the ^ence of applying imitations of the design, makes 
an exception where these are applied “ with the licence or written consent 
of the proprietor.” The publication of a book of designs does not consti- 
tute a nconce to use them (Bkinckardiere v. Elvery (1849), 4 Exch. 380). 

(t) Be Guiierman's BegisUred Designs (1885), 65 L. J. (CH.) 309. 

(а) Patents and Designs Act, 1907 (7 Edw, 7, c. 29), s. 89 (1) ; see also 

Forgery Act, 1913 (3 & 4 Geo. 6. p. 27), ss. 3 (3) (g), 4, 6; and titles 
Criminal Law and Procedure, Vol. IX., p. 743 ; Patjwts and Inven- 
tions, Vol. XXII., p. 232. ^ 

(б) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 89 (2)— (4) ; 

see titles Criminal Law if^D Procedure, Vol, IX., p. 667f Patents and 
Inventions, Vol. XXII., p. 232. I 

(r) See Beddau^oy r. Banham (1896), 13»R. P. C. 2181 H. L. ; [1896] 
A. C. 199; Burgess v. Burgess (1863), 3 De G. M. & G. 896^904 ; Seixo v. 
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cases, however, this may amo j^nt to a practical prohibition of others 
using the name or mark (d), 

1327. The cases of this class may be divided into those involving 
(1) the misuse of the trading name of a person or firm ; (2) the misuse 
of the trade name of goods ; and (3) the passing off of goods by means 
of get-up. In all these cases there is really but one question, namely, 
whether the defendant has knowingly {r) done that which would pass 
off other goods or another business as and for the goods or business 
of the plaintiff. In many cases the evidence can be con- 
veniently divided into two separate heads, namely, the plaintiff’s 
title to a name or get-up, and the defendant’s infringement of 
that title ; but these are not really separate issues, but classes of 
facts bearing on the one issue given above (/). The absence of 
any hard and fast line between the two branches of the plaintiff’s 
case renders most of the so-called rules referred to hereafter— either 
as to whaf is a ‘distinctive name or mark, or as to what constitutes 
infringement — merely secondary criteria for the guidance of the 
courts, of use doubtless in the majority of cases, but liable to 
modification in view of special circumstances, the plaintiff’s cause 
of acticfh depending on the combined effect of the distinctiveness of 
the indicia on which he relies and the nature of the defendant’s 
acts. There is, therefore, an important distinction between these 
cases and those relating to trade marks, although of course both 
sprang from the same source, since in the case of trade marks the 
question of the plaintiff’s title to the mark has been stereotyped by 
legislation, and has, therefore, to be treated separately Further, in 
the case of trade marks, the question of the defendant’s knowledge 
does not arise except on the question of what relief should be 
granted (r/). 

1328. Although the law only intervenes to prevent such names 
or marks being used so as to deceive, it is not necessary to show 
an actual fraudulent motive for the user (h). If the defendant 
originally knew of the plaintiff’s claim to the name or ipark, 
or* if, having adopted such name or mark without knowledge 
of the plaintiff’s use thereof, he has subsequently had the plaintiffs 
claim brought to his notice, and still continues his former con- 
duct or challenges the plaintiff's rights, he is considered thenceforth 

Vroveeende (1886), 1 Ch. App. 192 ; Massam v. ThorJiy*8 CaiUe Food (Jo. 
(1880), 14 Ch. D. 748, a A. ; Farina v. Silverlock (1856), 6 De G. M. & G. 
214, 217 ; Lever Bwotims, Ltd. v. MashroJ Equitable Pioneers Society, Ltd. 
:1912), 29 R. P. C. 225, 233, C. A.; 106 L. T. 472f Tcofnni ctr Co., Ltd. 
V. Teofani Vl.) (1912), 30 U. P. C. 76, 90, 460, C. A.; 109 L. 'f. 114; 
Brinsmead (John) & Sons, Ltd. v. Brinsmead{E. 0. Stanley) and Waddinqton 
d& Sons (1913), 30 R. P. C. 493, C. A. ; 29 T. L. R. 706 ; Pimk v. Sharwood 
[J. A.) <& Co., Ltd. (No. 2), Re Ord {Sidney) Co.^s Trade Mark ( 1913), 135 
L. T. Jo. 574. 

{d) See note (c), p. 749, note (r), p. 750, post; Powell PArmiaqham 
Vinegar Brewery Eo. (1897), 14 R. P.C. 720; 1^897] A. G. 710; Reddaway 
7. Stevenson (1903), 29 R. P. C. 276. 

(e) See the text, infra. 

(/) Magnolia MeUil Co. v. Tandem Smelting ^Syndicate, Ltd. (1900), 
17 R. P. C. 477,Jh. L., per Lord Halsbury, L.C., atj^. 486. 

(a) See p. 72(]|antv’, p. 740, post. 

(n) Compare fiilQ Tort, pp. 466 et sag., ant3. 
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Sect. I. 

In General. 

Effect of 
fraudulent 


as intending the natural consequences of his acts, and if such 
natural consequence is to deceive, he*wili then be restrained from 
continuing to use such name or mark(i). It seems that no action 
will lie for the use of an unregistered name or mark in ignorance 
of the plaintiffs prior use ( j). 

Though the proof of fraudulent motive is not a necessary 
element of the plaintiffs case, yet if ho establishes such fraudulent 
motive, tho court considers it as strong proof that the defendant’s 
acts aro such as illegitimately to affect the plaintiff’s trade (A-), and, 


(t) lieddaivaij v. Tianham (1896), 13 R. P. 0. 218, 223, H. L. ; [1896] A. C. 

199 ; Millington v. Fox (1838), 3 My. & Cr. 338, 352 ; “ Smger ” Machine 
Manufacturers v. Wilson (1877), 3 App. Cas. 376, 391, H. L. ; Hendriks % 

V. Montagu (1881), 17 Ch. D. 638, 645, 646, C\ A.; Somerville v. Schembri' 
(1887), 4 R. P. C. 170, P. C. ; 12 App. Cas. 453 ; TuHon v. Turton (1889), 

42 Ch. D. 128, 141, C. A. ; Bodega Co., Lid. v. Owens (1889), 7 R. P. C. 

31, 36; 23 L. R. Ir. 371 ; Saxlehnerv. Apollinaris Co. (re97),*l4 R. P. C. ’ 
645, 654; [1897] 1 Ch. 893 ; Cellular Clothing Co. v. Maxton and Murray 
(1899), 16 R. P. C. 397, 404, II. L. ; [1899] A. C. 326 ; North Cheshire and 
Manchester Brewery Co. v. Manchester Brewery Co., [1899] A. C. 83 ; Army 
and Navy Co-operative Society, Ltd. v. Army, Navy and Civil Service Co- 
operative Society of South Africa, Ltd. (1902), V) R. P. C, 574, 67§, C. A. ; 
Ouvah Ceylon Estates, Ltd. v. Uva Ceylon Rubber Estates, Ltd. (1910), 27 
R. P. C. 753, C. A. ; 103 L. T. 416 ; Birmingham Small Arms Co., Ltd. v. 
Webb (& Co. (1906), 24 R. P. C. 27, 31 ; leatman v. Uomberger & Co. 
(1912), 29 R. P. C. 501; 107 L. T. 43. Them arc, on tho other hand, 
certain dicta which seem to in»ply that actual fraud is necessary ; see Lemj 
V. Walker { 1879), 10 Ch. D. 430, C. A., per James, L. J., at p. 447 ; Jamieson 
d ' Co. V. Jamieson (1898), 15 R. P. C. 169, C. A., per Vaughan Williams, 
L.J., at p. 191 M4 'r. L. R. 160. In Reddaway d Co. v. Bentham Uemp 
Spinning Co. (1892), 9 R. P. C. 503, C. A.; [1892] 2 Q. B. 639, Lopes, 
L.J., at p. 508, said that where there was actual fraudulent intention tho 
plaiiitiff was entitled to at least nominal damages without proof of special 
damage. 

(/) Williams v. Osborne (1805), 13 L. T. 498; Vnlenlive v. Valentine 
(1892), 31 L. R, Ir. 488; contra, Catterson d’ Sons, Ltd. v. Anglo- 
Foreign Manufacturing Co., Ltd. (1910), 28 K. P. C. 74; sec also 
Humphries d Co. v. Taylor Drug Co. (1888), 5 T. L. R. 41. It seems 
cloarfrom such cases as Millington v. Fox, supra ; Burgess \i. Hills (1858), 

26 13eav. 244 ; Burgess v. Hately (1858), 26 Bcav. 249 ; Upmann v. Eilcan 
(1871), 7 Ch. App. 130 ; and thn dicta in Maxwell v. Hogg, Hogg v. 3[axwell 
(1867). 2 Ch App. 307, 310 ; Wotherspoon v. Currie (1872^, L. R. 6 H. L. 
508, 621, that, juior to the existence of provisions for registration, the 
courts iccognised rights of property in certain trade marks; thus, an 
infringement would give ground for relief in equity, even if the infringer 
had not had notice of the plaintiff’s rights. I^t tho right of action 
for tho infringement of unregistered marks wa.s takjjn away by statute 
(Trade Marks Registration Act, 1875 (38 & 39 Viet. c. 01), s. 1). A 
similar ])rovi8ion occurs in the later statutes, and in the Traejp Masks Act, 
1905 (6 Edw. 7, o. 15), s, 42, while tho right of action for passing off, for 
which wrongful intention as above defined is necessary, is imaffected (see 
ibid., 8. 46). The only case since 1875 which is opposed to this view is 
Cattvi'son rf* Sons, Ltd. v. Anglo-Foreign Manufacturing Co., Ltd., supra, 
following Upmann v. Elkan, supra, but the attention of the court 
does not seem to have been drawn to the change effected by the ^ 
Trade Marks Act, 1906 (5 Edw. 7, c. 15); see note(«* p. 120, ante. In 
Uatchard v. M^ge (1887), 18 Q. B.I), 771, it was held that a person selling 
wine under an unregistered brand had sufficient propertj in such brand to 
maintain an action for the slander of bis title to suen brand, and that 
such cause of action survived to his ezecn^x. 1 

[k) Montgomery v. Thompson (1891), 8 R. P. C. SOV H. L. ; [1891} 
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where convinced that the defendant’s motive was to deceive, will not ^“ct. i. 
be keen to find that he has fafled to achieve his object (0* In General 

1329. It is not necessary for the plaintiff to show that confusion Uow far 
has actually occurred in order to obtain an injunction (m), if the confusion 
court is of opinion that there is a strong probability of confusion 
occurring in the normal course of trade (/?) ; but the fact of such 
confusion having actually occurred is of course strong evidence of 


A. C. 217; lieddaway y. Banham (1896), 13 R. P. C. 218. U. L. ; [1896] 
A. C. 199; Jiadde v. Norman (1872), L. R. 14 Eq. 348; Saxlehner v. 
Apollinaris Go. (1897), 14 R. P. C. 645, 654; [1897J 1 Cb. 893; Bayer v. 
Baird (1898), 15 R. P. C. 615, 634; 25 R. (Ct. of Scsa.) 1142. As to what 
,tlH' court re^;aid.s as a fraudulent motive, sec Brimmead [John) tC Go. v. 
'Bfinsmead {E. A. SUinlcy) (1913), 30 R. P. C. 493, C. A.; 29 T. L U. 706. 
But this is merely evidence, and the mere assumption, even for improper 
motives, of a name which is the same as the plain titf’s is not sullicient to give 
a cause of %ctioit, unless the plaintiff can show that the name is generally 
understood to denote his business or his goods (Good/cl/oic v. Prince (1887), 
35 Ch. D. 9, 18, C. A. ; Macmillan v. Ehrman Brothers, Lid. (1904), 21 
R. P. C. 647, 0. A. ; Lever Brothers, Ltd. v. Bedingfield (1898), 16 R. P. C. 
3, C. A. ; 80 L. T. 100). Where fraudulent motive is relied on, it should 
he clearly alleged {Ash {Claudius), Sons A I'o., Ltd. v. Invicla Manufactur- 
ing Co., Lid (1912), 29 R. P. C. 465, 475, II. L.). 

(i) Benp (fc Co., Lid. y. Hessin & Co. (1912), 29 R. P. G. 509, 528, 
0. A. ; Ash {Claudius), Sons d' Co., Ltd. y. Invicta Manufacluring Co., Lid., 
supra, at p. 475 ; Royal Insurance Co., Ltd. v. Midland Insurance 
Co., Ltd. (1908), 26 R. P. C. 95, 97, C. A. ; Chivers {S.) d Sons v. Chivers 
{S.) <t* Co., Ltd. (1900), 17 R. P. C. 420, 427 ; Lambert and Butler, Ltd. v. 
Goodbody (1902), 19 R. P. C. 377, 381 ; 18 T. L. R. 394; Pomeroy (JR re.), 
LUl. y. Seals (1906), 24 R. P. C, 177, 191 ; Iron-Ox Reihedy Co., Ltd. v. 
Co-operative Wholesale Society, Ltd. (1907), 24 R. P. 425, 430 ; Lloyd's 
v. Lloyd's {Souihampion), Lid. (1912), 29 R. P. 0, 433, 439, U. A. ; 28 
T. L. R. 338, But this intention should bo pleaded {Ash {Claudius), 
Sons & (<o., Ltd. V. Invicta Manufacturing (Jo., Ltd., supra). 

{m) Johnston v. Oir Ewing (1882), 7 App. Gas. 219, 229, II. L. ; Redilaway 
d Co. V. Beniham Hemp Spinning Co. (1892), 9 R. P. G. 603, ('. A. ; [1892] 
2 Q. B. 639; Jay v. Ladler (1889), 6 R. P, G. 136, 140 ; 40 Gh. D. 649; 
compare title Injunction, Vol, XVll., p. 259. 

(n) Hendrii.s v. Montagu (1881), 17 Gh. D. 638, G. A., per 
L.J., at p. 646. The plaintiff noed not put his case so high as lo say 
that confusion must occur, a strong probability is sufficient ( Valentine 
Meat Juice Coj»y. Valentine Extract Co., Lid. (1900), 17 R. P. G. 673, 680, 
G. A. ; 83 L. T. 259 ; Daimler Motor Car Co., Ltd. v. British Motor 
Traction Co., Ltd. (1901), 18 R. P. G. 406, 466); but as to the neces- 
sity for the plaintiff making a strong case when ho proceeds quia timet, 
see Bayion d Co., Ltd. v. Snelling, Lampard d Co., Lid. (1900), 17 

R. P. G. 628, H. L, ; Keddaway d Co., Ltd. v. Irwell and Eastern Rubber 
Co., Lid. (1906), 23 R. P. G. 621, 629 ; Burberrus v. Cording {J. C.) 
d Co.„LUl. mm), 26 R. P. G. 693, 709 ; 100 L. T. 985; Ash {Claudius), 
Sons d Co., Ltd. v. Invicta Manujacturing Co., Lid., supra. The court also 
.takes into account that the trade will probably not bo carried on in the future 
with the same precautioms or under precisely the same conditions as at 
the commencement {Manchester Brewery Co., Ltd. v. Noiih Cheshire and 
Manchester Brewery Co., Ltd., [1898] 1 Gh. 539, 645, 649. G. A. ; Ouvah 
Ceylon Estates, Ltd. v. Uva Ceylon Rubber Estates, Ltd. (1910), 27 R. P. G. 
763, G. A. ; 103 Z. T. 416; see also Pinet et Cie. v. Matson Pinet, Ltd. 
(189.7), 14 R. P. G. 933, C. A. ; 77 L. T. 322 ; Pinet et Cie. v. Maison Louie 
Pinet, Ltd., Pinet et Cie. v. Maison Pinet, Ltd.ilSdl), 15 R. P. G. 66; 
[1898] 1 Gh. 17lrf but compare Scottish Union and National Insurance Co. 
y. Scottish Natifnal Insurance Co., Ltd. (1908), 26 R. P. C. 105; [1909] 

S. G. 318). 
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the probability of itb recurrence in the future (o). On the other 
hand, where the defendant’s trade is of some standing, the absence of 
any instance of actual confusion may be considered as evidence that 
interference is unnecessary ( p), 

1330. The court exercises its jurisdiction for the protection of 
property rather than of personal feelings, and does not in general 
interfere to protect a non -trader (ry), or one who in fact is not trad- 
ing under or using the name in question or some similar name(r). 


(o) See Guardian Fire and Life Assurance Co. v. Guardian and General 
Insurance Co. (1880), 50 L. J. (cii.) 253 (letters going wrong) ; Brinsmcad 
{John) d‘ Co. V. lirinsmcad {Q. E. SUinlcy) (1013), 39 It. P. C. 137, 146. 

(p) Ueddaway dc Co. v. Jientham Hemp Spinning Co. (1892), 9 R. P. C. ^ 
503, C. A., per Lindley, L.J., at p. 507 ; Edge d; Sons. Ltd, v. Gallon (9 • 
Son (1900), 17 R. P. C. 557, 564, H. L. ; Rodgers v. Rodgers (1874), 31 
L. T. 285, 288, C. A.-i’^Ash (Claudius). Sons (& Co.. Ltd. v. Invicia Manu- 
facturing Co.. Ltd. (1911), 28 R. P. C. 597, 606 ; NuggeP Polish Co.. Ltd. • 
V. Uarboro Rubber C6: (1911), 29 R. P. C. 133, 145 ; Perry dt Co., Ltd. v. 
Ilessin di Co. (1912), 29 R. P. C. 509, 530, C. A. See, however, Liebig's 
Extract of Meat Co., ^td. v. Chemists' Co-operative Society. Ltd. (1896), 13 
R. P. C. 635, 647 ; and note (t), p. 701, ante. 

(a) Clarky. Freeman (IMS). ll BeskV. I Du Boulayv. Du Boula^/ (ISQS). 
L. K. 2 P. C. 430; Pink v. Sharwood (J. A.) Jc Co.. Ltd. (No. 2), Re Ord 
(Sidney) dc Co.'s Trade Mark ( 1913), 13.") L. T. Jo. 574 ; Clarke v. Freeman, 
supra, was criticised in Re BiuUre's Trade-mark (1884), 26 Ch, D. 48, 53, 
C. A„ Walter v. Ashton. [1902] 2 Ch. 282, 293, and Hirsch v. Uirsch (Oscar) 
<& Co. (1886), 2 T. L. R. 318 ; but the suggested right of the plaintiff to 
relief depends on the principles of Hbel or trade libel rather than on those 
of trade name protection. As to trade libel generally, see title Tkade and 
Trade Unions? pp. 071 et seg.. ante. As to the criminal law on the sub- 
ject of trading names, see note (c), p. 749, post ; see also Merchandise 
Marks Act, 1887 (50 & 51 Viet. c. 28), 8. 3 (3); and title Criminal Law 
AND PnocEDCHE, Vol. IX., pp. 759, 760. The court will protect a foreign 
trader having any trade in this country (CoWin^ Co. v. Brown (1857), 3 

K. & J. 423; La SociHi Anonyme des Anciens Eiahlissemenis Panhurd et 

Levassor v. Panhard-Levassor Motor Co.. Ltd. (1901), 18 R. P. C. 406; 
[1901] 2 Ch. 613; Rey v. Lecoitlurier (1910), 27 R. P. C. 2G8, H. L. ; 
[1910] A. C. 202). It has been held that a sole agent for sale in this 
country cannot maintain an action for passing off (Denial Manufacturing 
Co.,Lid.\.De TreyiC.) cC* Co.. Ltd. (1912). 29 K.P.C. 617; [1912] 3 K?B. 
96, A.), though possibly some other form of action would be open to 

him (ibid.) ; see also Richards v. Butcher (1890), 7 R. P. (i. 288 ; 62 L. T, 
807 ; Goodfellow v. Prince (1887), 35 Ch. D. 9, 20, C. A. * 

(r) Beasley v. Soares (1882), 22 (’h. D. 060 ; but see Birmingham Vineaa.r 
Co.. Ltd. V. Liverpool Vinegar Co. (1888), 4 T. L. R. 613. “ Trade ” in tnis 
Oi)nncxion is to be uudustood in a very wide sense and as including those 
( ngaged in probssioiial and Ulcrary occupation^. Thus, the court will 
protect an autlior against a fraudulent use of his nanfo (Byron> (Lord) v. 
Johnston (1810). 2 Mcr. 29), or nom-de-plume (Lcnda v. Greenberg (\d0S). 
24 T. L. R, 441), or the proprietor of a newspaper (Licenseh Viciu^llcrs' 
Newspaper Co, v. Bingham (1888), 4 T. L. R. 410, C. A. ; Borihwick [Sir 
Algernon) v. Evening Post. Ltd. (1888), 4 T. L, R. 236, C. A. ; Walter v.‘ 
EmmoU (1885), 54 L. J. (cn.) 1069, C. A.; Reed v. O'Meara (1888), 21 

L. R. Ir. 216) ; or the publisher of a book (Mack v. Petler (1872), L. R. 14 
Eq. 431 ; Metzler v. Wood (1878), 8 Ch. D. 606, 610,^ C. A.), against a 
colourable imitation of the title of the newspaper or book. In such cas^ it 
is necessary to show that the name is widely associated with the plaintiff's 
newspaper or book, an^that the use by the defendant is of such a nature 
as will lead to pereons oimug liis pubheatiou under th4| impression that 
it is the plaintiff’s ; see the cases cited su^ra ; Kelly \\ Bytes (1880), 13 
Ch. D. 682, 601, C. A. ; Dicks v. Yates (1881), 18 Ch. D. 7^ C. A. ; Cowen v 
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In certain cases the court ^protects a body whoso members use 
a term to denote that they belong to it, against other persona using 
the same term («). 

The court also protects a person, whether a trader or not, 
against his name being so used as to subject him to a real risk of 
being considered responsible for the business carried on, or of 
having actions brought against him in connexion therewith (a). 

The rights in a trading name, trade name of goods or other 
distinguishing feature, in general pass with the goodwill of the 
business as a whole or the business in such goods, and cannot be 
so assigned as to be separated from such goodwill (h). 

: Sect. 2. — Trading Nanm of Individuals^ Firms, and Companies, 

133t The court is very reluctant to interfere with a man*s right 
. to trade u^der any name he chooses, and especially with his right 
to trade under his own name, even though it beHho same as that of 
a better known competitor. Further, the court recognises that in 
ordinary cases the public is well aware that there may be many 
traders the same name, and does not consider that mere identity 
of name necessarily meafis identity of person (c), 

Hulton (1882), 40 L. T. 897, C. A. ; Schove v. UchmincU (1886), 33 Ch. 
D. 546 ; Outram {George) <& Co., Lid. v. London Evening Newspapers Co., 
Ltd. (1911), 28 R, P. C. 308 ; 27 T. L. R. 231 ; Bidqway Co. v. Amalga- 
mated Press, Ltd. (1911), 29 R. P. C. 130; 28 T. L. R. 149; Stevens 
{William), Ltd. v. Oasscl Co., Ltd. (1913), 30 R. P. C. 1^9; 29 T. L. R. 
272. 

{s) Society of Accountants and Auditors v. Ooodvoay and London Association 
of Accountants, Ltd., [1907] 1 Ch. 489 (where an injunction was also granted 
against a rival society which purported to give its members the right 
to use the term). It seems, however, that some case of actual or 
probable pecuniaiy loss must be made out {ibid., at p. 602 ; Society of 
Accountants in Edinburgh v. Corporation of Accountants, Ltd. (1893), 20 
R. (Ct. of Sess.) 760). In Society of Architects v. Kendrick (1910), 26 
T. L. R. 433, these decisions seem to have been doubted, and it was 
held that their application ought not to be extended. * 

(a) Walter v. Ashton, [1902J 2 Ch. 282 ; Hirsch v. Eirsch {Oscar) Co. 
(1886), 2 T. L. R. 318 ; Cundey v. Lerwill and Pike (1908), 24 T. L. R. 
684, 686 ; and «se note (p), p. 766, post. 

{b) See p. 718, ante, pp. 756, 764, post ; and compare title Partnership, 
Vol. XXIL, pp. 106, 107. 

(o) There is no case in which a man has been absolutely prohibited from 
trading under his own name, and there are many decisions which would 
seem to imply thaViuch an order would never be made ; see, for instance, 
Holloway v. UoUoway (1860), 13 Beav. 209 ; Burgee^ v. Burgess (1853), 3 
De G.*M. 896; Turton v. Turton (1889), 42 CJi. D. 128, C. A.; 

Cash {J. <& J.), Lid. v. Cash (1902), 19 R. P. C. 181, C. A. ; 86 L. T. 
211 ; Warsop (R.) db Sons, Ltd. v. Warsop (1904), 21 R. P. C. 481; 
Brinsmead {John) (& Sons, Ltd. v. Brinsmead {E. 0. Stanley) and Wadding- 
tons Sons, Ltd. (1913), 30 R. P. C. 493; 29 T. L. R. 706, C. A. On 
the other hand, the judgment in Valentine Meat Juice Co. v. Valentine 
* Extreyd Co., Ltd. { J0OO), 17 R, P. C. 673, C. A. ; 83 L. T. 269, and especially 
the interlocutory observations ibid., at p. 679, seem to show that there 
is no difference in principle created by the fact that the name used is the 
defendant’s own,^and that if the plaintiff could shew that any use of the 
defendant’s namnwould necessarily deceive, such an order would be made ; 
see also Reddaupy v. Banhams [1896] A. C. 199, per Lord Heescheix, 
at p. 210 ; Nichfus v. Kimpton (1887), 3 T. L. R. 674 ; Jamieson & Co. v. 
Jamieson (1898/ 15 R. P. 6. 169, 181, C. A. ; 14 T. L. R. 160(where, how- 
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In some cases, however, the name^)f one particular individual or 
firm has such universal reputation in connexion with a particular 
class of goods that it becomes evident that if a second person enters 
the trade under a name which is the same or similar, confusion must 
arise unless special precautions are taken (d). In such cases the 
court interferes either to insist on the second individual taking 
proper measures to prevent such confusion arising or, in certain 

ever, the court seemed to think that something like fraud is essential for 
the plaintill: to succeed in such a case); Teofani tO To., Lid, v. Teofani 
(19i;j), uO R. l\ C. 440, C. A.; 100 L.T. lU. The practice of the 
civil courts has not been affected by the fact Jihat the Merchandise Marks 
Act, 1887 (60& 51 Viet. c. 28), s. 3 (3), makes it a false trade description to. 
use on goods a name or initials which are{i.) not a trade mark or part of a‘ 
trademark, and ^ii.) identical with or a colourable imitation of the name or 
initials of a person 'carding on business in connexion with such goods who 
has not authorisea their use, and (iii.) those of a fictitioifh peritin, or some ‘ 

? erson not carryinc on trade in those goods. InLiptonr. R. (1892), 32 L. R. 
r. 115, it was neld that the last “ and ” in the above provision should bo 
read “ or,” thus making it primd faeie a criminal offence to use a name 
similar to the name of some other person in the trade, oven though it be 
the user’s own name, or to use a name of a pej^on not actually connected 
with the trade, as, for instance, a name in connection with which the 
goodwill has been acquired, even though no other person in the trade is 
using a similar name. It seems improbable that any English court would 
adopt this construction. As to limited companies, see pp. 754, 755, post ; 
as to choice of name, in the case of a company generally, see title Com- 
panies, Vol. Vm pp. 84—86. 

{d) The necessity of showing that the plaintiff’s goods have acquired 
such repute that his name in connexion with them has acquired a 
‘‘ seconefary meaning ” has been very strongly laid down ; see Coodfelloto 
V. Prince (1887), 35 Ch. D. 9, 18, C. A. ; Jamieson cfc Co. v. Jamieson (1808), 
16 R. P. C. 160, 181, C. A. ; 14 T. L. R. 160 ; Attenborough v. Jay (1898), 
14 T. L. R. 439, C. A. ; Valentine Meat Juice Vo. v. Valentine Lxiract Co., 
LUl. (1900), 17 R, P. C. 673, C. A. ; 83 L. T. 250 ; Chivers (N.) <& Sons v. 
Chivers {S.) <0 Co„Ltd. (1900), 17 R.P. C. 420 ; Dewar (John) & Sons, Ltd. 
V. Dewar (j. H.) (1900), 17 R. P. C. 341, 358; Daimler Motor Car Vo., 
Ltd.y. British Motor Traction Vo., Lid. (1901), 18 R. P. C. 465; Findlater, 
Mackie, Todd tt* Co., Ltd. v. Newman {Henry) d? Co. (1903), 19 R. P^ C. 
236; Be Trade Mark, MacfarUine Vo..'* MaemiUan v. Ehrmann 
Brothers, Ltd. (1904), 21 R. P. 0. 357 ; Lucas {Joseph), Ltd. v. Fabry Auto- 
mobile Vo., Ltd. (1905), 23 R. P. C. 33; see also note («o), p. 777, post. 
Generally, where the name of a trader is the same as that of a better 
known competitor, it is incumbent on him to see there is no unnecessary 
resemblance in the get-up {Brooks {J. JI.) Co., Ltd. v. Norfolk Cycle Co. 
(1899), 16 R. P. C. 523, 525; Williams {J. B.) fo. v. Williams {J. H.) 
(1909), 26 R. P. C. 765, 773, C. A. ; Massam v. Thorny's Cattle Food Vo. 
(1880), 14 Ch. D. 74^ 761, C. A. ; contra, Jamieson i Co. v. Jamieson, 
supra, per Lindlet, L. J., at p, 180 ; 14 T. L. R. 160). The court will also 
interfere to protect the use of initials {Millington v. Joj(1838), 3 My. &Cr. 
338 ; Bayff {Charles) v. Baird {J. L.) (1898), 15 R. P. C. 615, 633 ; 25 

R. (Ct. of Sess.) 1142 (“C. B.”) ; Kiruihan v. Bolton (1863), 16 I. Ch. R. 
476 (“ L. L.”) ; Du Cros (IF. dr Q.) v. Gold (1912), 29 T. L. R. 163; 30 
R. P. C. 117 (” M. p.,” imitating “ W. & G.”) ). It has been said that 
for the plaintiff to succeed in preventing his name be^ng used for other 
goods, he should show that the user is locally universal, at least in England 
{Chivers {8.) <t* Sons v. Chivers (S.) dr Co., ltd, (1900), 17 R. P. C. 420) ; 
but this would seem t^o wide in view of the above cases. In Barber v. 
Afantoo (1893), 10 R. P. C. 93, 101, the injunction was lijbited to Ireland, 
whore the only user by the plaintiff had b^^n : see also Jvmeson v. Dublin 
Distillers* Co., [1900] 1 I. R. 43 ; and note (n), p. 763. poW. 

(f) Thus the court may insist on the use by the defendant of the full 
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cases, to restrain him from tracing under a name which is the same 2. 

as or closely resembles that of the well-known trader (/), or from Trading 
using such trader’s name as the trade name of his goods (/;). Names of 

Where the plaintiff can show that the defendant’s object is to ^^^duals, 
produce confusion the court intervenes much more readily, and 
often grants the plaintiff wider relief than he would otherwise 
obtain (/i). The evidence- of such fraudulent intention may be* I'niuduffint 
derived from the manner of trading (i), or from the circumstances 
under which the name was adopted (A:). 


Christian name or, in the caae of a firm, of the full names of the partners, or 
the defendant may be restrained from adding such words as “ & Co. ” to 
;hi8 name [Brinsmead {John) (& Sons v. Brinsmead {T.) d* Sons (1895), not 
reported, but referred to in Be Brinsmead (Thomns Edward) d* Sons^ 
[1897] 1 Ch. 45, 46; James v. James {1^12), L. R. 13 El^. 421, 427 ; TIolty, 

. Smith (188^, 4 % L. R. 329 ; Townsend v. Jarman (1900), 17 R. P. C. 649, 
658 ; [1900] 2 Ch. 698 ; Cash (J. d J.), Ltd. v. Cash (1902), 19 R. P. C. 
181, C. A. ; 86 L. T. 211 ; Van Oppen d To., Ltd. v. Van Oppen [Leonard) 
(1903), 20 R. P. C. 617 ; Bigden v. Jones (1905), 22 R. P. C. 417 ; Rodgers 
{Joseph) d Sons, Ltd. v. Simpson (1906), 23 R. P. C. 297 ; compare 
Saunders V. Sun Life Assurance Co. of Canada^ [1894] 1 Ch. 597 ; Yeatmaii 
V. UomSerger d Co. (lOlt), 29 R. P. C. 661 ; 107 L. T. 43; Tcofani 
Co., Ltd.y'Teofani {m2). 30 R. P. C, 446. 460, (\A.; 109 L.T. 114); but 
more generally the injunction is simply against carrying on business in such 
name, so as to deceive or without sufficiently distinguishing. For forms 
of such injunctions, see, inter alia, Cash {J. d «/.), Ltd. v. Cash, supra; 
Valentine Meat Juice Co. v. Valentine Extract Co.. Ltd. (1900), 17 R. P. 
673, 688, C. A. ; 83 L. T. 259. It is probable, however, that in some coses 
this might amount to an absolute prohibition, since it would bo held that, 
if the well-known name wxre used, nothing could really distinguish the 
goods ; see note {h), p. 772, post. 

(/) Valentine Meat Juice Co. v. Valentine Extract Co., Ltd., supra ; Pinet 
el Cit V. Maison Louis Pinet, Ltd., Pinet et Cie. v. Maison Pinet, Ltd. 
(1897), 15 R. P. 65, 73; [1898] 1 Ch. 179. 

{g) This form of relief may be granted, even wher<i the court docs not 
absolutely restrain trading under the name {Cash {J. d J.), Lid. v. Cash, 
supra; Bigden v. Jones, supra; Tcofani d Co., Ltd. v. Teofani, supra. 

{h) Valentine Meat Juice Co. v. Valentine Extract (" 0 ., Ltd., suprp,, at 
p. 684; and hec the cases cited in note {k), p. 746, note(l), p. 747, ante. 
So, conversely, where the defendant can show a real reason for his choice 
of the name, as, for instance, where it is an old corporate name, the 
court is unwilling to interfere {Saunders v. Sun Life Assurance Co. of 
Canada, supra). 

(i) As, for instance, where the defendant has “ garnished ” the use of 
the name {Turtonv. Turton (1889), 42 Ch. D. 128, C. A., per Lord Esher, 
M.R., at p. 134), as by*the get-up of the goods {Magnolia Metal Co. v. 
AUas Metal Co. [tmi), 14 R. P. C. 389, 400, C. A.; [1897] 2 Ch. 371; 
compare Magnolia Metal Co. v. Tandem Smelting flyndicaie, Jvfd. 41900), 
17 R. P. C. 477, II. L. ; and see Rodgers {Joseph) d Sons, Ltd. y. Boltgcn 
<1889), 5 T. L. R. 678; Mappin and Webb, Ltd. v. Leapman (1905), 
22 R. P. C. 398; Bodmers {Joseph) d Sons, Ltd. y. .Simpson (1906), 23 
R. P. C. 297 ; Price's Patent Candle Co., Ltd, v. Gaston arid Tennant, Ltd. 
<1909), 26 R. P. C. 797, 813 ; see also the cases citea at p, 765, post), or by 
the representation that the seller was also the manufacturer {Bigden v. 

• Jones, supra, at p#424), or by the representation that the defendant also 
had a place of business in London, or by the get-up of trade documents 
and 'method of soliciting orders {Van Oppen d Co., Ltd. v. Van Oppen 
Leonard (1903), 20 R. P. C. 617), or by a change iifthe name of the article 

• 

{k) For note {k) sec p. 752, jwst. 
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Sbot« 2, 

Trading 
names of 
Indirldu^s. 
Fima, and 
Companies. 

Namrof 

locality. 


1832 . The court is unwilling to 1ft a person or company get a 
monopoly of a local name so as to restrain other persons or com- 
panies from using the name of such locality as part of their trade 


{Warner v. Warner (1889), 6 T. L. R. 369, €. A. ; but see Coleman & Co., 
Ltd. V. Smith {Stephen) d) Co. (1911), 29 R. P. a 81, C. A. ; [1911] 2 Ch. 

,6725', or by the representation that tHe iirm had been established 100 
years {Couleon {William) dt Son^ V. Coideon {James) & Sons (1887), 3 
T. L. R. 740; Andrews {John H.) dt Co., IM. v. Kuehnrich (1912), 30 
R. P. C. 93, 106; 29 T. L. R. 181; see also JSaUan v. Davis (1886), 3 
T.L. R. 221 ; Nicholls v. Kimpton (1887), 3 .T. L, R. 874). The fact of 
the defendant having set up m the same locality was held not to assist 
the plaintiff in National Cash Megister Co., Ltd. v. Theeman (1907), 24 
R. P. C. 211, 216; British Vacuum Cleaner Co., Lid. v. ' New Vacuum 
Cleaner Co., Ltd. (1907)r, 24 R. .P; C. 664? [1907} 2 Ch. 312; contra,: 
Newman's Case (undalPod), c^ted in Mirehaiit Banking Co. of Leyndon v. 
Merchants' Joint Stock Bank (1878), 9 (^h. D. 664; Guardian Fire 
and Life Assurance Co. v. Guardian and Genewl tnsuranfe' C(L (1880), 60 
L. J. (cii.) 263 ; Army and' Navy Co>operaiive Society, Ltd. v. Army, Navy 
and Civil Sermce Co-operative Society of South Africa, ‘ Ltd. .{1^02), 19 
R. P. C. 674, 576, C. A, ; Valentine V, Valentine (1892), 31 L. R. Ir. 488 ; 
Lloyd's V. Lloyd's, Southamptm, Ltd. 0912), 29 R. P. C. 433, 439, C. A. ; 
28 T. L. R. 338; see also Lee y. Ealey (1869), ^ Ch. App. 165. As to 
get-up of a shop, see Ploteker v. Lucas (190f), 24 R. P. C. 55f. As to 
addition of a laudatory title, see Truejitt {H. P.), Ltd. v. Edny (1903), 20 
R. P. C. 321, 324; as to effect of a former misrepresentation, sec Spalding 
{A. 6.) and Jirothers v, Gamage {A. W.), Ltd. (1913), 30 R.P. C. 388; 29 
T. L. K. 641. 

{k) As, where the person whose name is being used has no real interest 
in the business or no real goodwill to convey {Croft v. Day (1843), 7 Beav. 
84; Birmingham Vinegar Brewery Co. v. Liverpool Vinegar Co. (1888), 
4 T. L. R. 613 ; Melachrino (if.) <& Co. v. Melachrino Egyptian Cigarette 
Co. (1887), 4 R. P. C. 215; Mendle v. Mendle {J. Edgecumbe) Co., Ltd. 
(1896), 63 L. T. 94 ; Pearks, Ounston and Tee, Lid. v. Thompson, Tahney 
db Co. (1901), 18 R, P, C. 186, 188, C. A. ; 17T. L.R.260, 3.64; Tussaud 
V. Tussaud (1890), 44 Ch. D. 678; (Hard, Dupuy, <& Co. v. (Hard de 
Montebello Cognac Co., Ltd. (1893), 10 T. L. K. 67 ; Valentine Meat 
Juice Co. V. Vdeniine Extract Co., Ltd. (1900), 17 R. P. C. 673, C. A. ; 83 
L. T. 269 ; Dunlop Pneumatic Tyre Co., Ltd. y. Dunlap -Truffault Cycle and 
Tuba Manufacturing Co., Ltd. (1896), 12 T. L. R. 434 ; Brinsmead {John) 
db Sons y. Brinsmead {T. E.) dt Sons, Ltd. (1896), 13 T. U. R. 3, C.sA. ; 
Fine Cotton Spinners and DouHers' Association v. Harwood, Cash Co., 
Ltd. (1907), 24 R. P. C. 633 ; [1907] 2 Ch. 184 ; see also Be Allan Bamsay's 
Trade Mark. Muratti {B.), Sons db Co., Ltd. v. Murad* Ltd. (1911), 28 
R. P. C. 497 ; Kingston, Miller db Co., Ltd. v. Kingston {Thomas) db Co., 
Ltd. (1912), 29 R. P. C. 289; [1912] 1 Ch. 675; Burgess y.BurgesstmZ), 
3 De G. M. & G. 896, 906; Teofani dc Co., Ltd. v. Teofani {A.) (1913). 30 
K. P. C. 446, 459, C. A.), or where there has been a colourable purchase 
of goodwill merely to get some apparent right to us# the name {Massam 
y. Thorley's (battle Food Co. (1880), 14 Ch. D. 748, C. A. ; Barber v. 
Manieo (1893), 10 R, P. C. 93 ; Morrall {Abel), Ltd. v. Eessimdb Co*. (1903), 
20 R. P. C. 429, C. A. ; Pinet et Cie. y. Maison Pinet, Ltd. (1897), 14 

, R. P. C. 933, C. A. ; 77 L. T. 322 ; Holloway v. Clent (1903), 20 R. P. 0. 
625 ; Mappin and Webb, Ltd. y.Leapman (1906), 22 R. P. C. 398; Bodgers 
{Joseph) db Sons, Lid. y. Ueamshaw (1906), 23 R. P. C. 349). For a case 
where a purchase of a very small business was considered to have been 
genuine, and to entitle the purchaser to continue to the name, see 
Marshall v. Sidebotham (1900), 18 R. P. C. 43 ; see also Truefitt {H. P.), 
Ltd. V. Edney (1903), 20 R. P. C. 321) ; but alterations in the style of the 
business or name of ^ods are looked on with suraicion {HoU v. Smith 
(1888), 4 T. L, R. 329 ; National Folding Box and Papear Co. v. National 
Folding Box Co., Ltd. (1894), 13 R. 60 ; Jameson y. Dui(in Distillers' Co., 
[1900] 1 I. R. 43). 
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name (/), though such user is restrained if the court is satisfied sect. 2 . 
that confusion would occur (m), etgwcially where there is no reason Trodto* 
for the defendant using this name (n) . 

1333. Where the name under which the plaintiff trades is a 
descriptive one the flourt is always reluctant to interfere, even Companies, 
where the defendant has taken a. name very closely resembliHg. 
that of the plaintiff ( 0 ). Nevertheless, if the .plaintiff can show that 
the name, though composed of descriptive elements, in fact dis- 
tinguishes his firm or company, the court restrains the improper 
use of such name or of a name so closely resembling it as to be 
calculated to deceive (p). In' particular, it is not, as a general rule. 


In^vidaalB, 
Ymsa, and 


(I) Boptm Wood Stono Firms, Ltd. v. Qeihing (1910), 27 B. i . C. 608 ; 
Meiklo V. Williamson (1900), 26 IJ. P. C. 775 ; seo PP- 757 * 
tm) Th6#foltowing are cases ol local names where the defendants haw 
been restrained : — North Cheshire and Banehesler lirevneru Co. v. Manchts^ 
UretBsru Co (1899] A. 0. 83; Oavah Ceylon Estates, Ltd^. VvaCeylm 
K^Estates.lZmO^ 27 B. P. C. 75 I C.A ; 103 L ^ 

Wood Stone Fi,-ms, Ltd\ v. Gething (1910), 27 R. P. 0. 60;, 625 (defendant 
trading's “Hopton Stone and Marble Quarrying Co.. Ud. ) ; Uoby y. 
Grosvent Library Co., Lti. (1880), 28 W. R. 386; see 
( 1860), 6 Ch. App. 155. An injunction was refused m Mmkle ^ 
supra (plaintiff traded ns “ Kelvinside Chemical Co. ! f j*" 
•• fcelvimlale Chemical Co.”) ; compare Cooper and M LtU y, 
n90l) 19 R P. 0. 27; 9 ScotH Law limefi, 41 (Ca&Uo 
1^1 Tower kred Tea ^ v. Smith (1889), 6 R. P. C. 165; 5 T. h. K. 

“'%) Braham v. Beaehim (1878). 7 Cb. D. 548 (where the defendants were 

restrained from caUing themselves the J ^ from 

such time as they should become authorised to scU coal gotten from 

^^*(^'^Aeralore,*W. v. TolUt (1902), 19 B. P. C. 418; [1902] 2 Ch. 319; 
SCO also the cases cited in note (ji), infra. , 7 -- v Unlj»u 

(p) III the following cases the defendants were 
(18091 6 Ch Ann. 155 (plaintiff traded as Guinea Coal Co., with oiiioe in 

PaU Mall ; drfen^ant set up there as Pall s ®* l~i'co TwBOr 

Fire and Life Assurance Co. v. Ovardtan ^845* 0 A 

oOf.. J (CH-lllSS; Hendriks v. Jlfontow (1881), HCh. D. 638 645 C ^ 
(plaintiff trading as Universal Life Assurance feociety , 
iCiverse Life A^rance Association. Ltd.)^; Accdenl 
V. Accident, Disease, and General Insurance Corporation, . • 

(CH.) 104 ; National FoHing Box andPa^er Co. 

Ltd. (1894), 13 R. 00 ; Army and Navy ‘(1902^’ 

Navy and Civil Service Co-operative So^ty of i>ouih ; 

19 R P C 574 C A.' Randall (H. E.), Ltd. v. British am Arnerican 

•sLs 0^(1902), i/B. P. C.^ 391 ; [1902] 2 Ch. w" 


hTAmerirar^Shoe^CoO^ To’nU‘;nd Jlfior, v, Mtrelurni Service Guild. 
M. (f908),*25 R. P. C. 474 (nlaintifls tradir 


).) ; Toms ana movre v. ^ ^ 

•25 R P C 474 (plaintiffs trading as Impenal Merchant 
Service GuM)- S^M Ba% of Sou^ Jnea,^ Ltd. v. Standard 
'Bank, Ltd. (1900). 26 B. P. C. 310 ; 26 T. L. 


UfaVtt, .. ' 

R. 420 ; Facsimile Letter 


In the following cases the injunction was 0 Jm 7s 8 ) 

London and Westminster Insurance Oorporat^, Ltd. (1863)j^^ • 

843 ; Cohnial Liff Aesuranee Co. v. Eonu and 

(1864), 33 Beav. 648; Merchant BanktM Co. of Coi^fw 

1/oinl Sfocfc Bank (1878), 9 Ch. D. 660 CklJ.^7 i 

Banking Co. v. Capital and Courdxes Bank (1878), o k no Zealand 

AuswJan ModgaXnd and f ^'^1 ta cTvS. 

165; 6T. L. B. ^2 (defendant trading as Tower Tea Co.); 
H.L. — XXVl|. ^ ° 
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SlOT. 8. 

Tndiaff 
Naiiief of 

Firmi, ftiRl 
Compsalef. 

Fancynmnes. 

Names of 
companiet. 


allomble to take the vihole of the tracing name of an existing firm 
and merely make an addition thereto, especially if such addition 
would suggest the idea of amalgamation (</). 


1334. Where the trade name belongs to none of the foregoing 
classes, but is what may be called a fancy name, the court, as a 
general rule, intervenes to prevent another person adopting the 
samp trade name, if there is any real chance of confusion (r). 

1336. There is a statutory provision preventing a company from 
being registered with a name so closely resembling that of a company 
already rej^stered as to be liable to cause confusion («). Apart from 
this provision, a limited company can be restrained from carrying 
on business under a name likely or calculated to deceive (t). An 
injunction may also be granted against the directors allowing the 


Army and Navy Co-operative Society, Jjtd> v. Army, Navy, und Q^vil Service 
Co-operative Society of India, Ltd, (1891), 8 R. P. C. 426 ; Saunders v. Sun 
Life Assurance Co. of Canada, [1894] 1 Ch. 537 (piaintiil trading as 
Sun Life Assurance Society) ; Aerators, Ltd. v. Tollit (1902), 19 R. P. C. 
418; [1902] 2 Ch. 319 (defendant trading as Automatic Aerator Patents, 
Ltd.) ; Naliorud Cash Register Co,, Ltd. v. Theeman {1901), 24 R. P. C. 211 
(defendant trading as Cash Register Co.) ; Bi^ish Vacuum Cleaner Co., 
Ltd, V. New Vacuum Cleaner Co,, Ltd, (1901), 24 R. P. C. 641 ; [1907] 2 
Ch. 312 ; Mectromobile Co,, Ltd, v. BrUiik ElectromohUe Co., Ltd. (1907), 25 

R. P. C. 149, C. A. ; 97 L. T. 196; Scottish Union and National insurance 
Co. V, Scottish National Insurance Co., Ltd. (1908), 26 R. P. C. 105 ; [1909] 

S. C. 318 ; Randall {E. E.), Ltd, v. Bradley {E.) <9 Son (1907), 24 R. P. C. 

657 (plaintiff trading as American Shoe Co. ; defendant as Anglo-American 
Shoe Co,)f Ellwtt y. Expansion of Trade, Ltd. (1909), 27 R. P. C. 54 ; 54 
Sol. Jo. 101 (plaintiff trading as Trade Extension Co.). In the following 
cases, where injunctions we» granted, the plaintiff’s trade name was wholly 
or in part the name of a patented article or system Daimler Motor Co. 
(1904), Ltd. V. London Daimler Co., Ltd, (1907), 24 R. P. C^ 379, C. A. ; La 
Sooiit4 Anonyme des Anciens Etahlissements Panhard et Levassor v. Panhard- 
Levassor Motor Co., Ltd. (1901), 18 R. P. C. 405; [1901] 2 Ch. 613; 
compare pp, 760 etseq., post. In the following case no injunction was 
granted Daimler Motor Car Co„Ltd, v. British Motor Traction Co., Ltd. 
(1901^, 18 R. P. C. 466 (defendants promoting Daimler Wagon Co., 
Ltd,). . • • 


{q) North Cheshire and Manchester Brewery Co. v. Manchester Brewery 
Co., [1899] A. C. 83; Ouvah Ceylon Estates, Ltd. v. Uva Ceylon Rubber 
Estates, Ltd. (1910), 27 R, P. C. 753, C. A. ; 103 L. T. 41?. 


(f) Grant v. Levitt (1! 
same name as plaintiff) 


(1901), 
iff); T 


, 18 R. P. C. 361 (defendant traded under 
'urton V. Turton (1889), 42 Ch. D. 128, C. A. 


In the following cases the defendants were restrained '.—Premier Cycle 
Co; Ltd. y. Premier Tube Co., Ltd. (1896), 12 T. L. R. 481 ; Eastman 
Photographic Matenals Co., Lid. v. John Griffiths Cydte Corporation, Ltd. 
(1898), 16 R. P. C. N)6 (plaintiff traded as Kodak Co., Lto. ; defendant 
M KodjA Cycle Co., Ltd.) ; Grant v. LwiU, supra ; Intematiohal Plasmon, 
lid. T. Plasmonade, Ltd. (1905), 22 R. P. C. 543 ; Resartus Co. v. Sartor 
Rssartus Co. (1008), 25 R. P. C. 808. 


(#) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 8 (1). As 
to the rules for comparison of names under this provision, see AercUors, Ltd, 
V. ToUitt, supra, per Farweix, J., at pp. 419, 420 ; jwe, further, title 
COMPAKISS, VoL V., pp. 84, 86. ^ 

<<) Merchemt Banking Co. of London v. MerehanU' Joint Stock Bank 
(1878), 9 Ch. D. 660. 5C&; and see note (fc), p. 162, notes (m), (p), p.-753, 
ante. A new company has not the natural rights oi an individual to start 
trade tn his own name (Ftas Cotton Spinners and Doublers* Association v. 
Harwood, Cash d Co., Ltd. {1901), 24 K. PC C. 533, 638 ; [1907) 2 Ch. 184 ; 
Kingston, MiUer d Co., Ltd, v. Kingston (Thomas) d Co,, Ltd. (1912). 29 
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company to continue to traje in such name, and, if the company 
has neen formed with a fraudulent purpose, an action lies against 
the promoters (a). The fact that a company has been so formed for 
a fraudulent purijose may be a reason why it should be just and 
equitable to wind it up (6). 

1336. In certain cases also the court restrains the use of a 

name for a place of business so like that of the plaintiff’s as to be 
calculated to deceive (c). Where a place of business is sold, even 
without the goodwill, the right to use the name of that place usually 
passes to the purchaser (d), particularly if the name is carved on 
or affixed to the building (^). ' , 

1337. In deciding whether two trading names are so alike as to 
cause confusion, the court considers the impression likely to be 
conveyed by the names as a whole (/'); but where a main and 
distinctive part of the plaintiff’s name or the name of his goods is 
taken, little attention is paid to the other portions of the defendant’s 
name (ji). The fact that the names begin with a different word is 


Sect. 
Tridiag 
Names of 
|s4ivldtiafa 
nrms, ant 
Companies 

Name of plac 
uf buaineis. 


Comparison 
of names. 


IJ. P. Cg 280 ; [1912] 1 ( Ii. 575; Brinsmead {John) cC Lid. v. BHns- 
mead {E 0. SUinlcy) and*\V(Mington & Som (1013), 30 R.P.C. 137, 160) ; 
fioe title CoMPANiKS, Vol. V., p. 86. 

(rt) La SociStS Anonyme des Anciens EtaJAmemenis Panhard et Levastor 
V. PanWard-Leva^sor Motor Co., Ltd. (1901), 18 R. P. C. 405, 409 ; [1901] 
2 Ch. 513. For other examples of such orders, see Uendriks v. Montagu 
(1881), 17 Ch. D. 538, 643, C. A. ; Tasaaud v. Tuasavd (1800), 44 Ch. D, 
578 ; Brinamead {John) <i' Hons v. Brinsmead {T, E.) & Hons, Ltd, (1896), 
13 T. L. H. 3, C. A. ; Pinet ei (He. v. MaUon LonU Pi%ot,Si4k, Pinet et 
Vie. V. MaUon Pinet, Ltd. (1807), 16 R. P. C. 65 ; [1898] 1 Oh. 179; 
Boatman Photogrnphw Materials Co., Ltd. v. John Ori^ths Cycle Corpora- 
iion. Ltd. (1898), 15 R. P. C. 105; Valentine Meat Juice Co. v. Valentine 
Ejiraet Co., Ltd. (1900), 17 R. P. C. 673, C. A. ; 83 L. T. 250; Lhyd^s v. 
Lloyd's {Houlhamvtori), Lid. (1012), 29 R. P. C. 433, C. A. ; 28 T. L. R. 
338 ; Lloyd's Bank v. Lloyd's Investment Trust Co., Ltd. (1912), 29 R. P. C. 
645 ; 28 ^1'. L. R. 370 : and see title Companies, VoI. V., p. 85. 

(b) Re Brinsmead {Thomas Edward) Sons, [1807] 1 Ch. 406, C. A. ; 

^nd see title Companies, Vol. V., pp. 397, 398. • 

•(c) Boulnois Y. Peake (1868), *13 Ch. D. 613, n. ('* Carria^re Bazaar”) ; 
Bodega Co. and Riviere v. Owens (1889), 7 R. P. C. 31 ; 23 L. R. Ir. 371 
(“ Bodega ”) ; JBoussod, Valadon Co. v. Marohant ( 1907), 25 R. P. C. 42, 
(\ A. (“ Goupil Gallery”); contra, Civil Service Supply Association y. 
Dmn( 1879), 13 Ch. D. 612. Where a bank had registered as a telegraphic 
address ” Street, London,” the court refused to interfere at the instance of 
a trader whose letters were frequently so addressed {Street v. Union Bank 
of Spain and Efwland \ISS5), 30 Ch. D. 166). 

{d) Boussod, VJladon dt Co, v. Marchant, supra, at p. 52 ; Nicholson 
db Co,, Lid. V. Buchanan (1900), 19 R. P. C. 321 ; Townsend v. Jarman 
(1900)*, 17 R. P. C. 649,663 ; [1900] 2 Ch. 608 ; Findlaler, Mackie, Todddb 
Co. Y. Newman db Co. (1902), 10 R. P. C. 2.36, 242; see also Motley v. 
Downham (18a7). 3 My & Cr. 1. 

(c) Boussod, Valadon dk Co. r. Marchant, supra ; Townsend v. Jarman, 
supra. 

(/) As to the type of purchaser to be considered on the question of 
whether the similarity is sufficient to deceive, see Uendrika v. Montagu 
(1881), 17 Ch. D. 638, C. A. ; Turton v. Turton (1889). 42 Ch. D. 128, 
C, A. ; EUetromobUe Go., Ltd. r. British EUctronypbJe Co., lAd. (1907). 26 
R. P. C. 149, 163, C. A. ; 24 T. L. R. 192; Scomh Union and National 
Jnsuranoe Co. v. Scottish National Insurance Co., Ltd, (1908), 26 B. P. C. 
i06, 109; [1909] S.C. 318. 

ig) See the oases cited in notes (ia), {p), p. 763, ante. 

» 3 0 2 
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Shot. 2. not decisive on the question of 8imil%rity (h), though considerable 
Trading weight is attached to this feature (i). The fact that the plaintiif 
Names of company or firm is often called by some shorter title, which the 
^divldna^, name adopted by the defendant resembles, is also important (^), 
Firms, m again, not decisive (1). 

tonemes. Further, less wide protection is afforded to a name of a descrip- 
fivo nature, and the custom of the particular trade as to the use of 
similar names must also be considered (m). 

Anigntneot of 1336. The right to use a trading name cannot be assigned in 
trade nanifs. gr^gg or except in connexion with a real business (n). The 
purchaser of the goodwill of a business has in general the right to 
continue io use the trade name (o), subject to the limitation that he 
must not so use it as to expose any other person to liability (p) ; 
such a purchaser has also the right to restrain any other person 
from untruly representing that he carries on or is the si^fcessor to 
the business (q). 


{h) North Cheshire aiid Manchester Brewery Co. v. Manchester^ Brewery 
Co., [1899] A. C. 83. 

(i) Accident Insurance Co.„ Ltd, v. Accident, Disease, and General 
Insurance Corvoration, Ltd. (1884), 54 L. J. (cu.) 104, 105 ; Eoyton "Wood 
Stone Firms, Ltd. v. Qething (1910), 27 R. P. C. 605, 625 ; Facsimile Letter 
Frinting Co., Lid. v. Facsimile Typewriting Co. (1912), 29 R. P^'C. 557, 
659 ; see also Schweitzer v. Atkins (1868), 37 L. J. (cii.) 847. 

{k) Otard, Dupuy Co. v. Otard de Montebello Cognac Co., Ltd. (1893),. 
10 T. L. R, 67 ; Standard Bank of South Africa, Ltd. v. Standard Bank,. 
Ltd. (1909), 26 K. P. C. 310; 25 T. L. R. 420 ; lie Allan Bamsai/s Trade 
Mark, Mutatti {B.) dt Sons, Ltd. v. Murad, Ltd. (1911), 28 R. P. C. 497, 
609 ; Bce also Biimstcd y. General Meversionary Co,, Ltd. (1888), 4 T. L. R. 
621. 

(1) Daimler Motor Car Co., Ltd. y. British Motor Trctrtion Co., Ltd^ 
(1901), 18 R. 1*. C. 485, 471 ; Findlater, Mackie, Todd tO Co. v. Newman 
it Co. (1902), 19 R. P. C. 235; British Vacuum Cleaner Co., Ltd. y. New 
Vacuum Cleaner Co., Ltd. (1907), 26 R. P. 0. 641, 652; [1907] 2 Ch. 
312 ; Boyal Insurance Co. v. Midland Insurance Co., Ltd. (1908), 26 R. P. C. 
95, C^A. ; see also Street v. Union Bank of Spain and England (1885), 30 
Ch. D. 156 ; Cowen v. Ilulton (1882), 46 L. T. 897, C. A. * c 

(wi) Seo note (p), p. 763, ante, and especially the cases there cited aa to* 
insurance companies. ^ 

(n) Baiber y. Manico (1893), 10 R. P. C. 93 ; Thomeloe v. Ilill (1894), 
HR. P. C. 61 ; [1894] 1 Oh. 569; see also Ullman tO Co. v. Leuba (1908), 
25 R. P. C. 673, P. C. ; [1908] A. C, 443 ; and note {1), p. 752, ante. 

( 0 ) Levy v. M'aUer (1879), 10 Ch. D. 436, C. A. ; Hall v. Barrows (1863), 
4 l)o G. J. & Sin. 150 ; Churton v. Douglas (1859), 'John. 174 ; Thynne y. 

• Shove (1890), 45 Ch. D. 677. But for this purpose •the assignment of 
goodwill should be ex^ss {Scott v. Bowland (1872), 26 L, T. 391 ; Gray v. 
Smith (1889), 43 Ch, D. 208, 220, C. A. ; see also Leather Vloih'Co. v. 
American Leather Cloth Co. (1866), 11 II. L. Cas. 623 ; Uall v. Barrows 
( 1864), 9 L. T. 561). As to the use of the partnership name by partners on' 
dissolution of a partueiship, see title Pautnersiiip, Vol. X"X1I., p. 83 ; 
as to goodwill goneinlly, see title Trade and Trade Unions, pp. 690 et 
seq., ante. . 

ip) See note {a), p. 749, ante. ' 

((/) Townsend v. Jarman (1900), 17 R. P. C. 649; [1900] 2 Ch. 698, 
discussing and explain jpg Montreal Lithographic Co. y. S^iston, [1*899] 
A. C. 610. As to what amounts to such representation, seo Scott v. 
Scott (1867). 16 L. T. 143; see also Nicholson db Co., Ltd. v. Buchanan 
(1900), 19 B. P. 0. 321 : liiekfrby v. Rehy (1903), 20 R. P. C. 380 ; see 
ttleo note (n), p. 749, ante. The restraint extends to the vendor of tli& 
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A person can be restrained^rom untruly represeuting that he is 
aa agent of another hrm (r). He is, however, entitled to advertise 
that he has l^een with another person or firm, if such is the 
fact {s)y but must take care not to do it in such a way as to lead to 
the impression that he is connected with, or is the successor to 
such person or firm (/)• ' 

Similarly, a person can be restrained from improperly using of 
disclosing a trade secret or other confidential information \\diich he 
has acquired in the course of his emplo 3 ^ment or which ha^ been 
divulged to him in breach of confidence l>y a servant or employee (a). 


Sbot. s. 
Trading 
Names of 
In^vidnals, 
Arms, and 
Companies. 

Trade secret. 


Skct. 3. — Trade Names of Goods, 

1339. A manufacturer may in some cases have a monoix)ly in I'orgonai 
his own name as attached to his goods (a). Other personal names names, 
may in scgne cases be treated as fancy names (h), 

1340. The court, although unwilling that a manufacturer should i^ocal namea 
get a monopoly of a local name (c), recognises that there is not 


goodwill of a business {Cfiurton v. Dotiglaa (1859), John. 174), and where 
<he name under which the business was carried on was a fancy one, the 
vendor may be unable to use it at all {Fomeroy {Mr8,)f Ltd. v. (1906), 
24 R. P/^. 177, 188 ; 23 T. L. R. 170). This may even be the case if the 
4 iamo is a real one if the exclusive use has boon assigned {ibid., at pp. 188, 
191; see also llury v. Bedford (1863), 0 Jur. (n. 8.) 956), but a very 
strong case w'ould ne needed to establish this {Franke v, (Jhappell (1887), 
.3 T. L. U. 524 (Richter concerts) ) ; see title rAUiNKasdiP, Aol. XXll., 
pp. 83, lOG, 107. 

(r) Wiieeler and Wihon Manufacturing Co, v. Shakeepear 39 

L. J. (cii.) 36. 

(«; Leather Cloth Co, v. American Leather Cloth Co. (1865), 11 H. L. Cas. 
523; Williams y. Osborne (1865), 13 L. T. 498 ; Cundey v. Lencill and 
Pike (1908), 24 T. L. R. 584. Even an untrue assertion to this effect 
could not be restrained in the absence of special damage (Cundey v. 
Lerwill and Pike, suora, at p, 586). In liickett, (hckerell (9 Co., Ltd. v. 
Xevili (1904), 21 U. V. C. 394, it was held that the widow of a mall who 
trifthfuily described himself as ’“from Cockerel & Co.” could continue to 
trade under the same style. 

(i) As, for instance, if the name of his former firm is made too promi- 
nent (Qlenny v. Smith (1865), 2 Drew. & Sm. 476; Uookham v. roitage 
<1872), 8 Ch. App. 91, 95; Cundey y, Lem ill and Pike, supra; see also 
Matthews v. Hodgson (1886), 2 T. L. R. 890, 0. A. ; Jefferson Dodd, Ltd. 
V. Dodd's Drug Stores, Ltd. (1907), 25 R. P. C. 16). 

(u) Sec, further, titles Agency, Vol. I., p. 181; OopyruGirr and 
I^iTERARY Property. Vol. VIII., pp. 146, 147, 11/0, 193; Injunction, 
Vol. X,VII., j)p. 254, 265; Master and Servant, vol. XX., pp. 126, 127. 

(a) See pp. 750 et seq., ante ; and compare note (g), p. 694, ante. 

. (b) See note (^), p. 688, ante. 

(o) This is particularly the case where the article sold is a natural 
product of the locality (Pugby Portland Cement Co., Lid. v. Eug^ and 
A'cwbold Portland Cement Co., Ltd. (1891), 9 K. P. C. 46, C. A. ; Bewlay 
<0 Co., Lid. V. Hug^s (1898), 15 R. P. C. 290 ; Grand Hotel Co. of Caledonia 
Swings, Ltd. v. Wilson (1903), 21 R. P. C. 117, 134, P. C. ; [1904] A. C. 
103) ; ^though even in this case an injunction may be granted (Seiseo 
V. Vrovetende (1866), 1 Ch. App. 192; see Saxle^nor v. ApoUinaris Oo, 
(1897), 14 R. P. C. 645; [1897] 1 Ch. 893; Eadde v. Norman (1872), 
L. R. 14 Eq. 348). AVhere ^e article is not a natural product the 
plaintiffs task is easier, since there is less need for the defendant to adopt 
the name ; see Montgomery v. Tlumpson (1891), 8 R. P. C. 361, H, L . ; 
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8*ot. 3. the same necessity for the defendaniiito use such a name as in 

Trade the case of a purely descriptive word (cl) ; hence, the burden 

of on the plaintiff who seeks an injunction on the ground that such 
^ local name has come to indicate his goods only is less than on 
one who seeks to show such a secondary meaning in the case of 
a descriptive word(6*). Such meaning can be acquired even if 
the plaintiff has been the only manufacturer of the articles in 
question in the district (/). The court relieves much more freely 
where the defendant is not in the locality, and so has no reason for 


[1891] A. C. 217 ; Huntley and Palmer v. Heading Biscuit Co.^ Ltd. (1893), 
10 R. P. C. 277 ; 9 T. L. 11. 402 ; Worcester lioyal Porcelain Co. v. Locke 
& Co. (1902), 19 R. P. C. 479, 488 ; 18 T. L. R. 712 ; Brock (C. T.) & Co.'a 
Crystal Palace Fireworks, Ltd. y. Paine (James) & Sons (1911), 28 R. P. C. 
697, 0. A. In some cases the courts treat a local name asLa faimy name; 
see Powell v. Birmingham V inegar Brewery Co., Lid. (1897), 14 R.T. C. 720, 
11. L. ; [1897] A. C. 710 (“Yorkshire Relish’') ; Daniel and After v. 
Whiiehonse and BriUon (1898). 15 R. P. C. 134; [1898] 1 Ch. 685 
(“Brazilian Silver”). See also pp. 691, 694, note (r), ante. 

(d) Huntley and Palmer v. Heading Biscuit Co., Ltd. (1893), 10 R. P. C. 
277 ; 9 T. L. R. 462. c • 

(«) See the cases cited in note(c), ante; and sec also TfotAmnooa 
V. Curne (1872), L. R. 5 H. L. 608 ; Siegert v. Findlater (1878). 7 Cfi. D. 
801 ; Qrezier and Doyle y. Auiran (1896), 13 R. P. C. 1, C. A. )^Jiey v. 
Lecouturier (1910), 27 R. P. C. 268, H. L. ; [1910] A. C. 262. Where, 
however, it can be shown that the name originally had a descriptive 
meaning in the trade, it is very difliciilttoshow thatithaslo8tit(lKow (£r 
Son v, Hopiisch (1900), 17 R. P. C. 321, 330 ; affirmed (1900), 18 R. P.C. 
27, C. A.). In the following cases the plain tiff succeeded: — McAndrexo 
y. Bassett (1864), 4 De G. J. & Sm. 380 (“Anatolia Liquorice”) ; Seixo 
V. Provezende (1865), 1 Ph. App. 192 (“Seixo”) ; Woiherspoon v. Currie, 
supra (“Gloiifield Starch”); Hadde v. Forman (1872), Jj. R. 14 Eq. 
348 (“Loopoldshall ”) ; Apollinaris Co., Ltd. y. Forrish (1875), 33 L. T. 
242 (“ Apollinaris”) ; Siegeii v. Findlater, supra (“Angostura Bitters”) ; 
Montgomery v. Thompson (1891), 8 R. P. C. 361, 11. L. ; [1891] A. C. 217 
(“ Slone Ale.s” ) ; Huntley and Palmer v. Heading Biscuit Co., Ltd., supra 
(“ Reqding Biscuits ”) ; Grezier and Doxjle v. Autran, supra; Hey v. 
Lecouturier supra (•* Chartreuse ”) ; Hoekingham Hail. Co., Lid. aryi 
Jarrahdale Timber Co., Ltd. v. Allen (1896), 13 T. L. R. 80, C. A. 
(“ Jairalulale Jarrah ”) ; Powell v. Birmingham Vinegar Brewery Co.y 
Lid., supra (“Yuikshiie Relish”); Suxlehner v. ApolUnchis Co. (1897), 
14 R. P. C. 645 ; [1897] 1 Ch. 893 (“ Hiinyadi”) ; Daniel and AHer v. 
Whiiehouse and Britton, suinra ; Bewlay ti* Co., Ltd, v. Hughes (1898), 
16 R. P. C. 290 (“Dindigui”) ; irorce«/fr Hoyal Porcelain Co. v. Locke 
d- Co. (1902), 19 R. P. C. 479, 488; 18 T. L.e R. 712 (“Worcester 
China” }; Brock (C. T.) d Co.'s Crystal Palace Firetc^rks, Ltd. v. Paine 
(JawM) ^ (1911)f 28 R. P. C. 607, C. A. (“Crystal Palace”); see 

^so Heddaway d Co., Lid.y. Irwell and Eastern Huhber Co., Lid. (1906), 
23 R. P. C. 621 (“Lancashire”). In the following cases the plaintiff 
failed ; — Hugby Portland Cement Co., Lid. y. Rugby and Fewbold Portland 
Cement Co., Ltd. (1891), 9 R. P. C. 46, C. A. (“Rugby Cement”); 
Wolf d Son V. Fojpiisch, supra (“Spanish Graphite”); Whitstable Oyster 
Fisherry Co. v. Uayling Fisheries, Ltd. (1901), 18 R. P. C. 434, C. A. 
(“Whitstable Oysters^’); Grand Hotel Co. of Caledonia Springs, Lid. 
V. Wilson (1903), 21 R. P. C. 117, P. C.; [1904] A. C. 103 (“Caledonia 
Water’ ). As to the form of injunction, see note (A), p. 772, pest; 
as to injunctions generally, see title Injunction, Vol. XVII., pp. 197 
et seq. 

if) Woiherspoon y. Currie, supra ; Siegeft y. Findlater, supra ; Mont- 
gomery y. Thompson, supra. 
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the use of the name, or has gone there merely to be able to use 
the name (g). Generally speKH ng, the right to the use of a name Trade 
denoting locality of origin ^ses with the land from which the Names of 
product comes \)r on which the business is carried on (h), 


1341. Where the trade name is of a descriptive character (t), the Descriptive 
burden is on the plaintiff to show that it has acquired a secondary names, 
meaning when applied as a designation of goods in a particulaif 
trade (A'), so as to mean the plaintiff's goods and not merely goods 
of the class denoted by its primary signification (1). This is a 
question of fact(7a), depending on the joint effect of the nature 
of the word in question (ti) and the strength of the plaintiff’s 
evidence (o). 


(a) Price's Patent Candle Co. v. Ogston and Tennant^ Ltd. (1900), 

26 K. P. C. 797, 813 ; compare Seixo v. Provezende{l^65), 1 Cli. App. 192, 
where the^ourr was influenced by the fact that though the defendant hod 
a vineyard in the Seixo district, he was also sellmg under this name wino 
coming from another district; Free Fishers and Dredgers of Whiistable v. 
EUiott (1888), 4 T. L. R. 273, where an iniunction was granted to restrain 
the defendants who had a concurrent right of user of a local name from 
using the name in connexion with oysters not coming from that district. 
But the lucre fact that the defendant has no right to use the name does 
not relieve the plaintiff from the necessity of showing that it means his 
aoodB J£alifomm Fig Syrup Co. v. Taylor's Drug Co., Lid. (1897), 14 

K. P. 0?o64, C. A. ; 13 T. L. R. 438 ; Wotherspoon v. Currie (1872), L. R. 5 
H. L. 508; Huntley and Palmer v. Reading Biscuit Co., Ltd. (1893), 10 
R, P. C. 277; 9 T. L. R. 462; compare title Injunction, Vol. XVII., 
p. 259. 

(h) Van Zeller v. Mason, Cattley <& Co. (1907), 26 R? P. C. 37 ; but 
compare Brock {C. T.) c9 Co.'s Crystal Palace Fireworks, Lid. v. Paine 
{James) (& Sons (1911), 28 R. P. C. 697, C. A. 

(i^ The tendency of the court is to regard names of a laudatory nature 
as descriptive* see Re Crosfield {Jose^) d? Son, Ltd.'s Application to 
Register a Trade Mark {‘^Perfection") (1909), 26 R. P. C. 837, C. A. ; 101 

L. T. 587 (“Perfection”): and the court is not acute to find a name 

non-descriptive because of some technical inaccuracy {Parsons Brothers 
<9 Co. V. Qillespie dt Co, (1898), 15 R. P. C. 67, P. C. ; [1898] A. C. 239 
(‘J Flaked Oatmeal”) ). • 

{k) A word may have a distinctive siraification when used as a name, 
though not when used otherwise {McAndrew v. Bassett (1864), 4 
De G. J. & Sm, 380 (“ Anatolia Liquorice”) ; Havema Cigar and Tobacco 
Factories, Lid. v. Tiffin (1906), Ltd. (1909), 26 R. P. C. 473, 0. A. 
(“Corona”)). 

(l) It has been said that the secondary meaning must have wholly dis- 
placed the primary meaning in the trade {Cellular Clothing Co. v. Maxton 
and Murray (189^), 16 R. P. C. 612; affirmed (1899), 16 R. P. C. 397, 
405, H. L. ; 1 Fraser (House of Lords), 29 ; Hommd v. Bauer <9 Co. (1904), < 
22 R- P. CL 43, 47, C. A. ; 21 T. L. R. 80; Weingmen Brothers v. Rosen- 
thal, Same v. Sherwood <j& Co. (1904), 21 R. P. C. 212, 215 ; contra, 
Burberrys v. Cording {J. C.) <6 Co., Ltd. (1909), 26 R. P. C. 693, 704 ; 
100 L. T. 986 ; and the cases cited in note (o), p. 700, post). 

(m) Cellular Clothing Co. v. Maxton and Murray (1899), 16 R. P. C. 397, 

H. lj.,per Lord Hal 8BT7KT,L.C., at p. 404; I Fraser (House of Lords), 29 ; 
see also Reddaw^f v. Banham (1896), 13 R. P. C. 218, 221, H. L. ; [1896] 

A. C. 199, where the questions left to the jury by Collins, J., and 
approved by the House of Lords, are set out. 

(n) Thus, the burden on the plaintiff is lessfwhere the word is not a 
natural woi^ obviously and simply descriptive of the goods {Faulder <k Co., 


(o) For note (o) see p. 760, post. 
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Sect. 3, 1342. Another class of case in which there is often a contest 

Trade whether a name means goods of ^ particular manufacture or 

Names of goods of a particular kind is where a new description of goods is 
the market and the public first get to Iftiow it by the 
New cinRs name in question (p). Generally the contention that the name 

goods. 


ltd. T. EutUon (0. 6.], ltd. (1903), 20 R. P. C. 477, 494, C. A. ; 19 

T. L. R. 462; Cellular Clothing Co. v. Maxton and Murray (1899), 16 
R. P, C. 397, H. L., per Lord Davet, at p. 409 ; 1 Fraser (House of 
Lords), 29. 

(o) Where the only goods of the kind on the market have been those 
made by the plaintiff, the use of the word in connexion with these goods is 
consistent with either alternative, and is therefore inconclusive [Cellular 
Clothing Co. v. Maxton and Murray, supra, at p. 409 ; compare Siegeri v. 
FindlaUr (1878), 7 Ch. D. 801, 813 ; Kinnell [CharUs P.) d; Co., Lid. v. 
Ballantine d* Sons (1909), 27 R. P. C. 186, 190). So, too, the evidence of 
witnesses who only know the article as made by one maffufacfcirer is of 
little value [Burberrys v. Cording [J. C.) d Co., Ltd. (1909), 26 R. P. C. 
693, 704; 100 L. T. 985). Where the plaintiff has himself always used the 
word with his name in the possessive case, this niay be some evidence 
that he did not consider it as a distinctive word in itself [Hommel v. 
Bauer d Co. (1904), 22 R. P. C. 43, C. A. ; Fttm v. Webster and girling 
^1904), 21 R. P. C. 373; WhUstable Oyster Fishery Co. v. Uayling 
Fisheries, LUl (1901), 18 R. P. C. 434, C. A.; see also note (</), p. 762, 
post). In the following cases the plaintiff succeeded where tliejpames 
vrere primd facie descriptive or lauaatory : — Braham v. Bu^slara{lS^Z), 

1 Hem, & M. 447 (“Excelsior White Soft Soap”) ; Bno v, Bunn d Co. 
(1893), 10 R. P. C. 261 (“Fruit Salt”); Iteddaway v. Banham (1896), 
13R.P.C.218, H.L.; [1896] A. C. 199 (“Camel Hair”); Liebig's Extrad 
of Meat Co., Lidj^r. Chemists' Co-operative Society, Ltd. (1806), 13 R. P. C. 
736, C. A. (“Liebig Co.’s Extract of Meat,” “Liebig’s Extract of Meat” 
having been hehf to bo non-distinctivo) ; Bay v. Biley and Whittaker 
(1900), 17 R. P. C. 617; 48 W. R. 556 (“ Black Drink”) ; Faiilder d Co., 
Ltd. V. liushton [0. d G.), Ltd. (1903), 20 R. P. C. 477, 491, C. A. ; 19 
'r. L. R. 452 (“Silverpan”) ; Vacuum Oil Co., Ltd. v. Gooch and Tarrant 
(1909), 27 R. P. C. 76 (“Vacuum Oil”); Kinnell [Charles P.) d Co., Ltd. 
V. Balla^itine & Sons, supra (“Horseshoe Boilers”). In the following 
cases the plaintiff failed: — Baggett v. Findlater (1873), L. R. 17 Eq. 29 
(“Nourishing Stout”); Kelly v. Byles (1880), 13 Ch. 1). 682^ 691, C. 
(“Post Qtlice Directory”) ; Schove v. 8chminck6 (1886), 33 Ch. D. 6w 
(“ Castle Album ”) ; Symington d Co. v. Footman, Pretty d Co. (1887), 3 
’r. L. R. 488 (“ Guaranteed Corsets ”) ; Native Guano Go. v. Sewage Manure 
Co. (1889), 8 R. P. C. 13,3, 11. L. (“Native Guano”); Parsons Brothers 
d Co. V. Gillespie d Co. (1898), 15 R, P. C. 67, P. C. ; [1898] A. C. 239 
(“ Flaked Oatmeal ”) ; Cellular Clothing Co. v. Maxton and Murray, siwra 
(“Cellular”); Whitsiable Oyster Fishery Co. v. Hauling Fisheries, Ltd., 
supra (“Imperial”); IVum v. Webster and Girling, supra (“White 
Viennese Band ”) ; Bipley v. Griffiths [id02), 19 R. P. C. 690 (“ Oval Blue ”) ; 
Fels V. Christopher Tltomas and Brothers, Ltd. (1903), 21 R, P* C, 85, 
C, A, (“Naptha Soap”); Weingarten Brothers v. BosenihaT, Same y. 
Sherwood d Co. (1904), 21 R. P. C. 212 (“Erect Form"); see also 
Weingarten Brothers v. Bayer d Co. (1905), 22 R. P, C. 341, H. L. ; 21 
T. L, R. 418 ; Bile Bean Manufaelnring Co. v. Davidson (1906), 23 R. P. C. 
726; 8 F. (Ct, of Sess.) 1181 (“Bile Beans”); Burberrys v. Cording [J, 0.) 
d Co., Ltd., supra (“Slip-on”); *Se<fiTn« [William), Ltd. x. Cassell d Oo., 
LUl (1913), 30 K. P. C. 199 (“Magazine of Fiction”). 

(p) “ Sing^er" Machine Manufacturers v. Wilson (1877), 3 App. Cas. 37j5 ; 
Braham v. Bustard, supra :Jde Harrison's Trade Mark, Harrison v, Woodroffe 
( 1889), 7 R. P. C. 25, 27 (“Albion”) ; Barlow and Jones v, Johnson [Jobes) 
d Co. (1890), 7 R, P. C. 395, 411, C. A. (“Osman”) ; see also Hirst y. 
Denham (1872), L. R. 14 Eq, 642, but this decision seems of very doubtful 
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ifl non-distinctive has only been successful where the goods were 
either the subject of a patent (f) or design (r) or of a secret process («). 
Where this is so, any person has, as a general rule, the right 
to use the name (0 to describe goods of this class after the patent 
has expired or the secret become known (a\ provided that he does 
not do it in such a way as to deceive (/;), but he is still 
bound in some cases to distinguish such goods from the goods o^ 
the original manufacturer (c). But while the secret is kept the 
court looks on this fact as an additional reason for restraining other 
persons from using the name, since not only are the rights of the 
manufacturer invcded by its misuse, but the public is deceived 
by not getting the article expected ((f). In some cases even a 
personal name may become imhlki juris by acquiring the secondary 


authority. Where the introducer of the new article calls it by a (iescrip- 
tive name? together with a fancy name, other persons are not entitled to 
take the combination {Braham v. Bustard (1863), 1 Hem. & M. 447). It 
iells strongly against the defendant’s contention that the name is descrip- 
tive if the goods sold by him are not of the class it is said to denote 
(Barlow and Jones v. Johnson (Jabcz) <£? Oo. (1890), 7 R. P. Cl. 395, C. A.); 
or if hef^usea a modified fvm of the word {Slaeen^er (& Sons v. Feltham & 
Co. (1889), 6 R. P. C. 631, 636, C. A. ; 6 T, L. R. 364). 

(q) Linoleum Manufacturing Go, v. Nairn (1878), 7 Ch. D. 834 ; see 
also thsLi^ases cited in note (i), p. 697, ante, note (/), infra. This rule 
does not apply in the case of articles which were only the subject of a 
foreign patent {Ee Cheseborough Manufacturing Co.'s Trade Mark, Be 
Pearson's Application to Register a Trade Mark (1901), 18 R. P. C. 191, 
0. A. (“Vaseline”)) As to patemts generally, see titl^ Patents and 
Inventions, Vol. XXII., pp. 125 et seq. 

(r) Winser (>o.. Ltd. v. Armstrong & Go, (1898), 16 R. P. C. 167 ; 
Harrison v. Woodroffe (1889), 7 R. P. C. 35 ; but compare Hirst v. Denham 
<187^), L. R. 14 Eq. 642. 

(8) Siegert y, Findlatcr (1878), 7 Ch. D. 8 )1, per Far, J., at p. 813 ; and 
eee the cases cited in note (i), p. 697, ante, note (d) infra. 

(t) Singer Manufacturing Co. v. Loog (1882), 8 App. Cas. 15; Linoleum 
Manufacturing Go. v. Nairn, supra ; Wheeler and Wilson Manufacturing 
Go. V. Shakespear (1869), 39 L. J. (cii.) 36; Young v. Macrae (J862), 
9 jur. (N. s.) 822; see also the cases cited in note(/), p. 697, ante, note (g), 
aupra. 

(а) Siegert v. Findlater, supra ; M<usam v. Thorlei/s CaUle Food Go. 

( 1880), 14 Ch. B. 748, 755, C. A., considering and doubting James y. James 
(1872), L. R. 13 Eq. 421; Magnolia MeUd Go. v. Atlas Metal Go. (1897), 
14 R. P. C. 400, C. A. ; [1897] 2 Ch. 371 ; Magnolia Metal Co. v. Tandem 
Smelting Syndicate, Ltd. (1900), 17 R. P. C. 477. H. L. ; see also note (t), 
p. 697, ante. • 

(б) For cases where it has been held that the use was calculated to 
deceive, see Singer Manufacturing Go. v. Spence {Jmnes) Go. (1893), 10 
Pw. P. C. 291; Singer Manufacturing Co. v. British Empire Manufacturing 
Go., Ltd. (1903), 20 R. P. C. 313 ; see aUo Sykes y. Sykes (1824), 3 B. & C. 
641. For cases whore the use was held to bo fair, see Singer Manufacturing 
Co. y. Loog, supra ; Magnolia Metal Co. v. Tandem Smelting Syndicate, Ltd., 
supra ; Armstrong Oiler Co., Ltd. v. Patent Axlebox and Foundry Go., Ltd. 
(1910), 27 R. P. C. 362 

k) Magnolia Mklal Go. v. Atlas Metal Co., supra. 

(d) Siegert v. Findlatcr, supra : Massam v. Thorleu's Cattle Food Co., 
supra, ; Orezier and Doyle v. Autran (1895), 13 R. P. C. 1, (’. A.; Powell 
V. Birmingham Vinegar Brewery Co., Ltd. (1897),®14 R. P. C. 720, H. h. ; 
Jieyy. Leeouturier (1910), 27 R. P. C. 268, H. L.; [1910] A. C. 262. No 
rights in such name can pass t# a person not possessing the secret {Bey v. 
.Leeouturier, supra ; compare Ootton v. QUlard (1874), 44 L. J. (cn.) 90). 
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Trade 
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Trade Marks, Trade Names, aitd Deszoks. 


SioT. 3. meaning of goods made in a particular way (e) or for a particular 
Trade object (/). • 

Goods. 1343. The plaintiff need not prove that the name bas always been 
~ ^ used alone (^), or, indeed, that it has been used by him as a name for 
his goods, if the public has used it as such (h) ; nor need he show 
^ that the user has been such that the public associates goods so sold 
tvith his name, as long as it is shown that the public understands the 
name to mean the goods made by some special manufacturer (i) or 
sold by some special merchant (A:). Again, the name may have been 
used by him as a trade mark which has been expunged from the 
register (t), or as a part of a trade mark as to which he disclaimed 


(c) Liebig's Extract of Meat Co, v. Hanhury (1867), 17 L. T. 298 (“Liebig’s 
Extract ’’) ; eco also the cases cited in note (6), p. 761, ante, 
if) Gledhill {0. U.) <& tSons, Ltd, v. British Perforated Toilet Paper Co, 
(1911), 28 R. P. C. 714, C. A. (“Gledhill Rolls “) ; Nioatyle Maftafaeturing 
Co., Lid, V. Ellams Buplicalor Co. (1904), 21 R.P. C. 569, C. A.; but even 
where a name has become publici juris, the use of such terms as “ the 
original “ in combination with the name will bo restrained {Cocks v. 
Chandler (1871), L. R, 11 Eq. 446 ; compare Liebig's Extract of Meat Co, 
V. U anbury, supra). t • 

(fl) Ford V. Foster {\S1 2), 7 Ch, App. 611 ; Wotherspoon v. Currie (1872), 
L. R. 5 H. L. 508 (“ Glenfiold Starch ; Montgomery v. Thompson [ISdl), S 
R.P. 0.361,364, ILL.; [1891] A. 0.217 (“Stone Ales’’); IVoree^Royal 
Porcelain Co., Lid. v. Locke <£? Co. (1902), 19 R. P. 0. 479, 489 ; 18 T. L. R. 
712 (“ Worcester China”) ; Faulder <& Co., Ltd. v. Ruahton {0. & 0.),Ltd, 
(1903), 20 R. P. 0. 477, 495, 0. A.; 19 T. L. R. 452 (“ Silverpan”); 
Birmingham timgll Aims Co., Ltd. y , Webb Co. (1906), 24 R. P. 0. 27 
(“ R. S. A,”) ; as to the different rule relating to user lor the purpose ot 
establishing an “ old mark,” see notes (I), (m), p. 693, ante. It has, 
however, been said that where the name is primd Jacie a descriptive 
one, tho fact that the plaintiff has always used it with h|s name in the 
possessive case is some evidence that it was used descriptively see 
p. 760, ante. It has also been said that where the manufacturer puts a 
retailer’s name on tho goods, it goes against his case {Wolff d? Son y , 
Nopitsch (PJOO), 17 R. P. 0. 321, Oozens-IIardy, J.,at p. 330, relying 
on Re Wood's Trade Mark, Wood v. Butler (1886), 3 R. P. 0. 81, 0. A. ; 32^ 
Ch. If. 247); but in view of tho well-recognised practice* of retail^s 
putting their name on goods (see Whitstable Oyster Fishery Co, v. Uayliriff; 
Fishenes, Lid. (1901), 18 R, P. 0. 434, 0. A.; Reddaway d* Co., Ltd. v. 
Stevenson d Brother, Lid. (1902), 20 R. P. 0.276), this ’can hardly be- 
considered as of general application. 

(A) Siegert v. Findlater (1878), 7 Oh. D. 801 (“Angostura Ritters”). 

(i) Powell V. Birmingham Vinegar Brewery Co., Ltd. (1897), 14 R. P. 0. 
720, 730, 11. L. ; [1897] A. 0. 710; Woiherspoo^i v. Currie, supra, at 
[). 514; Lever v. Qoodwin (1887), 4 R. P. 0. 492, .504, 506, 0. A.; 
36 Oh. D. 1; Bammotid & Co. v. Malcolm, Brunker Co, (1892), ^ 
R. P. 0. 301 ; 8 T. L. R. 324. , 

(A) Carnage (A. IV.), Ltd, v. Randall {E, E.),Ltd. (1899), 16 R. P. 0. 185, 
197, C. A., where Lord Russell op KiLLOWEN,C.J.,at p. 192, pointed out 
that the risk of deception is less when the mark belongs to a retailer, since 
people who wislied for liis goods would naturally go to his shop. 

(f) Montgomery v. Thompson, supra; Powell v. Birmingham Vinegar 
Brewery Co., Ltd., supra ; Faulder i Co., Lid, v. Rushioh {0. db 0,), Ltd.^ 
supra; Neostyle Manufacturing Co. v. Ellam's Duplicator Co., supra. 
Day V. Riley and Whittaker ( 1900), 17 R. P. 0. 517 ; 48 W. R. 656. But in 
judging whether such a dford has acquired a secondary meaning, it must 
not be forgotten that the plaintifTs monopoly of its use may have been 
due to his claim to a trade mark (Re Trades Mark Heematogen,'* Bommet 
V. Qtlnuder Bauer dt Co, (1904), 21 R. P. C. 576, 687 ; 20 T. L. R. 666). 


I 
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any special trade mark rights The extent of the user which it 3. 

is necessary for the plaintiff to show depends on the nature of the Trade 
word and the ojjjier circumstances of the case (h). Names of 

Goods. 

1344. Where the name chosen for the goods is a fancy one tlie ^ — 

court will generally prevent others using it, provided that the 
plaintiff can show a sufiacient user (o). ^ . 

1345. Special importance may attach to a trade name where the nook 8<>id 
article is one that is sold retail in a form where the buyer does not 

see the original package (p). 

1346. Where a trader sells goods under a particular name the to n.uuc 
.manufacturer who supplies them in general acquires no rights in traderaii.i* 
‘the naiue(^). Where, however, the manufacturer sells goods mLukXrer. 
through different traders in the same or different countries under 

^ the same gamej the name belongs to the manufacturer (r). Such 

(m) Trade Marks Act, 1905 (5 Edw. 7, c. 16), s. 15 ; Bayer v. Baird 
(1898), 15 K. P. C, 615, 634; 25 R. (Ct. of Sess.) 1142. 

(n) In the case of a descriptive word it has been said that the user must 
extend til over England tr Scotland, as the case may bo, at least if a 
general injunction is sought {Cellular Clothing Co, v. Maxton and Murrag 
(1899), 16 R. P. 397, 408, H. L. ; 1 Aaser (House of Lords), 2i> 

(“ Cellw*^”) ). In Kelly v. Bylee (1880), 13 Ch. D. 682, 691, C. A. (“ Post 
Office Directory '’), jA3dKS,L.J., put the case higher, and said it must extend 
over the three countries ; see also lie Crosfield {Joseph) d; Son's Applicu^ 

Urn to liegister a Trade iMark (•* Perfection ”) (1909), 26 R. P. C. 837, C. A. ; 

101 L. T. 687 (“ Perfection ")• The same principle applies^to the case of a 
personal name {Chivers {S,) <& Sons v. Chwers {S.) c& Co., Ltd. (1900), 17 
R. P. C. 420). Where, however, the name is of a fancy kind a considerable 
general user, together with some user in the defendant’s district, is sufficient 
[Faulder <& Co.,Jjtd.\. Bushton {0. ifc Q.),Ltd. (1903), 20 R. P. C. 477, 491. 

C. A. ; 19 T. L. li. 452 (“ Silvcrpan”) ; see also Paine <& Co. v. Daniell c& 

Sons' Breweries, Lid. (1893), 10 R. P. 0. 71, 78; (I893j 2 Ch. 567 (“John 
liull”); Grantv. Levitt (1901), 18 R. P, C. 361 (“Globe Furnishing Co."); 

Bodega Co. and i^merev. Owen* (1889), 7 R. P. C. 31 ; 23 L. R. Ir. 371). lii 
Price's Patent Candle Co.. Ltd. y. Ogslon and Tennant, Ltd. ( 1909), 26 R. P. C. 

79^, 813 (“ Ldndon Candles ”), an^injunction was granted foralimitea area 
on proof of secondary meaning in the area; see also note(d), p. 750, ante ; 
ana as to the effect of local adverse user, see p. 717, jmL For further oases 
in which injundkions have been granted mainly on account of the parties 
being in the same locality, see Lee v. Haley ( 1869), 5 Ch. App. 165 (“ Pall Mall 
Guinea Coal Co.”); Newman's Case (undated), referred to in Merchant 
Banking Co. of London v. Merchants' Joint Stack Bank (1878), 9 Ch. D. 

560, 564. In MaUan yp Davis (1886), 3 T. L, R. 221, the use of the words 
” Old Established Dentist ” in a particular street was restrained. For 
cases where injunctions have been refused becaiaio the areas of trade 
were differeat, see Merchant Banking Co. of London v. Merchants' Joint 
Stock Bank, supra; Bumsted v. General Reversionary Co,, Ltd, (1888), 

•4 T. L. R. 621. 

(o) See note (r), p. 754, ante, note (f), p. 764, post. 

{p) Qrezier and Doyle v. Auiran (1896), 13 B. P. C. 1, 7, C. A. ; Mont- 
^meryy. Thompson (1891), 8 R, P. C. 361, H. L. ; [1891] A. C. 217 ; Re 
Pimms' Trade Mark, Thome {R.) dk Sons, Ltd, v. Pimms, Ltd, (1909), 26 
R. P. C. 221. 

(0 Defries {J.)dk Sons, Lid, v. Electric and Ordnance Accessories Co,, Lid. 

{im), 23 R. P. C. 341. • 

(r) Re Itala Fabbrica di AutomobUTs Applieation to Register a Trade Mark 
{ 1910), 27 R. P. C. 493 ; 64 Sol. 00. 662. So, too, a manufacturer who sells 
to the public articles bearing a certain mark, made according to a patent, 

« 
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IBADE MARKS, TRADE JSAIdSS, AND DE&XQJi^^ 


Seot.S. a name is attached to the owjier’s goodwill in the class of 
Ttade goods for which it is used, and can only be assigned with such' 
HamsB of goodwill («). , 

Ooods. 

r 1347. The rules for the comparison of the trade name of goods, 

of namcir” 80 far as they exist, are similar to those for the comparison of the 
• ' irading names of firms (t). Regard must also be had to the way 
ill whicli the name appears on the goods (a) and to the class of 
purchasers (/>). 


does not luee his light to the mark because his licence under the patent 
is witlulrawii [Freeman Brothers v. Sharpe Brothers & Co.^ Lid. (1800), . 
16 R. P. C. 205). So the name “ Richter Concerts ” was held not to • 
belong to the agent who first advertised them [Franhe v. Chappell (1887), 

3 T. L. R. 524). 

[s) Colton V. Gillard (1874), 44 L. J. (cii.) 90; Vmto \i Badman 

(1891), 8 R. P. C. 181, 191, C. A.*, 7 T. L. R. 317. On the dissolution 
of a partuership each partner has in general the light to use the trade 
name of goods sold by the firm [Benhow v. Low, Ia>w v. Benbow (1881), 44 
L. T. 875 ; Bine v. Lart (1846), 10 Jur. 106). As to the right to the 
partnership nnine, see title Pahtnkksiiip, Vol. XXII., p. 83. ^ 

[t) See pp. 755, 756, ante. In the following cises the plaintiff succeeded 
(Oio plaintiff’s trade name being given first, the defendant’s, second):— 
Stephens v. Peel (1867), 10 L. T. 145 (“ Stephen’s Blue Black ” ; “ Steelpens 
Blue Black ”) ; Schweitzer v. Atkins { 1868), 37 L. J. (ch.) 847 (“ CacHOfme ” ; 

“ Cocoatina”) ; Apollimiris Co., Ltd. v. Norrish (1875), 33 L. T. 242 
(“ Apollinaris” ; “London Apollinaris”) ; Slazenger & Sons v. Feltham 
ii' Co. (2) (1889), 6 R. P. C. 531, 635, 0. A. ; 6 T. L. R. 364 (“ Demon ” ; 
“Demotic”); lino v. Bunn Co. (1893), 10 R. P. C. 201 (“Eno’s Fruit 
iSalt”; “Dunn’s Fruit Salt and Potash Tablets”); Valentine Meat 
Juice Co. v. Valentine Extract Co.. Lid. (1900), 17 R. P. C. 673, C. A. ; 83 
L. T. 259 (“Valentine”; “Valtine”); Beddaway [F.) d) Co., Ltd. v. 
Frictionless Engine Packing Co., Ltd. (1902), 19 R. P. 505 (“Camel 
Hair”; “Karninl”); International Plasmon, Ltd. v. Plnsmonade, Ltd. 
(1905), 22 R. P. C. 543 (“Plasmon”; “ Plasmonadc,” “Plasmonoid”); 
Birmingham Small Arms Co,, Ltd. y. Webb d; Co. (1906), 24 R. P. C. 27 
(“B. S. A.” ; “ B. A. S. ”); Iron-Ox Bemedy Co., Ltd. v. Co-operative 
Wholesale Society, Ltd, (1907), 24 R. P. C. 425 (“Iron-Ox” Tablets; 
“Iron Oxide” Tablets); Be Pimms' Trade Mark, Thome [B.) efi 

Ltd. V. Pimms. Ltd. (1909), 26 R. P. C. 221 (“Thome’s Whisky”; 

“ Glen Thorne ”) ; Muralo Co. v. Taylor <£• Co. (1910), 27, R. P. C. 261 
("Muralo”; “Murnlo”). In the following cases the plaintiff failed: — 
Leahy, Kelly and Leahy y. C/orcr (1893), 10 R. P. C. 141, 162, II. L. (“The 
(iroat Two I) ” ; “G. & M. 2d”); Goodwin v. Ivory Soap Co. (1901), 
18 R. P. C. 389, C. A. (“ Ivy ” ; “ Ivory ”) ; Cropper Minerva Machines 
Co., ltd. V. Cropper, Charlton <t* Co,, Ltd. (19(76), 23 R. P. C 388 
(“Cropper”; “ Cropper-Cbarlton ”) ; Beddaway cf; Ob., Ltd. v. Irwell 
and^Eastem Bubber Co.S Ltd. (1907), 24 R. P. C. 203, C. A. (“Lancashire” ; 
“Lanco”); Aguasentum v. Cohen and Wilks (1909), 26 R.^P. 0. 661 
(“ Aquascutum ” ; “ Aquatite”) ; see also note (o), p. 702, note (n), p. 712, 
note (n). p. 753, ante. 

[a) Slasenger tff Sons v. Feltham tO Co. (2), supra ; but compare Leather 
Cloth Co. V. American Leather Cloth Co, (1865), 11 H. L. Cas. 523. 

[b) Beddaway dt Co., Ltd. v. Irwell and Eastern Bubbe\ Co., Ltd. (1906), 
2.3 R. P. C. 621, 629; Aquascutum v. Cohen and Wilks, supra; see also the 
cases cited in note (p), p, 766, post. Importance may be attached to the 
size of typo used for diff^nt parts of the name [Metzler v. Wood (1878), 

8 Ch, D. 606, 610, C. A.), ana to special script [Weingarten Brothers v. 
Buyer [OharUs) <St Co, (1905), 22 R. P. C, 341, H. L.; 92 L. T. 511; 
Bn Oros (IP. & 0.), Lid. V. Gold (1912), ^30 R. P. C. 117; 29 T. L. R. 
163). 
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. . ' Sect. 4.— Passing off by Qet-up or Mark. 

1348. The right to bring an action for passing off is founded on 
the same prindli^les as those relating to actions for the misuse of 
trade names (c), and, in fact, actions for misuse of the trade names 
of goods are only particular instances of such actions. The most 
usual form of action is for the use of a distinctive mark or get-ujj^ 
of goods. As the various grounds on which the right of action is 
based are only different instances of the same cause of action, the 
plaintiff may rely on some or all of them, and there are many 
cases where the use of a trade name not in itself distinctive, together 
with imitation of get-up (d), or carelessness or fraud in supplying 
.articles (^), or in the manner of trading (/), or the use of a label 
‘not in kct infringing the plaintiff’s registered trade mark, have 
established a case of passing off (^). 

1349. fii considering the question of get-up regard must be had 
to the common practice of the trade, as there can be no monopoly 
in matters of get-up which are common to the trade (/^) ; but this 
does not mean that matters which are common to the trade must 
bo whoMy disregarded, because the plaintiff may have a distinctive^ 
combination of matters which, separately, others have a right to 


(c) See pp. 744 et eeq., ante, 

(d) Lever v. Goodwin (1887), 4 R. P. C. 492, 684, C. A.; 36 Ch. D. 1 ; 
Townsend v. Jarman (1900), 17 R. P. C. 649; [1900] 2 Ch. 098 ; Weiu- 
(jarten Brothers v. Bayer {Charles) d? Co, (1905), 22 R. P#C. 341, II. L. ; 
Price's Patent Candle Co., Lid, v. Ogston and Tennant^ Ltd, (1909), 20 
R. P. C. 797, 812. 

(fl) Havana Cigar and Tobacco Factories, Ltd, v. Tijjm (1906), Ltd. 
(1909), 26 R. Pfd 473, C. A. 

(H Aft by copying the arrangement of the plaintiff’s price lists [Hart v. 
Colley (1890), 44 Ch. D. 193), or the get-up of his vans and show cards 
{Hodgson and Simpson v. Kynoch, Ltd. (1898), 15 R. P. C. 465 ; Parker and 
Smith V. SatchwelliSt Co,, Ltd. (1900), 17 R. P. C. 713, C. A.); but a mere 
imitation of his method of advrtising is not actionable {Wertheimer v. 
SiMwart, Coop*er <& Co. (1906), 23 R. P, C. 481 ; see also Midgley {S. T.) d 
Sons, Ltd. V. Morris and Cowdery (1904), 21 R. P. C. 314 ; Standard Idetd 
Co. y. Standard Sanitary Manufacturing Co. (1910), 27 R. P. C. 789, P. C. ; 
103 L. T. 440; De Long Hook and Eye Co, v. Newey Brothers, Ltd, (1911), 
29 R. P. C. 49, 59). 

{g) Alaska Packers' Association y. Crooks d Co. (1899), 16 R. P. C. 
503, C. A.; compare title Misrepresentation and Fraud, Vol. XX., 
p. 676. » 

{h) Packham & Vo., Ltd. v. Sturgess d Co. (1898), 15 R. P. C. 669, 672, 
C. A. ; Jamieson dk Co. v. Jamieson (1898), 15 R. V. C. 169, 180, C. A. ; 
14 T. L. R.neO; Payton d Co., Ltd. y. Titus Ward <& Co., Ltd. (1899), 17 
R. P. C. 68, C. A. ; Payton dk Co. y, Snelling, Lampard Co., Ltd, (1900), 
* 17 R. P. C. 628, II. L. ; Wolff <& Son y. NopiUch (1900), 18 R. P. C. 27, 32, 
C. A. ; London General Omnibus Co. v. Lavell (1900), 18 R. P. C. 73, 78, 
C. A. ; [1901] 1 Ch. 135 ; Imperial Tobacco Co. of Great Britain and 
^ Ireland, Ltd. y. P^AmeU dk Co. (1904), 21 R. P. C. 698, C. A. ; Be Long 
Hook and Eye Co. v. Newey Brothers, Ltd. (1911), 29 R. P. C. 49 ; Coleman 
d Co., Ltd. y. SmUh {Stephen) dn Co. (1911), 29 R. P. C. 81, C. A. ; [1911] 
2 Ch. 672 ; Jones Brothers, Ltd. v. AnglO’Amerie^ Optical Co. (1912), 29 
R. P. C. 361, C. A. If too many features of the two get-ups are alike, it 
may oeatly increase the bur<kn of proving that the other features are 
60 different as to prevent confusion ; compare Bu Cros (IT. dk 0.) y. 
Gold (1912), 30 R. P. C. 117 ; 29 T. L. R. 163. 
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Bbot. 4, use(t). No monopoly can, in generj>,l, be established for features 
TutiDgOff of shape or size adopted merely for the purpose of convenience 
br Cf«t-op Of fof gomo motive of utility ()t). * 

or MarJc. 

Te»t tobo ' considering whether the resemblance of the get-up of 

njjpiiocU the different goods is such as to cause deception, it must be 
• •remembered that the goods will not be seen side by side (1), and 
the proper test is whether the get-up of the defendant’s goods would 
be likely to deceive a purchaser who is acquainted with the 
plaintiff’s get-up (m), but trusts to his memory. It is to be assumed 
that the purchaser will look fairly at the goods (n), and that they 
will be shown fairly to him without distinguishing features 
being concealed (o). The court must also have regard to the class- 
of purchasers by whom the goods would normally be bought (p)‘ 


(i) London Oeneral Omnibus Co. v. Felton (1896), 12 T. L. R. 213 ; Jones 

V. Hallworth (1897), 14 R. P. C. 225; Frankau (Adolph) & Co., Ltd. y. 
FJlueger (1910), 28 R. P. 0. 130; but compare Ferry & Co., Lid. v. Hessin 
<0 ^'0. (1912), 29 R. P. C. 509, 530, C, A. 

(k) king Co., Ltd. v. Qillard & Co., Ltd. (1905), 22 R. P. C. 3^, C. A. ; 
Williams (j. B.) Co. v. BronnUy (H.) <0 Co., Ltd. (1909), 26 R. P. C. 765, 
773, C. A. ; Jones Brothers, Ltd. v. Anglo-American Optical Co. (1912), 29 
R. P. C. 361, 364, 368, C. A. ; contra. Edge (William) Sons, Ltd. y. 
^iccolls (William) d; Sons. Ltd. (1911), 28 R. P. C. 582, H. E. ; [1911] 
A. C. 093 (where the plaintiffs were held entitled to the monopoly of a 
particular shape of stick inserted in the wa^^hing-blue sold by them, 
though the use of a stick had formed the subject of a patent taken out 
by thorn). Tlfb use of a particular form of bottle may, however, be 
restrained (Day v. Riley and Whittaker (IWO), 17 R. P. C. 617, 521; 48 

W. R. 656; see also Hey v. Lecouiurier (IdOl), 25 R. P. C. 265, 283, 294, 

(\ A.; [1908] 2 Ch, 715, affirmed (1910), 27 R. P. C. 268, 11. L. ; [1910] 
A, C. 262). The use of a particular form for cigars was restrained in Elliott 
cC' Co., Ltd. Y. Hodgson (1902), 19 R. P. C. 519. 

(l) Wright, Crossley <& Co. v. Blezard (1910), 27 R. P. C. 299, 303 ; 
Birmingham Small Arms Co., Ltd. y. Webb dr Co. (1906), 24 R. P. C. 27, 

31 ; Lever y. Goodwin (1887), 4 R. P. C. 492, 504, C. A. ; 30 Ch. D. 1 ; 
AscoUgh Y. Johnson dt Co. (1887), 3 T. L. R. 735, C. A. ; Packham Co., 
Lid. Y. Sturgess & Co. (1898), 16 R. P. C. 669, 672, C. A. • 

(m) Payton <9 Co. v. SneUing, Lampard (t Co., Ltd. (1899), 17 R. P. C. 
48, 67, C. A. ; 16 T. L. R. 66; but see Jones Brothers, •.Ltd. v. Anglo- 
American Optical Co., supra, at p. 367. 

(n) Schweppes, Ltd. v. Oibbens (1906), 22 R. P. C. 601, 606, H. L. ; Payton 
(& Co. Y. SneUing, Lampard Co., Ltd., supra ; Schwerdtfeger (E. A.) & 
Co., AetiengeselUkaft v. Hart Publishing Co., Ltd. (1912), 29 R. P. C. 
236, 243; compare Turton y. Turton (1889), 42 th. f). 128, 135, C. A. ; 
but Bee, contra, Hend^ks y. Montagu (1881), 17 Ch. D. 638, 645, C. A. 
The appearance of the articles as a whole must be considered (Cpleman 
df Co., Ltd. Y. Smith (Stephen) dr Co. (1911), 29 R. P. C. #1, 89, C. A. ; 
[1011] 2 Ch. 672). 

(o) Lever Brothers, Ltd. v. Bedingfield (1898), 16 R. P. C. 3, C. A. ; 
80 L. T. 100; Payton <0 Co., Ltd. y, SneUing, Lampard db Co.. Ltd. (1900), 
17 R. P. C. 628, H. L. ; see also ApoUinaris Co., Ltd. v. Duckworth dr Co. 
(1006), 23 R. P, C. 640. 649, C. A.; 22 T. L. R. 744 Bnnsmend (John) % 
db Co. v. Brinsmead (E. 0. Stanley) and Waddington db Sons, Ltd, (1913), 
30 R. P. C. 493 ; 29 T. L. R. 706, C. A. 

(p) Wilkinson v. Qriffihs Brothers db Co. (1891), 8 R. P. C. 370; Johnston y. 
Orr jjhoino (1882), 7 App. Cae. 219; Clark v. Sharp (1%9S), 15 R. P. C. 141 ; 
Perry db Co., Ltd. v. Hessin <0 Co., supra, ^t pp. 628, 630. So where the 
public does not buy the goods or see the mark, this is taken into account 
(Jones Brothers, Ltd. y. Anglo-American Optical Co. (1912), 29 R. P. C. 
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and the circumstances of the |ale (q). Another question to ba con- 
sidered is whether the get-up of the defendant's goods is such as to 
suggest a namj by which the plaintiff’s goods are asked for and 
recommended (r). The court is also considerably influenced by any 
evidence showing that the defendant has deliberately imitated the 
plaintiff’s labels and the like (ii). 

• 

Sect. 6. — Legal Proceedings, 

1351. In an action for infringement the question to be decided by 
the court is, whether the defendant or his servants have used the 
trade name, mark, or get-up of the plaintiff’s goods, or an imitation 
; thereof (0, in such a manner as to be calculated to induce the public (a) 


301, 369, A*; Schwerdtfcger {E, A.) & Co., Actiengesellskaft v. Hart 

PublMhing Co., Ltd. (1912), 29 R. P. C. 236, 243. 

iq) Thus, where the goods are sold in small packets, little attention is 
paid to the cases in which these are sent out (Edge v. Johnson (1892), 9 
R. P. C. 134, C. A.). So, too, in such cases as those dealing with the get-up 
of an omnibus, it must be rerneinbored that the pro.spectivo passenger 
often only sees the omruFus in motion {London General Oinnibas Co. v. 
Felton (1896), 12 T, L. R. 213; compare Du, Cros (IF. tC 0.), Ltd. v. 
Gold (1912), 30 R, P, C. 117; 29 T. L. R. 163). 

(r) Johnston v. Orr Ewing (1882), 7 App. Can. 219 (“Two Elephants”); 
Lead Brothers v. Richardson <9 Co. (1881), 45 L. T. 54, C. A. (“Dog’s 
Head”); Wilkinson v. Griffiths Brothers <£? Co. (1891), 8 R. P. C. 370; 
Hodgson and Simpson v. Kynoch, Ltd. (1898), 15 R. P. C. 465 (“ Lion Soap ”) ; 
Andrew {John 11.) Co., Ltd. v. Kuehnrich (1912), 30 R. P. C. 93; 29 
T. L. R. 181 ; see also note {1), p. 701, an/c. As to the limits of this principle, 
see Tlubbuck {Thomas) dj Son, Lid. v. Brown, Sons tl* Co. (1900), 17 R. P. C. 
638, C. A. (“ Dos Leones ”) ; Imperial Tobacco ('o. {of GreaX Britain and 
Ireland), Ltd. vPurnell Co. (1904), 21 R, P. C. 598, C. A. 

{s) See pp. 746, 747, ante. The fact that the defendant has sent the 
plaintiff’s label to his printer is primd facie a matter of suspicion {Hammond 
Co. V. Malcolm, Brunker <& Co. (1892), 9 R. P. C. 301 ; 8 T. L. R. 324; 
Colman {J. <& J.), Ltd. v. Farrow & Co. (1897), 15 R. P. C. 198; County 
Chemical Co., Ltd. v. Frankenburg (1904), 21 R. P. C. 722 ; King df Co., 
Lt€. V. OUXar^ <& Co., Ltd. (1905), 22 R. P. C. 327, C. A. ; Jewsbury and 
Brown v. Andrew and Atkinson (1910), 28 R. P. C. 293, 301 ; compare 
Harper <9 Co., Jjtd. v. WrighXand Butler Lamp Manufioturing Co. (1895), 
12 R. P. C. 483, 489, C. A.; [1896j 1 Ch. 142; but see Jones Brothers, 
Ltd. V. Anglo-American Optical Co. (1912), 29 R. P. C. 1, 13, and 361, 
<J. A.). 

(!) See pp. 711, 712, 755, 756, 764, 706, ante. It is not necessarily 
a defence that the naftie used by the defendant is descriptive of the 
goods, if it is cali^lated to deceive {Reddaway v. Banham (1896), 13 
R. P. C. 218, H. L. ; [1896] A. C. 199 ; Sykes v. Syke^{lS2i), 3 B. & C. 541 ; 
Iron-Olc Renfsdy Go., Ltd. v. Co-operative Wholesale Society, Ltd. (1907), 24 
R. P. C. 425 ; Grand Hotel Co. of Caledonia Springs, Ltd. v. Wilson 
•(1903), 21 R. P. C. 117, 134, P. C. ; 73 L. J. (P. c.) 1 ; Brock {0. T.) <9 

00. ’s Crystal Palace Fireworks, Ltd. v. Paine {James) c9 Sons (1911), 28 
R. P. C. 697, 703, C. A. ; but compare Re Waterman's Trade Mark, 

P Waterman v. Ayre^ (1888), 39 Ch. D. 29, 35, C. A.). 

(a) E^ten v. Edelsten (1863), 1 De G. J. &Sai. 185, 200 ; Wotherspoon 
T. Currie (1872), L. R. 5 H. L. 608; Sykes v. Sykes, supra; Lever v. 
Goodwin (1887), 4 R. P. C. 492, 504, 507, C. A. ; ^0 Ch. D. 1 ; SiegeH v. 
Findlaier {\%1%), 7 Ch. D. 801; Montgomery Thompson {1%9\),^B„ P. C, 
361,H.L. ; [1891] A. C. 217; and (1895), 13 B.P.C. 

1, C. A.; Reddaway v. Banhamt supra; Powell v. Birmingham Vinegar 
Brewery Co., Lid. (1897), 14 E. P. C. 720, H. L, 
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Sect. 6. or the trade (h) to believe that the inWngmg goods are the goods of 
Legal Pro- the plaintiff (c). The acts of infringement may be using the name, 
ceedlDgs. marh or get-up of the goods in such a way that the <)ublic is likely 
^ to be deceived thereby if the goods are sold in an ordinary fair 
manner (d), or describing the goods by that name, or selling the goods 
, in answer to orders in which the trade name of the plaintiff’s goods has 
been used (^), or using the name or mark in advertisements, or other- 
wise so as to produce the impression that the goods are the plaintiff’s 
goods (/). An action lies either against the manufacturer (g) who 
sends out goods with a name or get-up liable to deceive, or the retailer 
who sells such goods (h). The defendant is further liable for any 


(6) Barlow and Jones v. Johnson, {Jabez) dt Co. R. P. C. 396, 411, 

C. A, ; but compare Star Cycle Co., Ltd. v. Frankenburgs (1907), 24 R. P. C. 
406, C. A. ; see also Grand Hotel Co. of Caledonia Spring^, Lt^ v. Wilson 
(1903), 21 R.P.C. 117.134,P. C. ; [1904] A. C. 103; Singer Manufaqtunng 
Co. V. Loop (1882), 8 App. Cas. 16. 

(c) Wotherspoon v. C’ttrrie (1872), L. R. 6 II. L. 508 (the plaintiff’s starch 
was called “ Glcnficld Htarch,” and the defendant’s Royal Palace Starch,” 
but “ Glenfiold,” the name of the place where the defendant resided, was 
imt prominently on the defendant’s packet); Franks T. lYeaver (1847), 10 
JJeav. 297 ; Saxlehner v. Apollinaris Co. (1897), 14 R. P. C: 646; [1897] 1 
i III. 893. As to the use of defendant’s own name, see Tiade Mark^Api, 1905 
(7 Kdw. 7, c. 15), 8. 43 ; and p. 749, ante. The use of such a phrase as ‘‘ for 
tlio Neostylo ” to describe ink etc. is not an infringement of the rights in 
the name {Neosiylo Manufacturing Co., Ltd. v. Ellam's Duplicator Co. 
(1903). 21 K. P, C. 185, 0. A. ; Glcdhill [Q. U.) & Sons, Ltd. y. British 
Perforated Toilet Paper Co. (1911), 28 R. P. C. 714, C. A.; see also 
Apollinaris Co., Ltd. v. Duekivorth d' Co. (1906), 23 R. P. C. 640, 640, C. A. ; 
22 T. L. R. 744 (“Apollinaris Salts”) ). It is not necessarily a defence that 
the defendant has also u.sed his own name, especially if ho is a retailer; 
see the cases cited in note ig), p. 762. ayile ; Fauldcr d'^ Co. v. Kushton 
{(). d 0.), Ltd. (1903), 20 R. P. C. 477, 405, C. A. ; 19 T. L. R. 452; 
Peddaway (F.) d Co., Ltd. v. Stevenson [Robot) and Brother, Ltd. (1002),. 

20 R. p. ('. 276, discussing and explaining lieddaway [F.) d Co., Ltd. y. 
Ahlers (1901), 19 R. P. C. 12, and lieddaway [F.) d Co., Ltd. y. Friction- 
less Engine Packing Co., Ltd. (1902), 19 11. P. C. 505; see also Singer 
Manufacturing Co. v. Spence [James) d Co. (1803), 10 R. P. C. 297 ; Daniel 
and Artery. Whitchoxtse and Britton (1898), 15 R. P. C. 1^4, 139 ; [1898] 1 
t’h. 686; Reddawayd Co. y.Bentham II emp Spinning Co. [iS92). 9 R.P.C. 
503, 507, C. A. ; [1892] 2 Q. B. 639. As to actions for infringement, see 
title Injunction, Vol. XVll., pp. 255, 269. 

(d) See pp. 700, 701, 711, 747,763, 764, 766, ante. The use of an 
infrincing name or mark on a separate part of an article may be actionable, 
though Uiere is a mark on another part sufficient to distinguish [Armg 

* and Navy Co-o 2 wrati^'€ Society, Ltd. v. Aimy, Navy and Civil Service 
Co‘Opera1ive Society of India, Ltd. (1891), 8 R. P. C. 426), For cases 
arising from the defendant using old bottles etc. bearingtne plaintifTe- 
name, see Hirst y. Denham (1872), L. R. 14 Eq. 642; Woolley d Son, 
y. Morrison (1904), 21 R. P. C. 349 ; Thwaites d Co. v. M^Evilly (1904),. 

21 R. P. C. 397, C. A.; [1904] 1 I. K. 310; and see note [g), p. 709, 
ante, 

(e) Burroughs, Wellcome d Co. y. Thompson and Clapper (1903), 21 i 
R. P. C. 69; [1004] 1 Ch. 736; Havana Cigar and Tobacco Factories, Ltd. 
V. Tiffin (1906), Ltd. (1909), 26 R. P. C. 473, C. A. 

(/) ** Singer'^ Machin^Manufadurers y. Wilson (1877), 3 App. Caa. 376,. 
380 ; Singer Manufacturing Co. v. Spence [James) d Co. (1893), 10 R. P. C. 
207 ; BHgqs v. Dunn d Son (1911), 28 R. C. 704, 

[g) Wotnerspoo7h v. Currie, supra. 

(A) Where, however, the retailer has acted innocently and has nob 
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misuse o! a trade name or act of passing off by his servants 
acting within the scope of their employment (i). 

A defendant’s acts are in general not considered as calculated 
to deceive unlSss he is selling goods of a class which the plaintiff 
sells or from the course of his trade might be supposed to be 
selling (A). Other points to be considered are the price and quality 
of the goods sold by the parties, since a considerable difference ii^ 
these respects naturally diminishes the probability of confusion (/), 
and the respective localities in which the goods are sold (»i), 
and any other circumstances tending to increase or diminish 
confusion (m). 

Where the defendant is selling the goods of another manufacturer 
; he is entitled to rely on any defence which such manufacturer might 
have put forward (o). Further, a defendant having genuine goods 
manufactured or sold by the plaintiff is entitled to soil those goods 
under tfi€^ plaintiff’s name or mark, and for that purpose to have 
labels printed and affixed to the goods (;>), though an action lies 


claimed any Tight to continue his acts, he would probably be protected ; 
Aee note (t), p. 746. ante. 

(i) ^Onerson, Oldifim & Bo., Ltd. v. Birminaham Hotel and Restaurant Co., 
LUi. (1901), 18 R. P. 158 ; Cusenier Fils AM et Cte. v. Gaiety Bars and 
Restaurant Coj. Ltd. <1902), 19 R. P. C. 357 ; Havaiux doars and Tobacco 
Factones,*Ltd. V, Tiffin (1905), Ltd. (1909), 26 R. P. C. 473, C. A. ; but see 
note (n), p,773, jmsi ; and title Tort, pp. 484 et eeq., ante. 

{k) For cfi§es where it has been lield that the goods were of such a nature 

to be liable to cause confusion, see. Eno v. Dunn <t* Co. (1893), 10 R. P. C. 
201 ; 9T. L. R. 376; Finei & Cie. v. Matson Finet, Ltd. (mi), 14 R. P. 0. 
t)33 ; 77 h. T. 322; Dunhp Pneumatic Tyre Co., Ltd. v. Dunlop- Truffault 
i'ycle and Tube Manufacturing Co., Ltd. (1896), 12 T. L. R. 434 ; Eastman 
Photographic Materials, Ltd. v. John Griffiths Cycle Corporation, Ltd. (1898), 
15 R. P. C. 106; Dunlop Pneumatic Tyre Co., Ltd. v. Dunlop Lubricant 
Co. (1898), 16 R. P. C. 13 ; Valentine Meat Juice Co. v. Valentine Exiraet 
Vo., Ltd. (1900), 17 R. P. C. 673, C. A. ; 83 h. T. 259 ; see also Warwick 
Tyre Co., Ltd. v. New Motor and General Rubber Co., Ltd. (1909), 27 
II. P. C. 161, 170; [1910] 1 Ch. 248. In the following cases the contrary 
was held : — Coleman (& Co., Ltd. v. Brown {John) <9 Co. (1899), 16 R^P. C. 
628, C. A. ; Lucas {Joseph), Ltd.*Y. Fabry Autonwbile Co., Ltd. (1906), 23 
R. P. C. 33 ; Reddaway (t* Co., Ltd. v. Irwell and Eastern Rubber Co., 
Ltd. (1906), 23.R. P. C. 621, 629; Dunlop Pneumatic Tyre Co., Lid. v. 
Dunlop Motor Co., Ltd. (1907), 24 R. P. C. 572. II. L. ; [1907] A. C. 430; 
Turner's Motor Manufacturing Co., Ltd. v. Miesse Petrol Car Syndicate, 
Ltd. (1907), 24 R. P. C. 531 ; Nugget Polish Co., Ltd. v. Ilarboro Rubber 
Vo. (1911), 29 R. P. C. 133; see also Street v. Union Bank of Spain 
and England (1885), 30 Ch. D. 156; Scottish Union aful National Insur- 
ance Co. v. Scotiisn National Insurance Co., Ltd. (1908), 26 R. P. C. 105; 
[1909] S. C. 318. • 

(1) Dick YaUs (1881), 18 Ch. D. 76, 87, C. A. ; Edye & Sons, Ltd. v. 
Italian & -Soa (1900), 17 R. P. C. 557, 565, H. L. ; St. Mungo Manufacturing 
*Co. V. Viper and Recovering Co. (1910), 27 R. P. C. 420, 430; Brimsmead 
{John) Sons, Ltd, v. Brinsmead {E. 0. Stanley) (1913), 30 R. P . C. 493, 
505, C. A. ; 29 T. L. R. 705. 

0 {m) See p. 763,^nf€. 

(n) As, for instance, the fact that the defendant was formerly in the 

plaintiff’s service {Hart v. Colley (1890), 44 Ch. D. 193) ; or sells through 
the plaintiff’s former agents {Hodgson and Sirr^so^k v. Kynoch,Ltd. (1898), 
15 K. P. C. 465, 473 ; contra, National Cash Register Co., Ltd. v. Theeman 
<1907), 24 R. P. C. 211). - 

(o) Ifucas {Joseph), Ltd. y. Fabry Automobile Co., Ltd., supra. 

Ip) Farina y, Silverlock (1863), 6 De G. M. dc G. 214. 

H.L. — XXV^. * 3 D 
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sbct. 5. for passing off an inferior class of goods made by the plaintiff as a 
Legal Pro* superior class (q), 

ceedingB. The fact that the naina or mark used by the defendant has been 
^ registered by him does not generally afford him any additional 
ground of defence (r). 

Kvldenc* of • 1362. It is for the court to decide whether the similarity of the 

cuBtoni etc. natjjQ or get-up complained of to that employed by the plaintiff is 

such as to be calculated to deceive, and it is therefore not proper 
for witnesses to be asked whether in their dpinion this is the case («). 
Witnesses may, however, be properly called to show the custom 
of the trade as to the use of names or matters of get-up (t), the cir- 
cumstances in which the articles are sold (lO ^nd the method in 
which the plaintiff’s name etc. is used (a), and any other matters 
necessary to instruct the court and enable it to arrive at a decision on 


(q) Teacher v. Levy (190r>), 23 R. P. C, 117 ; llunt, Roope^ Teage <& Co. v. 

Ehrmann Brothers (1910), 27 R. P. C. 512, 621 ; [1910] 2Ch. 198 ; Spalding 
(^l. 0.) Brothers v. Qamage (1913), 29 T. L. R. 641 ; but the plaiutift* 
must show the existence of two distinct classes^tfetd.). • 

(r) Van Zeller v. Mason, Caitley <& Co. (1907), 25 R. P. C. 37 ; Re Pimm s' 
Trade Mark, Thorne {U.) tf? Sons, Ltd. v. Pimme, Ltd. (1909), 26 R. P. C. 
221, In both these cases the mark had been registered with the^plaintiff’s 
eonsoiit at a tiim^ when the defendants were the plaintiff’s agents ; see 
also note (n), p. 716, ante. 

(«) Payton d* Co. v. Snelling, Lampard & Co., Ltd. (1900), 17 R. P. C. 
628, 635, II. L. l North Cheshire and Manchester Brewery Co. v. Manchester 
Brewery Co., [1899] A. 0. 83, 85; Ooodwin v. Ivory Soap Co, (1901), 18 
R. P. ( 5 . 389, C. A, ; Re Addley Bourne's Registered Trade Marks, Addhy 
Bourne v. Swan and Edgar (1902), 20 R. P. C. 105, 118; [1903] 1 Ch. 2U ; 
Cropper Minerva Machines Co., Ltd. v. Cropper, Charlton d* Co., Ltd. 
(1906), 23 R. P, C. 388, 395; Ash {Claudius), Sons d Co', Ltd. v. Invicta 
Manujacturinn Co., Ltd. (1912), 29 R. P. C. 465, 476, H. L. ; Royal 
Warrant Holders' Association v. Deane and Beale, Ltd. (1911), 28 R. P. 

721, 726 ; 105 L. T. 623; Perry d Co., Ltd. v. Uessin d Co. (1912), 20 
R. Pf C. 509, 528, C. A. ; 56 8ol. .lo. 572 ; contra, Scottish Union and 
National Insurance Co. v. Scottish National Insurance Cor, Ltd. (19Q8), 
26 R. P. C. 105, per Lord Kinneik, at p. 109 ; [1909] S. C. 318 ; but .a 
witness may bo asked if he would be deceived {Ash {Claudius), Sons d Co., 
Ltd, V, Invicta Manufacturing Co., Ltd., supra ; Royal Wanant Holders' 
Association v. Deane and Beale, Ltd., supra ; Perry d Co., Ltd. v. Hessin 
d Co., supra). The question of similarity is one on which a court of 
appeal will form its own opinion {Edge d Sons, Ltd. v. Gallon d Son 
(1900). 17 R. P. C. 657. 662, II. L.). 

{t) Sec note {q), p. 712. note (wi), p. 756, ante. As tc references to trade 
papers for this i)uri)<v}e, see Daimler Motor Car Co„ Ltd. v. British Motor 
Traction Co., Ltd. (1901), 18 R. P. (,\ 465; Singer Manufacturing Co. v. 
Loog (1882), 8 App. ('as. 16, 24. Interrogatories may be administered on 
this point {Perry d Co., Ltd. v. Hessin d Co. (1910), 28 R. P. C. 108; 58 
Sol. Jo. 176j. 

(tt) Including the class of purchasers {Johnston v. Orr Ewing (1882), 7 
App. Cas. 219 ; Wilkinsons. Griffith Brothers d Co. (1891), 8 R. P. C. 370; 
and see pp. 764, 766, ante), the manner in which artlbles are asked for' 
{Imperial Tobacco Co. {of Great Britain and Ireland), Ltd. v. Purnell d Co. 
(19()4), 21 R. P. C. 698, C. A.), and the features to which customers attach 
importance {Perry d A., Ltd. v. Hessin d Co. (1912), 29 R. P. C. 609,. 
533, C. A. ; 66 Sol. Jo. 672). 

(rt) Daimler Motor Car Co., Ltd. v. BlUtish Motor Traction Co., Ltd , 
supra; Standard Bank of South Africa, Ltd. v. Standard Bank, Ltd. 
(1909), 26 R. P. A 310; 25 T, L. R. 420. 
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this point (6), and the court •should decide in view of this evidence 
and not merely on an inspection of the objects (c). 

1353. Evidence may also be given as to cases of actual deception, 
where persons have traded with the defendant under the impression 
that they were trading with the plaintiffs, or have bought the in- 
fringing goods under the impression that they were the goods of tli^ 
plaintiffs (d). If such instances relate to direct dealing with the 
defendants or their agents, they may of course constitute part of the 
cause of action, but even if they do not they are still available as evi- 
dence to show that the similarity is such as is likely to deceive (e). 
In the case of trade names evidence may also be given of persons 
having asked for goods by the plainiifiTs trade name and beep given 
infringing goods, whether in fact such persons were deceived or not. 

Where the plaintiff relies on “trap orders,” or orders given for 
the plaintiff* snoods by persons sent for that purpose to shops where 
it is expected that in response to an order for the plaintiff’s goods 
the infringing goods will be supplied, the court, though recognising 
the necessity for this class of evidence, scrutinises it very closely, 
aud in|ists that the evi(Jonce shall show that the order was given in a 
perfectly clear manner, so that the defendant or his employees fully 
i;ealised what was being asked for(/). 


{b) As to evidence generally in passing-ofi cases, see North Cheshire and 
Manchester Brewery Co, v. Manchester Brewery Co.f [IKOD] A. (J. 83. In 
Wilkinson v. Griffith Brothers <fc Co. (1891), 18 It. P. C\ 3T0, 372, the court 
admitted evidence of increase in the defendant’s sales after the adoption of 
the label complained of, as showing that this had caused the goods to bo 
bbught as the plaintiffs goods. 

(c) London General Omnibus Co, v, Lavell (1900), 18 R. P, C. 74, 79, 
C. A. : [1901] 1 Ch. 135. There may, however, be cases where no such 
evidence is necessary ; see North Cheshire and Manchester Brewery Co. v. 
Manchester Brewery Co., supra, 

(d) Where actual deception is alleged, particulars of the persons deceived 
must be givf^n {Humphries v. Tayhr Drug Co. (1888), 5 li. P. 0. 987 ; 30 
(-fl. D. 693; contra, Duke Sons v. Wisden d* Co. (1897), 77 L. T. 67, 
C. A.). Where, however, the defendant seeks to show that the wrong 
goods were gi«ren inadvertently in these cases, other instances may bo 
proved by the plaintiff to rebut this defence (Barocone Co., Lla. v. Johnston 
Gibson (1*904), 21 R. P. C. 317). 

(e) Brinsmead {John) d* Sons, Ltd. v. Brtnsmcad {E. G. Stanley) (1913), 
30 R. P. (’. 137, 146. 

(/) It is preferable tliat the orders should bo in writing {Oarr d Sons 
V. Crisp d Co., Ltd. (1902), 19 R. P. C. 497, ^00), though in some 
cases J-his is not possible. Unless the defendants have been informed 
that the plaintiffs propose to rely on particular sales witliin a reason - 
_^aMo time after they nave occurred, they are unfairly handicapped, 
because a shop assistant cannot be expected to remember details of every 
sale effected {Ripley y. GHffiths (1902), 19 K. P. C. 590, 597; Truejiit 
(Z7, P.), Lid. v. Edney (1903), 20 R. P. C. 321 ; Burroughs, Wellcome d* 
• Co. Y, Thompson*and Capper (1903)t 21 R. P. C. 69, 84; [1904] 1 Ch. 
736 ; Lever Brothers, Lta. Y, Masbro' Equitable Pioneers Society, Ltd. 
(1912), 29 R. P. C. 225, 235, C. A.). In Rivley v. GHffiths, supra, 
Fabw^ll, J., at p. 697, said that notice ouglw to be given as soon as. 
the order is fulfilled. This would in general seem to be impracticable, 
as the plaintiff would be unablp to get further instances from that shop, 
and the courts are not usu^y satisfied with a single instance. In 
Knight {John) d Sons, Ltd, v. Crisp d Co., Ltd. (1904), 21 R. P. C. 

• *.3 P 2 


SRCT. 5, 

Legal Pro 
ceedings. 

^evidence of 
deception. 


Trap ordern. 


0 



772 

Bwor. 5. 

Legal Pro- 
ceedings. 

Relief 

granted. 


Trads Marks, Trade Names, and Pmiows. 

The defendant, on the other hand, nwy^ve evidence of long nser 
without confusion, as showing that the 'similarity is not such as is 
likely to lead to deception (p). , 

1854. The relief granted in these cases may include an injunc- 
tion (/i), damages (0» or an account of profits {k\ and an order for 
delivery up of the infringing articles or labels oi: erasiire of the 

070, it was pointed out that for the reaeonB given in the above cases 
the evidence ol the plaintiff’s witness, if the court is of opinion that he 
intends to tell the truth, is to be preferred to that of the defendant’s ; 
fjjit see Lever BrotherSt Ltd. v. Maehro' Equitable Fioneert Society ^ Ltd. 
(1912), 29 R. P. C. 226, 231, 0. A. ; 28 T. h. R. 296. 

ig) Cropper Minerva Machinee Co., Ltd. v. Cropper, Charlton dh Co., . 
Ltd. (1906), 23 R. P. C. 388, 394; Great Tower Street Tea Co. v. Smith ' 
(1889), 6 R. P, C. 166 ; Ash (Claudius), Sons dc Co., Ltd. \ . lnr>ela Manu^ 
facturing Co., Lid. (loil;, 28 K, P. ('. 697} C. A. ; ali^o^noti' (p),}). 748, 
ante, * 

(A) The usual form ol injunction in passing-oti caKes is against passing 
off goods not of the plaintiff’s manufacture a« and for the goods of the 
jdaiiitirt, but m many caseo the injunction has, either in subptitution for 
or in addition to this, a prohihitioiragaliist certain h|»(,'’ific acts. In the 
awe of a trade name whi( h is of personal,' local 4 or di'scriptive nature, the 
injunction is generally either against its use “ so aa to deceive ” (Sicgert v. 
Findlater (1878), 7 uli. I). 810, 814 (“ Angostui^a Bitters”) ; Beddaway v. 
Banharniimu 13 K. l’.C.218,22l.Il.L.; [1896] A.C. 199(“Can^l Hair”)), 
or “ without suthciently distinguishing ” (Powell v. Birmingham Vinegar 
Brewery Cv,, Ltd. (1897), 14 R. P. C. 720, H. L.; [1897] A. C. 710 
(“Y'orkslure Uelisb”); see also note (c), p. 749, ante. In Seixo v. 
Brovezehde (1H6<'>), 1 (’ll. App. 192, 194 (“Seixo”), a combination of the 
two forms was adopted. Sometimes there may be a special prohibition 
against using a word “ as the name ” of an article (Bey v. Lecouturier 
(1910), 27 K. r. C. 2GS. 272, 11. L. ; [1910] A. C. 262 (“Chartreuse”); 
Grezier and Boyle v. Autran (1896), 13 R. P. C. 1, 12, C. A. (“ Chartreuse”) ; 
Havana Cigar and Tobacco Factories, Ltd. v. Tiffin (19(t5), Ltd. (1909), 

26 R. P. C. 473, C. A. (“Corona”); bqq sdno Montgomery v. Thompson {lti9\), 

8 R. P. C. 361, II. L. ; [1891] A. C. 217 (“ Stone Ales”) ). The effect of 
the limited form of injunction, however, in many cases is practically to 
prohibit any use of the name; see Wotkerspoon v. Currie (1872), L. R. 

6 H, L, 608 ; Montgomeru v. Thompson, supra, at pp. 365| 366 ; Powell 
V. Bitmingham Vinegar Brewery Co., Ltd., supra ; Worcester Boyal Porce- 
lain Co., Ltd. V. Locke (L Co. (1902), 19 R. P. C. 479, 490; 18 T. L. R. 
712; Beddaway (F.) d' Co., Ltd. v, Stevenson (Bobert) and Brother, Ltd. 
(1902), 20 R. P. C. 276. So, too, an iniunction may be specially directed 
against certain features of get-up (Johnston v. Orr Ewing (1882), 7 
App. Cas. 219). For another form of injunction, see Knott Morgan 
(1836), 2 Keen, 213. Sometimes an injunction m^y specially prohibit the 
supply of goods not of the plaintiff’s manufacture in oesponse to an order 
forjgoods oy a certiiin name (Kerfoot v. Cooper (B. A.), Ltd. (1008), 26 
R. P. C. 608). In Siegert v. Findlater, supra, the injunction ♦was absolute 
against the use of the name “Angostura,” till the discovery of the 
plaintiff’s secret formula. In Orezier and Doyle v. Autran, supra, cer^iiv--^ 
goods were exempted from the absolute portion of the injunction, 
tvenerally an injunction will not lay down a line of conduct for the 
defendant (Kerfoot v. Coaoer (B.I.A.), Ltd., 9 Hprd)‘l Even w^here the 
defendant offers an undertaxing, the plaintiff is in genial entitled to have'^ 
an order made in open court, if the infringement was deliberate (Candy 
Belt Manufacturing Co. Ltd. v. Fleming, Birkley and OoodaU, Ltd. (1901), 

18 R. P. 6. 276 ; see also title Injunction, Vol. XVII., pp. ^225,, 261^). . 

(») As to damages generally, see title Damages, Vol. X., pp. 301 ei seq . ; 
and compare pp. 720, 721, ante. 0 

(k) It 18 generally in the discretion of the plaintiff which of these shall 
be taken (Ir eingwricn Brothers v. Bayer db Co. (1905), 22 R. P. C. 341, 361, 
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infringing mark (0. The co^jrfc 'doea not grant an injunction on r.. 

proof of isolated acts of a deceptive nature, unless they are of such Legal Pro 
a character as to point to a probability of continuance of the ce eding a. 
deception (w),* This is especially the base where the acts were 
those of a servant done without the master’s concurrence or against # 
his orders (?i). 

1856. It may be useful here to refer shortly to certain action? 
on the border line of passing off. It is not, as a general rule, lu^ikons. 
actionable to sell goods as sinailar to those of* another person, 
though this may be actionable as a trade libel if malicious motive, 
untruth, and special damage can be shown (o). It is, however, 
actionable to represent falsely that goods are licensed under certain 
letters patent or, possibly, even that they are made according to such 
letters patent (/>), though it is not actionable to represent that goods 

H. L. ; 92 L- T. 611 ; SaxUhner v. Apollinarit Co. {1S97), 14 R. P. C. 646, 

665; [1897] 1 Ch. 893), though in Von ZeUer v. Masoji^ Cattley d' Co. 

(1907), 25 R. P. C. 37, Joyce, J., at p. 41, treated it os a matter for the 
diAoretmn of the court. , Generally speaking, neither damages, apart from 
Bp^ial aamage, nor an a<^ount of profits, will be given lor acta committed 
in ignorance ; see note (n), p. 720, ante. The account of profits generally 
extends to cover aU the infnndng articles sold {Edehteny. EdMen 
1 De G. 'lA & Sm. 186; 8axlehnor v. JpoUinaris Co., tupra ; Lever v 
Ooodwin (1887), 4 R. P. C. 492, 604, (j. A.; 36 Ch. D. f), and is not 
to be limited to articles sold in England {Weiiigarten Brothers v. Bayer d* 

Co. (1906), 22 R. P. C. 341, H. L. ; 92 L. T. 611); but damages may bo 
limited to those oases where the sales were due to the practices com- 
plained of {Singer Manufaeturing Co. v. Britieh Empire Manufaeiuring 
Co,, Lid. (1903), 20 R. P. C. 313, 320 ; see also note {it), p. 720, ante). As 
to when an account will be ordered, see title Injunctiok, Voi, XVII., 
pp. 201, 202, aC2. 213. 

(I) Farina v. Silverlock (1850), 4 K. & J. 660; EdeUten v. EdehUn, 
iupra, at pp. 189, 196 ; Slazenger ik Sons v. Feltham <k Co. (1889), 6 R. P. C. 

631, 536, 538, C. A. ; 6 T. L. R. 364; see also note (a), p. 774, post. 

(wi) Leahy, Kelly and Leahy v. Clover (1893), 10 R. P. C. 141, 163, H. L. ; 

Welch V. Knott (1867), 4 K. & J. 747 ; Ainsworih v. W almsley 
U R. 1 Eq. Sl8 ; Rose v. LoftusilBlS), 47 L. J. (cii.) 576 ; Woolley & Son 
T. Morrison {1904), 21 R. P. C. 349 (use of plaintiff’s bottles) ; Burberry s 
V. Waikineon 11906), 23 R. P. C. 141 (sale under misapprehension) ; Bass, 

Ratcliff and Cretton, Lid. y. Laidlaw (1908), 26 R. r. C. 211 (mistake) ; 

Armstrong Oiler Co., Ltd. v. Patent Axlebox and Foundry Co., Ltd. (1910), 

27 R. P. C. 362 (use of plaintiff’s name plates) ; but see Yealman v. 

Bamberger {L.)<k Co, (1912), 29 R. P. C. 661 ; 107 L. T. 43. 

(^ troahy, Kellu arid Leahy v. Clover, eupra ; Rutter tk Co, v. Smith 
tl900), 18. R. P. <?. 49 ; Kniqht {John) ik Sons, Ltd. v. Crisp ds Co., Ltd. • 

(1902), 21 R, P. C. 670; Montgomerie ds Co., Ltd. v. Young Brothers 
(1904), 21 R. P. C. 285 ; Kodak, Ltd. v. GrenviUe (1908), 26 R. P. C. 416 ; 

. Lever Brothers, Ltd. v. Masbro* Equitable Pioneers Soeiety, Lid. (1912), 

, 29 R. P. C. 226, C. A^; 28 T. L. R. 294. As to the liability of a master 
for the acts of his Mrvant, see title Masyir and Servant, Vol. XX., 
tp. 61 ei seq. 

(o) Magnolia Mwtal Co, v. Tandeih Smelting Syndicate, Ltd. (1898), 15 
R. P. C. 701, 715. C, A. ; (1900). 17 R. P. C. 477, 486. H. L. ; compare 
CanUqmyt, Jones (1813), 2 Ves. & B. 218. As to trade libel, see title 
TbXde and Trade Unions, pp. 671 et eeq., ante$ and compare title Libel 
AND SLAkDEB, Yol. XYlll., pp. 607 et seq. 

ip) Pneumatie Rubber Staj^ Co., Ltd. v. Lindner (1898), 16 R. P. C. 

625 ; but compare Freeman Mothers v. Sharpe Brothers ds Co., Ltd. {1999), 

16 R. P. C. 206. 
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Sect. 6. are made according to a process ir^ which the plaintiff has no 
Legal Pro- existing patent rights (^). An action lies, to prevent a printer 
'ceedings. making or selling infringing labels unless these ana required for 
— use on genuine goods (r), 

% 

Sect. 6. — Special Defences, 


Acquiescence. 


j^lalntiffa 

trade 

fraudulent. 


* 1356. If a trader allows another person who is acting in good 
faith to build up a reputation under a trade name or mark to which 
he has rights, he may lose his right to complain («), and may even 
be debarred from himself using such name or mark (t). But even 
long user by another, if fraudulent, does not affect the plaintiff’s 
right to a final injunction (a). 

1357. Neither law nor equity assists a wholly fraudulent trade, ‘ 
since both adopt the maxim ex turpi caiisd non oritur action and if 
it is shown that the plaintiff’s trade is of this iiaUire he cannot 
succeed in any action for the use of his trade name or trade mark, 
or for passing off* (/>). 


(</) Native Quano Co, v. Sewage Manure Co. (1889), 8 R. P. C. 125, 128, 

U. L. • . 

(y) Fanna v. Silverlock (1863), 6 De G, M. & G. 214; see also title 

(Criminal Law and Procedure, Vol. IX., pp. 567, 769. Where a person 
has innocently put a mark on goods at the request of a custorswr aifff haa 
been sued, he can claim indemnity against the customer {Dixen v. Fawcue 
(1861), 3E, &E. 637). 

(#) Beazlev v. Soares (1882), 22 Ch. D. 660; Londonderry {Marquis) v. 
Bussell (1887), iT. L. R. 360, C. A. ; National Starch Manufacturing Co, 

V. Munn^s Patent Maizena and Starch Co, (1894), 11 R. P. C. 281, P. C. ; 
[1896] A. C. 275; Whitstable Oyster Fishery Co. v. Uayling Fisheries, Ltd. 

( 1901), 18 R. P. C. 434, 443, C.*A. ; Cropper Minerva Machines Co., Ltd. v. 
Cropper, Charlton ck Co., Ltd. (1906), 23 R. P. C. 388,^394; Boussod, 
Valadon Co, v. Marchant (1907), 26 R. P. C. 42, 63, C. A.; see also 
Hrinsmead {John) d* Co., Ltd. Brinsinead {E. Q. Stanley) (1913), 30 

U. P. C, 493, 606, C. A. ; 29 T. L. R. 700. 

(() Boussod, Valadon d Co, v, Marchant, supra. 

{a)^Ford v. Foster (1872), 7 Ch. App. 611 ; Barlow and Jones v. Johnson 
(Jabez) d; Co. (1890), 7 R. P. C. 395, 411, C. A. ; Bowlond v. MicheJl (1896), 

14 R. P. C. 37, C. A. ; [1897] 1 Ch. 71 ; see also National Starch Manufao- 
taring Co. v. Munn's Patent Maizena and Starch Co., supj[a. Where the 
infringement has been committed by a person not worth suing, failure to 
sue may not amount to acquiescence {Rowland v. Michell, supra ; Cocks 

V. Chandler (1871), L, R. 11 Eq. 446) ; acquiescence may, however, affect 
the right to special forms of relief, sucli as an account {Ford v. Foster, 
supra), or delivery up {County Cheinkal Co., Ltd.*y. Frankenburg (1904), 

• 21 R, P. C. 722), As to its effect on damages, see Oledkill {G.Jl.j Sons, 

Lid. V. British Performed Toilet Paver Co. (1911), 28 R. P. C. 429, 461, 

In judging of acquiescence, regard must be had to the dfifte wtten the^ 
facts came to the plaintiff’s knowledge {Barlow and Jones v. Johnson ^ 
{Jahes) Co., supra ; Rowland y. Michell, si^ra ; Hirst y. Denham (1872), 

L. R. 14 Eq. 642; Oledkill {G. U.) tfc Sons, Ltd. y. British Perforated Toilet 
Paper Co., supra, at p. 451 ; see also Lee v. Blaley (1869), .6 Ch. App., 155; 
and compare title Injunction. Vo 1>XVIII., pp. 210, 2iM). ^ 

(6) Lee v. Haley, supra : Bile Bean Manufacturing Co. v. Dhvidson 
(1906), 23 R. P. C. 725 ; Newman v. Pinto (1887), 4 R. P* C. 608, C. A.; 

67 L. T. 31 ; and the ca^ referred to in Ford y. Foster, supra, at p. 631 ; 
but compare California Fig Syrup Co, y. TayloVs Drug Co,, Ltd. (1897), 

14 R. P. C. 341, 347; 13 T. L. R. 438; see also 699. 716, ante; 
and compare title Misrepresentation and Fraud, Vol. XX., pp. 653 
et seq. 
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1358. There is a further class of cases in which it has been Stcr. i. 
argued that the plaintiff is not entitled to succeed because of mis- Special 

representations made by him. The result of these cases seems to D^faPcei. 

be that the co\^rt does not give specific protection to a name or mark MUrcprogfa- 
containing representations that are false (c), but allows a common tatiowby 
law action to m brought for the fraud of passing off, if the mis- 
representations are not of such a nature as to disentitle the plaintiff 
to succeed on the ground that his trade is fraudulent (d). Thei^ 
has been some doubt expressed whether in ^ such a case the plain- 
tiff could obtain an injunction («’)» but probably, once he had 
succeeded, the court would grant an injunction to avoid the necessity 
of bringing a series of actions against the. defendant for what it 
has already decided to be a wrongful act (/). It is no defence that 
the plaintiff has failed to fulfil certain statutory requirements (g). 


(o) See Leather Cloth Co. v. American Leather Cloth Co. (1865), 11 
H. L. Oas. 5ti; Fotd v. Foster (1872), 7 Ch. App. 611, 630; Cropper 
Minerva Machines Co.^ Ltd. v. Cropper, Charlton & Co., Ltd. (1906), 23 
It. P. C. 388, 394- A repre?eutatioa that an article is patented is suoli 
a misrepresentation if there has never been such a patent {Flnvel v. 
Harrison (1863), 10 Hare, 467), or where the patent has expired {Cheavin 
V. W(4hcr (1877), 6 Chj^D. 860, 862, C. A., overruling Eilelsten v. Vick 
(1863), 11 Hare, 78, affoady doubted in Leather Cloth Co. v. American 
Leather Cloth Co., supra, per Lord Kinosdown, at p. 543, and Leather 
CloUf. Co., Ltd. V. liirschfeld (1863), 1 New Rep. 661; see also Re 
Hoake (J4^, Roberts tC* Co., Ltd.'s Trade Marks, Hoake (A.), Roberts 
Co., Ltd, V. Wayland & Co. (1908), 26 U. P. C. 267). Where, however, 
the word ''patent” has become part of the name of the article, this 
rule would not apply {Marshall \. Ross (1869), L. R. 8 Eq. 661; see 
also Gndley v. Swinborne (1888), 6 T. L. R, 7i ; ('ochrane v. MacNish 
a? Son (1896), 13 R. P. C. 100, P. C. ; [1896] A. 0. 226). The same rule 
applies to a representation that a doHign (1Ki?i«er tC* Co., Ltd. v. Aimstrong 
d; To. (1898), 16 R. P. C. 167, 172), or trade maik (Lewis's v. Goodbody 
(1892), 67 LT T, 194), is registered, but the use of the words “Trade 
Mark ” is not necessarily such a representation {Sen Sen Co. v. Britten 
(1899), 16 R. P, C. 137; [1899] 1 Oh. 692). Representations made after 
action brought do not affect the plaintiff’s right {Siegert v. Findlaier 
(1878), 7 Ch. D. 801, 811). 

(d) FordtV, Foster, supra ; Sykes v. Sykes (1824), 3 B. & C. (p 41 ; see 
also Jamieson & Co. v. JamtCson (1898), 16 R. P. C. 169. C. A., per 
Vaughan Williams, L.J., at p. 191 ; 14 T. L. R. 160; WolfJ & Son v. 
Nopiisch (1900), 18 R. P. C. 27, C. A., per Lord Alverstone, C.J., at 
p. 32. For other cases whore misrepresentations have been held not to 
affect the plaintiff’s rights, see Flotzker v. Lucas (1907), 24 R. P. C. 551, 
662; Pomeroy {Mrs.), Ltd. v. ScaU (1906), 24 R. P. C. 177, 192; 23 
T. L. R. 170. As to jnisrepresentation generally, see title Misreprsent v* 
TION AND FrauJ), Vol. XX., pp. 613 et seq. 

(e) ’ Jdihieson i Co. v. Jamieson, supra. As to^njunction generally, see 
titles iNjq^CTiON, Vol. XVII., pp. 197 et seq. 

{f) See. Ford v. Foster, supra. The old equity practice was not neces- 
sarily to refuse an injunction in such cases, but to refuse it until the 
plaintiff ;had established his title at law {Piddina v. How (1837), 8 Sim. 
477 ; Pehy v. Tni^f (1842), 6 Beav. 66; Flavcl v. Harrison (1853), 10 
Hare, 467, 473). Such misrepresentation may, however, affect the plain- 
tilt’s right tq other forms of relief, such as an account {Ford v. Foster, 
suprd). 

. {g) Peatks, Gunsion and Tee, Lid. v. Thompson, TaXmey d: Co. (1901), 
18 R. P, C. 186, C. A. ; 17 T. L. R. 354; Rakdall {U. E.), Ltd. v. British 
and American Shoe Co. (1902), 19 R. P. C. 393, 402 ; [1902] 2 Ch. 354 ; Re 
Baker {Albert) dt Co. (1898),Ctd.’8 Application for a Trade Mark (1908), 25 
R. P. C. 624; [1908] 2 Ch. 86. 
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skot. 6. 1369. Misrepresentations by the defendant as to his goods or 

special firm, even if they are not of such a nature as to give the plaintiff a 
Defences, cause of action, have in many cases led to the defendant being 
Miirepmcn* deprived of costs (A); but this is not a proper corftse where the 
utioniby % misrepresentations have reference to a collateral matter and have 
defendant, nothing to do with the plaintiff’s case (i). No action lies for falsely 
• representing that the defendant’s goods have obtained prize 
medals (A), though this is now a criminal offence with regard to 
. certain medals (/), or, apparently, for appropriation of testimonials 
of the plaintiff‘’s goods, unless it would lead to passing off (wt). 


{h) Egteouri Y. Estcourt Hop Essence Co. (1^75), 10 Ch. App, “270 ; 
Newman v. Pinto (1887), 4 R. P. C. b08, C. A. ; 57 L. T. 31 ; Tkomeloe 
V. Hill (1894), 11 R. P. 0. 61. 72 ; [1894] 1 Ch. 569 ; Lever Brothers, LUt . , 
V. Bedingfield (1898), 16 R. P. C. 3, C. A. ; 80 h. T. 100; Valeniine Meat 
Juice Co. V. Valentine Extract Co., Ltd, (1899), 17 R. P. C. 1, 43 ; 
48 W, R. 127; Winser d: Co., Ltd. v. Armstrong Jc 6*0^(1898), 16 
R. P. C. 167, 172 ; Warsop (B.) & Sons, Lid. y. Warsop (1902), 21 R. P. C. 
481. 

(t) King (t Co., Ltd. v, Qillard d: Co., Ltd. (1906), 22 R. P. C. 327. C. A. ; 
[1905] 2 Ch. 7. Probably this rule would notupply to such oases as 
Estcourt Y, Estcourt Hop Essence Co., supra ; Newman v. Pinto, supra, in 
each of which the plaintiff had a cause of action, but failed because of 
fraud of which the defendant was eoually guilty ; comparewJbitlo lllis* 
KEPRESKNTATION AND FRAUD, Vol. XX., pp. 726, 727. 

{k) Batty v. Hill (1863), 1 Hem. & M. 264 ; see also National Starch 
Manufacturing Co. v. Munn's Patent Maixena and Starch Co. (1894), 11 
R. P. C. 281, r. C. ; [1894] A. C. 275 ; but compare King & Co., Ltd. v. 
Qillard d Co., Ltd., sup ra. 

(l) Exhibition Medals Act, 1863 (26 & 27 Viet, c, 119), by which a 
trader who falsely represents that he has obtained a medal or certificate 
from the Commissioners for the Exhibition of 1851, and the Commissioners 
for the Exhibition of 1862, or either of such bodies of Commissioners (see 
ibid., B. 3) in respect of any article or process for which the Comraissionera 
awarded a modal or certificate, or falsely represents, knowing it to be 
false, that any other trader has obtained such a medal or certificate, or that 
any article sold or exposed for sale has been made by, or by any process 
invented by, a person who has won such a medal or certificate for such 
article or process, incurs a fine not exceeding for the first offence £5, and for 
each subsequent offence a fine of £20. Offences after the firs^ may, instead, 
be punished by imprisonment (ibid., s, 1). Offences may be prosecuted 
summarily (ibid., s. 4), and in any proceedings there is no need to prove 
damages arising from the false representations (ibid., s. 2) ; nor is it 
necessary to set out a copy of any medal or certificate {ibid.). There is a 
saving for a period not exceeding six months of all Tights and remedies to 

, which any person is entitled at law or in equity (ilkd., s. 5). As to 
evidence in civil proceedings, see ibid., s. 5 ; and title Criminal Law 
AND Procedure, Vol. IX., p. 400, note (*). As to summary procedure 
generally, see title Magistrates, Vol. XIX., pp. 589 et seq. 

(m) Tallerman v. Dowsing Radiant Heat Co., [1900] 1 Ch. 1,C. A., follow- 
ing Batty Y. Hill, suora, and distinguishing Franks v. Weaver (1847), 10 
Beav. 297. It should bo noted that the decision in Tallerman v. Dowsing 
Radiant Heat Co., supra, was only th»i the point was noticlear enough for 
interlocutory relief, and that on appeal the defendants practically sub- 
mitted to judgment; see also Frankau (Adolph) d: Co., Lid. v. Pflueger 
(1910), 28 R. P. C. 130 I Accimulator Industries. Ltd. v. Vanderveird 
Co. (1912), 29 R. P. C. 391. A representation that the defendant has. 
executed work in fact done by the plaintiff may be restrained (Henderson 

Son Y. Munro d Co. (1905), 7 F. (Ct. oi Sess.) 636); compare title 
Misrepresentation and Fraud, Vol. XX., p. 676. 
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1360. If the defendant c/in show general user by other firms of 
the name or mark sued on,*this defeats the plabtifTs claim to a 
right of monopoly in such name or mark(n)., Apart from such 
general user the defendant can sometimes show a user by himself 
or his predecessors in business, perhaps merely local, but bom /uic 
and of sufficient duration to negative the idea of deception (o). 
Such individual rights of user do not, however, necessarily prevent 
the plaintiff from succeeding against third parties (p). 


(n) NaUondl SUtreb Maimfaeturing Co. v. Munn'o Patent Maitena and 
Starch Co. (1894), 11 R. P. C. 281, P. C. : [1894] A. C. 276 : and «ee pp. 760, 

id) Edoe df S&Mf Lid, v. OoXton dt Son (1900), 17 R. P. C. 657, H. L. ; 

’ Chiven iSi) db Sons v. Chivers {Seldb Co., Ltd, (1900), 17 R. P. C. 420 ; 
Ooodwiri v. Ivory Soap Go. (1900), 17 R. P. C. 689, 695. In Danisl and 
AHh" V. WhiUhouss and Britton (1898), 16 R. P. C. 134 ; [1898] 1 Ch. 
686, it w#i hel4 that where the defendant had had such a concurrent 
right of user of a trade name, but this trade had died away, he was not 
entitled to revive it ; contra, Mouson db Co. v. Boehm (1884), 26 Ch. D. 
398. In Phillips {Godfrey) db Sons v. Ogden {Thomae) db Go., Ltd. (1895), 
12 R, P. C. 325, it was held that such a concurrent right of user in a trade 
name for tobacco gave a similar right of user for cigarettes made from such 
tobacco; see also p. 713,%nfe. As to fraudulent user, see note (o), p. 774, 

^^(p) Dent V. Turpin, Tucker v. Turpin (1861), 2 John. & H. 139 ; Free- 
fields and dhedgers of Whitetahle v. Elliott (1888), 4 T. L. R. 273 ; Paine 
db Co. V. Dan^l db Sons* Breweries. Ltd. (1893), 10 R. P. C. 217, C. A. ; 
[18931 2 Ch. 667; Worcester Boyal Porcelain Co. v. Locke db Co. (1902), 
19 R. P. C. 479, 489 ; 18 T. L. R. 712 ; Star Cycle Co., Ltd. v. Frankenburgs 
(1907), 24 R. P. C. 414, C. A. The “three mark rule** (see note (e), 
p. 699, ante), also shows clearly that the courts recognise that two or 
more persons may have a right to a name or mark against outsiders ; see 
also Trade Marks Act. 1905 (6 Edw. 7, o. 16), ss. 20, 21. As to the 
limitations of this doctrine, however, see Attenborough v. Jay (1898), 14 
T. L. R. 366 ; BaUy v. Bill (1863), 1 Hem. & M. 264, 270. 
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TRADE UNIONS. 
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See Carriers; Highways, Streets, and Bridges; Railways and 
Canals ; Shipping and Navigation ; Street and Aerial 
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PiBT I. TRAMWAYS 

Sect. l. Methods of Promotinq Tramways - - - - 

Sect. 2. Provisionax Orders 

Sub-sect. 1. Application by Local Authoiities or Private 
rorsous 

Sub-sect. 2. Consents Reipiired . - - . _ 

Sub-sect. 3. Procedure on A])plicntion - - 

Sub-sect. 4. (Consideration of Application by Hoard of Trade 
Sub-sect. 6. Form and (Contents of (3rdor - - - - 

Sub-sect. 6. Deposit and Advertisement of Order 
Sub-sect. 7. Costs - -- -- -- - 

Sub-sect. 8. Deposit Fund ------ 

Sub-sect. 9.^ Confirmation by Parliament - - - - 

Sub-sect. 10. Amending Orders ------ 

^ Sub-sect. 11. Non-completion and Suspension of Works 

Sect? 3. CoNSTRucrnox 

Sub-sect. 1. Gauge and Rails ------ 

Sub-sect. .2. Interference with Other Traffic - - - 

(i.l Hoads - - - - 

^li.) Rridges ------ 

' (lii.) Level Crossings - - - - - 
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Part I. — Tramways. 

Sect. 1. — Method* of Promoting Tramirayi. ^ 

136L The construction of tramways (a) may be protuoted by (1) 
a Provisional Order (h) under the Tramways Act, 1870 (t) ; or (2) ft 
private Act of Parliament (dy 

Sect. 2. — Pravkional Orders, 

8ub-Skct. 1. — Application by Local Authorities or Private Persms. 

1362. A Provisional Order under the Tramways Act, 1870 (<?), for 
the construction of a tramway in any district may be obtained 
through the Board of Trade, either by the local authority (/), or 


(а) Traftiwaysdo not anpearto have beenspocifically defined by statute. 
It may, however, be notea that the Conveyance of MaiU Act, 1803 (66 & 57 
Viet. c. 38), 8. 6 (1), defines a “ tramway*’ as authorised to be constructed 

wholly along public roads or streets without any deviation,” and a ” tram- 
road ” as ” any tramroad or tramway which is not a tramway as hereinbefore 
definedf* and as includii^ tramways and light railways constructed under 
the Tramways (Ireland) Acts, 1860 — 1891 (23 & 24 Viet. c. 152; 24 & 25 
Viet. c. 102; 34 & 36 Viet. c. 114; 39 & 40 Viet. c. 65; 44 & 46 Viet. 
c. 17k; 46 & 47 Viet. c. 43; 52 & 63 Viet. c. 66; 64 & 55 Viet. c. 42), and 
the Railways (Ireland) Act, 1890 (53 & 64 Viet. o. 62). ” Tramway ” 

is included within the term ” railways ** in the Railway Companies 
. Securities Act, 1866 (29 & 30 Viet. c. 108), s. 2, and in the Regulation of 
Railways Acts, 1868 (31 & 32 Viot. o. 1I9K s. 2, and 18J1 (34 & 36 Viet, 
c. 78), 8. 2. But, in public legislation, the word “railway” does not 
include “ tramway ” unless it is eipr^sly made to do so by the terms of 
the Act; see title RAmwAYS and Canals, Vol. XXIII., pp. 6l9 seq. ; 
TQttenhai^ Urb^ Council v. Metropolitan Electric TramwaySt Ltd,, [1913J 
A. C. 702 ; ana, therefore, land occupied by a tramway is not entitled to 
be rated as a railway under the Public Health Act, 1876 (38 & 39yict. 
c. 66), 8. 211 (1) (b) {ibid., following 6’ wantca Improvements and Tramway 
Co. V. Swansea Urban Sanitary Authority, [1892] 1 Q. B. 367) ; See title 
Rates and Rating, Vol. XXIV., pp. 85, 80. A tramway consjruotcd 
without the* authority of Parliament js a public nuisance {K. v. Train 
(1862), 2 B. & S. 640; Bapier\. London Tramways Co., [1893] 2 Ch. 
688, C. A. ; compare B. v. J&brris (1830), 1 B. & Ad. 441 ; 11. v. Charles^ 
worth (1861), M Q. B. 1012). 

(б) As to Provisional Orders, see the text, infra. 

(<j) 33 & 34 Viet. 0. 78. , ^ 

(d) As to the procedure for obtaining a.pnvate Act of Parhament, 8e(? 
title Pablument, Vol, XXl., pp. 727 et seq. Ajauy lines on public roadH 
worked by electrioid powers and in other respects similar to electric tram- 
ways have been promote undet the Light RailwaysaVct, 1896 (69 & 60 Viet, 
c. 48 )i as light railways to vhich the ^neral enactments relating to rail- 
ways (including rating) also apply {Wakefield amd Duirkt Light Railway 
' V. Wakefield Corporation, [1907] 2 K.'B. 256, C. A.; affirmed sub nom. 
WakeMd Corporation v. WakefCpld and District Light Railway, [1908] A. C. 
293); see Lignt Railways Act, 1896 (69 & 60 Viet. c. 48), s. 12; and 
pp. 819 et seq,, ; such undertakings have secured irrevocably the 
status and privileges of light railways {Tottenham Urban District Ooimcil 
V. Metropolitan Electric Tramways, Ltd., supra, per Lord Moulton, at 


p. .719). ^ I 

it) 33 & 84 Viet. c. 78, s. 4. 

if) The local authority is, in the City of London, the Mayor and Cor- 
poration, in the County of London outside the City the London County 
Council, and elsewhere the urban or rural district council, as the case 
may be, o’* nrAaRinnallv the narish council (ibid., s. 3, Sohed. A, Part 1. : 


j Beer. 1. 
Methods of 
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Tbamways aud hasT Railways. 

by anj person, persons, corporation $r company with the consent 
of the local authority ; or, where the district is or forms part of a 
highway district under the Highways Acts(g), with ^be consent of 
the road aatbority(A). In each case the local authority, person, 

* persons, corporation or company specided in the Order are deemed 
the promoters of the tramway (i). 

9 

Sub-Sect. 2.—0(msAit8 Required. 

1363. No local aufchorifcy may apply for a Provisional Order 
until a resolution approving of the intention to apply has been 
concurred in and passed at a special meeting at which two-thirds of 
the members are present and vote, and of which a month’s previous 
notice has been given in the manner prescribed by the local ' 
authority (/i). 

1364. Persons, corporations or companies muet obtain the 
consent of the local authority or, in the case of a highway district, 
of the road authority, before making an application (f) ; and in 
districts where the road authority is distinct from the local 
authority, and where it is necessar to seek power to break up 
any road, the consents of both authorities are required (tB) . 

1865. Where it is proposed to construct a tramway in two or 
more districts, and the consent of any local or ruraj, authority 
having jurisdiction in them is refused, the Board of Trade may, 
nevertheless, authorise the construction, if it is satisfied, after 
inquiry, that two-thirds of the length of the tramway is proposed 
to be laid in a district or districts the local and rural atthorities of 
which , consent to its construction, and the Board must, in such 

Local Government Acts, 1888 (51 & 62 Viet. c. 41), s. 40 (8), and 18()4 
(66 & 67 Viot. 0 . 73). BS. 6 (1), 21 (!))• As to tho Mayor and Cor- 
porf^tion of the CJity of London, see title Metropolis, Vol. XX., pp. 422 
et seq. ; as to tho London Connty Council, see ibid., pp. 418 et^eq. ; as to 
urban and rural district councils, see title Loc^t Government, Vol. XIX., 
p]). 263 ei seq., 329 et seq, ; as to parish councils, see ibid,, pp. 240 ef: eeq. 

{q) As to tho Highway Acts, see title Highways, Streets, and Bridge, 
Vol. XVI., p. 24. 

(A) ** District^’ meens tho area within the jurisdiction pt the local or 
road authority (Tramways Act, 1870 (33 & 34 Viet. o. 78), 8. 3) ; “road 
authority ” means the authority of the districts specified in ibid., Sohed. A, 
Part 1. (ibid., s. 3). By tho London (Government Act, 1899 (62 & 63 Viet, 
c. 14), B. 4, the metropolitan borough councils have become the road 
authorities of the Metropolis ; compare title HicteWATS, Streets, and 
Bridges, Vol. XVI., pp. 24 et Heq. ' ‘ 

(i) “ Promoters ’’ ir defined by tho Tramways Act, 1870 (33 & 34 Viet, 
c. 78), 8S. 4 (2), 24. as “ any person, persons, corporation, ' oompAny or 
local authority authorised by special Act to construct a tramway “ ;» 
tho term also, apparently, comprises tho permitted assims of such 
persons (see ibid., ss. 43, 44 (sale and purchase of tramways) ). 4oos 
not include lessees or licensees (Marehalt v. South Staff ordehire iramwtyB 
Co., [1896] 2 Ch. 36, i\ A., per Bindley, L.J., at p. 51 ; 'Sdi(nlmrgh % 
Street Tramways Co. v. Edinburgh Gormration, [1894] A. C. 456, 469, 472). 

(k) Tramways Act, 1870 (33 & 34 Vict. o. 78), s. 4, Sched. A, Part III. ; 
see also title Parliament, Vol. XXL, p. 731. 

(l) Tramways Act, 1870 (33 & 34 Vict. c. 71), a. 4, Sched. A, Part III. ; 
see also title Parliament, Vol. XXL, p. ’$31. As to highway districts 
and road authorities, see note (h), supra. 

(m) I'ramways Act, 1870 (33 & 34 Vict. c. 71). s. 4, Sched. A, Part III. ; 
see title Highways, Streets, and Bridges, Vol. XVI., pp, 24 et seq. 
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case, make a special report stating .the grounds on which the Order s*ot. j. 
has been made (?i): Profiilonal 

1366. Everf tramway in a town (o) must be, as nearly as may be, 
constructed and maintained in the middle of the road and, if one- Diiwut of 
third of the owners or occupiers of houses, shops or warehouses ^upiers. 
abutting thereon have expressed their dissent as prescribed by the . 
Board of Trade (p), no tramway may be authorised by Order to be* 
laid in such a manner that for 30 feet or upwards there is 
a less space than 9 feet 6 inches intervening between the 
outside of the footpath on either side of the road and the nearest 
rail of the tramway ( 5 ). 


Suu-Sect. 3. — Pro€€<lnre on Application, 

1367. Promoters intending to apply for a Provisional Order (Jonditionn at 

must : — • • to notice iind 

( 1 ) Notify their intention by an advertisement, headed with a 
short title descriptive of the undertaking, to be published in the 
October and November (or in one of those months) preceding their 
application (r) ; 

( 2 ) Sbrve notice oP such intention, on or before the ISfli 
December following, in accordance with the Standing Orders of 
both^Houses of Parliament for the time being in force with respect 
to Bills for lihe construction of tramways («) ; 


(n) Tramways Act, 1870 (33 & 34 Viet. c. 7$), s. 5 ; sje ibid*, ss. 7, 63, 
re^iilatin^ inquiries before a referee appointed by the Board of Trade ; 
see also title Parlument, Vol. XXf., p. 730, note (s). 

( 0 ) There is no definition of “ town in the Tramways Act, 1870 (33 & 
34 Viet. c. 7b)i but , compare the Railways Clauses (^usolidation Act, 
1845 (8 & 9 Vict. c. 20), ss. II, 16 ; London a/nd SoMth WetUm Bad, Co, 
{Directors etc.) v. Blackmore (1870), L. R. 4 H. L. 610, where the term is 
defined by Lord HatIiErley, L.C., at p. 615; and title Railways Vnd 
Canals,^ Vol. p. 650, note (f). 

. ip) “ Prescribed meani “ prescribed by the Board of Trade Rules” 
(IJramways Act, 1870 (33 & 34 Vjet. c. 78), s. 3). 

iq) Ibid,, 8. 9 ; compare ibid., ss. 25r 34 (#(augo and overhang), which 
should be read in oonjunctioft with ibid., s. 9; see also Board of Trade 
Rules, rr. iii.~v., xv. (4) (Stat. R. & 0. Rev., Vol. XIII., Tramway, 
England and Scotland, p. 1) Edinburgh Street Tramways Co. v. Black 
(1873), L. R. 2 H. L. (Sc.) 336. As to notice to frontagers, see Standing 
Orders of the House of Commons (Private Business), No. 136; see title 
Pakliament, Vol. XXI., p, 731. A connected line not shown on tlm 
plans and construSJted less than 0 feet 6 inches from the outside of th^ 
footpath has been ordered to be removed by the prmnotem {W ilkinson and 
MarsJtnll y.^NewcasUe-upon-Tyne Corporation (190S), 18 T. L. R. 332). 

. (ij Tramways Act, 1870 (33 & 34 Vict. c. 78), s. 6 (1). As to the con- 
tents of the. prescribed advertisement, see i6ui.,Sched. B, Parts 1. and II. 
The iuse^ftion must be made once at least in each of two successive weeks 
in the same newspaper published in the district affected by the proposed 
0 undertglMlg, and#vnere the proposediworks will be made. If there is no 
such newspaper, the advertisement must be inserted in one published 
in the county in which the district is situated, or, failing this, in one 
published in some adjoining county. It must ^Iso be published in the 
London Gazette {ibid., Sched. B, Part I. (3) ). 

(s) Tramways Act, 1870 (33^ 34 Vict. c. 78), s. 6 (1); Standing Orders 
of the House of Lords (Private Business), 1911, Nos. 13, 13a; see also 
Standing Orders of the House of Commons (Private Business), 1913. 
Nos. 13, 13a; Board of Trade Rules, rr, vi. — ; and cempare Tramways 
Act, 1870 (33 k 34 Vict. c. 78), s. 14. • . ‘ 
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810 T. 2 . ( 3 ) Deposit on or before the 80thr. November, in the respective 

Provfiioiul offices of the clerks of the county and parish councils and of the 
local authorities of every district proposed to be ti^^versed by the 
undertaking, a copy of the aforesaid advertisement, together with a 
' plan and section of the proposed works prepared in accordance with 
the reflations of the Board of Trade (0 ; 

• (4) Deposit on or before the 28rd December at the office of 
the Board of Trade a memorial signed by the promoters praying 
for a Provisional Order, and a printed draft of such Order as 
proposed by them, with an estimate of the expenses of the proposed 
works signed by persons by whom it is made (tt ) ; and 
(5) Deposit at the office specified in the advertisement a sufficient 
number of the printed copies above mentioned to be stipplied to all’ 
persons applying for them lor not more than Is. a copy (w). 

Sub-Sect, i.— Consideration of Application hy lioard^of Tmde. 

Dutio* of 1368 . The application for a Provisional Order must be considered 
Trade. Board of Trade, and the Board may, if it thinks fit, direct an 

inquiry (:r) in the district to which the application relates, or other- 
wiw inquire as to the propriety of proceeding upon the application. 
The }tord must also considep such objections to the Order as may 
..be laid before it on or before such date as the Board may^pre- 
s'cribe, and determine whether the promoters may or maj not proceed 
with the application (y) ; and where it appears expedient to the 


(0 'iraraways'Act, j870 (33 k 34 Viet. o. 78), s. 6 (2), Sobed. B, Part II. ; 
Board of Trade Ruleis, rr. x. — xUi. 

(tt) Tramways Act, 1870(33 & 34 Viet. c. 78), s. 6 (2), Sched. B, Part III. 
(w) Ihuht 8. 6 (2), Sobed. B, Pbrt II. (2); Board of Trade Rules, f. xv. 
By Ibo Tramways Act, 1870 (33 k 34 Viet. c. 78),. s. 6 (3),^ maps, plans, 
and documents to be deposited for the piui^osea of any Provisional Order 
maV be deposited with tbe persons 'And in manner directed by the 
ParUamontary Documents Deposit Afit, 1837 (7 Will 4 & 1 Viet c. 83), as 
modifled by the Local Government Act, 1888 (61 & 62 Viet. c. 41), and the 
Looaf Government Act, 1894 (68 & 67 Viet. c. 73) ; see titles Local Gove^- 
MENT, Vol. X1X„ pp. 264, 627 ; Parliament, Yol. XXL, pp. 733, 734.* 
{x) The inquiry must be held in public heToro a referee appointed by tbe 
Board of Trade, ten days' notice at least being given tv the' parties pn 
whoso represontatioii the inquiry is directed; wHuessos maybe compelled 
to attend and give evidence on oath, provided that the reasonable charges 
of their attendauce are piud or tendered, and provided also that they aro 
not required to travel more than ten miles from' home ; after the inquiry 
, the referee reports to the Board of Trade, and copies of his report are 
available for all parties to the inquiry (Tramways Act, 1870 (33 & 34 
Viet. c. 78), s. 63). Queere whether the.courtdias jurisdiction^ to restrain 
ail inquiry ; see Re Foniypridd and Rhondda Vtdleye Tramways Co., Ltd. 
(1889), 68L. J. (CH.) 636. ^ n' . 

(y) Tramways Act, 1870 (33 k 34 Viet. c. 78), s. 7. As to laying 
objections, see Board of Trade Rule^, rr. viii., ix., xvi. ; Tramways 
Act, 1870 (33 k 34 Viet. c. 78),'8 14, empowering persons to oppose 
tbo Bill embodying the Order. The following persons, to whom notice 
must be given, have a hens standi under the Board of Trade 
Rules, rr. vi., vii., ix.-frontagers, with respect to the inter- 
vention of space between a footpath and a tramway ; landowners ; 
gas and water companies ; gas, telephone, railway, and other com- 
panies affected by the discharge of '^lexjtricity ; local authorities ; 
parties directly interested, such as owners or lessees of tramways over 
which it is sought to acquire compulsory mining powers or which it is 
proposed to purchase compul'^oriiy ; and railways, where tramways 
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Board that the fmplieation #hoidd be granted—wiih or without 
additions or modincations or subject or not to restrictions or con- 
ditions— the poard may settle and make a Provisional Order 
accordingly (a). 

Sub-Sect. 6.— Form and ConUnU of Order. 

1869. Every Provisional Order so made must empower th^ 
promoters therein specified to*inake the tramway upon the gauge (6) 
and in the manner described, aod contain such provisions as the 
Board of Trade, having regard to the nature of the aj^plication and 
the facts and circumstances of each case, may think fit to submit to 
Parliament for confirmation (c). No Order may, however, empower 
• the promoters or any other persons to acquire land otherwise than 
‘ by agreement, or to acquire any lands, even by agreement, except 
to the extent limited by the Order, or to construct a tramway else- 
where than afong or across a public road or upon land taken by 
agreement (d). 

Sub-Sect. 6 . — Dtpotii and Advertiomeni of Order, 

1370. On the delivery to the promoters of a Provisional Order, 

they ai?^e required forthwith to publish it^by the insertion of an 
advertisement in the local newspaper in which the original advertise- 
meift of the^ intended application was published (e), or if such news- 
paper be no longer published, in some other newspa|^r in the 
district; and by depositing printed copies for inspection at the 
offices of clerks of the county councils (/), and also at the office 
named in :the advertisement for the sale Of such copies to persons 
applying for them at not more than 1«. {g), ^ 

, Sub-Sect. 

1371. The costs in respect of the preparation and making of , the 

Provisional Order must be’ paid by the promoters, who may be 
required by the Board of Trade to give security therefor before 
proceeding ^ith the Order (%). * 

9 , ^ 


worked by mechanical poT^er cause competition ; see, further, title 
Parliament, Tol. XXII., pp. 479, 480. As to the costs of opposition 
in the case of borough councils etc., see title Local Government, 
Vol. XIX., pp. 380 et eeq, 

(«) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 8 ; as to the require- 
ments with regard to « draft Provisional Order, see Board of Trade 
Rules, r. xvi. • 

(6) As to the gauge where none" is prescribed Ry the special Act, see 
Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 26 ; and p. 788, poeU 
. (c) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 8. 

(d) Ibid., B. 8 ; compare ibid., s,^ 16. As to rights of way under an 
agreement between a landlord to give land for a tramway to a tramway 
company, see Sinclair v. Caithness Flagstone Quarrying Co, (1881), 0 App. 

^Cas. 340, H. L. • ♦ 

(e) As to the original advertisement, see p. 783, ante. 

(/) Compare note (to), p. 784, ante, 

(^ Tramways Act, 1870 (33 & 34 Viet. c.t78), s. 13, Sch^. B, 
Part IV. (3) ; and see Board of Trade Rules, r. lix. ; as to alterations of 
deposited plan etc., see ibid., i. xviii. The Order must, presumably, be 
published at full length. 

(h) Tramways Act, 1870 (33 & 34 Viet. o. 78), s. 11 ; M to the powers 

H.L. — XXVI^ 
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Provi8i<mal 

Orders. 
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Dcpoflit of 
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Procedure. 


Sub-Sect. Fund, 

1372 . Before the delivery of the Proviaional Order, the promoters, 
unless they are a local authority, must deposit in such bank, within 
such time, and in such manner, and subject to such conditions 
with respect to interest, repayment and forfeiture as the Board of 
Trade may prescribe, a prescribed (i) sum, amounting to not less 
fiian 4 per cent, on tho amount of /^he estimated expense of the 
tramway, or any security prescribed by the Board having a value 
not less than such sum of money (j). 


Suh-Sect. 9 . — Confirmation hy Farliament. 

1373 . The Board of Trade must, as soon as it conveniently can 
after the expiration of seven days from the completion, to its 
satisfaction, of the publication of any Provisional Order, \\iJiich has 
been published not later than the 25th April in any year, provide 
for the introduction into either House of Parliament of a Bill for an 
Act to confirm such Order as set out in the Schedule to the Bill, and 
no Order under the Tramways Act, 1870 (A:), shall have any operation 
until confirmed, with or without amendment, 4)y Act of Parliaiflent ( 1 ), 
If a petition be presented against any Provisional Order comprised 
in any Bill which is pending in either House, the Bill, so f»r as 
it relates to the Order petitioned against, may be referreTl to a select 
committee, and the petitioner may appear and oppose as in the case 
of a special Act (w). An Act of Parliament confirming a Provisional 


)f a local authority with regard to expenses, sec p. 80(), m4. The co8t« 

•f applications to the Hoard of Trade for Provision.al (Orders under the 
Tramways Act, 1870 (‘h'i & 34 Vief . c 7^). are to bo taxed ob the Chancery 
and not the parliamentary scale {Re Morley (1875), L, K. 20 Eq. 17). As 
bo iJhrliamentary costs, see title Pauliament, Vol. XXL, p. 745; as to 
High Court costs, see title Solicitous, Vol. XXVI. 

[i) For the definition of “proscribed,” see note (p), p. 783, ante. 

(i) Tramways Act, 1870 (33 & 34 Viet. o. 78), s. 12 ; Beard of Tra^e 
Rules, rr. xx. — xxiv. ; Standing Orders of the House of Commons (Private 
Bueineas), 1913, No. 67. By the Board of Trade Kuhs, r. xx., the pro- 
moters, if not a local authority and not already possesscd‘'of. a tramway 
open for public trafllo, must deposit not less than 6 per cent., but, 
by ibid., r. xxi.. this deposit is not payable where tho promoters own a 
tramway which has paid dividends on its ordinary share c.apital during the 
previous year. As to the respective rights of the promoters and creditors 
in case of non-completion of tho line, see Re Loweshfl, Tnrmoulhf and 
Souikwold Tramways Fo. (1877), 6 Ch. D. 484 ; Re Birmingham and 
TAchfieUJunriion itail Co. (1885), 28 Cb. D. 662); compare Pi rliamentary 
Deposits and Bonds Act, 1892 (55 h 66 Viet. c. 27), as to which see 
title Parliament, Vol. XXL. p. 735, note. (w). The parliamentary' 
deposit made by a company that has failed to construct the tramway 
within the time limited and has been ordered to be wound up is not a 
fund out of which the liquidatort. is entitled to be .paid his general 
costs of the winding-up, or his remuneration (Re Colchester Tramways* 
Co., [1893] 1 Ch. 309; jRe Tynemouth Borough Tramway Co. (1876), 33 
L. T. 8). As to the application and return of deposits, see pp. .811 
et sea., nost. 

(k) 33 & 34 Viet. o. 78. 

(l) Ibid., B. 14; compare ibid., s. 23, dehhing “special Act.” 

(m) Ibid., s. 14. As to petitions against a Bill on the ground of competi- 
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Order under the Tramways Act, 1870 (n), is to be deemed a public 
general Act (o). 

Sub-Sbct. 10 . — Amending Orders. 

1374. The Board of Trade may revoke, amend, extend or vary a 
Provisional Order by a further Order, made and confirmed in th^ 
same way, upon the applicatioiti of any promoters, which must be 
made in the same manner and subject to the same conditions as 
that for the original Order (p). 


Srrn-SECT. W.-Non-compleixon and Suspension oj Works. 

1376. If the promoters fail to complete and open a tramway for 
public traffic within two years from the date of the Provisional Order, 
or if the ^orks^re not substantially commenced within one year from 
such date or such shorter time as may be prescribed, or are 
suspended after their commencement without such reason as the 
Board of Trade regards as warranting such suspension, the powers 
of construction and erection given by the Order cease to bo exercis- 
able, ejicept as to so much of the tramway as is then completed, 
unless the time be prolonged by the special direction of the 
Boaxdiqy The Board may allow' the exercise of such powers as to 
so much of the tramway as is then completed, but failing permission 
from the Board they will cease to bo exercisable (r), and so much of 
the tramway as has been com})leted is deemed to be a tramway 
to which the provisions of the Tramways Act, 187Cf(«), relating to 
discontinuance apply (/), and may be dealt with accordingly. A 
notice published by the Board in the Dnidon Gazette that a tram- 
way has not been completed and opened for public traffic, or that 
the works have not been substantially completed or have been 
suspended without sufficient reason, is conclusive evidence of Eltich 
non-completion, non-commencement, or suspension (//). 


f 

tion, see Standing Orders of Jho House of Commons (Private Business), 
1913, No. 129; ^nd compare note (y), p. 784, ante. 

(n) 33 &-34 Viet. c. 78. 

(o) Ibid., a. 14 ; compare title Evidevcb, Vol. XIII., p. 525. 

(p) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 10. 

{q) Ibid., 8. 18. Where the promoters had purchased leasehold land for 
offices and a generating station, and entered into binding coniraets for 
the supply of electri8 cars and the supply and installation of dynamos and 
electric machinery, but had done no physical workmen the tramway and 
its accdssoric®, it was held that the works had not been substantially 
commenced {A.-O. v. Bournemouth Corporation, [1902] 2 Ch. 714, C. A., 
overruling Be Dudley and Kinyswinford Tramwuye (1893), 69 L. T. 711). 
As to the prolongation of time for the commoncoment or completion of 
works, see the Board of Trade Rules with respect thereto (SUt. li. dc 0. 
«Kev., Vol. XIII., Tramway, England Ind Scotland, p. 1). 

(r) But a private person cannot compel the promoters to carry out 
their statutory powers (Tork and North Midland Bail. Ch. v. R. (1853), 
1 E.’ & B. 858, Ex, Ch. ; B. v. Great Western BaH^. Co. (1893), 9 K. 1). 

(3) 33 & 34 Viet. c. 78. 

(t) Ibid., 68. 28. 41, 43, 44. to discontinuance, sec p, 810, poet. 

(tt) Tramway Act, 1870 (33 & 34 Viet. c. 78), 8. 18 ; Be Dudley and 
Kingiwinford Tramwaye, supra. 
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Bier. 8. 
Coutnic- 
tion. 

CooBtnictioQ 
of track. 


Inipcctlon 


Gondltions of 
interference. 


Sbct. S»‘—Cons1iuction, 

Sub-Sect. 1. — Oauge and Hails, 

• 

1876. Every tramway must be constructed on the gauge pre- 
scribed by the special Act(t(^)» or» if there be none, on such gauge 
as will admit of the use of carriages constructed for use upon railways 
6f a gauge of 4 feet 8 j inches, and to be so laid and maintained that 
the uppermost surface of the rail shall be on a level with the surface 
of the road (x). 

No tramway may be opened for public traffic until it has 
been inspected and certified as fit for traffic in the prescribed 
manner (a). 

Sub-Sect. ^.^Interference with Other Traffic, 

(i.) Roads. , ^ 

1377. The promoters may from time to time open and break up 
any road (6) for the purpose of making, laying down, maintaining 
and renewing a duly authorised tramway or any part or parts of it, 
subject to the following restrictions ^ , 

(1) They must give notice of their intention to the road 
authority (c) at least seven days before the commencement of the 
work, specifying the time of commencement and the portion of the 
road proposed to be dealt with (d). 

(2) They must not open or break up or alter the level of any road 
except under t^e superintendence and to the satisfaction of the 
road authority, unless such superintendence is withheld at the 
time specified in the notice or discontinued during the work, and 
must pay all the reasonable expenses of such authority with respect 
to the superintendence (e). 


(i«) As to the meaning of ** special Act,'’ see Tramways Act, 1870 (33 
& 34 yict. 0 . 78), 8 . 23 ; and p. 787, ante. 

{x) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 26. As” to the spaee 
between rails etc., see also Board of Trade Memorandum, November, 1000 , 
on these matters; and note ( 9 ), p. 783, notef 6 ), p. 785, ante; compare title 
Railways and CSanals, Vol. XXIII., pp. 686 , 687. The intention of the 
Act has, liowcver, in part not been carried out, as in practice it has been 
found that carriages and trucks cannot run upon the pattern of rail 
pn‘Bcribed by regulation for use on tramways. 

(o) Tramwavs Act, 1870 (33 & 34 Viet. c. 78), er. 25. 

( 6 ) “ Road is defined as any carriageway being^a public highway, 
and the carria^way of any bridge forming part of or leading to the same ” 
{ibid., 8 . 3). Unauthorised interference with a road or street fhay be 
prosecuted under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 72, and 
the Public Health Act, 1875 (38 A; 39 Viet. c. 65), s. 14 ; see title High- 
ways, Stbeets, and Bbidqes. Vol. XVI., p. 167. 

(c) As to road authorities, see note {h), p. 782, ante. 

{d) 8t, Luke's Vestry v. North Metropolitan Trammys Co. (1876), Ui 
Q. B. D. 760; Barham v. Ipswich Dock Commissioners {lS%6),6ih, T. 23. 
As to the meanioff of at least,” see title Time, pp. 448, notes (k), (k), 
449, ante ; as to tne rig&t of a local authority to oispense with notice in 
oases of urgency, see note(d). p. 793, post. 

(«) lYamways Act, 1870 (33 A 34 Vict. c(, 78), s. 26. In 8t, Luke's Vestry 
V. North MeUipoUian Tramways Co., supra, it was held that so far as a 
tramway company merely rais^ the sleepers and rails to the level of the 
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(8) They must not, without the consent of the road authority (/), bm#. s. 
deal at any one time with a greater length than 100 yards of any CoutnU' 
road not exc^ding a quarter of a mile in length, and, in the tlon. 
case of roads exceeding that length, must leave an interval of at 
least a quarter of a mile between any two places at which they* 
open or break up the road, and must not open or break up a 
greater length than 100 yards at any such place (g). * 


(ii,) Bridges^ 

1378. Where the carriageway over any bridge forms part of or SuperrUion 
is a road within the jurisdiction of the road authority (/t), but the of road ^ 
; bridge is vested in anjr person, persons, or corporation distinct ^ 

from the road authority, any work which the promoters are 
empowered to construct, affecting or in any way interfering with 
the strueturar work of the bridge, must be constructed at the cost 
of the promoters, under the superintendence and to the reasonable 
satisfaction of such person, persons, or corporation, unless such 
superintendence has been withheld after notice given seven days 
before Jthe commencenjent of the work by the promoters (i). 


^ (iii.) Level Crosaings. 

1879. Where the carriageway in or upon which any tramway is supcrriitoi^ 
proposed to be laid down is crossed by any railway or tramway 
on the level, any work which the promoters ar^ empowered to 
construct, affecting or interfering with such railway or tramway 
or the traffic thereon, must be constructed and maintained at the 
cost of the promoters under the superintendence and to the 
reasonable satisfaction of the person, corporation, or company 
owning the railway or tramway, unless such superintendenje is 
refused or withheld after notice given seven days before the com- 
mencement of the work by the promoters (k), 

jt ! 

• 

road, or raised the stone packing of the road to the level of the surface of 
the rails, they were maintaining and keeping the road in good condition 
and repair under the Tramways Act, 1870 (33 34 Viet. c. 78), s. 28, 

rather than doing such work as would call for the superintendence of the 
road authority under ibid., s. 26. 

(/) See note (A), n. 7^2, ants. 

(g) Tramways Act, 1870 (33 & 34 Viet. c. 78), & 26 ; Wandsworth Cor- 
mraiign r. f^ondon United Tramways (1901), Lid^ {1905), 69 J. P. 340; 

Hyde Corporation v. Oldham, Ashton and Hyde EUdric Tramways, Lid, 

•(1900), 64 J. P. 696, C. A., where it waa held that the term “road ” does 
not include footway as well as carriageway, and that a tramway com- 
pany could not break up the footway witnout the consent of the road 
authority. As to similar powers of bmaking up streets, see titles Electbic 
•Lightiko and PRweb, Vol. XII., p; 642; Gas, Vol. XV., p. 307 ; Tele- 
graphs AND Telephones, pp. 360 et seq., ante; Water Supply. 

(A) See note (A), p. 782, ante. 

G) Tramways Act, 1870 (33 & 34 Viet. c. 78), *4. 26; Victoria Corpora- 
lion V. Patterson, Same v. Lang, [18991 A. C. 616, P. C. 

(A) Tramways Act, 1870 (35 & 34 Viet. o. 76), s. 26 ; Standing Orders 
of the House of Lords (Private Business), 1911, No. 13a; Standing Ordeis 
of the House of Commons (Private Business), 1913, No.. 13a. 
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Sub-Sect. '6. —Completion of Worhs and Heinslatement of Hoads, 

1380. When the promoters have opened or broken up a^y portion 

of any road they must comply with the following conditions : 

(1} They must with all convenient speed, and in all cases within* 
<our weeks, unless the road authority (f) otherwise consents in 
writing, complete the work on account of which the road was opened 
(ft broken up, and, subject to the ^ formation, maintenance, or 
renewal of the tramway, fill in the ground and make good the 
surface to the satisfaction of the road authority, restbring the 
road to as good a condition as it was in before the opening and 
breaking up, and clearing away all surplus paving or metalling 
material or rubbish occasioned thereby (m). 

(2) They must cause in the meantime the place where the road 
is opened or broken up to be fenced and watched and properly 
lighted at night, 

(8) They must pay all reasonable expenses of the*repafir of the 
road for six months after its restoration, so far as such expenses are 
increased by the opening or breaking up (n). 

Sub-Sect. Repair of Ro^d. ^ 

1381. The promoters must, at their own expense, maintain 
and repair to the satisfaction of the road authority (o), and with 
such materials and in such manner as the road authofity directs, 

i^oad upon which a tramway belonging to them is 
laid as lies between the rails ; and, where two tramways are laid by 
the same prom(Aers in any road at not more than 4 feet from each 
other, the portion of road between the tramways ; and in each case 
so much of the road as extends 18 inches beyond the rails of and on 
each side of any such tramway (p). If they abandon.the whole or 
any part of their undertaking and take up any part of any tramway 
belonging to them, they must, with all convenient speed, and within 
SIX weeks, unless the road authority otherwise consents in writing, 
fill in, the ground and make good the surface, restoring, to the 
satisfaction of the road authority, the portion of road to as gooti 
a condition as it was in before the tramjvay was laid, and clearing 
away all surplus paving or metalling material or rubbish occasioned 
by such work (p). 


(l) As to tho road authority, see note (/i). p. 

(m) Tramwayg Act, 1870 (33 & 34 Viet. c. 78, s. 27 ; ^toclcpoH and Byde 

Dtvuton oj tke tlundrcd of Macclesfield Uighway Board v. Cheshire County 
Council (1891), 61 L. J. (q. b.) 22. c . 

(n) Tramways Act, 1870 (33 & 34 Viet. o. 78), b. 27. Failure of the 

promotera to comply with these provisions as to restoration and repair 
IS punishable by a pon^ty not exceeding £20, and a further penalty not 
oxceeoing to for each day during which any such failure continues after 
the first day on which the penalty is incurred, withouht prejudice to the » 
onforoement by Bpocifle performance of the requirtsmenta of the Tram- 
ways Act, 1870 (33 &; 34 Viet. o. 78), or to any other remedy against 
them Ubui.y s. 27). , . 

(o) See note (h), p. 782, ante. 


S *^8), 8. 28; S. V. Croydon and 
^ ^ A.; E. (Dublin Corporation) 


Norwood Tramways Co. (1886). 18 Q. B.D. 8! 
V. FitaOibbon, [1910] 2 I. R. 236. 
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The promoters must algo in the meantime provide for the 8 sot* 8. 
fencing) watching and lighting at night of the place where the Constmo- 
road is opened or broken up ; and if they fail to comply with tlon. 
^the foregoing provisions the road authority itself may, after seven 
days* notice to the promoters, open and break up the road and d^ 
the necessary wprks of repair, maintenance, or restoration, and 
recover the expenses incurred by it from the promoters {q). • • 

The road authority and the promoters may enter into, alter, si)eciai 
renev» or, vary contracts or arrangements for paving and keeping ftgrwmcuts. 
in repair the whole or any portion of the roadway of any road on 
which a tramway has been laid by the promoters, and with respect 
to the proportion of the incidental expense to be paid by either of 
the parties (r). ' 

Sub-Sect. 5 . — Interferenct with Apparatus oj G'oi, Water, or Telegraphic 
^ Undertakings. 

1382. For the purpose of laying down, maintaining, or renewing Powers of 
any of their tramways, and where it appears necessary or expedient pT<5n“oten. 
in order to prevent frequent interruption of traffic by repairs or works 
connected therewith, the promoters may from time to time alter 
the petition of any mfcins or pipes for the supply of gas or water, 
or any tubes, wires or apparatus for telegraphic or other purposes («), 
subject to the following restrictions : — 

(1) The^ must, before laying down a tramway in a road in DciiTcryof 
wluch any mains or pipes, tubes, wires, or apparatus may be laid, • 

(^) Tramways Act, 1870 (33 & 34 Viet. o. 78), s. 28.* As to expeoses, 
see Si. Luke's Vestry v. North Metropolitan Tramways Co. (1870), 1 
Q. B. D. 760. As to iho exlciit of the liability of, and the recovery of 
expenses from, a tramway company which was held liable under a special 
Act to ropaif the •* junction” of the paving between the pavement 
maintained by the company and the surface maintained by the local 
authority, see Norwich Oaiporation v. Norwich Electric Tramways Co. (4907), 

97 h. T. 911 ; Norwich Corporation v. Norwich Electric Tramways Co.^ 

Ltd., [1906] 2 K. B. 119, C, A. ; West v. Bristol Tramways Co., [1908] 

2 K. B. 14, .C. A. The Tramways Act, 1870 (33 & 34 Viet. o. 78?, s. 28, 

Imposes no liability on a company to remove snow, where such removal 
is in the nature of cleansing^ or is done to make the road more convenient 
for trathc, ah hough w’hero suow is an obstruction rendering the road 
impassable aud unfit for traffic, its removal probably falls within the duty 
to maintain and repair {Acton District Council v. London United Tramways, 

[1909] 1 K. B. 68 ; see also Amesbury Guardians v. Wills Justices (1883), 

10 Q. B. D. 480; O^fshm v. Aberdeen District Tramways, Co., [1897] A. 0. 

Ill ; Montreal Ciy v. Montreal Street Railway, [1903) A. C. 482, P. C. As ^ 
to the liability of a tramway company for damage arising from an obstruc- 
tion .caused by a railway company which had broken up a road and 
removed the tramway under its statutory powers, see Barham v. Ipswich 
Dock Commissioners (1885), 64 L. T. 23. 

(r) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 29. Promoters ate 
not bound to provide for scavenging etc., except in so far as is necessary 
to keep their pait of the road in renair {Burnley Corporation v. Lancashire 
CowUy Council (1889), 64 J. P. 279) ; see also Over Darwen CorporaUon 
V. Lamashire Justices (1887), 68 L. T. 61 ; Leek Improvement Commis^ 
sipners v, Stafford JusUees (1888), 20 Q. B. D. 794, C. A. ; AUdred ▼. 

West Metropolitan Trams Co., [1891] 2 Q. if. 898, C. A. ; Barnett v. 

Poplar Corporation, [ 1901] ^ K. B. 819 (w here the liabiUty for damage 

(s) For note (#) see p. 702, post 
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sbcx. 3. whether they contemplate altering the ^sition of any such mains or 
Construe* pipes, tabes, wires, or apparatus or not, give seven days’ notice to 
tlon* the company, or persons, owning or controlling them of their 
intentions, and deliver a plan and section of the proposed work';* 
and if such company or persons are of opinion that the proposed 
Construction or alteration would endanger thei*^ works or apparatus 
or interfere with the supply of gas, water, or telegraphic or otW 
communication, they may give notice^O to the promoters to lower 
or alter the position of the mains, pipes, tubes, or apparatus in such 
manner as may be considered necessary, any difference as to the 
necessity of lowering or alteration being settled in accordance with 
the provisions of the Tramways Act, 1870 (u), ,with respect to the 
settlement of such differences (w). Any alteration must be made 
with as little detriment and inconvenience to the company or 
persons owning or controlling the mains or pipes, tubes, wires, or 
apparatus, or to the inhabitants of the district, as the eircumstances 
admit (x), and under the superintendence of such company or 
persons, or of their surveyor or engineer, for which purpose the 
promoters must give forty-eight hours’ notice (a). 

ProTigionof (2) They must not remove or displace any mains, pipes, 
robsiitutei. wires, or other apparatus or works beldfhging to or confrolled 

by any such company or persons, or in any way impede the passage 
of water, gas, or telegraphic or other communication, without the 
the consent of and except in the manner approved by such company or 
persons, until good and sufficient mains, pipes, and other works neces- 
sary for continuing the supply of water, gas, or telegraphic or other 
communication, ks sufficiently as the same was supplied by those 


ariung from non-repair by a tramway company, which had entered 
into a contract with the local authority under which the repair of 
the portion of the road on which the tramway was laid was under- 
taken*by the road authority, was held to be transferred to the road 
authority) ; and compare the cases cited in note (7), p. 701, anie. 

(s) Tins now, presumably, includes telephonic communication, steam 
power, •ompressed air and the like. i . 

(0 Hattings Tramways Co. v. Uastings and Si. Leonards Gas Co., [1906] 
2 Ch. 678, C. A. ; Its Ilford Gas Go. and Ilford Urban District Council 



(lO 33 & 34 Viet. c. 78. 

(«?) Ibid., B. 33 ; see p. 795, noW. 

{x) Brisiol Tramways and Carriags Co. v. National Telephone Co., 
supra; K. v. East ana West India Docks and Dirmingh(yn Jtinction Bail. 

* Co. (1853), 2 £. & B. ^ 6 ; Wolverhampton Tramways Co., Ltd. y. Great 
Wsstem Bail (Jo. (1886), 56 L. T. 892; Fenwick v. East London Bail. 
Co. (1876), L. R, 20 Eq. 644. 

(a) Tramways Act, 1870 (33 & 34 Viot. 0. 78), s. 30. The operation 
of the provision is not confined to cases where the object of the alteration 
is to prevent interruption of traffic, but applies where the alteration is 
necessary to allow of the construction of the tramway, ,and the powers 
of the provision are not confined to alterations of pip^ and apparatus in 
the road in which the tramway is authorised to be laid, nor to pipes and 
apparatus within the promoters’ limits of deviation. The provision by 
implication gives the proifioters the power of entering on private land 
necessary to enable them to carry out the iterations which it authorises 
(He Bhwdda Urban DUtriet Council and Tiff Vale Bail. Co. (1907), 97 
L. T. 892, C. A.), 
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proposed fco be removed or displaced, have first been made and laid 
down at the expense of the promoters, in lieu of such mains, pipes, 
Emd works, an/ are ready for use (b), 

► (8) They must make good all damage to property belonging to or 
cjontrolled by such company or persons, and make full compensation! 
to all parties for loss or damage arising from mterference with such 
property or with the private service pipes of any person supplied 
with water or gas ; and they Ae also liable to a penalty not exceed- 
ing £20 for every day upon which the interruption occurs, if by 
any of their operations they interrupt the supply of water or gas 
in or through any main or main pipe (c). 

Sub-Sect. G.—Interference with Sewm and Drains, 

1383. Where any tramway, or any work connected therewith, inter- 
feres with any sewer, drain, watercourse, subway, defence, or work, 
or in anyway klfects the sewerage or drainage of any district, the pro- 
moters must not commence any work until fourteen days’ previous 
notice (d) in writing of their intention, with all necessary par- 
ticulars (t»), has been left at the principal office of the proper authority, 
and such authority, unless it fails to do so within fourteen days after 
service* of such notice* and particulars, has signified its approval 
of the same. The promoters must also comply with and conforna 
to &11 reasonable directions and regulations of the authority in 
executing the works, and provide, by such new, altered, or sub- 
stituted works as the authority may require, for the prevention of 
injury or impediment to the sewers and works, ^ying harmless 
the authority against all and every expense occasioned thereby. 

(«>) Tramways Act, 1870 (33 & 34 Viet. c. 78). s. 30. The enactment 
also provides that the mains and works must be laid down “ to the satisfac- 
tion of the surveyor or engineer of such water or gas or other company, or 
of such person, or, in case of disagreement between such surveyiir or 
engineer and the promoters, as an engineer appointed by the Board of 
Trade may direct,” and that no mains, pipes or other apparatus shall be 
laid down contrary to the regulations of any Act of Parliament relating 
t§ water, gas, or other companies, or to telegraphs. Though the 
provision includes all formi of supply and communication, it is the 
practice, in th^ case of undertakings to which the Electric Lighting Acts 
(see title Electkic Lighting and Power, Vol. XIL, p. 542, note (o) ) 
apply, to provide that alterations of lines etc. shall be done only in terms 
of these Acts. It may be noted that the Tramways Act, 1870 (33 & 34 
Viet. c. 78), which contemplated nothing more complex than the rails for 
a horse tramway, mikes no provision as to road improvements and 
widenings carried ^ut in connexion with their coq^truction, or as to the 
protection of bridges, culverts etc., or as to the erection of posts and 
standards eTc. ; see titles Gas, Vol. XV., P. 358, note (p) ; Telegraphs 
•AND Telephones, pp. 360 et aeq., ante ; Water Hupply. 

(c) Tramways Act. 1870 (33 & 34 Viet. c. 78), s. 30 ; Be BrUiol 
Gas Co. and Bristol Tramways and Carriage Co.^ Ltd.^ [1910] 1 K. B. 114, 
C. A. As to notice before commencing any work, see the text, infra. 

(d) Notice ma/be dispensed with in cases of urgency {St. Luke e Vestry 
V. Norik Metropolitan Tramways Co. (1876), 1 Q. B. D. 760). 

(e) Brentford Urban IHstriet Council v. London United Tramways, Ltd. 
(1901), 46 Sol. Jo. 408 (whore it was held thalFtho tramway company, 
having given the fourteen dap* notice of the commencement of works 
presonbed by this provision, hdh sufficiently complied with the statute, and 
that the local authority, having failed to express its approval or dis- 
approval within that period, could not maintain an octiop for a declaration 
to restrain the jompany from executing speh works). 
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Skot. 3. All the works must be done under tjje direction, superintendence 
Congtruc- and control of the engineer or other oliicers of the authority, and 
tion. at the reasonable cost and expense of the promoters, and any 
new, altered, or substituted works, or defence connecW therewithf 
^ which have been so completed by or at the cost of the promoters 
are thereafter as completely under the jurisdiction and control 
• gt and as fully maintained by the authority as other sewers or 
works (/). • 


Sub-Sect. 7. — Power to Break up Bead on tvhich Tramway is Laid. 


Conditions of 1384. The powers of breaking up any road (g) along or across which 
wercise. tramway is laid, and the powers vested in local Qi) or road (i) 

authorities for any of the purposes for which they are constituted, 
or in any company, body, or person for any purposes with respect 
to gas or water supply or telegraphic communication, ^are unaffected 
by the Tramways Act, 18700), but the exercise of such fowers is 
limited by the following restrictions : — 

(1) The authority, company, or person must cause as little 
detriment to the promoters as circumstances admit. 

(2) Except in cases of urgency (/c), they mi^pt give to the pr^oters 
and their lessees, if any, eighteen hours’ notice at least of their 
intention to commence any work which will interrupt the traffii^on 
the tramway, specifying the time at which the work will be begun ; 
but they are not liable to pay to the promoters or lessees any 

I compensation for injury done to the tramway (/) by the execution of 
such work, or for loss of traffic occasioned thereby, or for the reason- 
able exercise of the powers vested in them. 

(8) Whenever they shall so require for the purpose of executing 
such work, the promoters, or their lessees, must eitl^er stop traffic 
on the tramway referred to in the notice, or shore up and secure 
U a|i their own risk and cost during the execution of the work, but 
such work must be completed by the local or road authority with 
all reasonable speed. 

(4)*No company, body, or person may execute any such work 
far as it immediately affects the tramwa;^ except under the superin- 
tendence and to the reasonable satisfaction of the promoters, unless 
they refuse such superintendence at the time specified in the notice 
or discontinue it during the progress of the work, and the expense 
of the execution must be borne by the company, body, or person 
executing it (wt). • 


(/) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 31. • 

(0) See note (6), p, 788, ante. 

(]l) See note (/), p. 781, ante. 

(t) Sco note (A), p. 782, ante. 

(?) 33 k 34 Viet. c. 78. 

(k) St. Luke's Vestry v. North Metropolitan Tramways Co. (1876),* 
1 Q. B. D. 760. 

(1) B. V. East and West India Docks and Birmingham Junction Bail. Co. 
(1853), 2 £. &; B. 466 ; siWoluerhampton Tramways Co. v. Great Western 
iSail. Co. (1886), 66 L. J. (Q. B.) 100 (whore a railway company was held 
to be authorised to remove the plaintiff!* tramway for the purpose of 
reconstructing, in the interests of pubUc safety, a bridge which we raOway 
company had maintained and repaii^ for fo^ years). 

(w) Tramways Act, 1870 (33 k 34 Viet. o. 78), b. 32 ; compare pp. 790, 
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Sub-Sect. S.-^^Seltlement of Differmces. Sect. 8. 

1386. In the case of any difference (n) between the promoters or 

lessees and ai^ local or road authority, or gas or water company, ‘ 

Sr other company or person possessing sewers, drains, tubes, wires i^^itiemontof 
or apparatus for telegraphic or other purposes (o), with respect to# 
any interference or control exercised by or claimed to bo exercised 
by either of the parties in respect of any tramway or work, or ii» * 
relation to any work or proceedings, or the propriety or mode of 
execution of such work, or the amount of any compensation to be 
made by or to the promoters or lessees, or any other subject or 
thing regulated by the Tramways Act, 1870 (p), the matter in 
difference must be settled by an engineer or other fit person ^ 

’ nominated by the Board of Trade on the application of either party, 
the expenses of the reference being borne and paid as the referee 
directs 

Sect. 4. — Working. 

Sub-Sect. 1. — Carriages. 

1386. The promoters and their lessees may use on their tramways Fianjjed 
carriages (r) with flange wheels or wheels suitable only to run on the wheels. 


793? ante. As to the meaning of “ additional expenses ” and “ interrup- 
tion of traffic under this provision, see Bristol Tramways and Garriags 
Co. V. National Telephone Co., [1899] 2 Ch. 282 ; Be Bristol Gas Co. and 
Bristol Tramways and Carriage Co., Ltd., [1910] 1 K. B. 114, C. A. (whore 
it was held that the words of the 8t}itut-(‘, “work whcrojjy tho trallio on 
the tramway will be interrupted,” do not necessarily involve a complete 
cessation of tho tramway traffic). 

(n) Bristol Trams and Carriage Co. v. Bristol Corporation (1890), 25 
Q. B. D. 427, C. A. ; JB. v. Croydon and Norwood Tramways Co. (1886), 18 
Q. B, I>. 39, C.*A, 

(o) JSeo note (s), p. 792, ante. 

ip) As to questions with respect to whether any work executed (^ght 
“reasonably to satisfy” cither of tho parties, 8(‘o Tramways Act, 1870 
(33 & 34 Vict. c. 78), ss. 26 — 32 ; St. Luke's Vestry v. North McironoliUin 
Tramways Oo. (1876), 1 Q. B. D. 760; Lanarkshire Tramways *Co. v. 
Motherwell Burgh (1908), 16 Scots Law Times, 63; Bristol Trams and 
Carriage Co. v. Bristol Corporation, supra. 

iq) Tramwffys Act, 1870 (33 & 34 Vict. c. 78), s. 33 ; B. v. Croydon 
and Norwood Tramways Co., supra; B. v. Bevonpori Justices, Ex parU 
Devonport Tramways Co. (1900), 101 L. T. 424; Norwich Corporation 
V. Norwich Electric Tramways Co., Lid., [1906] 2 K. B. 119, 0. A.; 
B. V. Garrett and Hammersmith Borough Council, Ex parte London 
United Tramway sMd. (1909), 100 L. T. 633. This rule docs not apply in 
the case of certain differences between the promoters or lessees and 
licensee (se# Tramways Act, 1870 (33 & 34 Vict. c. 78). s. 39), which must 

.be determined by two justices ; see BegenVs Canal Dock Co. y. Loi^n 
County Council (1907), 71 J. P. 201, where it was held that the justices’ 
jurisdiction is not ousted by tho Tramways Act, 1870 (.33 & 34 Vict. 
0. 78), 8. 33." 

, (r) A tramcar may be a “stage cairiage” within tho Railway Passenger 

Duty Act, 1842 (6 & 6 Vict. c. 79), ss. 13, 16, which provide against 
overcrowding {Brian v. Aylward (1902), 18 T. L. K. 371 ; compare Black v, 
NeiUon (1897), 2 Adam, 424 (decided under the^Glasgow Police Act, 1866 
(29 & 30 Vict. c. cclxxiii.) ), but is not an omnibus within tho Town Poli<^ 
Claoses Act, 1889 (52 & 53 Vict. c. 14), from the operation of which it u 
exclnded {ibid., s. 3). As to the liability of tramcors to duty under the 
Customs and Inland Revenue Act. 1888 (51 & 52 Vict. c. 8), see Hickman v. 
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Sect. 4. prescribed by their special Act an4, subject to the provisions of 
Working, the special Act and those of the Tramways Act, 1870 («), they are 
entitled to the exclusive use of their tramways for cajriages having 
such wheels (t), « 

^ No carriage may extend more than 11 inches on each side 
beyond the outer edge of the wheels (w). 

• - 

• Sub-Sect. 2 . — Motive Power , 

PrcRcriiicd by 1387. The motive power to be used on any tramway is prescribed by 
Bpeciai Act, gp^cial Act, and where no such power is prescribed all carriages 
used on any tramway must be moved by animal power only(?r). 

Sub-Sect. 2.--Pye-law9. 

8co|^ of 1388. Local authorities (a) may frame bye-laws for the regulation of 
ye- aw8. ^ observed in travelling on any tramway in 

• 9 

liirch (1880), 24 Q. 11. D. 172. A tramcar has been held to be a “ coach ” 
under a local Act { (wtat. 1767)7 Geo. 3, c.lxxiii.,s. 12) {Plymouth, Stonehouse, 
and Devonport Tramway Vo. v. General Tolls Co., Ltd. (1896), 76 L. T. 467, 
C. A.; alhrmed (1898), 14 T. L. li. 631, H. L.) ; see also London Tram- 
ways Co. y . Bailey (1877), 3 Q. B. D. 217 ; Armstrong v. South London 
Tramways Co., Ltd. (1800), 64 L. T. 96, 0. A. ; Barton v. l^imolsorf, [1909] 
1 K. B. 397 (where a tramcar was held to be a “carriage” under the Motor 
(.'ara (Use and Construction) Order, 1904, art. iv. (Stat. R. & 0., 1^4, 
p. 516), as regards the rule of the road; sec title Street and Aerial 
Traffic, pp. 270, 277, ante). As to carriages used on a light railway, see 
p. 819, post. The term “ regular running cars ” has been hold, in an agree- 
ment between advertising contracloi-s and promoters providing for the 
payment of renttn respect of each regular running car, to include any 
cars which were employed in the servie^^ of the undertakers as rolling stock 
for regular use at tire commencement of the year and which were intended 
for employment as regular running cars, and it was held that regular run- 
ning was not incompatible with occasional withdrawals for HFpairs {Orifflths 
and Miltington, LUl. v. Southampton Corporation (1906), 70 J. P. 170). 

(«)^ 33 & 34 Viet. c. 78. 

(0 Ibid., 8. 34. A penalty not exceeding £20 is imposed on persons 
using such carriages except under lease or licence from the Board of 
Trade ^{ibid., s. 64; see p. 809, post); compare Cottam v. 0^e8t (1880), 6 
Q. B. D. 70 ; Manchester Corporation and Manchester Carriage and Tran^ 
way Co. V. Andrews d Son (1889), 6 T. L.^R. 470; Be London County 
Council and London Street Tramways Co., [1894] 2 Q. B. 1&9, 206, C. A. ; 
Liverpool Tramways Co. v. Liveroool Omnibus Co., [1870] W. N. 126; 
F.dinourgh Street Tramways Co. v. Edinburgh Corporation, [1894] A. C. 466. 
As to the power of a local authority to license carriages using the tram- 
ways, see Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 48. 

(u) Ibid., 8, 34. 

• (tc) Ibid. Under the powers conferred on it in this behalf by ibid., 
8. 64 (4), the Board of I'l-ade has issued regulations from time ^o tim^ with 
respect to motive power by steam and various forms of electrical traction ; 
see Bell v. Stockton etc. Tramways Co. (1887), 61 J. P. 804. The Board of 
Trade regulations for cable traction require cars to be so constructed as 
to enable the driver to command the fullest view of the road, but a stair- 
case leading to the roof shutting off a small part of the road does not 
indicate suon a wont of reasonable regard for public safef^ ^ to constitute 
a fault on the part of the tramway company ( Coes v. Edinburgh and District 
Tramways Co., [1909] S. C. 1068). In St. Helens District Tramways Co. v. 
irood(1891), 66 J. P. 70,»tramway company was held responsible for ihe 
neglect of on engine driver to comply with the Board of Trade regulations 
as to lamps on engines. k 

(a) As to local authorities, see note (/), p. 781, ante. 

{b) Taylor v. Goodwin (1879), 4 .Q. B. D. 228 ; Cannan v. Abingdon 
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their districts, the distances |bt which carriages using the tramway 
shall be allowed to follow each other, the stopping of such carriages, 
and the traffioLon the road on which the tramway is laid (c) ; and the 
promoters and their lessees are similarly empowered to make bye- 
laws for preventing the commission of any nuisance in or upon an^’i 
carriage, or in or against any premises, and with respect to the travel- 
ling in or upon any carriage belonging to them (d). • 

Notice of the publication St bye-laws, made either by the local 
authority or by the promoters or their lessees, must be published by 
the insertion of an cidvertisement within one month of the making 
of the bye-law once at least in each of two successive weeks in a 
newspaper published in the district or, if there is no news- 
; paper published in the district, in the county in which it is 
situated, or, if there be none, in some adjoining county, and also 
once at least in the London Gazette (e). A copy of every such 
proposetf bye-law must also be sent to the Board of Trade not less 
than two calendar months before it will come into operation, and, if 
made by the local authority, must be delivered to the promoters of 
the tramway, and, if made by the promoters, to the local authoritjr, 
and n(j byeJaw whiclj has been disallowed by the Board within 
two calendar months after it has been laid before the Board shall 
be of any effect (/). 

The bye-iaws may impose reasonable penalties for offences, not 
exceeding 40«. for each offence, with further penalties for continuing 
offences (g), 

(Earl), [1900] 2 Q. B. 66 ; Simpson v. Teignmouth and Shaldon Bridge 
(Jo.f [i903] 1 K. B. 406, 0. A. ; London ami South Western Bail. Co. v. 
Mvers (1881), 46 J. P. 731 ; and, as to liability for dangerous driving, see 
title Negligehce, Vol. XXI., pp. 411 et seq. 

(c) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 46. A municipal 
corporation which has acquired certain tramways may bo comj^lled 
by mandamus to comply with its local Act and make bye-laws specifying 
the distance at which one tramcar should follow another {R. v. Manchester 
Corporation, [1911] 1 K. B, 660). As to the construction of « local 
iftgulation with respect to the 4i umber of passengers to be carried “ in or 
on ” a carriage on a tramwav, see StokeU v. Baldwin ( 1892), 8 T. L. R. 346. 

(d) Tramw%y8 Act, 1870 (33 & 34 Viet. c. 78), s. 46. 

(e) Ibid., 8. 46, Sched. C, Part 11. 

if) Ibid., 8. 46. 

(g) Ibid., 8. 47. As to the reasonableness of bye-laws, see Egginton v. 
Pearl (1876), 33 L. T. 428 ; Ileap v. Day (1886), 34 W. 11. 627 ; Apt}u>rp 
V. Edinburgh Street Trfimways Co. (1882), 10 K. (Ct. of Hess.) 344 ; OerUel 
V. Bapps, [1902] 1*K.B. 160; Lowe v. Volp, [18961 1 Q. B. 256; Hanks v. 
Bridgman, 11896] 1 Q. B. 263 ; Smith v. Butler (1886), 16 Q. B. D. 349 ; 
Badcdck y.Sankey (1890), 64 J. P. 664 (where the case tamed on incon- 

• venienoe through the excessive number of passengers) ; Hartley v. Wilkinson 
(1885), 49 J. P. 726 (where it was held that the driver of an engine had 
been rightly convicted for the emission of steam causing annoyance to 
the public in contravention of a bve-law prohibiting the practice). As 

• to the liability Sf passengers for ii&ringement of bye-laws relating to 
the delivery of tickets, see Wilson v. Feamley (1906), 92 h. T. 647 ; Himt 
V. Green (1906), 96 L. T. 23 ; Heap v. Day, supra ; Hanks v. Bridgman, 
supra; Lowe v. Volp, supra. The Tramways Act, 1870 (33 & 34 Viet, 
c. 78), s. 64, empowers the Board of Trade to make rules, but not bye- 
laws, Though, however, ther^is no general power under that Act to make 
bye-laws, it is the practice to empower me Board of Trade to do so 
under special Acts. The Board has issued model bye-laws for the use of 
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Sect. 4. 
Working. 

Liability for 
injuries. 


* 

Notice to 
Hoard of 
Trade. 


Sul)ordinntc 
riKbtfl of 
pronmUTB. 


Sub-Sect. 4. — Liability for hfuries to Employees, 

1389. Tramway companies are not liable to their employees in 
respect of injuries resulting from employment under tfte Employers’ 
Liability Act, 1880 (/t), unless the employee is a workman employea 

^n manual lal)Our (i) ; but they are so liable under the Workmen’s 
Compensation Act, 1 900 ( j\ which applies to all persons employed on 
tramways except those employed othsrwise than by way of manual 
labour whose remuneration exceeds iJ250 per annum, casual 
labourers and outworkers (^). 

Sub-Sect, d.— Notice of Accidents to Employees. 

1390. Where any accident occurs in connexion with the construe- ; 
lion, use, working, and repair of any tramroad or tramway, which 
causes loss of life or such bodily injury to an employee as to prevent 
him from being employed for five hours on his ordinafy woA on any 
one of the three following working days, notice in writing must be 
sent to the Board of Trade as soon as possible, and, in case of an 
accident not resulting in death, not later than six days after the 
accident, specifying the time and place of the accident, th^ name 
and address of any person killed or injured, ‘the work on which he 
was employed, and the nature of the injury, and failure to comply 
with this provision is punishable by a fine of 405. (/). 

Sect. 5. — Jlhjhh and Liahilities of Promoters, 

Sun-8ECT. 1,— iiVfcwf of ftiyhts over Roads and Huhjacent Minerals, 

1391. The promoters of a tramway cannot acquire any right other 
than that of user of any road along or across which their tramway is 
laid (w). Such user must in no way interfere with^or limit the 


local aotlioriticB and promoters under this pn>viMon. Where a bye-law 
provided that every passenger shall enter or mount upon or depart from 
or get V)tT a car by the hindennost or conductor’s platform and not other- 
wise, it wiis held tliat a pas'sieiigcr who, on the arrival of a ear at th^ 
terminus of the tramway, had alighted from »the end which while the car 
was in motion was the driver’s end had eommitted a breach •! the bye-law 
(Monkman v. ISlickney, [1913] 2 K. B. .'177). 

(A) 43 & 44 Viet. c. 42; see title Ma.ster and Servant, Vol. XX., 
pp. 1.34 et t^rq. 

(t) The driver of a tramcarisnot so employed {Morgan v. LondonOeneral 
Omnibus Co. (1884), 13 Q. B. D. 832, C. A , not fqllowing Wilson v. 
Glasgow Tramways andfOmnibus Co. (1878), 5 R.(t't.of >^ess.)981 ; Cooky. 
North Metropolitan Tramways Co. (1887), 18Q.B.D. 683; Boa Bynty. 
Great Northern Rail. Co., [1891] 1 Q. B. 601. See, generally, title Master 
AND Servant. Vol. XX., pp. 134 el seq. 

(j) 6 Edw. 7, c. 68; see title Master and Servant, Vol. XX., 
pp. 1 53 ct seq. 

(l) Workmen’s Compensation Aotvl906 (6 Edw. 7, c. §8), ss. 1, 13. As 
to the liability of tramway companies to persons employed by * 
eontraetors, see title Masier and Servant, Vol. XX., pp. 192 el seq. 

(0 Notice of Accidents Act, 1894 (57 & 68 Viet. c. 28), ss. l-r3. 
Where the Board of TrAde deems it advisable it may order a formal 
investigation {ibid., s. 3). ^ 

(m) Tramways Act, 1870 (33 & 34 Viet. e. 78), s. 67. The promoters 
have, apparently, only an easement as far as the land is concerned, but they 
have an eiclusive fight to use the tramway and to grant licences to other 
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rights of any owner, lessee, gr occupier of mines or minerals lying 
under or aajacent to so such road, nor is the owner, lessee, or 
occupier liab^ to make good, or pay compensation for, damage to 
*the tramway occasioned ty the ordinary working of the mines (n). 
The rights of the promoters also in no way affect the powers o^ 
road authorities or of the owners, commissioners, or lessees of 
railways, tramways, or inland navigations with respect to wideninpp 
altering, diverting, or improt^ing any road, railway, tramway, or 
inland navigation (o), or of local or police authorities with respect to 
the regulation of traffic (p), or the right of the public to pass along 
or across any part of a road on which a tramway is laid, whether on 
or off the tramway, with carriages not having wheels suitable only 
to run on the rails (q). 

Sub-Sect. “1.— Recovery of Charyes. 

1392 •Subject to the regulations prescribe<l by their special Act, the 
promoters and their lessees may demand and take tolls and charges, 
not exceeding the sums therein specified, in respect of their tram- 
way, and must exhibit a list of those authorised to be taken in a 
conspigaous place inside and outside each of the carriages used on 
the tramway (r). 

persouR to ufjp it {Re London County Couneil and London SlrcH Tramways 
To., [1894] 2 Q. B. 189, C. A., per L.J., at p. 205: compare 

Edinburgh Street Tramways Co. v. Edinburgh Corjmralion, [1894] A. C. 
456). As to Iho rating of tramway rompanioR in n^pci't of Ihcir 
undortakinir, sco title Rat?:s and Rating, Vol. XXIV.? pp. 7, note (b), 
13, note (rO, 38, note (a), 86. 

(n) 'J’ramwaya Act, 1870 (33 & 34 Viet. c. 78), b. 69. Ar to the reser- 
vation of mineral li^htR, coniyiare lli.ithway Act, 1835 (5 & 6 Will. 4, 
0 . 60), 8. 82 ; •and as to damage caused by working of iniiuTals to the 
road, A.-C. v. Logan, [1891] 2 Q. B. 100; A.~G. v. Conduit ('oUiery Co., 
[1896] 1 Q. B. 301 ; Weduesbunj Corpirration v. Lodge Holes Colliery^'o., 
Lid., [1907] 1 K. B. 78, C. A. 

(o) Tramways Act, 1870 (33 vV. 34 Viet. c. 78), b. 60. As to the rights 
of road authoriticB, see Bristol Trams and Carriage Co. v. Bristol Cor- 
p^aiion (189b), 25 Q. B. 1). 427, C. A. 

(p) Tramways Act, 1870 433 & 34 Viet. c. 78) fl. 61. As to traffic 
regulation, coippare Town Police ClauseR Act, 1847 (10 & 11 Vici. c. 89), 
68. 21—23 ; Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 171 ; and, in 
the Metropolis, Metropolitan Police Acts, 1839 (2 &r 3 Viet. c. 47); 1856 
(19 & 20 Viet. c. 2); Metropolitan Slre(3t8 Act, 1867 (30 & 31 Viet, 
c. 134) ; see akso Ramsay v. Thomson c& Sons, (1881), 9 R. (Ct. of S«*ks.) 
140; Jardine Y. Stone^teld Laundry Co. (1887), 14 R. (I’t. of SeKH,) 839; 
R. V. Devonpori Justices, Ex parte Bfvonport Tnynways Co. (1909), 101 
L. T. 424 ; and title Street and Aerial Traffic, pp. 296, 270. ani^e. 

{q) Tramways Act, 1870 (33 & 34 Viet. c. 78), b. 62. As to the rule of 
4he road, compare Burton v. Nicholson, [1909] 1 K. B. 397 ; and title 
Street and Aerial Traffic, pp. 267, 277, ante. 

(r) Tramways Act, 1870 (33 & 34 Viet. c. 78), b. 46. Compare ibid., 
8. 10, which provides that every Provisional Order must specify the 
^barges to be dedlanded and taken oy the promoters. In Egginton v. 
Pearl (1876), 33 L. T. 428, it was held that a passenger’s faro WM 
legally demandable at any point of his journey, and that lus refuwil 
to jJay till the end of it was an infrinc^ment of a i^osonable bye-law which 
required that every passenger should pay his fare upon demand : compare 
Edinburgh Street Tramways (%. v. Torbain (1877), 3 App. Cas. 68. A 
passenger leaving a car and completing the journey antnorised under a 
ticket issued to him thereon upon another car may, on re^al to make any 
further payment, be convicted for travelling without paying his fare 
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Sect. 6. 

Rights and 
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Promoters. 

Extent of 
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Sub-Sect. 3. — Liahilities. 

(I 

1393. The promoters or their lessees are liable for all accidents, 
damages, and injuries happening through their act or 4iefault, or the 
acts or defaults of their employees, by reason or in consequence of anj^ 
•of their works or carriages, and they are required to save harmless 
all road and other authorities, companies or hodies, collectively and 
fndividually, and their officers and servants, from all damages and 
costs in respect of such accidents, damages and injuries (a). 


(Baataple v. Meicalfe^ [1906] 2 K. B. 288). In Nimmo v. Lanarkshire 
Tramways Co. (1912), 49 So. L. R. 649, it was held that a person, not 
being a workman, who declined to pay more than the fare demanded from 
workmen in oars run at certain times for their convenience, having acted ‘ 
without intent to defraud and in vindication of what he regarded as a 
civil right, was not liable to conviction for contravention of the Tramways 
Act, 1890(33 & 34 Viet. o. 78). s. 66, and also that the tramway.company 
was not entitled to discriminate in the matter of charges between persons 
using workmen’s cars. It seems that the actual tolls in force for the 
time being, and not the maximum tolls authorised by statute, must be 
exhibited ; compare Qregson v. Potter (1879), 4 Ex. D. 142. 

(«) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 56. This provision does 
not make the promoters or their lessees liable for mere accidentsf caused 
without negligence, by their use of tramways, but applies only to a wron^ul 
act or default {BrockUhurst v. Manchester, Buryt Rochdale and Oldham- 
Steam Tramways Co. (1886), 17 Q. B. D. 118; Goldberg Son, ttd. 
V. Liverpool Corporation (1900), 82 L. T. 362, C. A.; West v. Bristol 
Tramways Co., [1908] 2 K. B. 14, C. A, ; Sadler v. South Staffordshire 
and Birminaham District Steam Tramways Co. (1889), 23 Q. fi. D. 17, 
C. A.). Whore tthere was uncontradicted evidence in an action for 
negligence causing injuries to a passenger on an electric tramway 
that the oar was in good order and properly worked, and that 
the company had used every possible precaution known to electrical 
engineers to prevent the occurrence of the accident that took place, 
it was hold that the defendant company, not being in the position of insurers 
against all risks, was entitled to judgment (Nemerry v. Bristol Tramways 
and Carriage Co. (1912), 107 L. T. 801, C. A.). In Leaver y. Pontypridd 
Urban District Council (1911), 76 J, P. 31, H. L., two men wheeling 
a truo^ sot it on end against a wall bounding a nan’ow road in order 
to avoid an approaching tramcar, the driver of which, after Slowing down 
until the front part of the car had passed the men in safety, 
drove on at an increased speed, causing the car to strike the 
truck and thus fatally injuring one of the men,' and it waa 
held that this constituted sufficient evidence of negligence to go 
to the jury in an action by the widow against the owner under the Fatal 
Accidents Act, 1846 (9 & 10 Vict.c. 93); see title Neougence, Vol. XXL, 
pp. 464 el seq. As to the liability of the promoters <<or assaults committed! 
by their servants, sec Smith v. North Metropolitan Tr&mways Co. (1891), 
66 J. P. 630, C. A. ; "^Seymour v. Greenwood (1861), 6 H. & N. 369 v 
Dyer v. Munday, [1895] 1 Q. B. 742, C. A. ; and title Master and 
Sekvant, Vol. XX.. pp. 248 et scq.; as to unjustifiable prosecution, 
or detention of passengers by their officers under the Tramways Act, 
1870 (33 & 34 Viet. o. 78), s. 62 (as to which see, further, p. 808, post), 
see Delany v. Dublin United Tramways Co., Ltd. (1892), 30 L. R. Ir. 725, 
0. A. (where a conductor was held ndt to bo liable or guiky of unnecessary < 
violence when ejecting a drunken man entering a car, though he did 
not in the circumstances act with the most perfect presence of 
mind); Furlong v. South London Tramways Go. (1884), Cab. & 'EL 
316; Charleston v. London Tramways Co. (1888), 32 Sol. Jo. 667, 
C. A. (where the defendants, who had 'given written instructions to 
their conductors not to give passengers into custody without the 
authority of an inspector or timekeeper, were held not liable in an 
action for false Imprisonment by a passenger in one of their caia 
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Situ-Sect. i%-LimiMinu of Ilnjhts. 

Rights and 

1394. The fights of the promoters are strictly limited by the Liabilities 
powers conferred on them for the purposes of the special Act of 
incorporating them. The power of interfering with public highways# Promoters, 
by laying down and maintaining tramways on them is limited to j 
the promoters and their lessees, the promoters being the persorf oxeuMso of 
or company empowered to Construct the tramways ; the right P'>weni. 


who had been detained and given into custody by a conductor, sincxj the 
iwjl was beyond the scope of his employment); Haysony. South Jjondon 
Tramways Co., [1893J 2 Q. B. 304, C. A. (wluire the defendants were held 
liable in an action for malicious prosecution by a person against whom a 
summons in respect of an offence against the Tramways Act, 1870 (33 & 34 
Viet. c. 78), 8. 51, had been dismissed); Knight v. Morlh MetropoliUin 
Tramways Co. (j898), H T. L. R. 286; Radiy v. London Coaniy Council 
(1913), 2^ T. L. K. 680. As regards the us'‘ of electricity for motive 
power, tramway companies would appear not to bo liable for niusance 
caused by tho exercise without negligence of their statutory powers 
{National Telephone Co. v. i^ato, [1893] 2 Ch. 186; Eastern and South 
African Telegraph Co. v. Cape Town Tramways Cos., [1902] A. C. 381, 
P. (J.). to tlie liability ot tho promoters under their statutory powers 
generally, see v, Hrisiol Tramways Co., [1908] 2 K. B. 14, U. A., 
where it was held that tho plaintiff, a market gardener, had a common law 
rigtft of action for injiuy caused to his plants through tho use of blocks 
of beechwooTI, impregnated with creosote, by a tramway company, 
which wa» authorised by its special Act to pave with wood, but might have 
employed a well-known method not involving the use of creosote, and was 
not protected from liability by its Act. In Clarke v. W$8t Jlam Corpora- 
lion, [1900] 2 K. B. 868, C. A., the defendant corporation was held to be 
liable for damages sustained by a passenger on its tramway through 
coming into contact with a standard which was electrically chai-ged owing 
to \ defect constituting a breach of tho statutory regulations of the 
Board of Trade, and was also lield not to bo entitled to impose a condition 
limiting its liability for negligence without giving the passenger, whe^was 
willing to pay the published fare, the option of travelling at a higher 
fare without any such condition. Win re a tramway i.s h-astd. tlie owners 
conlrachng to do repairs at the cost of th**, h*s.sres, tlic owners ar< 4 liable 

tlie lessee^ lor damage arising from tho negligence of a contractor 
employed by them to do the repairs {City of Birmingham Tramways Co., 
Lid. V. Law, [1910] 2 K. B? 965). The protection under tho Public 
Authorities Protection Act, 1893 (56 & 57 Viet. c. 61), extends to local 
authorities empowered by statute to work tramways {Lyles v. Southend-on- 
Sea Corporation, [IQOb] 2 K. B. 1,0. A. ; compare title Public Authorities 
AND Public Officers, Vol. XXIII., p. 342). As to the liability of tram- 
way companies with rcs|)ect to keeping roads in repair under the Tramways 
Act, 187U (33 & 3* Viet. c. 78), s. 28. see p. 790, ante; Dublin United. 
Tramways Co. v. Fitzgerald, [1903] A. C. 99 (whero*tho company was hold 
liable for dalhages resulting from neglect to sprinkle a road with sand in 
frosty weather) ; Re Norwich Corporation and Norwich Electric Tramways 
Co. (1908). 99 L. T. 133 ; Barnett v. Foplar Corporation, [1901] 2 K. B. 
319 ; Alldred v. TFe«4 Metropolitan Trams Co., [1891] 2 Q. B. 398, C. A. ; 
HowUt V. NoUingham Tramways Co. (1883). 12 Q. B. D. 10. As to their 
iiabilitiea with respect to the alteration of mains, pipes and the like, see 
p. 791, ante ; Re Rhondda Urban District Council and Tap Vale Rail. Co. 
(1907), 97 L. T. 892, C. A. ; Re Ilford Oae Co. and Ilford Urban District 
Council (1903), 88 L. T. 236; Hastings Tramways Co. v. Hastings and 
St, Leonards Gas Co., [1906] 2 Ch. 678, C. A. ; and as to their liabilities 
with respect to sewerage and^drains, see Tramways Act, 1870(33 & 34 
Viet. 0 . 78), 8. 33; R. v. Croydon and Norwood Tramways Co. (1887), 18 
Q. B. D. 39. C. A.; Bristol Trams and Carriage Co, v. Bnstol Corporation 
(1890), 26 Q. B. B. 427, C. A. 

H.L. — XXVI?. • 3 F 
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Sect. 5. 
Rights and 
Liabilities 
of 

Promoters, 


Conditions of 
exercise. 


I’rlce to bo 
paid. 


conferred is a personal one, which# cannot be claimed by any 
person not coming within the designation of promoters or lessees 
of promoters, unless it expressly extends to t||6 promoters’ 
assignees (a). • 

^ Sect. 6,T-Power8 of Local Authorities, 

• Sub-Sect. 1. — Power of Purchase. 

1396. Where the promoters of a tramway in any district are not 
the local authority, that authority may, with the approval of the 
Board of Trade, require the promoters to sell their undertaking, or so 
much of it as is within the district, either within six months after 
the expiration of twenty-one years from the time when they were 
empowered to construct it, within six months after the expira- 
tion of every subsequent period of seven years, or within three 
months after any order made by the Board with fespeqt to the 
discontinuance of a tramway (/>) or the insolvency of the pro- 
moters (c). The purchase can, however, only be made if the 
local authority has decided to effect it by resolution passed at a 
special meeting, of which previous notice has been given in the 
manner in which such notices are usually given, and at whkjh two- 
thirds of the members are present and vote, and a majority of 
those present and voting concur in the resolution (d). The local 
authority must pay the then value of the tramway, exclusive of any 
allowance for past or future profits or any compensation..for com- 
pulsory sale or other consideration whatsoever, and of all lands, 
buildings, works, materials, and plant of the promoters suitable for 
the purpovses of the undertaking (c), including buildings outside the 

{a) Edinburgh Street Tramways Co. v. Edinburgh Corporation, [1894] 
A. ('. 450, per Lord Uersciiell, L.C., at p. 463 ; coinp'aro Eccles Cor- 
voration v. South Lancashire Tramways Co., [1010] 2 Ch. 263, C. A. 
\Vh(*i'o a local authority purchased the undertaking of a tramway company 
which was also empowered to run omnibuses, it was held that the statutory 
powers of the authoiity did not authorise it to work omnibuses in 
connollion with the tramways {A.-Q. v. London County Cmncil, [190?] 
A. C. 165), Similarly, a local authority empowered to use all tramways 
“belonging to or leased by” the authoiity for the purpose, inter alia, 
“ of conveying and delivering animals, goods, minerals, or parcels,” has 
been held not to bo entitled to expend any part of the borough fund or 
the receipts of its tramways, or the proceeds of any borough rate, or any 
other moneys for establishing or maintaining the business of carriers, 
except as part of or in connexion with its tramwfiy undertaking, and in 
respect of articles carried on tramways belonging t^ or leased to the 
authoiity or on whichothe authoiity ha<i power to run carriages {A.-O.y. 
Manchester Corporation, [1906] 1 Ch. 643 ; compare A. -6k v. Mersey 
Boilway, [1907] 1 A. C. 415), 

{b) Under the Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 41 ; see' 
p. 810. post. 

(c) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 42 ; see p. 810, post. 

(d) Tramways Act, 1870 (33 & 34^Vict. c. 78), s. 43. o 

(e) Ibid. ; Re Manchester Carriage and Tramways Co. and Manchester 
Corporation (1902), 87 L. T. 604 (where part of the tramways within 
a local authority’s district already belonged to the authority, but were 
worked by the promoters of the rest of the tramways within the district 
jointly with such promoters’ part, and it w^s held that the local authority 
was bound under toe provision to take all lands, works, materials and plant 
used by the promoters for the joint working of the whole system as “ lands, 
works, materials And plant of the promoters suitable and used by thorn 
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district of the local aiithorit^t/), the value being determinable in 
case of difference by a referee nominated by the Board of Trade on 
the application of either party, and the expenses of reference being 
lorne and paid as the referee directs (//). When any such sale has 
been made, all the rights, powers, and authorities of the promoters* 
in respect to the undertaking are transferred to and vested in anc^ 
may be exercised by the purcjiasing authority as if the tramway 
was constructed by it under a Provisional Order, and it is 
deemed to be the promoter in reference to such Order (//). 

The local authority may pay the purchase-money and any 
expenses incurred in the purchase out of the same rate, and has 
the same powers of borrowing on the security of such rate, as if the 
expenses were incurred in applying for, obtaining, and carrying 
into effect a Provisional Order, and where the local rate is insufhcient 
for thesej)urposes on account of any limitation bylaw, the lioard of 
Trade may extend its limits by a Provisional Order to be confirmed 
in the same manner as an Order for the promotion of a tramway. 
Subject to the foregoing provisions, two or more local authorities 
may jointly purchase any undertaking or sb much of it as is 
within 4heir districts (t). 

for the purposes of ” the part of the tramways belonging to the promoters) ; 
compare Uanj^n v. Edinburgh street Tramways Co., Ltd, (18S7), 14 U. 
(( Sews.) 621. 

(/) Manchester Carriage and Tramways Co., Lid. v. Swinion and 
Pendlebury Urban Council, [1900] A. V.. 277. 

ig) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 43. •It has boon hold 
under this provision that when one tramway has been incorporated with 
others by statute in one undertaking, the local authority may purchase 
such tramway within six months after the expuatioii of twenty one yean 
from the time when the promoters were authorised to construct tlic under- 
taking, although no right to purchase the other lines has arisen, or although 
they may not bo within the district of the purchasing authority, •and 
although the general system of the tramway may bo dislocated by such 
purchase {North Metropolitan Tramways Co. v. London County Council 
(1895), 60 J. P. 23, C. A.). The basis of valuation is the value the 
tramway as^ sfu^osslully constructed and in complete working condition, 
after deducting a proper sunj for depreciation, but without taking into 
account rights of user {Edinburgh ^Street Tramways Co. v. Edinburgh 
Corporation, [1894] A. C. 456 ; London Street Tramways Co. v. London 
County Council, U894] A. C. 489) ; see also Re Manchester Carriage and 
Tramways Co., Ltd. and Ashion-under Lyne Corporation (1904), 68 J. P. 
576 (purchase of dop6t) ; Re Southampton Tramways Co. and Southampton 
Corporation (1899), 81 If. T. 652, C. A. (where it was lield that the rclereo 
must take into aoc(/hnt the fact that tlio und( rfcayng was subje^jt to the 
contingency of being sold compulsorily) ; North Metropolitan Tramways 
Co. v. *LeytoH Urban District Council (1908), 98 L. T. 792, C. A. (where 
a local authority had purchased a tramway running over private land, and 
was held liable to pay not merely for the materials of the tramway, but for 
some easement over such land). It has been held that the fact that the 
local authority would have to conti^bute to the coat of widening the 
nfcreet, if it had to^uake the tramway itself at the date of its requisition 
to sell, ought not to be taken into consideration for the purpose of 
assessing the “ then value ” of the tramway under the Tramways Act, 1870 
(33 & 34 Viet. c. 78), s. 43 {London, Deptford a%d Greenwich Tramways 
Co. V. London County Council, [1905] 1 K. B. 316). 

{h) Tramways Act, 1870 (33^ 34 Viet. o. 78), s. 43. As to the time 
of purchase, see WaUasey United Tramways and Omnibus Co. v. WaUasey 
Urban Dutrict Council {mO), 17 T. L. ff. 152, H. L. 

(i) Tramways Act, 1870 (33 & 34 Viet. o. 78), f. 43 ;* as to the work- 
ing of tramway# by a local authority, 8c<f note (p), p. 805^ post. 
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1396. Where a tramway has beeinopened in any district for a 
period of six months the promoters may, with the consent of the Board 
of Trade, sell their undertaking to any person, persor^, corporation, 
or company, or, provided that the purchase has been approved by 
tresolution passed at a special meeting under similar conditions 
to those above stated as to compulsory purchase, to a local authority. 
All the rights, powers, authorities, obligations, and liabilities of the 
promoters are after such sale transferred to and exercisable by 
the purchasers in the same manner as if the tramway had been 
constructed by such purchasers under the powers conferred by 
special Act, with respect to which they are deemed to be the 
promoters. Where the purchase is made by a local authority, such 
authority may pay the purchase-money and all incidental expenses 
out of the same funds, and has the same powers and is subject 
to the same conditions as in the case of a compulso^ purcliase as 
described above ( j). * 


Sub-Sect. 2 . — Power of LeasitKj. 

1397. A local authority which has constructed or acquired a 
tramway may, with the consent of the Boartl of Trade ahd«sul)jocfc 
to the provisions of the Tramways Act, 1870 (A:), demise by lease, to 
be approved by the Board, the right of user of the tramway, and of 
demanding and taking the tolls and charges authorised in respect 
therefor, to any person, persons, corporation, or company, the 
lease being made for a term or terms not exceeding twenty-one 
years and rencrAahle for a similar term with the consent of the 
Board. Bvery such lease implies a condition of re-entry on 
the discontinuance of the working of the tiamway or any part 
thereof by the lessees for three calendar months, if tl\e discontinua- 
tion is not occasioned by circuinstHnces beyond their control, other 
than the want of sufficient funds (/). 


{)) '^'rarnwaya Act, 1870 (33 & 34 Viet. c. 78), 8. 44, As to com- 
pulsory purebuso, see p. S02, avte ; aa to the extent of powers traiiRferifd 
under this piovisiou, seo Edinburgh Street Tramways Co. v. Edinburgh 
Coryoraiion, [1894] A. C. 450 ; lie Fontyytridd and Rhondda Valleys Tram- 
ways Co., Ltd. (1889), 58 L. J. (cn.) 636 ; Kaye v. Croydon* Tramways C’u., 
[1898] 1 Ch. 36S, C. A.; Marshall v. South Staffordshire Tramways Co., 
[1896] 2 Oh. 36, 0. A. 

{k) 33 A 34 Viet. c. 78. 

{1) Ibid., B. 19, As to discontinuance of working, see p. 810, post; as to 
the validity of leases under this provision and the capacity ot the lessees, 
s (‘0 Omnibus Conveyance Co. v. Liverpool United Tramways and Omnibus 
Co. (1882), 26 Sol, Jo. 680. Where there was a provision «in a lease of 
tramways that the lessees should “ keep the lessors free from all expense^ 
whatever in connection with the said tramways,” it was held that all 
assessments, rates and taxes, whether imperial or local, were expenses 
within this provision {Glasgow Corporation v. Glasgow Tramway and 
Omnibus Co., [1898] A. C. 631). Wnere a corporation agreed to repaid 
a tramway at the cost of a company to whom it had leased it, and to 
facilitate the maintenance ol the tram service during the repairs, the lessees 
were held entitled to recover the amounts paid by them to passengers 
injured through the derailment of a car lesulting from the negligence of a 
contractor who had been employed by tlte corporation and had agreed 
to be responsible for all damage arising from the relaving of the track 
{City of Birmingham Tramways Oo., Ltd, v. Law, [1910] 2 i. B. 965). Where 
a local authori^ was empowered by special Act to purchase a tramway con- 
structed in its borough within a tpecihed period ana the promoters, without 
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No lease of a tramway m^y be approved by the Board of Trade S- 

unless the intention to make the lease has been published by the Powers of 
local authority by an advertisement inserted once at least in each of Local 
iwo successive weeks in one and the same newspaper published in Authorities, 
the district affected by it, or in one published in the county ii^Aiivertiso- 
which such district is situated, or in one published in some adjoining 
county, and has also been published once at least in the London • 

Gazette. Every such advertftemont must contain the term, of the 
lease, the rent received, a general description of the covenants and 
conditions contained tlierein, and the place where the lease is 
deposited for public inspection ; and a copy of the lease must be 
deposited for this purpose during office hours at the office of the 
; local authority or some other convenient place within the district 
to which the lease relates (m). 

• * 8uh-8ect. 3.~~Poiver to MorA*. 

1398. Nothing in the Tramways Act, 1870 (n), authorises any local Special 
authority to place carriages and run them upon, or to demand tolls P 
and charges for the use of, a tramway (o), liut this power may be ‘ 

given special provi.^ons in a Provisional Order or special Act(p). 

„ _ _ . . . .. . „ 

oonii'ltMing if. hiul assigned their lights to a company, it was hold that 
Hucli nsRigniuenl. did not require the apjiroval of the Board of 'J'rade, and 
that the Board, by certain document.s, Mgned by an assistant secretary, 

Hutliciently recognised the comi»any a.H the trarmferoc the undertaking 
{Hartlepool Electric Tramways (Jo. v. Hartlepool Corporation (1011), 76 
J. P 537, C. A.). 

(m) Tramways Act, 1870 (33 A 34 Viet. c. 78), s. 19, 8ched. 0, Part I. 

In Hritish Electiic Traction (Jo. v. Inland Uevenue Commissioners^ [1902] 

1 K B. 441, ( A., where a lea«e to the ])laintitT company provided that the 
Ics.'ices wliould, in addition to lent, p.ay to the local authority £100 for 
each mile of tramway in lieu of repairing the road, and also bo mudi per 
aiiiium per unit of electricity Rupplicd by the local authority, tbeso addi- 
tional rents being recoverable by distrefta, it was held that ad valorem 
<iuty was payable in respect of the amounts payable in lieu of tepairs, 
but not oil the minimum of any sum payable for electricity 8U])pliod. 

Whore an agreement for the lease of a tramway by a local authority to a 
company provided that the company should he liable to a penalty if it 
tailed to give a service in accordance with the requirements of the local 
authority, and the special Act confirming the agreement provided, viter 
o/irt, that “ any penalties under the said agreement ” should be recoverable 
summarily, it was hel(kthat this proviso was included under tlie lease, and 

’ was applicable on 4ho failure of the company to comply with its conditiona 
{R. V. Devonport Justices^ Ex parte Devonpori Trumways Co. (1909), 101 
L. T.»424). • As to the limitation of powers of local authorities and the 
.delegation of powers by lossoos, see Eccles Corporation v. South Lancashire 
Tramways Co., [1910] 2 Ch. 263, C. A. ; as to licences, see p. 809, post; as 
to penalties, see p. 808, post. 

(n) 33 & 34 Viet. c. 78. 

• (o) Ihid., 8. 19 f as to tolls and byelaws, see pp. 796, 797, 799, ante. 

{p) See the model form of Provisional Order issued by the Board of 
Trade, clause 38 ; London County Tramw ays Act, 1896 (69 & 60 Viet. c. li.), 
which empowers the London County Council to^work tramways. A local 
authority may be empowered by Act, il the Committee on the Bill thinks 
that the special local circumstances justify it, to construct, acquire, or lease 
any tramway or portion of a tramway beyond the limits of its district, 
m cases where the tramway or portion of tramways is connected with the 
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Sect. 6. The authority may, however, leave the tramway open to be used by 

Powers of the public, demanding and taking the tdlls and charges authorised {qV 

^ocal 

Authorities. Sub-Seot. ^.—Expenses of Provitvmal Order. • 

Rates. 1399 . All expenses incurred by a local authority (r) which is the 

promoter of any tramway in applying for, obtaining, and carrying 
• \pto effect the purposes of a Provisional Order must bo defrayed 
out of the local rate (s), and are to be deemed to be purposes for and 
to which such rate may be made and applied {t). Where the rate is 
Insufficient for the payment of such expenses on account of legal 
limitations the Board of Trade may, by the Provisional Order, 
extend the limits to such amount as the Board thinks fit and pre- 
^ scribe for such payment (w). 

Loans. The local authority may borrow any sums necessary for defraying 

such expenses for the purposes of the Provisional Order on the 
credit of the local rate, and may, for securing the •repayment of 
sums so borrowed, mortgage the local rate to the persons by or on 
whose behalf such sums are advanced, provided that such sums do 
not exceed such amount as may be sanctioned by the Board of 
Trade(/r). The money may be borrowed for such time, not exceeding 
thirty years, as the local authority may, with the sanction* of the 
Board, determine, and, subject to repayment within thirty years, 

“ ' ' ^ ~ # “ 

tramway authorised to bo constructed, acquired or worked by tho local 
authority (Standing Ordcra of the House of Lord-i (Private liusincBs), 
1011, No. 133; Standing Orders of tho House of ('ominous (Private 
Business), 1013, No. 170a ; and compare Standing Ciders of the House of 
Lords (Private Bu^ness), 1011, No. 133a; Standing Orders of the House 
of Commons (Private Business), 1913, No. 171, empowering a local 
authority in cases whore it works tramways to enter into agreements for 
running powers over tramways connected therewith)- 
iq) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 10. 

(r\ As to the meaning of local authority, see note (/), p. 781, ante. 

(«) Tlie term “local rate” as defined by tho 'JYarnways Act, 1870 
(33 & 34 Viet. c. 78), s. 3, Sched. A, Part I., and modified by later legisla- 
tion, ccmpiises, in the City of London, presumably, a “consolidated rate” 
(see City of London Sewers Act, 1848 (11 & 12 Viet. c. clxiii ), s. 16^; 
C^ty of London Sewers Act, 1807 (60 & 61 Viet. c. cxxxiii.), s. 8) ; in the 
Metropolis, tho county rate levied by the London Comity .iCoiineil (Local 
Government Act, 1888 (61 & 62 Viet. c. 41), ss. 3 (1), 4, 8 (0), 60 (4): 
County Rates Act, 1862 (16 & 16 Viet. e. Hi); in urban and rural sanitary 
districts, the rates levied by the councils of such districts (Local Govern- 
ment Act, 1804(66 & 67 Viet. c. 73), s. 21 (1) ) ; in local diHiicts constituted 
under the Public Health Act, 1875 (38 & 39 VieV c, 55), and districts 
formed by a county coimeil under the Local Govern men t Act, 1888 (51 & 62 
Viet. 0 . 41), rates levieu by the councils of such districts (P^iblic J^ealth 
Act, 1876 (38 &: 39 Viet. c. 56), s. 271 ; Local Government Act, 1888 
(61 &; 62 Viet. o. 41). s. 67); and compare R. v. Barnes, Ex paiie Ratcliff 
(1890), 13 T. L. R. 25); in rural parishes, tho parish rate loviod by the 
parish council or, whore there is no such council, the parisli meeting (Local 
Goveruinont Act, 1896 (66 A 57 Vict»c. 73), ss. 1 (2), 6 (J^), 10). A county 
council in England, other than the Loudon County Council, is not a loc^* 
authority for the purpose of tho Tramways Act, 1870 (33 & 34 Viet. c. 78). 
It may, nowever, apply for tui order under the Light Railways Act, 

(60 & 60 Viet. c. 48), s. y. 

{t) Tramways Act, 1870 (33 & 34 Viet. c^78), s. 20. 

(tt) Ibid. 

(tr) Ibid., s. 20 (1). 
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the local authority may either pay ofif the amount borrowed by 
equal annual instalments, Oi* in every year set apart as a sinking 
fund, and accumulate at compound interest by investment in 
Exchequer Bflls or other Government securities, a sufficient sura 
^ pay off the moneys borrowed or a part thereof at such times as 
the authority may determine (x). The provisions of the Commist 
sioners Clauses Act, 1847 (a), with respect to mortgages executed 
by the Commissioners apply, to all mortgages executed under tlffi 
foregoing provisions (6). The local authority must keej) separate 
accounts of all payments made in applying for, obtaining and 
carrying into effect the Provisional Order, and in the repayment 
of moneys borrowed, and also of all moneys received by way of rent 
or tolls in respect of the tramway authorised thereby; and any 
surplus remaining in its hands after payment of all the foregoing 
charges must be applied to the purposes for which the local rate 
may be applied (c). 

Sect. 7. — Offences, 

1400. The obstruction of any person acting under the authority 
of the promoters in the lawful exercise of their powers in setting 
out, making, forming, laying down, rei)airing, or renewing any 
tramway, or the defacement or destruction of any mark made for 
setting out the line of any tramway, or the damaging or destruc- 
tion of any property of the promoters or their lessees or licensees, 
is an offence in each case punisliable by a fine not exceeding £6 (d), 

1401. Any person who, travelling or having Jiravelled in any 
carriage on a tramw^ay, avoids, or attempts to avoid, payment of 
his fare, or who, having paid his fare for a certain distance, 
knowingly and wilfully proceeds in such carriage beyond such 
distance without paying the additional fare for the additional 
distance, or attempts to avoid such payment, or who knowingly 

(x) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 20 (2). 

{a) 10 & 11 Viet. 0 . 16, 88. 77 — 85. Tho terms “Kpccial Act” and 
•“ Commissiftners” in these provisions are to bo respectivoly conAniod to 
mean a Provisional Order under the Tramways Act, 1870 (33 & 34 Viet. 
0. 78), and local authority {ibid., s. 20). 

(h) Ibid., s! 20. 

(c) Ibid. ; compare Local Loans Act, 1875 (38 30 Viet. c. 83), s. 31, 

empowering a local authority to borrow any sum which it is authorised 
to borrow, notwithstanding any provision in any earlier Act ; see title 
Money and Money 4jen ding, Vo!. XXL, p. 6L Jhe Tramways Act, 
1870 (33 & 34 Ynt. c. 78), s. 2, contains certain special provisions in this, 
behalf relating to the Metropolis. • 

{d) TraAways Act, 1870 (33 & 34 Viet. c. 78), s. 40. As to ob8t^uc^ion, 
see hartley v. Chadwick (1904), 68 J. P. 512, where it was held that tho 
drivers of tramcars and of vehicles must act ” reasonably ” when 
meeting, that the driver of a tramcar has no absolute right to make all 
other vehicles get out of his way, and that the driver of a dray has no 
absolute right to maintain his course on the left or usual driving side 
in such circumstances. As to a motor passing a tramcar, see Barton v. 
Nicholson, [1909] 1 K. B. 397; and title Stheet and Aerial Traffic, 
XJp. 272, 273, ante. The fact that a company is authorised to run tramways 
on a highway does not exempt its drivers from the common law obligation 
to take reasonable care not^to injure persons lawfully using the highway 
XT TCnrintAh KlfiflrxA Trn/niimii i'in. n0n9L 1ft T. Ij. 1L 562. 0. A.l : 
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and wilfully refuses or neglects to quit such carriage on arriving 
at the point to which he has paid hisffare, is liable to a fine not 
exceeding 40s. for every such offence (e). Any officer or servant of 
the promoters or lessees of a tramway, and all perjmns called by 
him to his assistance, may seize and detain, until he can be con-* 
feniently taken before a justice or otherwise discharged by due 
course of law, any person who is discovered either in or after 
ooramitting or attempting to commit any of the foregoing offences, 
and whose name or residence is unknown to such officer or 
servant (/). 

1402. No person is entitled to carry, or require to be carried, 
any goods of a dangerous nature on any tramway, and any person 
sending any such goods by any tramway without distinctly marking 
their nature on the outside of the package containing them, or 
otherwise giving written notice to the book-keeper or other servant 
with whom they are left at the time of their sendiifg, is liable to 
a fine not exceeding ii‘20 for every such offence. The promoters 
or their lessees may also refuse to take any parcel which they 
suspect to contain goods of a dangerous nature, or require it to 
be opened to ascertain the fact (f/). ^ 


SCO also iitlofl Negligence, Vol. XXL, p. 415; Nuisance. Vol. XXJ., 
pp. 620, 621. As to int(Tf("rcuco with ti am ways, see, iurtlier, title 
Criminal Law and Procedure, Vol. IX. p. 706, note (b). 

(e) Tramways Act. 1870 (33 & 34 Viet. c. 78), s. 61. As to the liability 
of a passen^'or on refusal to pay his faro on demand after the loss of his 
ticket, see Uunt v$ (heen (1006), 96 L. '1'. 23; and, where such loss is 
duo to the fault of an olllcial of the company, Wilson v. Fearnley (1906), 
92 L. T. 647. A passenger who has paid the fare entitling liim to travel 
from his starting point to another point on the lino is not entitled to 
alight at an iiiterincdiato place, walk a certain distance, and get 
on to another tramcar in order to complete the length of the journey 
paid fpr {Ilutn]de v. Metcalfe^ [1906j 2 K. B. 288). A passenger who, 
having been earned beyond his destination through neglect of the con- 
ductor of the tramcar to stop, and having thus travelled too far without any 
intentiou to defraud, refuses to pay his fare as a protest, and lodges a 
complaint with the company, is liable to pay such faro under a byo-law^ 
that each passenger shall pay tlie legal fare flu demand of an authorised 
oflicer of the company {TuJJley v. Tate (1906), 96 L. T. 24; compare 
neap V. Day (1886), 34 W. R. 627; Lowe v. Volp, [1896] 1 Q. B. 266; 
Hanks V. Bridgman^ [18961 1 Q. B. 253; Nivimo v. Lanarkshite Tramways 
Co. (1912), 49 Sc. L. R. 640). 

if) Tramways Art, 1870 (3,3 & 34 Viet. o. 78), s. 62. As to the 
liahility of the promoters or their lessees for the Acts of their servants 
riinder this and the foregoing provisions, see note («), V ^90, ante. It 
has been held (bat a person stepping on to a tramcar from the sti^ct di^ not 
leave the street witliin the meaning of a provision in a local Act that 
“ every known or reputed thief found in any street or place adjacent with 
intent to commit any crime” might be arrested {Martin v. M^lntyrCf 
• [1910] S. 0. (Justiciary) 72). As to bye-laws, see pp. 796, 707, ante. 

{g) Tramways Act, 1870 (33 & 34 yict. o. 78), s. 53. ^ The sender of 
specially dangerous goods is liable at common law for damage {Farrant 
e v. Barnes (1862), 11 C. B. (n. s.) 563), but there must apparently be 
proof of guilty knowledge to make such person liable under this prq- 
viaion {Jleamc v. Cation (1<J69), 2 E. & E. 66) ; compare Railways Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 105; East Indian Bailway 
V. Kalidas Mukerjee, [1901] A. C. 396, P. C. ; and title CARRiERa, Vol. IV., 
p. 27. 
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1403. Any person who uses on a tramway or any part thereof any 
carriages having flange or dther wheels suitable to run only on the 
rail of the tramway, except under a lease from or by agreement 
with the protioters, or under a licence from the Board of Trade, is 
•liable for every such offence to a tine not exceeding £20 (h). 

Sect. 8. — C(ytnpulsory Licences. 

1404. If, on the representation of the local or road authority or 
of twenty ratepayers in any district, it is proved to the satisfaction 
of the Board of Trade that the public is deprived of the full benefit 
of any tramway, the Board may grant a licence, if necessary after 
inquiry by a referee, to any company or person to use it for such 
traffic as is authorised by the special Act, with carriages to be 
approved by the Board (i). 

1405. The licence, which may bo for any period not less than one 
nor moft thafi three years, must specify the number of carriages, the 
times at which they may run, and the tolls to be paid for the use 
of the tramway by the licensee, who must permit one person, duly 
authorised for tliat purpose by the promoters or their lessees, to 
ride free of charge upon each of their carriages for the whole or any 
part of the journey (A:), 

1406. On failure of the licensee to pay the tolls due in respect 
of passongefs carried in any carriage, the promoters may sell such 
carriage, or, if it be removed from the tramway or premises, any 
other carriages thereon, retaining the amount payable and the 

(A) Tramways Act, 1870 (33 & 34 Viet. c. 78), h. 54. It is not nceossary 
to prove that any obstruction has been causch to the tramway in onler 
to secure conviction under this provision (('ottam v. (Jitfsl (1880), 6 
Q. B. D. 70) ; hud see the cascii cited in note {<), p. 7tH), ovfr. 

(i) Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 3.5. Neither licensees 
nor lessees are included under the term “promoters,” which includ(‘ll ouly 
the undertakers and their permitted assigns ( Marshall v. South Stajjordshire 
Tramways Co., [1895] 2 Ch. 30, (’. A., per Lindlky, L.J., at n. 51) ; 
compare note (a), p. 802, ante. The consent of the Board of Trade is 
e.S8ontial to the validity of the licence. In Salford (Jorporation v. EccUs 
Corporation, [1912] A. C. 46C/, the tramways authorised by the respondent 
corpoiation’s special Act were constructed by and demised to the Salford 
Corjmration. The Salford Corporation, without the sanction of the Board 
of Trade, granted to the South Lancashire Tramways Company a licence 
to run over a small portion of the respondent corpoiation’s tramways 
adjoining those of tqe Salford Corporation. It was provided by the 
respondent corporation’s special Act that any .such licence in respect ol it<H 
tramways must bo approved by the Board ol Trade; but in the Act 
authcffising^the tramways of the Salford Corpoiation no such ]tr<>visioii 
was included, such tramways being defined by Ciat Act to include any 
‘ tramways demised to the Salford (toqjoration : and it was held tliat the 
licence granted to the company was ultra vires, iuaHiuuch as by the 
demise to the Salford Coriioration the tramways of the respondent 
coiporation were*not shifted from th^ operation of its special Ad to that 
*of the appellant corporation, and the company might be restrained by 
injunction from using the respondent corporation’s tramways. As to 
inquiries by a referee on behalf of the Board of "J['rade, see note {q). p. 795, 
ante. 

{k) Tramways Act, 1870 (J3 & 34 Viet. c. 78), s. 36 (1)— (6). The 
Board may at any time revoke, alter, or modify any licence for good 
cause shown to the Board {ibid.). 
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charges and expenses of the sale out of the moneys arising 
from such sale, and rendering any (Arorplus, and such carriages 
as remain unsold, to the person entitled (ly. They may also 
require the licensee to give an account of thfl number of 
passengers to an officer authorised by them (m), and any licensee* 
jfeiling to do so is liable to a penalty not exceeding £5, in addition 
to any tolls payable in respect of the passengers carried (a). 

* Licensees are also liable for any trespass or damage done by 
their carriages, horses, or servants to or upon the tramway of the 
promoters or to the property of any other person (o). 

Sect. 9. — Abandonment and Discontinuance of Working, 

1407 . If the promoters discontinue the working of any tramway 

or part of a tramway in any district for three calendar months, and 
the discontinuance is not due to circumstances beyond their control, 
other than insufficiency of funds, the Board of* Trade may, 
on proof of the discontinuance to its satisfaction, declare by 
Order that the powers of the promoters shall cease and 
determine unless purchased by the local authority (;>). Where 
any such order is made, the road authority (qr) may, undjer the 
authority of a certificate for the purpose from the Board, remove 
the tramway (r) or part of it so discontinued at any time after 
the expiration of two months from the date of the f)rder. 'Ae 
promoters must pay to the road authority the cost of the removal 
and of making good the road as certified by the clerk or some 
authorised officer of the road authority ; and the road authority, 
on failure of the promoters to pay the amount so certified within 
one calendar month of the delivery of the certificate or a copy of it 
to them, may without previous notice, but without prejudice to 
any other remedy for the recovery of the amount, sell and dispose 
of thg materials by public auction or private sale for such sum and 
to such person or per.sons as the authority shall think fit, and 
reimburse itself the amount of the certified cost and of the cost 
of the*8ale out of the proceeds, paying the balance, if»any, to th§ 
promoters (ji). ' ^ 

Sect. 10. — lusolveucy of Promoters. • 

1408 . If it appears to the local or road authority {t) that the 
promoters of any tramway opened for traffic in the district of the 
authority are so insolvent as to be unable W maintain or work 


{1) Tramways Act, 1^70 (33 & 34 Viet. c. 78), s. 36. 

(m) Ibid., 8. 37. . . • * 

(n) Ibid., 8. 38. Disputes W to the amount of toll or the charges • 
incident to aiiv detoation or sale of carriages are settled by two justices 
{ibid., 8. 39). 

(0) 75id., 8. 40. . ' ^ 

(p) Ibid., 8. 43 ; see pp. 802 et xcf., ani^. * • 

iq) As to the ro.ad authority, see note (A), p. 782, ante. 

(r) The expression “.tramway apparently includes all works in the 
road, such tis posts, pillar^ boxes, wires and the like. 

(«) Tramways Act, 1870 (,33 & 34 Viet. c. 78), s. 41. 

(0 As to locarand road authojities, see *00108 (/), p. 781, (A), p. 782, 
ante. 
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it with advantage to the public, the Board of Trade may, on a sect. lo. 
representation to that effecft from the road authority, direct an Insolvenoy 
inquiry by a referee into the truth of the representation. If the of 
referee finds* that the promoters are as insolvent as has been Promoters, 
^represented, the Board may by Order declare that their powers 
shall cease and determine at the expiration of six calendar moniltl 
from the making of the Order, and the road authority may remove , 
the tramway in the same, manner, and subject to the sanfe 
provisions with resi)ect to the payment and recovery of costs, as in 
the case of the abandonment and discontinuance of tramways (a). 

Sect. 11 . — Return and Application of Deposit. 

1409. The court in which a deposit is made by the promoters of when return 
any tramway in accordance with the provisions of the Tramways 

Act, 1870 (/r), respecting Provisional Orders must order the deposit 
fund to*he pdid or transferred to the depositors or as they shall 
direct on their application : — 

(1) If they complete and open the tramway for public trafiic in 
accordance with the Confirmation Act and Board of Trade Rules 
within^ the time prescribed by the Order, or such time as prolonged 
by special direction of the Board, or, where there has been no time 
prescribed and no prolongation by the Board, within two years of 
the passing.of that Act (a ) ; 

(2) If any portion of the line of tramway is opened for public 
traffic within such time as aforesaid, and a certificate of the Board 
is produced specifying the length of such portion, and the portion 
of the fund which bears to the whole of the deposit fund the same 
proportion as the length of tramway opened bears to the whole 
length authorised (f/) ; 

(8) On tli^ production of a certificate of the Board evidencing 
the refusal of either House of Parliament to confirm a Provisional 
Order on which a deposit has been made or to authorise a portion 
only of any tramway comprised in such Order, or the withdrawal 
pi an Order before confirmation (c). • 

1410. The depositors are entitled to receive payment of any intercut on 
interest or dividends from time to time accruing on the deposit 


(u) Tramways Act, 1870 (33 & 34 Viet. c. 78), 8. 42. As to the winding 
up of unregistered tramway companies incorporatt^d by special Acts, sec 
title Companies, •Vol. ,V., pp. 649,. 660; as to ibo righls of debctiture- 
holdere, see ibid., p. 738 ; as 'to inquiries by a veb ree on behalf of tJiO 
Board of TVade, see p. 796, as to the duty ot maintaining a tram- 
way out of the profits priot ’tu tbe payment of dividends, see Deni v. 
London Tramways Co. (1880), 16 Ch. 'D. 344 p JUaowon v. CrJlieH (I87i>), 16 
Ch. D. 347, n. ; as to the legality of the transfer of shawa for Uio purpose 
of obtaining votes, see Mann v% Patent CabU Tramways CorpordtimiliM), 
2 T. L. R. 454. • * 

(tc) 33 & 34 Viet. c. 78, s. 12; Board of Trade Rules, rr. xx.— xxiv. 
Promoters (other than a local authority), who aio exempted from a 
deposit (see note ( j), p. 786, ante), are liable to penalty in case of default 
(Board of Trade Rules, r. ixi.). 

(a) Board of Trade Rules, nr. xxiii. 

(h) Ibid. 

(c) Ibid., T. xxiv. 
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fund, and on their application the court in which the deposit is made 
may from time to time make such ofder as seems fit respecting 
the payment of such interest or dividends (d). * ^ 

1411. Where an undertaking has not been completed within* 
time limited by the special Act (r), the High Court may, 

notwithstanding anything in the special Act or Board of Trade 
Rules, order that the deposit fund should be applied towards 
compensating : — 

(1) Any landowners or other persons whose property has been 
interfered with or rendered loss valuable by the commencement, 
construction, or abandonment .of the undertaking, or any portion of • 
it, or who have been subjected to injury op loss arising from any 
compulsory powers of taking property given in connexion with the ’ 
undertaking, and have received no compensation or inadequate 
compensation tlierofor (/); and 

(2) The road authorities (//). for expenses incurred in'takin§ up any 

tramway or materials placecj by a tramway company in or on any 
roads vested in or inahitainable by such autliorities, and in making 
good all damjigo caused to such roads by the construction or abandon- 
ment of the tramway (h). , ^ 

1412. If a receiver has been appointed, or the company is insolvent 
and has been ordered to be wound up, or the undertaking Ifas 

(d) Board ol 'I'rudo lliilos, r. xxiv. 

{e) A.-G, V. Bournemouth Corporation, [1902] 2 Ch. 714, C. A, (where 
it was hold that ii^ the absence of a notice of non-coin]>ietion under the 
Tramways Act, 1870 (33 & 3^ Vict. o. 78), s. 18, other evidence on the 
subject IS not excluded). 

(/) Be Yorkshire Tramways Act, 1900, [1013] 1 Ch. 170, C. A. ; 
Be Ruthin and Cvrruj^y-Druidion Railway Act {188(i), 32 ^Ch. D. 438; 
Be Potteries, HJuewsbury and Yorth Wales Rail. Co. (1883), 25 Ch. 1). 261, 

C. A. j Be Southport and J^ytham Tramroad Act, 19 )0, Bx parte lleskclh, 
[1011] 1 (’ll. 120, A. (wiicie a tramway company was authorised to 
couslnict a traniw.iy crossing land beloufdng to tlie rrspoiideut with all 
n(’C(8H;uy uud pro]H'r emhankments, aud it was held that the non- 
construclioii ot nii cmbaiikiucut in accordance with the covenant was iiotf 
tlui necessary consequence of ih(' abandonrapnt of the undertaking, and 
that the respondent was not entitled to compensation fropi tlie deposit 
fund). 

{a) As to tlie road authorities, see note {h), p. 782, ante. 

(h) Parliamentary Deposits and Bonds Act, 1892 (66 & 66 Viot. c. 27), 
i. 1 (1) ; comjiare Board of Trade Rules, r. xxii. The court has no juris- 
liotion under the Parliamentary Deposits and Bonds Act, 1892 (66 &; 66 
if^iet. c. 27), 8. 1, to make an order for repayment of a^ deposit until the 
Hxpiry of the time limit>ed for the completion of tlie undertaking, even 
hough the company’s compulsory powei-s of land purchase hkve expired 
ind it has noithor raised capital nor tak^n steps for the acquisition • 
)f land, aud has passed a resolution abandoning the undertaking {Ex 
larte Chambers, [1893J 1 Ch. 47); compare Re Pexkham, Dulwich and 
"ryslal Palace Tramways Bill, [19101 2 Ch. 1, C. A. ; and see, further, 
itie PxRLiAMiiNT, Vol. XXI., p. 73o, note (ic). A pershn whose land is • 
lompulsorily acquired by a tramway company lor the jiurpose dI widening 
i street, ii(» part ot the tiamway actually passing over the laud, is entitled 
o compon.sation for depreciation m the value ul his adjoining property By 
t ason ol the land being used for part of the streei, but not for the 
lepreciation caused by the lunning of the\rams along the street {R, v. 
Mountford, Ex parte London United Tramways (1901), Lid., [1906] 2 
K:. B. 814). 
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been abandoned, the court giay, subject to payment of compensa- 
tion, and notwithstanding any provision as to forfeiture to the 
Crown (t), orier that the deposit fund or any part of it shall bo 
^aid or transferred to the receiver or litiuidator to be applied as 
part of the assets of the company for the benefit of the creditors 
Subject to any such application, the court, after such public notice 
as seems to the court reasonable, may order the deposit fund or any 
part of it to be paid or transferred to the depositors or the persons 
claiming through or under them (/r). 

'Sect. 12. — Control of Tramways hy the Crown in Kmrrycncy, 

• 1413 . Whenever it is declared hy Ordey in Council that it is 

expedient that the Government should have control over railroads, 
a Secretary of State may by warrant empower any persons siuicilied 
therein ^0 take possession of any tramway and all tbo stations or 
accommodation necessary for its working, and employ it as be may 
direct, paying compenHiitiou for any loss or injury under the Lands 
Clauses Consolidation Act, 1845 (/.), all contracts with respect to the 
working of the tramway being enforceable against tlie Crown during 
its possession in the lAme manner as they would have licc'ii against 


(t) Tlio nKist imiiorlant eHeoled by the Paiiiainoiitary l)c|>ot>it8 

and Bond^^ Act, 1802 (ho 60 Viot. c. 27), with respect to the law and 
practice aa to deposits under the old Board of 'I'rado UuIch before its 
passing; is the grant of dLcretfoii to the court to deal with the fund in 
spite of any provision as to ioidV-iture to the Crown. • 

(;■) As to who are creditors, see Ax 'parie liriujford and Dinirivi Tfarnuun/s 
Co,y [1893J 3 Cli. 403 ; Ke Manchester, Middleton and District Tramways 
Do , fl893J 3 Ch. 038 ; Re W’afe^jord, Lisniore an<f Fermoy Rail, Co. (1870), 
4 i. li. Eq. 4^0; Re Dublin, Rulhmtncs and R dhcoolc R,ift. Co. (1878), I 
Jj. U. Ir. 08; Re UuU, Jinrrisley and West Ridtny Junction Rudway, j 1803] 
W. N. 83: ivc Coventry and S uncaion Tramway h To. (1888)', 4 'r. E. li. 468. 
They include the general creditors of the company, including persons who 
lent the money to the promoters to enable them to make the deposit, and 
|dl distinctipn between meritorious and non-meritorious creditors has 
ceased to exist since the passing of the Parliam'mtary De posits and lioiids 
Act, 1802 (55 & 50 Viet. c. ^7 {Ex parte Hnulford and District Tramways 
Co., siijn-a ; Muir v, Forman's Trustees (1003), 5 E. (I't. of Soak) 540; 
compare- Re Wrexka?n, Mold and (Joinui/i's Quay R.itl/ivay, [1000] 1 (’h. 201. 
D. A.; Re Lunciwhire, Derbyshire and East (\>uHt Railway Acts, [10()31 
W. N. 184. Where a company has been ordered to bo wound up, the 
court has no jurisdiction to order the liquidator’s general costs of the 
liquidation to be jpaief out of the deposit fund, and ho cannot bo allowed 
thereout any costs beyond those of proceedings t^ken by him in reference 
to thp application of the deposits {Re Colchester Tramways <'o., [1893] 1 Ch. 
309; compare Turpin v. Somerton etc. Tramway Co., [1900] W. N. 04). 

* As to the appointment of receivers generally, see title Receivkus, 
Vol. XXIV., pp. 337 et seq. ; as to tho winding up of companies, see title 
Companies, Vol. V., pp. 390 ei sea. 

{k) Parliamentary Deposits ana Sonds Act, 1892 (65 & 66 Viot. o. 27), 
*8. 1 (2), (3). The proper evidence with respect to the application for 
payment in the case of tho abandonment of a tramway is a Board of Trade 
nptice under the Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 18, but it 
has been held that in tho absence of such a notice other evidence of tho 
non-commencement of work^is not excluded {A.-O. v. Bournemouth Cor- 
poration, [1902] 2 Ch. 714, C. A., ovemi.ing Re Dudky and Kingswinford 
Tramways Co. (1893), 63 L. J. (CH.) 108. 

(1) 8 & 9 Viet. c. 18. 
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the promoters and their lessees (m). ^he Crown may also, when- 
ever an order for the embodiment of the Militia or Territorial Force 
is in operation, declare hj order that traffic for naval*and military 
purposes shall have prec^ence over other traffic on any tramway («),• 
a«id any naval or military officer authorised to do so may, while such 
order is in force, require the promoters or their lessees to forward 
tUe traffic specified therein by ahy means he deems expedient, any 
failure to comply with or obstruction of the warrant being punish- 
able by a fine of JU50. No warrant .may be in force for more 
than one month unless renewed, and every order is revocable by 
the Crown and ceases to operate on the disembodiment of the 
Militia or Territorial Force (o). • ' 

The promoters or lessees of any tramway required to receive and 
forward traffic in accordance with the foregoing provisions are 
entitled to the payment of such reasonable remynera^on as 
may be agreed upon or, in default of agreement, determined by 
arbitration ( p). 

The Secretary of State or the Admiralty may, on petition, 
compensate any person suffering loss through acts done under their 
authority, except' in the case of contracts made subsequenUy, or 
which, though made before, might have been determined sub- 
sequently, to the date of an order (q). • 


(w) Regulation of the Forc(M 4 Act, 1871 (34 & 36 Viet. c. 86), s. 16, 
by wliioii “ railroad ” is defined to include any “ tramway ” as described 
in the text; see, itrther, titles Constitutional Law, Vol. VII., p. 69; 
Royal Fokoks, \^)1. XXV., pp. 62, 80. 

(w) National Defence Act, 1888 (51 & 62 Viet. 31), b. 4 (1). “ Railway ” 

is delined to include “ any tramway, whether worked by animal or 
inecliauical power, or partly in one way and partly in the other,” and 
“railway company” as meaning any person actually engaged in working 
a railway as owner or lessee or otherwise (t6td., s. 4 (8) ); see, further, 
title.s (Constitutional Law, Vol. VII., p. 69; Royal Forces, Vol. XXV., 
pp. 62, SO. By the Territorial and Reserve Forces Act, 1907 (7 Edw. 7, 
c. 9), s. a, and an Order in Council of the 19th March, 1908 (Stat. R. & 0.,. 
1908, p. 9(?3), the National Defence Act, 1888 (51 & 62 Viet. c. 3), 8. 4, ia 
made applicable to the Territorial Force in tlio same manner as to the 
Militia. The Toni tonal and Rcflerve Forces Act, 1907 (7 Edw. 7, o. 9), 
B. 34 (1), and an Order in Council of the 9th April, 1908 (Stat. R. & 0., 
1908, p. 878), provided for the transfer of the battalions of Militia 
spccifled in the Oiffer to the Array Reserve maintained under the Reserve 
horo(‘8 Act, 1882 (45 & 46 Viet. c. 48). It has, however, been held that 
the Militia units so transh rrod were not destroyed h\>t reorganised {Re 
^Dantild, Moore v. , f ! 909] 2 Ch. 410); and the power of embody- 

ing or disembodying the Militia vested in the Crown by the Militia .Act, 
1882 (4.5 & 46 Viet. e. 49), s. 18 — which is apparently analogous to that 
with respect to the Territorial Force — is presumably not affected by the 
piovisioiis of the Territorial and Res(*rve Foives Act, 1907 (7 Edw. 7, 
c. 9); sec title Royal Force.s, Vol. XXV., p. 02, note (A). 

(o) National Defence Act, 1888 (61 &,52 Viet. c. 31),88. 4 2), 8 ( 3)~(6). 

(p) 76/d., 8. 4(0). ■ 

(i^) Ibid., 8. 4 (7). Quaare whether trarncars, being stage carriages 
within the moaning of the Railway Passenger Duty Act, 1842 (6 & 6 
Viet. c. 79), 8. 13, as regJirds overcrowding {Brian v. Aylward (1902), 
18 T. L. R. 371), and under the London Packney Carriages Act, 1843 
(6 &; 7 Viet. c. 86), s. 22 {L<yndon Tramways Co. v. Bailey (1877), 3 Q. B. D, 
217), are within the moaning of the Army Act (44 & 45 Viot. o. 68), 
8. 116 (1), (2), as amended by the Army (Annual) Act, 1909 (9 Edw. 7, 
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Part II. — Naval and Military Tramways. 

• * Sect. 1 . — Provisional Orders* 

Sub-Sect. 1. — Application hy the Crown. ^ 

1414. Any of His Majesty’s principal Secretaries of State or ih% 
Admiralty (r) may apply to llio Board of Trade for a Provisional 
Order authorising the construction, maintenance and use of tram- 
ways on any land belonging to or to be acquired by them, or along 
or across any road («). 

Sub-Sect. ^.—ContaUs. 

1415. The Board of Trade must insert such provisions of the 
Tramwaj^s Act» 1870 (a), with or without modification, and such other 
provisions as in the opinion of the Board are necessary for the pro- 
tection of the local and road authorities, the public, and any person 
whose interests may be affected by the construction or user of such 
tramway, and for giving suitable powers to the Secretary of State 
and hii? subordinates (I). 

1416. Every Provisional Order authorising the construction and 
raamtenauce, of tramways along or across any road must contain 
either the statutory provisions relating to (1) the breaking-up, 
reinstatement, repair and paving of roads (r) ; (2) the protection of 
gas and water companies and sewers (d) ; (3) the rights of authorities 
and companies to open roads (r) ; and (4) the reference to the Board 
of Trade for settlement of any differences between ])romot 0 r 8 and an 
authority or company (/) ; or such other provisions with reference 

? to the mattoi^B hereinbefore mentioned as to the Board may seem 
necessary or proper (^). ^ 

1417. Any Provisional Order may authorise the acquisition 
of lands by the Secretary of State, with the approval pf the 

-A Z. 

0 . 3), 8. 6, which empowers ^neral and field officers, authorised by order 
of a Secretary of State, in case of emergency, to requisition, inUr alia, 
“ carriages of every description (including motor cars and other loco- 
motives), whether for the purposes of carriage or haulage”; see title 
lloTAL ForcEvS, Vol. XXV., p. 60. As to the duty of promoters and 
their lessees to carry Uis Majesty’s mails if required by tlie Fostmaster- 
General to do so, see the Conveyance of Mails Act, 1803 (60 & 67 Viet, 
c. 38), 88. 2, 3; aiiu title Post Office, Vol. XX IL, pp. 652, 663. 

(r) yho A^miraity has the same powers as a Secretaiy of State witli 
respect to the construction, maintenance, and working of tramways ; and 
•every reference in the Military Tramways Act, 1887 (60 & 61 Viet. c. 66), 
to a Secretary of State includes the Admiralty (Naval Works Act, 1899 
(62 & 63 Viot. c. 42), s. 2). 

(fl) Military Tramways Act, 1887 (#0 & 61 Viet. c. 66), s. 8. The word 
•” road ” includes any highway {ibid., s. 12). 

(a) 33 & 34 Viot. c. 78. 

{b) tilitary Tramways Act, 1887 (50 & 61 Viet. c. 66), s. 4. 

(<j) See p. 788, ante. - • 

(d) See pp. 791, 793, ante. 

(e) See p. 794, ante. 

(/) See p. 79.6, ante. 

(g) Military Tramways Act, 1887 (60 & 61 Viet. c. 66), s. 4. 
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Treasury, and may contain such lY/ovisions, with or without 
modification, of the Lands Clauses Acts (h) as in the opinion of the 
Board of Trade may be expedient (t). • 

e 

Suh-Sect. ^.—Piihlkation and Confirmation. 

% ' , 

1418. Every such Provisional Order must be published in' the 

London Gazette, and by deposit and advertisement in such manner 
as the Board of Trade may require, and must be confirmed either 
by Act of Parliament or by His Majesty by Order in Council (;). 

1419. If within one month after publication and such advertise- 
ment as the Board of Trade may direct a petition is received by 
the Board against a Provisional Order by any local or road authority 
within whoso district it is proposed to authorise any tramways, or 
by the owner or occupier of any land which the Secretary of 
State is authorised to acquire, such Provisional Order mush bo con- 
firmed by Parliament (^). 

1420. If no such petition has been received at the expiration of 
one month after publication and such advertisement as the Board of 
Trade may direct, or if any petition received by the Board has been 
withdrawn, every such Provisional Order mu’fet be Bubmitte(f’to His 
Majesty in Council and bo confirmed by Order in Council (/). 

1421. Any Provisional Order may, on the application of the 
Secretary of State, bo revoked, amended, extended or varied by the 
Board of Trade by a further Provihlional Order (ni), 

it 

Huh-Sect, 4. — A}'j)liiation by a Local Authm'ity. 

1422. The local authority of any district, in which a tramw^ay has 
been constructed by the Secretary of State along any road, or any 
person (n) may apply to the Board of Trade for a Provisional Order 
authvrising them to use such tramways in addition to tlie Secretary 
of State and settling the terms and conditions of such user (o). 

(/i) titlo Compulsory ruiicHASE of Land and Compensatio>l 
Vol. VI., p, 12. 

, (t) Alilitary Tramways Act, 1887 (50 & 51*Vict. c. 65), s. 5. 

( /) Ibid., 8 . 10. * 

.(/:) Ibid., 8 . 10 ( 2 ). A Bill with the object of confiriainj? a Provisional 
Order may bo introduced into either House of Parliament. The Provisional 
Older must be set out at length in the schedule to the Bill. If a petition 
against a Provisional Order is presented while any such Bill is pending, 
the Bill is referred to a select committee, before which ^the petitioner may 
appear and oppose as ^ i the cose of a Bill for a special Act. An Act of 
Pailiameiit confirming a Provisional Order under this Act ft deemed a 
public general Act {ibid.). As to Bills to confirra Provisional Orders 
generally, see title Parliament, Vol. XXL, pp. 727 et seq. 

{1) .Military Tramways Act, 18H7 (50 & 51 Viet. c.. 65), 9 . 10 (3). A 
Provisional Order confirmed in this manner has the samp force and effect 
as if confirmed by Act of Parliaraent^(t 6 i(i.). « 

(m) Ibid., 8 . 10 (4). Such further Provisional Order must be duly 
confirmtd as provided under the Act [ibid.). 

(n) The word “ person ” includes a corporation (ibid., s, 12). . 

( 0 ) Ibid., 8 . 11. The promoters, namely, the local authority or person 
applying for such Provisional Order (» 6 td.)rmu 8 t give such notice to the 
Secretary of State of the application as may be prescribed (ibid.). The 
promoters must apply in the same manner and subject to the same condi- 

f.inna ah if flin An’nfina'f.inn wata fni. a PTAtriai aa al PirrlAT ha/Ia'p fViA nrAvioiAAo 
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1423. Any such Provisioyal Order may authorise the promoters 
to use such tramjvays on such payment and subject to such 
conditions as^ the maintenance and repair of the tramway or road 

#as the Board of Trade deems expedient (p); or, if the Secretary 
of State so desires, may authorise the sale of the tramways by hiili 
to the promoters in such manner and subject to such conditions a% 
to the user of the tramway by the Secretary of State as the Board 
deems expedient (q), * 

Sect. 2. — WorJdng, 

1424. The carriages used on any naval or military tramway may 
have dange wheels or wheels suitable only to run on the rail pre- 
scribed by the Provisional Order (r), but must be moved by the 
power prescribed by the Provisional Order. In the absence of any 
power being prescribed, animal power only may be used (.s). 

1425* Any Provisional Order authorising the use of electricity, 
either as a motive power or otherwise, must contain provisions for the 
protection of the telegraphs of the Postmaster-General (0* 

1426. The Secretary of State may, with the approval of the 
Board^of Trade, mak^such bye-laws and regulaiiotis {(t) as in the 
opinion of the Board are necessary for the protection of the public 
agninst danger in the use of steam or mechanical power with regard 
to the traffic on and the use of any tramways on which such steam 
or mechanical power is used (h). 

Sect. 3. — PenaUicK, 

1427. Any Provisional Order may contain provisions imposing 
penalties on any person injuring, obstructing or trespassing on 
any tramway, or any carriage used thereon, or in ajiy wa} 
contravening any provision of such Provisional Order (r). 

of the Tramways Act, 1870 (33 & 34 Viet. c. 78) (Military Tramways Act, 
1887 (50 &^51 Viet. c. 65), s. 11). As to such applicatioiiH, 
ft 8€q., ante* 

ip) The provisions of the^Tramways Act, 1870 (33 & 34 ViCt. c. 78), 
apply so far they are applicable or unless they are expressly varied by 
the Provisional Order ( diUtary Tramways Act, 1887 (50 & 61 Viet. c. 65), 
F. 11). As to such provisions, see p. 790, ante. 

iq) Military Tramways Act, 1887 (60 & 51 Viet. c. 65), s. 11. 

(r) Ibid., 8. 6. Subject to the provisions of the Provisional Order and 
of the Act, the Secretary of State has the exclusive use of the tramways 
lor carriages witlf flange wheels or other wheels suitable only to run on 
the rml so described. Any other person so usin^f th<*m, except under the 
authority oi the Provisional Order, is liable to a penalty not exceeding 
£20 for every such offence {ibid.). The penalty is recoverable summarily 
(ibid., 8. 9 ; Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 56). 

(«) Military Ti'araway 8 Act, 1887 (50 & 51 Viet. c. 65), s. 6; compare 
p. 796, ante. ^ 

(t) Military T Am way 8 Act, 1887 (oO & 61 Viet. c. 65), s. 6. 

(a) Any such regulations may impose penalties for any offence against 
the B&me (ibid., s. 8). 

\b) Ibid. Such bye-laws may, With the approval of the Board of Trade, 
be rescinded, annulled, or. added to by the Secretary of State. AU bye- 
laws and regulations made uflder this provision must bo signed Iw the 
Secretary of State and by a secretary or assistant secretary of the Board 
of Trade (ibid .) ; compare pp. 796, 797, ante. 

(c) Military Tramways Act, 1887 (^0 & 51 Viet. c. 65), s. 7. 

ILL.— xxra. 3 G 
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8*ot. 3 . 1428. No penalty imposed by any Provisional Order, bye-law, or 

Poialtieg. regulation may exceed £5 for each offence, or in the case of a con- 
PmlUal tinning offence £5 for the first day and £1 tor e^ry additional 
day(d). 


« 

• • Part III. — Light Railways. 

Sect. 1. — Constitution and Duties of Li<jht Railway Commissioners, 

Appointment 1429. The Light Railway Commissioners are appointed by the 
And duties. President of the Board of Trade (e) for the purpose of facilitating 
♦ the construction and working of light railways in Great Britain {f\ 


(d) Military Tramways Act. 1887 (60 & 61 Viet. c. 65), s. Q. Penalties 
under the Act are recoverable summarily {ibid. ; Tramways Act, 1870 
(33 & 34 Viet. c. 78), s, 66). * • 

(^5) Light Railways Act, 1898 (69 & 60 Viet. c. 48), s. 1 ( 1). The President 
of the Board of Trade has power to fill any vacancy caused by the death, 
resignation, or incapacity of any of the Commissioners {ibid.\ s. 1 (3) ). 
The Board of Trade may, with the consent of the Treasury, appoint such 
persons as the Board thinks necessary for the purpose of the execution of the 
Commissioners* duties {ibid.^ s. 1 (6) ). * • 

(/) Ibid.f 8. 1 (1). A li^ht railway is not defined under .the Act. 
Light railways are divided into three classes : Class A, lines on lands 
acquired (with motive power mostly steam); Class B, lines on public 
roads (with motive power, mostly electric) ; Class N, lines which cannot 
be classed either in Class A or in Class B ; see Wakefield and District 
Light Railways v. Wakefield Corporation, [1907] 2 K. B. 256, C. A.; 
affirmed, sab nofa. Wakefield Corporation v. ]Vakefieltl District Light 
Railways, [1908] A. C. 293; Tottenham’ Urban District Council v. 
Metropolitan Electric Tramways, Ltd. (1913), 29 T. L. R. 720. 11. L. A 
light railway may include a funicular railway {Ventnor {Funicular) Light 
Railway (1909), Light Railway Commissioners’ Report* List XXVI., 
No. 6, Parliamentary Paper, 1911, 105; Malvern Funicular Light RaUwag 
(191J^„ Light Railway Commissioners’ Report, List XXVIII., No. 3. 
Parliamentary Pa])er, 1912, 108); and authority may be given to woik 
a mineral or industrial milway as a light railway {Bere Alston and Calstock 
Case (K109), 1 Oxley, Light Railways Procedure: Reports and Precedent^ 
102; North Staffordshire Railway (1907), Light Railway Commissioned 
Report, List XVIIL, No. 12, Pariiamontaiy Paper, 1907, 188). Power 
THAj bo reserved to the Board of Trade to require a railway used for goods 
and mineral traffic to be opened as a passenger-carrying light railway 
(Wales and Laughton Case (1900), 2 Oxley, Light Railways Procedure: 
Reporta and Precedents, 23). A purely urban tramway in one borough 
which might have been promoted und(‘r the Tramways Act, 1870(33 6c 34 
^ Viet. c. 78), ought not to be promoted as a lighf, raijway and may be 
rejected on that groiiqjl {Taunton Case (1897), Light Railway Commis- 
woners* Report, List II., No. 17, Parliamentary Paper, 1902, 198, followed 
in Colchester Case (1899), Light Railway Commissioners’ Report, List V., 
No. 8, Parliamentary Paper, 1902, 198, and in Aberdare Case (1900), Light * 
Railway CommiBsioners^ Report, List VI., No. 39, Parliamentary Paper, 
1902, 198; and Finchley Case (1000), Light Railway Commissioners* 
‘Report, List VI., No. 16, ParliamcLtary Paper, 1902,^98; Luton and 
District Case (1902), 2 Oxley, Light Railways Procedure: Reports and"" 
‘ Precedents, 137 ; London Corporation Foreign CaUle Market, Deptford Case 
{ 1897), Light Railway Commissioners* Report, List II., No. 2, Par1iamentiM*y 
Paper, 1W2, 198); but tiamways partly in and partly outeide a borougn 
have been promoted as light railways {Cre^e Case (1897), Light Railway 
Commissioners’ Report. List L, No. 2, Parliamentary Paper, 1902, 198, 
followed in Potteries Case (1897), Light Railway Commissioners* R^ort, 
List I., No. 13. Parliamentary P^r,. 1902. 198; but see Tottenham Urban 
District Council v. Metropolitan J^eetrio Tramways, Ltd. (19,13), 29 T. L. R. 
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and it is their duty to heai^ applications for orders authorising the 
construction of light railways (/;), to hold local inquiries for that 
purpose (/t),rfind generally to offer so far as they are able every 
t facility for coiLsidering and maturing proposals with reference to 
light railways (i). ^ 

The Commission consists of three Commissioners, who may act by 
any two of their number (A). • 

Sect. 2. — Application for Orders. 

Sub-Sect. 1.-— IF/io may Apply. 

1430. Every application for an order authorising the construction 
of a light railway must be made to the Commissioners {1) in the 
month of May or November (m), and may he made the council of 
the county, borough, or district through atiy part of which the 
proposed rail^^ay is to pass (a), or by the promoter, who may be an 
individual, corporation, or company (o), or by such council and 
promoter jointly ( p). 

720, H. L., jjcr Loiff Moulton, at p. 723). A light railway may bo allowed 
for thc^purpose of joining an existing tramway to an existing light railway 
{Weston-super-Mare Junction Light Railway (1910), Light flailway (Jom- 
mwsioners’ Report, List XXVlL, No. 8, Parliamentary Paper, 1911, 
106) ; or to connect a harbour with an existing light railway {South- 
wold Harboitr Light Railway Case (1911), Light Railway Commissioners* 
Report, List XXXI., No. 5, Parliamentary Paper, 1912, 108) ; or to serve 
a dock {Grimsby District Case (1905), Light Railway Commissioners’ 
Report, List XIII., No. 8, Paiiiammitary Paper, 1907, VJ8). The carriages 
used on a light railway are not “omnibuses” within the Town Police 
Clauses Act, 1889 (52 & 53 Viet. c. 14), and theroioro are not “hackney 
earrifiges” within the Town Police (3aus(is Act, 1817 (10 & 11 Viet. c. 89), 
sfc 37, 45, and they tlierofore do not require to be liocnsed to ply for hire 
( V orkshire {]VJ)ollen District) Electric Tramways y. ElU^, [1905] 1 S. B. 396). 

ig) Light Railways Act, 1898 (59 & 60 Viet. o. 48), s. 2. A oojjipany 
empowered to consti uct or work a parliamentary railway may be authorised 
by a light railway order to construct and work or to work such railway 
or any part of it as a light railway (i6id., s. 18; Carmyllie (7rw^(1897), 
Light Railway Commissioners’ Report, List I., No. 20, Parliamentary Pap(;r, 
1902, 198 North Sunderland Railway {Extension) Case (1898), Light Rail- 
way Commissioners’ Report, •List III., No. 20, Parliamentary Paper, 1902, 
198; and see tioto (/), p 818, ante). 

{h) Light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 7 (1). 

{%) Ibid.. 8. 1 (2). The powers of the Commissioners are continued for a 
further period of five years by the Light Railways Act, 1912 (2 & 3 
Oeo. 5, c. 19), s. 10. • 

{k) Light Railways Act, 1896 (59 & 60 Viet, c, 48), s. 1 (7). As to their 
salaries, see ibid., s. 1 (4), (6); Light Railway IJommissionors (Salaries) 
Act, 4901 (t Edw. 7, c. 36), s. 1. 

{1) Light Railways Act, 1896 (59 & 60 VTct. c. 48), s. 2. 

{m) Light RaUways Rules, 1913, r. 33 (Stat. R. & 0. 1913, No. 1111). 

(n) As to such applications, see p. 837, post. 

(o) A Lunacy Board has no powetto construct and work a light railway 
^‘{UphaR and Bangour Case (1898), Light Railway Commissioners’ Report, 

List V.,. No. 53, Parliamentary Paper, 1902, 198). The application in 
the case of corporate bodies must be under seal ; in any other case the 
application must be signed by the promoter, or#n the case of more than 
two promoters, by any three of them (Light Railways Rules, 1913, 
r. 33). As to what documOiits must Accompany the application, see 
pp. 822, note (r), 8^3, post. 

{p) Before lodging- the application the promoter must pay a fee of £50 
by cheque in favour of an assistant secretary of the Bohrd of Trade (Light 
Railways Rulae, 1913, r. 37). 
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Sub-Sect. 2 . — Notices of ^j/plkaiion, 

^ 1431 Before an application can be considered by the Commis- 
sioners certain notices must be published and served by the 
applicants {q), 

^1432. Notice of the proposed application must in every case bo 
published in a local newspaper once at least in each of two consecu- 
tive weeks in the month of May or November (r). The notice must 
describe the line, the termini, the proposed gauge and motive power 
of the railway, the lands proposed to be taken, and the quantity and 
the purpose for which it is proposed to take them {»). It must be 
subscribed with the name of the person responsible for its publica- 
tion, and must name a place where the plan of the proposed works 
and the land&^to be taken, the book of reference to the plan, the 
section and the estimate of the proposed works can be inspected, 
and where copies of the draft order can be obtained- (fX ^ 

1433. Notice of the proposed application must also be published 
in the London Gazette^ giving the names of the promoters, their 
solicitors or agents, the termini of the railway, and the names of the 
counties or parishes through which the proposed railway is to run(i^). 

1434. Every owner, lessee (a), and occupier of any land iiftended 
to be taken or within the limits of deviation shown on the deposited 
plan must be served with a notice describing the particular lands 
in each case, inquiring whether the person so served assents or 
dissents to the taking of such laud, and requesting the person, if 
he dissents, to state his objections (h). 


• Hallways Act, 1896 (69 & 60 Viet. c. 48), s. 7 (2) ; see the text. 

mjm, VVhero a promoter has stalutory power to construct a railway, but 
applies for power to do so as a light lailway, the application may bo 
lejectcd unless the rules are observed and notices served so far as may bo 
^ ''iminisdinciH {Gijjoid and Oarvald Vase 

(19U1), 1 Uxley, Light Kailways Procedure: Repoits and Precedents 31) 

(r) Light Railways Rules, 1913, r. 1. The newspaper inu.st.bo one pub- 
lished kii the area to be Iraveised by the projiosed railw-ay, or if no news- 
paper is published in sueh area, then in a newspaper published in thl) 
county in which such area, or any part there^ii, is situate. Copies of the 
newspaper containing the advertisements must bo sent both to the Com- 
nusMoners and to the Board of Trade (i6?f/.). An application of which no 
notice has been published in a local newspaper may be rejected (Finchley, 
jlendon, hilgxoare and District Case (1899), Light Railway Commissioners* 
Report, List \ I., iso. 16, Parliamentary Paper, 1902, 198) ; an application 
to vary a poition of a proposed route by carrying the' line through certain 
Bt^eete as to which no public notido has been given 'inay be disallowed 
{Cheltmhom and D i sir iei Case ( 1896), Light Railway Commissioners’ Report, 

List I., No. 1, Parliamentary Paper, 1902, \,98). v .r > 

(«) Light Railways Rules, 1913, r. 2. Where it is proposed to take lands 
compulsorily for the purpose of erecting a station for generating electrical 
energy, the notice must also state if it is proposed t-o use the water of any 
stream, nver or lake for such purpose {ibid.). 

(0 Ibid. The notice must si ate fhat copies of the draf! order are obtain- 
able on payment of not exceeding U. per copy {ibid.) ; and see ibid,, r. 10. 
1 he notice must further state that in accordance with the rules objections 
should bo made to the (Xiinmissioners in writing, and that a copy of the 
objections should be sent to the promoters {ibid., r. 2). 

( w) Ibid., 1913, r. 3. ^ * 

(<i) The words “ owner,*’ and “ lessee,” include reputed owner and reputed 
lessee UHd., r. 27). 

(6) Ibid, The ’notice must hp served in the same month in which 
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1435. Every owner and lessee (c) of any railway, tramway, or canal sior. i 
whioh will be crossed or otfierwise interfered with by the proposed AppUoa- 
railway must be served with a notice of the proposed application, tlon for 

^ stating the place where a plan of the proposed railway has been or Orders, 

will be deposited, and a similar notice must be served on the road uailwavand 
authority, other than a county, borough, district, or parish councfl, othM c^. 
of any road along which it is proposed to lay rails or with which it | rotd 
is proposed otherwise to interfere (d). authorities. 

1436. Where it i^ proposed to take for the purposes of a light Board of 

.railway any land being part of, or any easement affecting, a p^^ori 
commoil(^’), a statement in writing must be sent to the Board of « o 
Agriculture and Fisheries describing the common affected and the • 

modedn which it will be affected (/). 

1437. All notices nlust be signed by the promoter or promoters, Signature of 
or by Ws or kheir solicitor or agents, in tlie case of a council by its 

clerk, or in the case of a company by one of it.s principal officers (<7). 

Suu-Skct. ^.--DeposUf, 

1438. The promoters must deposit with the clerk of the council nq>j>»'twith 

the notice ot the propobcd application is advertised (Light Railways Rules, 

1^18. r. 27). A ^))cclal notice must be seived where part only of a house, 
building, or wianutactory is proposed to be acquiretl {ibid. ; see note (?/), 
p. 824, post). For forms of notices, see scliedule to the Rul» s. Failure to 
serve notices may iiec(‘ssitate tlie witlidrawal or rejection of the applica- 
tion {IftiyUng hiand Case (1000), Light Railway ('ommissioiiors’ Report, 

List Vlll., No. 7, Parliamentary Paper, 1002, 108; i)evon South Hams 
ra«e(180!0, Light Railway Commissioners’ Report, List Vll., No. 15, Par- 
liamentary Paper, 1002, 108 ; (.'enlr<d Wilts Case (1008), Light Railway 
(’omraissioners’ Report, List XIV., No. 0,- Parliamentary Paper, 1004, 122). 

(e) lucludmg u reputed owner and leputcd lessee (Light Railways Rules, 

1018, r. 28). 

(d) Ibid. The notice mu.st be served in tlie same month in#which 
the notice of the proposed application is advertised {ibid.). The (Com- 
missioners .may reject any application where such notice has not hi^on 
served {Dewn South Haim Case, supra). • 

• («) For tlie detinition of oommoii, see Idght Railway.s Act, 1806 
(69 & 60 Viet. c. 48), h. 21 ^) ; and note {g), p. 884, post. 

(/) Light Railways Rules, 1918, r. 8. A coi)y nf th"‘ draft order and of 
so much of the ]»ian, section, book of reiercnc.*, and ordnance map as 
relates to the eommou must accompany tins statement (i/nd ). The ivotie(5 
of the propo.sed application must ill such a case stale the name of such 
common and of any parish in whicli the same is situate, and the quantity 
of such common pf^iposcd to be taken or used; as to notice of the 
proposed applicuflou, see p. 820, ; see, furUicT, title (Jummcws and* 

Rights of^Common, Vol. ly., p, 403. 

{g) Light Railways Rules, ij)18,r. 35. Noticesmay bo partly in writing and 
partly in print {ibid.), and may bo served (i.) by delivering the same to or 
at the residence of the person to whom they are addres-sed ; or ( n .) in the case 
Gf an owner or occupier of premises, by delivering the same of a true copy 
thereot to some^person on the premises or, in tlie absence of any person, 
by fixing the notice on some conspicuous part of the premises ; or (lii.) by 
post by a prepaid letter, in which case the notice is deemed to bo served at • 
the time when the letter containing the notice would be delivered in the 
ordinary course of post, and service is proved ^y proving that the notice 
was properly addressed and put in the post^fitW., r. 36). Where any 
addition to, or alteration of, "any work is proposed during the progress of 
an application, the promoters most, provided that such addition or altera- 
tion is not of such extent or character as to make^ it inconvenient or 
inadvisable in the opinion of the (Ikimi^ssioners that* the same should be 
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iBAMWArS AND LiOET BaILWATS., 


8ect. 2. 

AppUca- 
tion for 
Orders. 


Board of 
Trade and 
other depart- 
ments. 


Tidal waters 
rivers. 


of every county, borough, district or parish in or through which 
any part of the proposed railway is to be wade or which may be 
otherwise affected thereby copies of (1) the draft Oijder; (2) the 
plan and book of reference to the plan ; (3) the section of the , 
proposed works ; (4) the estimate of the expenses of the pro- 
posed railway (//) ; and (5) the ordnance map (i), with the line 
of railway and its mile points indicated so as to show generally 
the course, length, and direction of the proposed railway O'). 

1439 . The promoters must deposit with the Board of Trade two 

copies of the draft order and of all the documents mentioned 
above (k), and must deposit copies of the notice and draft order with 
the Postmaster-General, the Commissioners of Customs, and the 
Office of Work^ and copies of the notice only with the Treasury, the 
Board of Agriculture and Fisheries, the Commissioners of Inland 
Revenue, the Admiralty, the War Office, and the Office of Woods 
and Forests (/). * ® 

1440 . Where tidal lands within the ordinary spring tides will bo 
affected by the proposed railway, a copy of 'the draft order and plan 
and section of the proposed works wilh the ordnance map marked 
“ Tidal Waters” must be deposited with the JIarbour, Department 
of the Board of Trade (;;/) ; and where the work is to be situate on 
the banks, foreshore, or bed of any river havihg a board of con- 
servators, similar documents must be deposited with the conservators 
'of such river (a). 

dealt with under tlio Raid application, publish such advertisementB and 
giv« such notices afid make such deposits as are required under the Light 
It ail ways Rules relating to applications for amending orders or may bo 
required by the ('omiiiiKsioiK rs (tbid., r. 38). ' 

(/<) For the form of estimates, see it. 31, 32. Incomplete and 

inadequate estimates are a ground for rejecting the application (County 
of Middlesex {Extensions) Eo. 4 Case (1001), 2 Oxley, Light- Railways 
Procedure; Reports and Precedents, 12C). 

(i) The scale of the ordnance map must be not less than one inch to a 

mile (Light Railways Rule.s, 1913, r. 4). As to the contents pf plans, book 
of refereice and seetion, see ibul.^ rr. 11 — 26. « 

(j) Ihid^, r. 4. In the case of a council other tlian a county council so* 
much only of tin* plan, section, and book of reference as reJates to tho 
district of each such council need bo deposited (ibuL ). A ctatement of 
these de])osits niu>t be iiiehided in the notice of application (see p. 820, 
ante). The application may be rejected if this rule is not complied with 
(Monmovth and Abergavenny Case (1898), 1 Oxley, Light Railways Pro- 
cedure: IhqiortR and Pieeedents, 44; County of Middlesex (Extensions) 
Ao. 4 i'ase, suma). The documents are deposited In Oic same month in 

‘'which the application, is ^nnde and are open to inspection during office 
hours (Light Railways Rules, 1913, r. 4). On or before tho lashday of the 
month the plan, book of refei-ence, and seetipn must be deposited at the 
place specified in the notice, and must be open to inspection at all 
reasonable times (ibid., r, 9). 

(A ) One copy of these deposits with tho Board of Trade is available for 
publid inspection ((bid., r. 6, n.). c* ^ 

(l) Ibid., r. 5. Failure to comply with this nilo may entail the rejection 
♦ of the application (Chatham, Moehester, and OillinghamCau (1898), Light 

Railway Commissioners’ Report, List IV., No. 5, Parliamentary Pape^, 
1902, 198). 

(m) Light Railways Rules, 1913, r. 6. Ti^lal waters must be coloimed 

blue, and if the plan includes any bridges iicross tidal waters, the dimensions 
as regards span and headway of the nearest' bridges above and below the 
proposed new bridgq must be marked on the plan (ibid.). ‘ . 

(fi) Ibid.; as to tunnels under a^^rjver, see ibid, ^ 



Pabt III.— Light Railways. 


828 


Where it is proposed to authorise the making or extension of 
any dam, weir, or obstructi()h to the passage of fish in any river or Applica- 

estuary, a copy of the draft order and of so much of the plan, 
section, book%f reference, and ordnance map as relates thereto 

• must be deposited with the Board of Agriculture and Fisheries and Fisherie#. 

with the fishery board of such river or estuary (o). • 

1441. Every application to the Commissioners for an order mujt D«cumenu 
be accompanied, in addition io a short statement of the propos^ 
application and of the nature of the traffic to be carried, by (1) three 

copies of the draft order, the plan, the book of reference, the section, 
the ordnance map, and the estimate ; (2) a statement as to the 
proposed gauge and motive power of the railway ; (8) a list, with 

• their postal addresses, of the owners, lessees, and occupiers on whom 
notices have been served (p); (4) a list of the cJJfJfccils of every 
county, borough, district and parish with whom deposits have been 
made ; «(5) aMist of the railway, tramw^ay or canal companies on 
whom notices have been served ; (6) a statement whether, where 
the consent of the Board of Agriculture and Fisheries is necessary, 
such consent has been obtained ; (7) a statement whether it is 
proposed that the council of any borough or district shall expend or 
advance any money, find, if so, 6i the nature and amount of such 
expenditure or advance ; (8) a statement whether it is proposed to 
apply to thp Treasury for the advance of any money and, if so, of 
the amount of advance ; and (9) a certificate that the requir^ fee 
of i.‘50 has been paid (q). Where the applicant is an existing 
company, a certificate must be deposited with tl^e CommissionerB 
certifying that the members of the company have assented to the 
application and in the proper manner (r). 

Sub-Sect. 4. — Procedure on Application. 

1442. The Commissioners' must satisfy themselves that all Uxal 
reasonable steps have been taken for consulting the local and road infiuiriee. • 
authorities (s), and the owners and occupiers of land whose areas and 

lands are affected by the application, and must hold a local inquiry 
•in order to* possess themselves of all such information as they may 
consider material or useful for determining the expediency Of 
granting the application (t). 

(o) Light Hallways liuleB, 1913, r. 7. 

(p) A similar list of those on whom special notice has been served (see 
p. 821, auU) must also be included in this list (Light Railways Rules, 

1913, r. 33). . • 

(g) The above* lists of the councils, and ol the railway and other* 
(•omj[)ani€s^iii8t contain a statement whether such councils and companies 
have intimated assent or diluent (ibid., r. 33 (d), (e) ). A statement must 

• be deposited within the prescribed period with the Commissionere showing 
the assent, dissent or neutral attitude of every owner, lessee and occupier 
on whom notices have been served {ibid., r. 34). 

(r) Ibid., r. 34. The certificate must {ibid.) be deposited before the local 

• inquiry (as to which see the text, infra) is held. On an apphcation by a 
light railway .company for power. to enter into agreements with anotner^ 
enlisting company, a certificate of approval of the apphcation by the ojjer 
company’s shareholders is unnecessary, as suth apphcation is not witmn 
the meaning q£ this* rule {HadUrw {Amei^ineni) Case (1901), 2 Oxley, Light 
Railway Procedure : Reports and Proc^ents, 46). 

{s) As to the local and road authorities, see note (/), p. 781, note (A), 

**' ((^14^ Act, 1896 (69 fs JO Viet. c. 48),* ». 7 (1). Wliere an 

1 I 
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1443. Every applicant must satisfy the Commissioners that the 
notices required to be published in th^ local newspaper, and to be 
served on the owners, lessees and occupiers of fand intended to be 
taken, have been published and served in the prescribed manner, and^ 
that the plan and book of reference are in the prescribed form (w). 

•1444. The Commissioners must give full opportunity for any 
cJ)jections to be laid before them, and must consider such objections, 
whether made formally or informally (U). 

1445. If the Commissioners decide to grant the application, they 
must settle any draft order for authorising the railway submitted by 
the applicants, and must insert provisions for the safety of the 
public, particulars of the lands proposed to be taken, and all such 
matters as in opinion are necessary for the proper construction 
and working of the railway (h). 

Sub-SkcT. 6. -^Consider at ion of Appliaition hij Commisiioaersm 

1446. An application for an order authorising a light railway is 
considered by the Commissioners with reference to all material cir- 
cumstances, including (1) the utility of the proposed railway and the 
advantage offered thereby to the public ,* (2) the desire of the persons 
living or interested in the district for the jfroposed railways and 
the extent and nature of the opposition to the application ; (3) the 
safety of the public ; (4) the probable effect of the competition upon 
existing railways ; and (5) the financial prospects of the proposed 
undertaking. 

1447. The ciroiimstances in each case differ greatly, but applica- 
tions which do not offer sufficient advantage to the public (c), or 

applicatiou does not sufficiently conform with the rules of tho Board of 
Trade, it may be rejected without a local inquiry being held {Gifford and 
GarvaldCase (1896), Light Kailway Commissioners’ Keport, List I., No. 23, 
Parliamentary Paper, 1902, 198 ; Finchley, Hendon, Fdgware and District 
Case (1899), Light Railway Commissioners’ Report, List VL, No. 16, 
Parliamentary Paper, 1902, 198), or in cases where tho Commissioners are 
of opinioBi that the applicants have no power to construct v light rail-^ 
way {Uvhall and Bangour Case (1898), Light Railway Commissioners’* 
Report, List V., No, 63, Parliament.ary Paperf»1902, 198). 

(u) Light Railways Act, 1896 (69 & 60 Viet. o. 48). s. 7 (2) (a), (b). Where 
it is proposed to acquire part only of a house, building or manufactory, no 
such provision is to bo made in any order unless the Commissioners are 
satisfied that a special notice of such proposal lias been given under 
ibid,, 8. 7 (2) (b), to the owner, lessee and occupier of such house, building 
or manufactory (Light Railways Act, 1912 (2 &; 3 Geo. 6^c. 19), s. 4; and 
•see Light Railways Rulet^. 1913, r. 27). 

(a) light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 7 (3). •.Objection 
may bo taken on the ground that the proposed undertaking will destroy 
or injure}natund scenery or an object of historical interest ; full oppor- 
tunity must be given for the hearing of any objection on this ground 
[ibid,, 8. 22). .^Vs to other grounds of objection, see the text, infra. Objec- 
tions must bo made in writing to the Ij:ght Railways Coiqmissioners and 
the date prescribed in each case and a copy sent to the solicitors or agents 
<»of the promoters (Light Railways Rules, 1913, r. 10): a copy of this rule 
must be printed as a notice at the end of the draft’ order {ibid.). 

{b) Light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 7 (4). 

(c) Wolverhampton and Bridmorth Case (,1899), Light Railway Com- 
missioners’ Report, List VI. , No. 37, Parliamentary Paper, 1902, 198 
(scheme rejected which without junction did not offer sufficient public 
advantage, althougl\ the railway proposed to serve a district entirely 
without railway accommodation) ; ^enarth and Cardiff 0(w«,(1897), Light 
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which do not appear to serve the district in the best practicable Sbct. 2. 
way, may be rejected [d), W any serious opposition is raised against AppUca* 
the proposed railway, the general demand on the part of the persons tlon for 

^living or inftrested in the district in favour of the application Orders, 

must be sufficient to outweigh it and to justify the grant of 
compulsory powers (e), » 

1448 . It is the practice of the Commissioners to reject an appli- DAger to 
cation which is dangerous tcf the public, as for instance by reason 
of the whole or part of the line passing along narrow 0|; difficult 
roads (/), or crossing an important railway line on the level (</), or 

Railway Commissioners’ lleport, List III., No. 26, Parliamentary Paper, 

.* 1902, 198 (application considerod unsatisfactory in t9\^in^e8t of public 
convenience); Lynniouth and Minehend Case (1898), LiguWlailway Com- 
missioners’ Report, List IV., No. 18, Parliamentary Pai>or, 1902, 108 
(reasonable req^iiroments of tourists not sulfloient ground in face of strong 
opposition) ; Midlothian Case ( 1 897), Light Railway Commissioners' Report, 

List L, No. 27, Parliamentary Paper, 1902, 198; Lasiingham and Sinning^ 

Ion Case (1897), Light Railway Commissioners’ Report, List II., No. 8, 
Parliamentary Paper, 1902, 198 ; West Manchester Case (1897), Light 
Railway Commissioners’ Report, List II., No. 19, Parliamentary Paper, 

1902, h08 ; CueJmere Vsalleg Case (1897), Light Railway Commissioners’ 

Report, List III., No. 7, Parliamentary Paper, 1902, 198 ; BromU}/ and 
.0\^trict Case (1903), Light Railway Commissioners’ Report, List XIV., 

No. 6, Parliagnentary Paper, 1904, 122; East and West Yorkshire Union 
Light Bailways {Extension) Case (1911), Light Railway Commissioners* 

Report, List XXX., No. 6, Parliamentary Paper, 1912, 108 (application 
I'ojected ; public case suthcicntly met by accommodation by way of 
sidings by arrangement with the existing collieries). • 

(d) Penzance, Xewlyn, and Just Case (1898), 1 Oxley, Light Railways 
Procedure: Repoiu and Precedents, 07; flounslow, Shngh and Datchel 
(Jase (1902), 2 Oxley, Light Railwaj’s Procedure; R-ports and Precedents, 

140 (rejected the liiiewas in two section-^ without any connexion). 

(e) Midland and South Western Junction Railway {Lndgershall and 
Military Camps) Case (1898), Liglit Railway Corrtmissioiiors’ Import, 

List. IV., No. 19, Parliamentary Paper, 1902, 198; Lomlon, Samel, 

E^ware aiyi En field Case (1898), Light Railway Commis.sioncrs’ Report, 

List IV., No. 15, Parliamentary Pajier, 1902, 198 (application rejected 
Ijecause of the opposition by all tuc local authorities interested) ;\jfurnham, 

Berrow and Brent Knoll Ease (1898), Light Railway Commissioners’ 

Report, List tV., No. 4, Paniamentary Paper, 1902, 198 (general support 
of tlie district necessary for the success of an apjilieation ; and 
eee Hastings, Bexhill and District Case (1898), Light Railway Cornmis. 

Hioners’ Report, List III., No. 11, Parliamentary Pap t, 1902, 198 ; 

Finchley, Hendon and District Case (1898), Light Railway Commissioners’ 

Report, List III., No.*8, Parliamentary Paper, 1902, 198 (public desire for 
electric tramway.'f not suMcieiitly established) : Hedinghum and Long 
Melferd Cgse (1898), Light Railway Comraissiouers’ Report, List IV., 

No. f2, Parliameutarv Paper. 1902, 198. 

• if) Rochester, Chatham ana District Case (1898), Light Railway Com- 
missioners’ Report, List III., No. 22, Parliamentary Paper, 1902, 198 
(application rejected as to certain lines on account of steepness and 
narrowness of road although the liq^ were generally needed, particularly 

• by dockyard ^^orkmen) ; Llanfair and Beaumaris Case (1898), Light 
Railway Commissioners’ Report, List III., No. 25, Parliamentary Paper, 

1902, 198; Camborne, Redruth and District Case (1899), Light Railway 
Commissioners’ Report, List V., No. 5, Parliamentary Paper, 1902, 198 ; 

Isle of Thanet Light Railway Extensions) Case (1899), Light Railway Com- 
missioners’ Report, List V.,* No. 25, Parliamentary Paper, 1902, 198 
(objection on account of narrowness of the road taken by the road 
.authority, and objections on other grounds by the frontagers). 

ig) Peterborough and District Case (1900), Light Railway ComnuBsioaers’ 
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Tramways AND Light Railways. 

by reason of there not being sufficient provision for widening 
roads (h), ^ 

1449 . Where competition is likely to affect an opposing railway 
company, the Commissioners must determine whether it is of a • 
character contemplated as being admissible under the statute (i); 
if it is not admissible, they must reject the application (^•). 

• 1450 . The Commissioners may reject an application if they are 
not satisfied with the way in which the finanuial position is put 
before them (0, or if the whole scheme is not before them or 
may grant the application subject to the appohitment of respon- 
’ible persons as directors (n), A scheme which is likely to become 

leport, List yJhffilo. 31, Parliamentary Paper, 1902, 198 (the traffic on the 
important railway line being very heavy). A junction of a light railway 
witli an existing railway must, so far as is reasonably pr^ticab^s, avoid 
interference witli the passenger traffic lines Of the existing railway (Light 
Railways Act, 1896 (69 & 60 Viet. c. 48), s. 23). 

(h) Hounslow, Slough and Hatchet Case (1902), Light Railway Commis- 
sioners’ Report, List XL, No. 20, Parliamentary Paper, 1903, 124 (absence 
of sufficient provision for widening roads). 

(i) Compare Light Railways Act, 1890 (69 & 6Q:Vict. c. 48), s. 9*(3). 

{k) Bridgwater, Lang port and Olastonbury [Somersetshire] Case (1899), 

Light Railway Commissioners’ Report, List VI., No. 9, Parliamentary 
Paper, 1908, 133; Camborne, Bedruth and District Case (1907), Light 
Railway Commissioners’ Report, List V., No. 5, Parliamentary Paper, 
1908, 133; Musselburgh Case (1899), 1 Oxley, Light Railways Procedure : 
Reports and Precedents, 219; Hamilton, Motherwell and Wishaw Case 
(1899), Light Rai(,way Commissioners’ Report, List V., No. 49, Parlia- 
mentary Paper, 1902, 198; County of Hertford 2^^o, 1 Case (1900), Light 
Railway Commissioners’ Report, List VII., No. 10, Parliamentary Paper, 
1902, 198; Tickhill Case (1900), Light Railway Commissioners’ Report, 
List VII., No. 35, Parliamentary Papi'r, 1902, 198 ; Potteries {Extensions} 
Case (1901), 2 Oxley, Light Railways Procedure : Reports and Precedents, 

1 10. Competition was not proved to the satisfaction of the Commissioners 
in sonft) of tlie above applications, and Orders were made so as to leave the 
question to be decided by the Board of Trade. In BamsboHoigi, Edenfield 
and Bawtenstall Case (1902), 2 Oxley, Light Railways Procedure; Reports^ 
and Precedents, 168, and Ashby, Swadlincote and Burton Case (1902),« 
2 Oxley, Light Railways Procedure : Reports and Precedents, 138, the 
(’omraissioners ejected applications, although in the former application 
they were satisfied tliat tlie proposed line was greatly desired, and in the 
latter application with the gieatest regret, as the public need was never 
more thoroughly demonstrated. Under the Light Railways Act, 1912 
(2 & 3 Geo. 5, c. 19), it is open to the Commissioners in such cases now 
to make an Order, so that the Board of Trade may submit the proposals 
,to Parliament under ibid., s. 1 ; and see p. 828, post. * 

[l) Preston and Lythafn Case (1901), lAght Railway Commissioners’^ 
Report, List X., No. 13, Parliamentary Paper, 1902, 198. 

[m) London County [Clapham, and Kingston Boad) Case 

(1900), Light Railway Commissioners’ Report, List VII., No. 22, Parlia- 
mentary Paper, 1908, 133; London County [Deptford, ShooteCs HiU and 
li’eohcic^) Case (1900), Light Railway ^Commissioners’ Report, List VII. , 
No. 23, Parliamentary Paper, 1908, 133; London County [New Cross,. 

^ Lewisham and Eltham) Case [1900], Light Railway Commissioners’ Report, 
List VIL, No. 24, Parliamentary Paper, 1908," 133. In these cases the 
applications were rejected J)ecau8^, although considerable road widening, 
was necessary, application for the nebessary powers to acquire the land 
and houses required was not included in hio scheme or made to the 
Commissioners, and therefore the whole scheme was not before them. 

[n) Orpington, Cudham and Tatsfield Case (1899), Light Railway 
Commissioners’ Report, List V., No. 35, Parliamentary Paper, 1902, 198^ 

t • 
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a charge on the rates (o), or which fails to disclose any prospect of 
return on a large outlay, ma^ be rejected (p) ; and where a council 
proposes to spend money in constructing a railway, a part of which 
^8 outside its ^rea, it must be shown that the council will obtain a 
proportionate advantage from such expenditure (q). 

1451. The Commissioners have refused to consider an applicatiofl 
for a light railway of the tramway type upon a road on whicl^ 
Parliament had recently refifl^ed to allow tramways (r), and also 
upon a road on which parliamentary powers for the construction of 
tramways were still in existence (s) ; but they have granted an 
application conditionally upon a Bill before Parliament asking for 
powers to run tramways over the same road not being passed (/). 

Sub-Sect. 6 . — Apjieal from Jlefusal of 

1452. Where an application for a light railway has been refused, 
the applgjantSf if the council of any county, borough, or district, may 
appeal to the Board of Trade, who may, if it thinks lit, remit the 
application, with or without instructions, to the Light Railway 
Commissioners for further consideration (a). 

Sub-Sect. 7. — Sttbmission of Order to Board of Trade. 

145i Every order made by the Light Railway CommiBsioners 
must be submitted to. the Board of Trade for confirmation (^>), 
accompanied* by (1) such particulars and plans as the Board may 
require, and (2) a report stating tlie objections to the application 
and the manner in which they have been dealt with, and any other 
matters in reference to the order which the Oonwuissioners may 
think fit to insert in the report (r). 

Public notice must be given by the Board of Trade of every order 
so submitted, and the notice must state that any objections to the 
confirmation of tlie order must be lodged with the Board of Trade 
and the date by which such objections must be lodged (d). • 

(o) Crewe Case (1901), Light Railway Commissiouers’ Report, List IX., 
Xo. f), ParliiCmcntary Paper, 1902, 198. ^ 

• (p) Norwich and Dereham Cpse (1900), Light Railway Commissioners’ 
Report-. List VIII., No. 16, Parliamentary Paper, 1002, 198 (schenu 
rejected although the distriift needed further railway communication). 

((/) City of*Baih Case (1900), Light Railway Commissioners’ Report, 
List VII., No. 9, Parharaentary Paper, 1902, 198 (out of a total of eighteen 
miles, seven miles were outside the city’s area). 

(r) London United Tramways, Ltd. {Extensions) Case (1899), 1 Oxley, 
Light Railways Procedure: Reports and Precedents, 224. 

(8) Paisley Cose 1(1898), 1 Oxley, Light Railways Procedure: Reports 
and Precedents, 182. • 

(t) 'Spen f alley {Extensions) Case (1900), Light Railway Commissioners’ 

. Report, List VIL, No. 34, Pailiamentary Paper, 1902, 198. 

(a) Light Railways Act, 1896 (69 & 60 Viet. c. 48), s. 7 (6). 

{b) Every order made by the Commissioners is provisional only, and has 
no effect until confirmed {ibid., s. 7 L5) ). 

• (c) Ibid., 8. 8 ^). 

{d) Ibid., 8. 8 (2). The Board of Trade has no power to hear objec- 
tions on the ground of competition which are not lodged in time, but will 
hear evidence on objections on the ground of public safety, althou^ such 
objections are not in time, because, quite apart from any objection by any 
individual objector on this gibund, the Board of Traiao has to consider 
every order with 8]^cial reference to public safety {Southwold Case (1901), 
2 Oxley, Light Railways Procedure: Reports and Precedents, 26'; and 
see note (A), p- 828. nosi). • 
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Effect of 
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Sub-Sect. S.-^ConsiJeration and Confirmation hy Board of Trade, 

1464. Every order submitted to tHe Board ^ of Trade must be 
considered by the Board with special reference to (1) the expediency 
of requiring the proposals to be submitted to Parliament ; (2) the* 
safety of the public ; and (3) any objection (c) lodged in accordance 
with the Light Bailways Act, 1896 (/). 

c 1466. The Board of Trade may remit any order to the Light 
Railway Commissioners for further "'consideration, or may itself 
hold or institute a local inquiry and hear all parties interested (g), 

1466. The Board of Trade may confirm any order with or without 
modification (/O, or may refuse to confirm any order either by 
upholding an objection (i), or because by reason of the magnitude 
of the propogfl^-’mdertaking, or of its effect on the undertaking of • 
an existing railway company, the Board is of opinion that the 
application ought to be submitted to Parliament (A). ^ In t^e latter 
case the Board of Trade may, if it thinks fit, submit the proposals to 
Parliament by bringing in a Bill for the confirmation of the order (/). 

1467. Every order confirmed by the Board of Trade has the same 
effect as if enacted by Parliament (w), and is conclusive evidence 

(e) As to objections on the ^ound that the proposed undertaking may 
destroy scenery or objects of Iiistorical interest, see note {a), p. 824, ante. 

if) 50 k 60 Viet. c. 48, s. 9 (1). TJio Light Kail way Comniissionti.s 
must give the Board of Trade any information or assistance wliich may 
be required for this purpose (Light llailways Act, 1896(59 k 60 Viet. c. 18), 
s. 9 (2) ). 

ig) Ibid.f 8 . 9 (6L I'lio Board of Trade Arbitrations etc. Act, 1874 (37 k 38 

Viet. c. 40), Part 1., applies to any such inquiry as it the inquiry were held 
on an application made in pursuance of a special Act ; and as if, in the 
case of an inquiry hold with reference to an objection made to an applica- 
tion under the Light Railways Act, 1896 (59 & 60 Viet. c. 48), the persons 
making tlie objection were also parties to the application wilhin the mean- 
ing of the Board of Trade Arbitrations etc. Act, 1874 (37 k 38 Vicr. 
c. 40), 's. 3 (Light Railways Act, 1896 (59 k 60 Viet. o. 48) s. 15 (1) ). As 
lo mquirios under tho Board of Trade Arbitrations etc. Act, 1874 (37 & 38 
Viet. c. 40), see titles Railways and Canals, VoL XXllL, 739, 740; 
Trade Xnd Tuade Unions, p. 516, cfufc. . '' • 

(h) Tho Board of Trade may modify the provisions of any order for 
ensuring tho safety of the public (Light Railways Act, 1896 (59 k 60 Vicl. 
c. 48), 8, 9 (4) ), or for removing any objection lodged With the Board 
in accordance with tho Act {ibid., s. 0 (5) ). 

(t) Tho Board of Trade must consider every objection lodged and not 
withdrawn, and must give to the persons making the objection an oppor- 
tunity of being hoard {ibid., s. 9 (5) ). i 

j (k) Ibid., 8, 9 (3). For instances whore application8*havo been refused 
for this reason, see Staii^s and EghnmCase {l\)(H)), 2 Oxley, Light Railways 
Frooeduiv : Reports and Precedents, 87 ; South Shields, Sumerland and 
District Case (1901), 2 Oxley, Light Railways Procedure: Reports and , 
Precedents, 133; Coatbridge and Airdrie Case (1898), 1 Oxley, Light 
Railways Procedure : Reports and Precedents, 149. 

{1) Light Railways Act, 1912 (2 & I^Geo. 5, c. 19), s. 1. In such a case 
the Board of lYade must make a special report to Parlian>ent with respect • 
to the order {ibid., s. 1 (3) ). If, while such Bill is pending in either House 
* of Parliament, a petition is presented against the order, such Bill may be 
referred either to a seleoLor joint committee, before either of which tho 
petitioner may appear ana oppose as in the case of private Bills {ibid., 
s. 1 (2) ). «* 

(m) A light railway order is an Act of Parliament as defined in the Tele- 
graph Act, 1878 (41 & n /Tiicrht; PailwaTa A^f. IftOA /KQ Ar fift 

Viot. c. 48), 8. 25). * 
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ihat.the requirements of the jfjight Railways Act, 189G («), have been 
complied with (o). • 

^ Sect. 3. — Contents of Orders, 

• 1458. Any order may contain provisions incorporating any of the 
provisions of the Clauses Acts (p), but the Board of Trade has 
power to authorise any variation of the provisions of the Lands 
Clauses Acts with respect to the purchase and taking of land othei^- 
wise than by agreement (q). 

1469. The Commissioners have power to make provision in an 
order for enabling the promoters to acquire part only of a house, 
l)uilding, or manufactory (r), unless it can be shown to the authority 

• to whom the question of disputed compensation is submitted that 
such part cannot be severed from the remaindSP of^ho property 
without material detriment thereto («). No such provision must be 
made unless Hhe Commissioners are satisfied that the requisite 
notices have been given (t). 

1460. Any order may also contain provisions imposing obliga- 
tions with respect to the safety of the public (a), giving powers for 
constructing and woi^ing the railway, and any works incidental 

(») 59 & GO Viet. c. 4B. 
lo) Ibid.y 8. 10. 

ip) The Clawses Acts arc defined by the Light Railways Act, 1896 (59 ^ 
GO Viet. e. 48), 8. 28, as meaning the Lands (Mausos Acts (see title Com- 
ruLsoiiY Purchase of Land and Compensation, Vol. VI., p. 12); the 
Railways Clauses Consolidation Act, 1845 (8 & 0 Viet. c. 20), and the Rail- 
ways Clauses Act, 1803 (20 & 27 Viet. c. 92) (see tirte Railways and 
Canals, Vol. XXIIL, pp. 019 et sea,) ; and the Companies Clauses Acts, 
1846 — 1889 (see title Companies, Vol. V.,pp. 674 et 8e(j.). The Clauses Act s 
only apply when and so far as they are incorporated or applied by the 
order authori»iug the light railway (Light Railways Act, 1896 (69 & 60 
Vicl. c. 48), 8. 12 (1)). In Qofiforth aiid Foiiteland Coae 1 Oxley, 

Light Railways Procedure: Reports and Precedents, 95, wlj%re it 
was sought to dispense with the provisions of the Light Railways Act, 
1896 (59 &#60 Viet. c. 48), for determining the eoraponsation for lands 
compulsorily taken {ihid.^ s. 13 (1)), the Commissioners held tkat they 
liad no power to declare the provisions of the Light Railways Act, 189(i 
(59 & 60 Viet. 0. 48), relatiig to the incorporation of the Lands Clauses 
Acts (see titkv CuMPULSORY Purchase uf Land and Compensation, 
Vol. VI., p. 12) to be inapplicable. 

(7) Light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 11 (a). If any 
variation is required, the Board of Trade must make a special report to 
Parliament {ibid.). An application which was incomplete in that there 
was no provision yi ^e draft order for road widening, to obtain powers 
for which a Bill was before Parliament, was rejected by the Commissionei^ 
on the grouiiid that the double procedure before them and Parliament nulli- 
fied the provision that nothing in the provision is to authorise any variation 
■ of the provisions of the Lands Clauses Acts with respect to the purchasi! 
and taking of land otherwise than by agreement (Loiwum CoimUj {Depifordy 
Shooter's Hill and Woolwich) Case (1900), 2 Oxley, Light Railways Pro- 
cedure : Reports and Precedents, 71). 

• (r) Thus varying the Lands Clauses Consolidation Alt, 1845 (8 & 9 Viet, 
c. 18), s. 92, as to which see title Compulsory PuRckASE of Land and 
Compensation, Vol. VI., pp. 70 et seq. 

‘ («) Light Railways Act, 1912 (2 & 3 Geo. 6, A 19), s. 4. 

U) As to the notices required, see pp. 820, note (u), 824, ante. 

{a) North Wales Narrow Gauge Jlailways {Beddgelerl Extension) Case 
(1899), 1 Oxley, Light Railways Procedure: Reports and Precedents, 
101 (where the Regulation of Railways Act, 1868 (31,& 32 Viet. c. 119), 
8. 19, was incojporated). The enactmei^s imposing obUgations on railway 
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thereto, and for making agreements (b) with railway and other 
companies, or any authority, person or body. of persons, and for 
carrying the order into effect (c). • 

1461. Any order may provide for the constitution of a companjf 
as a body corporate for carrying out the objects of the order, and 
tor the representation of any council advancing money on the 
tnanaging body of the authorised railway (d). 

1462. Any order may authorise a company which has power to 
construct or work a railway to construct and work or to work such 
railway or any part of it as a light railway (g). 

1463. Any order may authorise a council to advance or borrow 
money, limit such amount, and regulate the terms on which such ; 
money is toHbe 'advanced or borrowed (/), provide the manner in 
which profits are to be divided (//), fix the maximum rates and 
charges for traftic (//), and the time within which tlife railway must 
be constructed, and provide for the proper audit of the accounts of 
the managing body of the light raih^ay (i), 

companies with respect to the safety of the public which are set out 
in the Light Railways Act, 1896 (59 & 60 Victj^ c. 48), Sched. y., only 
apply to a light railway when and so far as tUcy are incorporated or 
applied by the order (ibid., s. 12 (1) ), but the general enactments relating 
to railways a])ply, with the exception of tlie Railway Passenger Duty i)wt, 
1842 (5 & 6 Viet. c. 79) (duties to be levied in respect of passengopj) (Light 
Railways Act, 1896 (59 & 60 Viet, c, 48), s. 12 (2) ). 

{b) The practice of sehodnling agi’eomeuts is open to objection, and is not 
generally permitted by the Board of Trade {Souihwold Case (1901), 

2 Oxley, Light Rililways Procedure : Reports and Precedents, 26). 

(c) Light Railways Act, 1912 (2 & 3 Leo, 5, c. 19), s. 5 (3), amending the 
Light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 11 (c), (d). 

(d) Light Railways Act, 1806 (59 & 60 Viet. c. 48), s. 11 (e), (f). 

The Board of Trade may, on the application of. any fcompany thus 
incorporated, order such company to bo wound up if satislied, 
either by statutory declaration or otherwise, that such company, owing 
to the sale of its undertaking or otherwise, is unable to carry out the 
objects for which it was incorporated. After such order fe made, the 
provisidiis of tho Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69)i 
apply as if such company had resolved by special resolution that tho com- 
pany be wound up voluntarily (Light Railwjtys Act, 1912 (2 & 3 Geo. 5, 
c. 19),8. 7). ^ 

(e) Light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 18; North 
Staffordshire Railway {Trcnlham, Newcastle and Silverdnle Light Railway) 
Ofl»e(1912), Light Railway Commissioners’ Report, List XXXL, No. 3, 
Parliamentary Paper. 191.3. 1 13 ; Mawddwy Railway {Light Railway) Case 
(1911), Litjlit Railway Commissioners* Report, List XXVL, No. 8. P.arlia- 

‘ men t ary Paper, 1912, lv'8 (application to reconstruct and work as a light 
rmlway an existing but demlict railway); North Shropshire Lmhi Railway 
OrtM(191l), Liglit Railway Commissioners’^ Report, List XXlL, No. 6, 
Parliamentary Paper, 1912, 108. 

if) The Commissioners have refused to allow a company to apply for 
general purposes any money raised under a light railway order ana not 
used for that purpoi^o {Aberdeenshire tase (1897), 1 Oxleys Light Railways • 
Procedure: Report^ and Precedents, 16). 

^ {g) Such a provision is inserted where an undertaking is promoted by a 

council, or wnere an advice is made by a council to a light railway 
company as part of its share capital (Light Railways Act, 1896 (59 & 60 
Viet. c. 48), 8. 11 (h)). i 

{h) The order may empower lists of the rates and charges to be fixed in 
the carriages of the railway in a prominent place {N elson and District Case 
(1900), 1 Oxley, Li^ht Railways Procedure: Reports and Precedents, 203). 

(i) Such a provision is inserted^ where the managing bodf' is not a local 
authority (Light RailwayslAct, 1896 (69 & 60 Viet. c. 48), s. 11 (1) ). 
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1464. Any order may, in the case of a new company, require 

such company to mj^ke a deposit and provide for the time of making, 
and the application of, such deposit, and may empower any local 
^authority to acquire the authorised railway (/), and generally may 
contain provisions which, whether similar to the above or not, may 
be considered ancillary to, or expedient for carrying out, tire 
objects of the order (/i). • 

1465. The sale and transfer, under a light railway order, of a 
railway which obtained powers under an Act of Parliament has 
been held inadmissible (/), and provisions giving a corporation 
powers to supply electric energy outside their own district (m), or 
provisions which, although agreed between tlio parties, are not 
called for by any special circumstances, and^ftipa^i from the 
decisions of the Commissioners in previous applications, have been 
disallowed (a)^ 

1466. Any matter which under any light railway order is to be 
determined by arbitration (o) must, subject to any special provisions 
of the order, be determined either (1) by the Board of Trade, or if the 
Board thinks fit by a single arbitrator appointed by the Board (p) ; 


0} Light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 11. The Commis- 
sioners have iji exceptional circumstances made the consemt of a county 
council necessary jointly with the consents of the local and road autho- 
rities where these, consents W(TC required by the order Orons and 

Enfield Case (1899), 1 Oxley, Light Railways Procedure: Reports and 
Precedents, 196, following London United Tmtnwai/s, IM, {Lnjht Railwajf 
Extensions) GW (1898), 1 Oxley, Light Rjiilways Proccdiire: Reports and 
Precedents, 164) ; they may authorise a road authouty (a coiinly council) 
to make bye-laws (wliere the road is repairable by tlicm), in lieu of a local 
authority {Brojnsgrove Case (1899), 1 Oxley, Light Railways Procedure: 
Reports and Precedents, 238), or make a road authorily the purchasing 
authority outside an urban district {ibid . ; Worcester and District^ GV/ko 
( 1900), 1 Oxley, Light Railways Procedure : Reports and Precedents, 249). 
This power to acquire is always given, in tlio case of a lailway laid on a 
public road, either to the road authority or to a local authority at tlie 
^piration of a certain period, or successive periods, prescribed by tlu) 
order. Where an authority authorised and agrees to buy a light railway 
at a price to tie settled in case of dilTcrence by arbitration, the proper 
basis of valuation is not the value to the liglit railway company of the 
railway as an income -earning concern, but that of 1 ,!h* railway ia sita 
capable of earning a profit {Dudley Corporation v. Dudley, Stourbridge ami 
District Electric Traction Co. (1997), 97 L. T. 556, II. L.). 

(k) Light Railways^Act, 1896 (59 & 60 Viet. c. 48), s. II (ra) ; see 
DaHford District Delation Case {ISOd), 1 Oxley, Lij^Jit Railways Procedure : 
Reports and Precedents, 49 (powers granted to authorise construction 
of pier for interchange of traffic, and to levy tolls). ^ ^ 

ll) Portmadoc, BeMgelert and Snowdon Case (1898), Light Railway Com- 
missioners’ Report, List IV., No. 31, Parliamentary Paper, 1902, 198. 

(m) NeUonandDUtnctCaseimd),! Oxley, Light Railways Procedure ; 
Reports and Presents, 203. ^ 

• (n) Worcester and District Oase, supra. 11 , ,, 

(o) As to the determination by arbitration of any matter under the 
Lands Clauses Acts (sec title Compulsokt PiJinHA.sE dr Land and Com- 
pensation Vol. VI., p. 12) incorporated in a ligU railway order, see Light 
Railways Act, 1896 (69 & 60 Viet. c. 48), s. 13, which is linuted to such 
matters, and does not refer g^oraUy to any matter to be determined by 

arbitration under a liglit railway order, 

(i>) Light Railways Act, 1912 (2 &; 3 Geo. 6, c. 19), s. 9 (1). The Arbitra- 
tion Act, 1889 ^2 & 63 Viet. c. 49), appUes for the purpose of deternumng 
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or (2) by the Light Railway Commi^ioners as arbitrators if the 
parties make a joint application for the purposa (q). 

Sect. 4. — Acqumtion of Land, 

• 1467. Where any order incorporates the Lands Clauses Act8(r), 
any matter ^\hich under those Acts might have been determined 
1)y the verdict of a jury, by arbitraticyi, or by two justices, must bo 
referred to and determined by a single arbitrator appointed by the 
parties, or, if the parties do not concur, by an arbitrator appointed 
by the Board of Trade («). 

1468. The arbitrator must, in determining the amount of compen- 
sation due to ai^)ropriotor of land, have regard to the extent to ■ 
which the 5’emaining and contiguous lands belonging to such 
proprietor may be benefited by the proposed light railway (i), and 
raiiBi award costs according to the scale fixed undei^rules^made by 
the Board of Trade (a). 


the matter, as if aiieh matter were an arbitration pursuant to a submission ; 
the Board of Trade Arbitrations etc. Act, 1874 (37 & 38 Viet. c. 40), 
applies with reference to any such dctcrminatiolf and appointment as li 
the Light Radways Act, 1912 (2 &; 3 Goo. 5, c. 19), or the order were a 
special Act within the meaning of the Board of Trade Arbitrations gtc. 
Act, 1874 (37 & 38 Viet. c. 40), s. 4 (Light Railways AcH 1012 (2 & 3 
Geo. 0, c. 19), s. 9 (2), (3) ); sei*- note (y). j). 828, (mir. 

(q) Light Railways Act, 1912 (2 ik 3 Geo. 5, c. 19), s. 8 (1). The 

Oommi!>Hioncr.H may, with the consent of the parties, bo appointed by the 
Board ol Tiad(‘ ^^ll(‘rc the Board ol Trade has power under an order to 
appoint nil arbitiator. In such ca.se the Board of 'rnido Arbitrations etc. 
Act, 1874 (37 38 Viet, c 40), appbes as if the Commissioners were 

appointed by the Board of Trade in pursuance of a special Act ; and the 
Arbitration Act, 1889 (52 & 53 Viet. c. 49), applies for the purpose ol 
dotcrminiiig tlie matter as if the arbitration were pursuant to a submission 
(Liglft, Railways Act, 1912 (2 & 3 Geo. 5, c. 19), s. 8 (2) ) ; see, generally, 
title Aup.ri HATioN, Vol. I., pp. 437 et seq. 

(r) See title Compilsory Turciiase of Land and Compensation, 

Vol. VT, p. 12. 

(.s) Light Railways Act, 1890 (59 & 60 Viet. c. 48), s. 13 (1). Tlib 
Light Railway Commissionci-s have no pawor to vary this provision 
{Mid-SnlJolL ('(i.s’c (1899), 1 Oxley, Liglit Railways Proceduie : Reports 
and Precedents, 91). Tliis provision “ only extends to the assessment 
of the amount of compensation and the basis of the assessment. It does 
not extend to the onlorcing of the awaid after it has been made. Con- 
sequently tile award renDaiiis enforceable as it was under s. 36 of th(' 
Lauds Clausc.s Consolidation Act, 1845 [8 &; 9 Viet. q. 18], unaffected in 
this respect by the Aidiitration Act, 0889 [52 & 63 Viet. c. 49]” (J?. v. 
Barton atiil Immivgham Light Rinlvanj^ Ex parte Simon, [19i2] 3 B. 
72, per Lord Alversionk. C.J., at p. 75), The costs of a reference and 
award of an arbitration under this provision are governed by the Arbitra- * 
tion Act, 1889 (52 & 53Vict.c. 49) (even though the Lands Clauses Consoli- 
dation Act, 1845 (8 & 9 Viet. c. 18), is incorporated in the order), and are 
therefore in the i^scretion of the arbitrator {Baxter v. ^Midland Railway 
(1905), 93 L. T. fitiS). Such costa must, if required, under the Lands* 
Clauses (Taxation^f Costs) Act, 1895 (58 & 59 Viet. c. 11), be taxed and 
settled by a master of tl|p Supremo Court, whoso decision is not open to 
review {Re Cannings, Ltd,, and Middlesex County Council, [1907] 1 K. B. ^1, 
C. A.). The costs of a solicitor on an application for an order must be 
taxed on the Chancorv scale, and not on the parliamentary scale {Re 
J^rterson, [1909] 2 Ch. 398, C. A.); see title Solicitors, Vol. XXVI. 

(/) Light Railways Act, 1896 (69 & 60 Viet. o. 48), s. 13 (1). 

(u) lUd., 8. 13 (2). Tlip conc^urence of the Lord Chancellor to these 
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1469. Any order {w) may authorise the payment to trustees of 
any purchase-mone^ or com^)en8ation not exceeding 1*500 (r). 

1470- Any^^erson with power either by statute or otherwise to 
^ell and convey land for the purpose of any works of a liglit rail- 
way may convey free from all incumbrances OO, with the sanctio^i 
of the Board of Agriculture and Fisheries (/>), either without payment 
of any purchase-money or compensation or at a price less than the 
real value (c) ; and the land T)f any landowner (r/) who contributes 
any money for the same jiurposo may, \\itli the sanction of the 
Board of Agriculture and Fisheries, be charged with such contribu- 
tion (^'); but the Board must, before giving its sanction, bo satisfied 
that a permanent increase in the value either of the land ludd by 
the same title, or of other land of the same k»idowner, will bo 
efiected(/). ^ 


• 

rales is necessary (IJuht Railways Act, 180(5 (51) i\:, 00 V’iet. e. 48), 
H. i:5 (2)). Tli(i scale varies according as the anmant awarded does not 
(‘xceed £300, exceeds £300 but does not exceed £500, or exceeds £600 
(Light Railways (Costs m Arbitrations) Rules, 1898 (Stat. R. &; (). Rev., 
Vol. XL, Railway, p. 78)). No fees to counsel arc allowed if the sum 
awarded docs not exceed £300 ; if the sum awarded exceeds £300, but 
dot^s not exceed £600, such fees for counsel will bo allowed as the taxing 
master considci’s reasonable ; wlicro the amount exceeds £500, see ibid. 
iii’ordcr to asgertain which scale applies the amount awarded must include 
(i ) any sums awarded by the arbitrator in respect ot any land or interest 
in lands taken lor or injuriously atfected by tluM*xecution ot any works or 
order under the Act; (ii.) any amounts which the arhilralor may deduct 
in arriving at such sums in respect of tlie permamMit iiltrciisc ol value in 
the remaining and contiguous lauds of the same proprietor; and (iii.) the 
expenses of any accoinniodatiou works w'hicli may be ])roscnhed by the 
award, or which tlic light railway comiiany may have agn.'ed to construct 
for ihc protcclii)!! and advantage ol the claimant {ibid., r. 4). 4'lie arbitrator 
inusL it required, certify the amounts ot such deductions and expenses 
{ibid.). The arbitrator has no power to awaid solicitor and client eosts^i^hZ., 
r. 5). Tliese rules do not apply to the lee.s and remuneration ])rop(*i ly payable 
and charged Jjy the arbitrator {ibul., r. (5), which lees can he reeovi.uod by 
the claimant Jiroiu the person directed or liable to pay the same (i6«»Z.). As 
an arbitrator recovering h'cs for serviees under this provision, see 
Tucketi V. Isle of Thanei lileiiric Tramways and Lujhtiny Co., Ltd. (1901), 
Times, 21st December. 

{w) Under tin* Light Railways xVet, 189(1 (69 aV 00 Viet. c. 48); see 
also title Compulsoky Puuchase of Land and Compunsatiun, Vol. VI., 
pp. 164, 155. 

{x) Light Railways Act, 1890 (69 & 00 Viet. e. 48), s. 14. 

(a) Where any la^d ft subject to incumbrances notice must be given to 
every incumbrancer, and the Board of Agricul(#re and FishiTics must 
consider auy^objections raised before giving its sanction to the conveyance 
{ibid.,\. 19 (3) , 

■ (6) In the case of Crown lands, the sanction of the Treasury, in lieu of 

the IBoanl of Agriculture and Fisheries, is necessary {ibid., s. 20). 

(c) Ibid ., 8. 19 (1). ^Similar powers are conferred upon the (Commis- 
sioners of Woods lo convey Oown laids { ibid ., s. 20). * 

• {d) W’^ithin the meaning of the Improvement of Landlict, 1804 (27 & 28 
Viet. c. 114). I 

(«) Li^ht Railways Act, 1896 (69 & 60 Viet. c. 48), 8. 19 (2). The 
inaSuier m which a charge is made and its effect ft the same as in the case 
of a charge under the Improremcnt of Land Act, 1864 (27 & 28 Viet, 
e. 114) (Light Railways Act, 1896 (69 & 60 Viet. c. 48), s. 19 (2) ) ; see title 
Land Improvement, Vol. XVIII., pp. 280 et seq . 
if ) Light Railways Act, 1896 (69 & 60 Vief. c. 48), s. 19 (3). Such 
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1471. No common, or easement over or afifecting any common (p), 
may be purchased, taken, or acquired* without, the consent of the 
Board of Agriculture and Fisheries, and unless the Board is satisfied 
that the purchase is necessary, that the exercise ftf the power^ 
conferred by the order will not cause greater injury to the common 
than is necessary, and that all proper steps have been taken in the 
interest of the commoners and of the public to add other land in 
lieu of the land taken (//), and to secure convenient access from one 
part of the common to the other where the common is divided (i). 

Sect. 5. — Aincvdinu Orders. 

Sub-Sect. \.— Pur poses . 

1472. Aifty o/dor may be altered or added to by an amending ‘ 
order (/i), which may authorise the promoters either to vary the 
whole or any part of the railway authorised Ijy, or t(f repeail or alter 
any provision in, the former order. An amending order may vary the 
whole or any part of a liglit railway by extension (/), deviation (m), 
extension and deviation (a), or abandonment (u). An amending 
order may repeal or alter (;>) any provision in the former order by 


incroafle, in the ouhc of a convoyaiire, rnii-st exceed tlio real value (in the 
opinion of the Board) of the land conveyed, or the difl'ereiice between sich 
value and the price (Ligld Railways Act, 1806 (59& GO Viet. e.lS), s. 10(.‘l)). 

{a) “Coininon” inehidcB any land subject to bo inclosed under the 
Inclosurc Acts, 1845 — 1800 (see title Commons and Rights of Common, 
Vol. IV.. p. 541, note (/)), any inotropolitau common within the meaning 
of the Metropolitan Commons Acts, 1806 — 1898 (hi'c title Commons and 
Rights of Common, Vol. IV., p. 006, note (/) ), and any tow'n or village 
green (Light Railways Act, 1806 (59 & 60 Viet. e. 48), s. 21 (2) ; and see 
title Commons and Rights of Common, Vol. IV., p. 493). 

(A) Other land in lie>u of tho land taken must he added if and where this 
can properly bo done (Light Railways Act, 1896 (59 & 60 Viet. c. 48), 
8. 21^1)). 

(i) Ibid. 

(/i) Ibid,, B. 24, 

(/) l^asi Kent TAght Kailway (Extension) Cose (1912), Light Railw^ 
Commissioners’ Report, List XXXI., No. 2, Parliament ary Paper, 1913, 
113; Didcot and Watlingion Light Kaih'ay ^Extension) Case (1899), Light 
Railway Commissioners’ Report, List V., No. 13, Pailiaifiontary Paper, 
1002, 198; Llandudno and Colwijn Bay Light Eailway (Extension No. 2) 
Case (1907), Light Railw'ay CommisHioners'^ Report, List XXII., No. 10, 
Parliamentary Paper, 1909, 97 ; York Corporation Light Railways (Exten- 
sions) Case (1911), Light Railway CommissionerF’ Report, List XXXL, 
No. 7, Pailiamentary Paper, 1912, 108. ** 

(m) Dartford IJistricf (Deviation) Case (1899), Light Railway Commis- 
fiionei*s’ Report, List VI., No. 13, Parliamentary Paper, 19(f2, 198; West 
Hartlepool (Extensions'^ Cn#f(1900), Light Railway Commissioners’ Report, 
List VIL, No. 38, Parhamentary Pai)cr, 1902, 108 ; County of Hertford lAght 
Railways (Watford Deviation) Case (1912), Light Railway Commissioners’ 
Report, List XXX., No. 3, Parliamejitary Paper, 1913, 113. 

(w) CAllinglon Light Railway (Amendmmt) Case (190T), Light Railwaj^ 
Commissioners’ RM)ort,Li8t XXIIL, No. 2, Parliamentary Paper, 1909, 97. 

(o) Central Esslx Light Railway (Extension of Time) Case (1908), Liglit 
Railway Commissioners’ Report, List XXIV., No. 3, Parliamentary Paper, 
1909, 97 (application (inter alia) to abandon portion of line) ; County of 
Hertford (Cheshunt) Light Railways Case (i>910). Light Railway Comsiis- 
sionors Report, List XXIX., No. 2, Parliamentary Paper, 1912, 108. 

(p) ' London and Sotfih Western Railway (Basingstoke and Alton) (Amende 
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authorising an extension of time (q\ the transfer of a liglit raiiwny 
to a railway corap^iy (/) oi^ other l)ody, or the release of parlia- 
mentary deposit and the substitution of new provisions with 
j*eference to a deposit fiiud(«), or may add any provision authorising 
the revival of powers of a previous order (u), further borrowing 
powers {h), or the increase of specified fares on cerLain routes (r), aiffl 
so forth. ' . • 


ing) Case (1900). Light Railway Coinrnissioiiers Report, List VI., No. 24. 
ParliariKUitary Papt r, ll)U2, 198 (ap])lic*atioii to substitute (‘attb^-guards 
for gates at some of the less important level ero.ssings) ; Derwent Vulleg 
Light Railway (Aviendment) Case (1911), Idght Railway (’ommissioners’ 
Report, List XXX., No. 4, Parliamentary Paper, 1912, 1(I8 (aj>pIieation 
• by local authority for power to sub.seribo to tlie share •epital). 

iq) This is the anieiuling order rno.^t otten applied for (s«^‘ Barton and 
Iniminghnm Light Railway {Extension of Tnne)(JaHe (1912). Idglit Railway 
Commissioners’ »Report, List XXIX., No. 1. Jhnliamentaiy I’aper, 1912, 
108 ; Derwent Valley Ijujld Railwag {Extension of Tune) Case (1912), Light 
Railw ay Commissioneis’ Report, Li'^l X XVI 11.. No. 1 . Pailiaiiomt aiy PapiT. 
1912. 1(»8), and may bo required foi dilTereiit ])urposes ( Merthyr Tyd/HJAght 
Railway {Amendment) Case (1911), Light Railway (’ommi.'i.'iionei'H’ Rc'port, 
List XXX., No. 10, Pailiann ntaiy Pajicr, 1912, los (pusi poiKunent of 
p(M’iod fyr compulsory [u^i'ehuse by local authorities); \orlh Lindsey Light 
Railways {Amendment) Case (1910), Light Railway (’ommissiouers’ Rejiori, 
List XXIX., No. 8, I’aiiiamentary Paper, 1912, 108 (e.xtinsioM (»l lime 
in Vespeet of ^aiid power to construct and work as a light railway 
a railway pK'Vioiisly auilioiised by Act of Pailiaimnf) ; Avonmoutli Light 
Railway [Renval and Extension of Time) Case (1912), Light Rail;\ ay Coin- 
missioneis’ Riqiort, Jdst XXX., Xo. 1, ParliameiOaiy Paper, 1912, 108; 
HVst Cheshire Light Railway (1912), Light Railway Commissioners’ 
Report, Li<t XXVI 11. (revival ol powoi^ and e\t< iision of time therefor), 
No, 4, PailiaiiK'iitary Paper, 1912, 108; Lcel: Caldon, Low and Darlington 
Light Raiiways {Borrowing Rowers) ('ase (1912), Light Railway Com mis- 
hioi. 'is’ Re])ort,Jast XXVIL, No. 5, Parliamentary PapiT, 1912, 108 (exten- 
sion of period for repayment of loans from county conneil) ). 

(r) Tiekhill Light Railway {Amendment) Case (1907), Light Railway 
Commissioners’ Report, List XXII., No. 8, Parjiameiit.iry Paper, 1909, 97. 

{s) Wolverhampton and Cannock Chase Railway {Light Railway) {Amend- 
ment) Case (f907), Light Railway ( nmniissioiiers’ Report, List .?iXllI., 
d, ParJiaihentary Paper, 1909, 97. 

(a) Blackburn, Whalley andM^adihnm Light Railway {Extension of Time) 
Case (1907), Lkht Railway Commissioners’ Report, List XXIII., No, I, 
Parliamentary Paper, 1909, 97 ; Glamorgan County Council {Morrislon 
to RonUmlawe) Light Railways Case (1911), Liglit Railway Oimmissioners’ 
Report, List XXXI., No. 9, Parliamentary Paper, 1912, 108; Avonmouth 
Light Railway {Revival and Extension of Time) Case, supra ; County of 
IJerlford (Cheshunt) TAifht Railways Case {\^ 10), Light Itailway Commis- 
sioners’ Report, LisPXXIX., No. 2, Parliamenturi^J*aper, 1912, Itt8. 

{b) Campbeltown and Afachrihanish Light Railway (Amendment) Case 
(1907),* Lighf Railway Commi.ssioner3’ Report, List XXI IL, No. 9, 
parliamentary Paper, 1909, 97; Bradford Corporation {Nirld Valley) 
Light Railway (Amendment) Case (1908), Light Railway Commissioners* 
Report, Li.st XXIV., No. 2, Parliamentary Paper, 1909, 97 (application 
for further borrowing powers and extension of period ior repayment of 
loan) ; Leek CaldoM, Low, and Ilartington Light Railway (Vorrowinq Powers) 
(1911), Light Railway CommLs.sioners’ Report, Life XXX., No. 7, 
Parliamentary Paper, 1912, 108 ; Southwold (Further Ca^lal Powers) Case 
(1906), Light Railway Commissioners’ Report, Lfct XXL, No. 13, ParlLa- 
mentary Paper, 1908, 133 (apphcatioii to re-arrange capital powers); Kent 
and East Sussex (General Rovers) Case (1907), Light Railway Coramifl- 
eionoi's’ Report, List XXIL, No. 4, Parliamentary Paper, 1908, 133. 
(c)'Bath Electric Tramways (Light Railways) (Amendment) Case (l()08), 
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The Board of Trade may require an amending order to be 
submitted to Parliament, having regarti to the scope and provisions 
of the original order {(I). 

1473 ; No amending order may confer any power to acquire Iho 
railway except with the consent of the owners (f^). Such consent is, 
ifowever, unnecessary in th6 case -of an order amending an order 
iv'hich empowers any local authority to acquire a light railway on a 
public road ; and such amending ordfir nuiy, on the application by 
tiny local or road authorities in whose area any part of the railway 
is situate, determine or vary the authorities by whom the railway 
may- be acquired, and inake such further provisions as may be 
necessary in connexion therewith. The consent of the owners of 
the railway is, hctfvever, necessary if it is sought to alter the period 
within whiffli such right of acquisition may be exercised, or the 
basis on which the purchaso-monoy is to he assessed (/). 

' St'R-SEcr. 2. — Af>iili< ativn. 

1474 . Notice of the pmposed a[)i)lieation (r/), describing the nature 
of the proposed amoiidmeiit, must in every case bo published in a 
local newspaper once at least in each of tw^ consecutive xyeeks in 
the month of May or November, and must be advertised shortly in 
tha London Gazette (It), - . 

1476 . If an amending order proposes to authorise the promoters 
to vary or relinquish the whole or any part of the railway autiiorised 
hv the former order, or to extend the time limited by such order or 
utiierwise for the coini>ulsory purchase! of lands, notice must be 
si'i'ved ill the month in which the notice is advertised on every 
owner, lessee and occupier alTected(/), and if an amending order 
])io[)oscH to nqu'al or alter a provision contained in the former order 
tor llie protection of anyjierson, public body or comjiany specifically 
named, the promoters must, in the month in which the notice is 
advertised, give notice of tludr intention to repeal or alter such 
i)iovis\on to every person, public body or company alfeeted (A). ^ 

Kailway (’omini'^sioner.s’ Itepoil, LisrOvXIV., So. 1. Paiiiamoiitarj' 
Paper, lUOli, ; ('hfUfnh(ii)i and ])istn('t LiqJd Jiailieaifs [Amendment) 
i'itse (11)08), Liuht Railway Pominissioiiers’ Pepoit, List XXV., Xo. 2, 
l\!rliaiiu'iiiary I’aper, 1001), 07. Tlie appliealioji v\ as Bubseqneiitly with- 
(liuwii ( (1012), Iiielit Railway Poiiiiiiissionoi's’ Report, List XXV., Xo. 2, 
Parliamentary i’aper, 1012, IU8). 

(d) Light Railways Act, 1890 (50 wV 60 Viet. c. i8),t.s. 24 (b). 

(c) Ihnl., s. 24 (c), i 

(/) Jaglit Railway.s Act, 1912 (2 X: 3 Geo. 5, c. 19), s. 6. • 

{(j) Any autlioiity or person may apply* for an amciidtng order (Light 
Railways Act, 1800 (50 A, OO Alet. e. 48), s. 24 (a) ). Every application is' 
subject to the provisions with reference to the original order [ibui.y s. 24), 
and to the same procedure, except tliat the requirements of rules which 
aie inapplicable t^ applications for ifineiiding orders wiR bo dispensed with 
(Light liailways Uules, 1913, r. 41). The nilea as to fees apply tb 
applications for i^ieiuling orders; see i6id., r. 37. 

(h) Ibid., rr. 1 — 3. For tJie definition of a local newspaper, see note (r), 

p. 820. ante ; for a fonnVif advert i&^'ment, see Encyclopaedia of Forms and 
Precedents, Vol. IX., p. 302. ^ 

(i) Light Railways Rules, 1913, r. 29. 

(A ). 75id., r. 30. 
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1476. Any objection to ar amending order must be rat^de to tlie 
Light Railway Commissioners by the date ]>rescribed in etwh case 
in writing ancfca copy must bo sent to the solicitors or agents of the 
promoters (/). 

Sect. G. — Ponu'ni of Local Anthorliim, • 

Sub-Skot. 1. — Api>lt>'atio)i for (irderB. • 

1477. The council of any county, borough or district may apply, 
either alone or jointly with any individual, corporation or com- 
pany (b<)» order authorising a light railway (>/). 

Sub-Sect. 2 . — (\oiistrtirtion and Working, ^ 

1478. Any council, if so authorised (o), may ^nidertake to con- 
struct and work or to contract for the construction amf working of 
the autliorised^ light railway (/>) or do any act incidental to such 
conslrucfioii and working (7). If the proposed undertaking is 
wholly or partly outside tlie councirs area, the council ipust join 
with the council of the outside area or must prove to tlie satisfaction 
of the Board of Trade that such construction or \sT)rking is expedient 
in the (;puncirs interei^s (r). 

SUB-SlXT. '6.-- Ad ranees to Light Ilaila'ag Coinjiani/s. 

1479. Any. council, if so authorised (x), may advance to a light 
railway company, citlier by way of loan or as part of the share 
capital of the company, sucli amount as may bo authorised by the 
order (0). If (lie railway for which the advance i^ proposed to be 
made is wholly or partly outside i\m councirs area, the council 
must join wdth the council of the outside area, or must jirove to the 
satisfaction of tlie Board of Trade that such advance is expedient 


(1) Light Railway.-^ Rules, 1013, r. lo. A c<>}»y ol ihjs nil(‘ imi.st bo 
printed as a notie.- at I he end id the draff older {thuL). * 

{m) ]a'ght Railway.^ Aet, 1806 (59 & (>0 Viet. e. 48), 8. 2 (c). 

(n) Ibid.f ft. 2. \ inuniripal corporal ion working an electric railway 

fyid earryiiig^assengers ilicreby is entilhid to the. ]»rotection oi llnfRiililio 
Autlioiilies rrotectioii Aet, 1*893 (56 & 57 Viet. c. 61), in an action by 
an injured pas.senger for daftiagcs for negligence, and such judion must, 
tberehire bo bftuiglit witliin 8ix iiionth.s from the liappeiiirig of the injuiy 
{Lyles V. kSouthnid-on-Sea Coi poration^ fl905J 2 K, Jh 1, C. A.). As to the- 
protectiori of local authoriticK, see, further, title Public Autiiobitiks 
AND Public Officers, Vol. XXI 11., ]»p. 299 el seg. 

{ 0 ) Xo order authon^ing a council to undertake tlie coiiHtruction and 
working of a light rHilway may be made except on an applieation made by 
the council in pursuanci* of a special re.soltition at lecpiinjd liy the Light, 
Railwxiys Act, 1890 (59 & 00 Viet. c. 48). (2) (a), Sclicd. 1. 

(p) A council may join ariy»otlier council or person or body of persons 
for tliift purpo.se {ibid., h. 3 (1) (c) ). 

{q) Ibid,, 8. 3 (1) (d). 

(r) Ibid., 8. 3 (2) (b). « 

, (8) No order authorising a council to advance mone;f to a light railway 
company shaU be made except on an application by the (hnncil in pursuaiUM^ 
of a special resolution as required by ibid., s. 3 (2) \V). Sched. I. The 
reaolution, so long as it is piissed before the inqi^ry is held, may be passed 
after the deposit of the application {County of MidtUcHCx (No. 2) Cane 
(1901), 2 Oxley, Light Railways Procedure: Rejiorts and Precedents, 59). 
u (a) Light Railways Act, 1896 (59 & 60 Viet. c. 48), 8. 3 (1) (b). vV 
council may join any other council or person «r body of persons for this 
purpose {ibid., s. 3 (1) (c) ). * I • 

# • \ 
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in its interests {h). The expenditure, i£ authorised, must bo limited 
by the prdoi* to 'suth amount as the Board of Trade thinks fit in 
the circumstances (r). t 

Si:h-Sect. 4. — Ej'itemes. 

* 1480 . Any expenses incurred ])y any council and allovreil by the 
iii^ht Railway Commissioners ((/) with reference to any application 
or intended application (e) under the Li^dit Railways Act, 1896 (/), 
may be paid, in the case of a county council (//) as general expenses, 
in the case of a borough council out of the borough fund or rate or 
as general expenses under the Rublic Health Acts (h), and in the 
case of a district council other than a borough council as general 
expenses under th«r Rublic Health Acts (0* 

1481 . Any council authorised to expend money by an order 
authorising a light railway may raise the monej’ required by 
borrowing in manner authorised by the order (j), if tlie expenditure 

{b) Light Uailways .\ct 1890 (r>9 & 00 Viet. c. 48), s. 3 (2) (h). For 
tho form of ntatatory doclaratiou by the clerk to tlio couucil under this - 
j)rovi8ion, see Soathend-on-Sea and District Ca.?c,( 1 899), 1 Oxley^ Light 
Kailways Procedun', : Koports and Precedents, 189, 191. 

(o) Light Railways Act, 1912 (2 & 3 Geo. 5, c. 19), s. .5 (1), amending tho 
Light Railways Act, 1890 (59 & 00 Viet. e. 48), s. 3 (2) (b). ^Tlio Roard^f 
Trade has power to extend (he amount whieli a council is authbrised to 
advance, on the eoumdrs apjdieation {ibid., s. 10 (3)). 

{d) A council aj)}dying for allowances must lodge with tho secretary to 
tho Light Railway (’ommission a statement of expenses and a formal 
api)li<‘-ation luuh'r a n'solutioii of the council for allow anei*, and must pay 
the Board of 'i'rudo the sum ot £l in all cases where tlie amount exceeds 
£25, and a further sum at (lie rate ot £1 pi'r (‘(mtuni on the amount of 
(‘Xpensos included in (he statement delivered with the appjieation (Light 
Railways Ruh*'s, 1913, i. 39). 

(c) Light Railways Act, 1912 (2 & 3 Geo. 5, e. 19), s. 5 (4). 
ij) o9 vV 00 Viet. e. 48. 

{(f) Kx]K‘nKes iiieurred by a county council may be declared by tho 
order aiphorising the railway or, in the eas(‘ of an luisneoessfurapplieation, 
by the Liglit Railway Gommissioners, to be ch.^rgeablo ev^ehisively oif 
certain paiishes only (Light Raihvays Act, 1890 {.">9 dX 00 Viet. e. 48), 
s. 16 (1) ). 'I'he Gommissioiiers originally haft no pow’cr to cliarge a part 
only of a parisli {Wick and Lybskr i'asc (1898), 1 Oxley, laglit Railways 
Procedure: Re])or(8 and Precedents, 88), but such ])ower was expressly 
given by the Light Railways Act, 1912 (2 iV 3 Goo. 5, c. 19), s. 6 (4). 
8iich expenses must be levied as expenses for a special county purpose 
under tho Local Govermiieiit Act, 1888 (51 vV 52 Vict. e. 41) (Light Rail- 
, ways Act, 1890 (59 & 60 Viet. e. 48), s. 10 (1) ). * 

{h) Light Railways Act, 1912 (2 A:. 3 Geo. 5, c. 19), s. 5 (0), amending 
Light Railways Act, 1890 (59 & 60 Viet. e. 48), s. 16 (1). ,, * 

(i) Light Railways Act, 1896 (59 & 60 VkH. e. 48). s. 16 (1). As to the . 
general exiMjnses of a county council, see title Local Government, 
Vol. XIX., p. 358; as to tlie borough lund and borough rate of a borough 
council, sot' ibid.^ po. 319 ct seq. ; as (o tho general expenses of a borough 
council under thofrublic Health Acts, see title PublVc Health anda> 
, Local Administration, Vol. XXIII., pp. 380, 381; as to the general 
expenses of a coufieil other than a borough council, see ibid,, pp. 380 
d aeq, ; as to tho Public Ifealth Acts, sec ibid., p. 361, note (a). 

(f) Suitable provision roust bo made in the order for requiring the 
replaceroont of the money within a period lixed, as oceasion requires by 
the Board of Trade or other Government department, by means of a sinking 
fund OT otherwise (Light R dlways Act, 1912 (2 & 3 Geo. 6, c. 19), s. 
amending the Light Kailwiys Act, 1896 (59 & 60 Viet. c. 48), s. 16 (4)), 
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ifl capital expenditure ; if tli^expendituro is not capital expenditure, 
the money is raised, as if it were on account of the expenses of an 
application uijder the Light Riiihvays Act, 189G (A). Any council 
snaking a profat in respect of a light railway must apply the same 
in aid of the rate out of which the expenses of the council are 
payable (0- 

Scu-SkcT. u . — Joint Cominitlees. 

1482. The councils of any county, borough or district may appoint 
a joint committee for the purposes of any application for m order 
authorising a light railway or for tho joint construction or wqrking 
of a light railway, or for any other purpose in connexion therewith 

. which may be convenient (///). 

Sect. 7 . — Loam and Special Adranees hy Treaaury, 

• • 

1483. The Treasury may make an advance by way of loan to 
any light railway company to which a council has advanced or agreed 
to advance money (//)• No such advance may exceed one (juarter of 
the total amount required or exceed the amount for the time being 
advanced by the couniil, and one half at least of tho total amount 
required must be provided by means of share capital, whether 
slMireii or stock, not raised by borrowing, of which one half at least 
has been sifbscribed and paid up by persons other than local 
authorities (o). 

1484. If tho Board of Agriculture and Fisheries^Grtifies that the 
making of any light railway would benelit agriculture in any district, 
oris necessary to establish comm n nutation between a fishing harbour 
or village and a market (/>), or if the Board of Trade C(*rtifioB that tho 
inaKing of any such railway is necessary to develop or maintain some 
definite industry, but that owing to the exceptional circunif^ances 
of the district the railway cannot be constructed without special 

• • . . . • 

The Board of Trade has power on the application of a council to extend 

the limit of the amount which such council has been authoriHcd to 
borrow (Lighf Railways Act, 1890 (59 & OO Viet. c. 48), s. 10 (3) ). 

(A) Ibid., 8. 10 (2). The demand note for any rate levied for meeting 
any expenditure under this Act must state tho proportion of the rate 
levied for such expenditure s. 10 (0)). Tho form of such demand 

note is prescribed by yie Local Government Board {ibid.). 

(l) Ibul., 8. 10 {•). 

(m) Ibid.f 8. 17 (1), Sehed. III. The provietons in ibid., Soiled. III., 
oniyapply to councils which have no power to appoint joint committees 
unaer the Local (loverumeut^ct, 1888 (61 & 62 Viet. c. 41), or tho Local 
(iovemment Act, 1894 (60 & 67 Viet. c. 73). Tho provisions of those 
Acts apply to all councils which have power to appoint joint committees 
under those Acta (Light Railways 1896 (69 & 60 Viet. c. 48), a. 17 (2) ). 

, (n) Light Railways Act, 1896 (69^ 60 Viet. c. 48), ft 4 (1). The rate of 

interest must be not leas than £3 28. Qd. j^r cent, per annum, and every 
loan ia subject to such conditions as the Treasury m^y determine {ibid./ 
8, 4 (2) ). Any loan by the Treasury ranks pan^poisu with the loan by the 
council under ibid., a. 4 {ibid., a. 4 (3) ). 

(o) 4(1). • . : 

ip) Ibid., 8. 6, as amended by the Board of Agriculture and Fisheriei 
Act, 1903 (3 Edw. 7, o. 31), a. (1), Schedule. | 
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assistance, the Treasury may by a special advance (q) aid the light 
railway out of public money if the Tfeasury i^ satisfied that any 
railway company working railways open for traffic has undertaken 
to work the railway when constructed in the event ot an advance^ 
being made (r ) ; and that landowners, local authorities, and other 
persona locally interested have by the free grant of land or other- 
wise given all reasonable assistance and facilities in their power for 
flie construction of the railway (x). No special advance may exceed 
one half of the total amount required for the construction of the 
railway (t ) ; and the order authorising the railway may make 
provision (w), as regards any parish, that so much of the railway as 
is in that parisli shall not be assessed to any local rate at a higher 
value than that at which the land occupied by the railway would 
have been ^sesseit if it had remained in the condition in which 
it was immediately before it was acquired for the railway (a). 

• 

1485. The Treasury may not advance at any one time a sum 
exceeding in all .^1,000,000, ineduding a sum not exceeding 
i*750,000 for the purpose of special advances!/;). The Treasury 
may borrow such money as may bo required for the purpose from 
the National Debt Commissioners on such iterms as to ifvterest, 
sinking fund, and period of repayment, not exceeding thirty 3 ^ears 
from the date of the loan, as may bo agreed on between the 
Treasury and the National Debt Commissioners (r). 


(q) A spofial advaiioe may lx* a free grant or a loan or partly both, and 
may bo subject to'Huoh conditions and int('rost as the Treasury directs 
(Light Railways Act, 181)0 (51) & 00 Viet. e. 48), s. 5 (2), (3) ). 

(r) Ibid., s. 5 (1), as anumded by the Light Railways Act, 1912 (2 & 3 
(loo. 5, c. 19), s. 5 (2). 'Pho dVeasury has power, on the recommendation 
of the Development (Commissioners, to make advances to A (Government 
depart, ment, or ihtougli a (l(»vernmeiit department to a public authority, 
univertirty, college, school, in.stituliou, a^isoeiation of ])ersons or company 
not trading for profit, tor the purpose of making light railways aud lor the 
general improvement of rural transport. Such advance may te by grant 
or loan, rr by both methods, and subject to sueh terms and' conditions iw* 
the 4'reasury may think lit (Development and Road liiiprovemcnt Funds 
Act. 1909 (9 Kdw 7, e. 47), s. 1(1) (d) ). Dor tliis purpose, the Light 
Railway Lommissumers are to ho taken to be the CJoveramexK department 
concerned (Light Railways Act, 1912 (2 A 3 Leo. 5, c. 19), s, 3). 

(s) Light Railways Act. 1896 (59 (5c 60 Viet. c. 48), s. 5 (1) (a). 

(0 Und., s. 5 (I) (h). 

(a) 'I’liKs provi.^ion may be made for a period iioj exceeding ten years, 
with ])owers of extension by the Board of Trade, or’m«y be lixed by the 

♦order (;/nd., s. 5 ( 1) (e) ).< 

(«) Before such provision is ipade the local and rating authorities must 
be informed, and are entitled to be heavO (ibid.). * 

(b) Ibid , s. 6(1), as amended by the Light Railways Act, 1912 (2 & 3 
Geo. 5, c. 19). s. 2. 

(c) Light Railways AcL 1896 (59 & 60 Viet. e. 48), s. 6 (2). Loans 
by the National D<tl)t Gommissionerl' to the Treasury enust be repaid 
out of money proviued by raiiiament for the purpose, aud if that is 
•Insufficient are ehaijfed on and are payable out of the Consolidated Fund 

or the growing proimco thereof (i/»id., s. 6 (3) ). 
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^ TRANSfER OF ACTION. 

See County Courts ; Mayor’s Court, London ; Practice 
Procedure. 

TRANSFER OF BILL OF LADING. 

Sec Sale of Goods; Shipping and Navigation. 


TgANjSFER OF CHOSES IN ACTI0^ 

See C HOSES in Action. 


TRANSFER OF GOODS. 

See Bills of Sale; Sale of Goods. 


TRANSFER OF LAND. 

See Beal Property and Chattels Iaeal; Sale of Land. 

% 

TRANSFER OF NEGOTIABLE INSTRU- 
■ WENT. 

•S 

See BiLfcs of Exchange, Promissory Notes and Negotiable 
Instruments. 

. . TRANSFER OF SHARES. 

<SV(? CoMbANiES ; Stock E.kchanoe. 

. — - — -- ^ 

TRANSFER OF SHIPS. 

See Shipping and Navigation. 
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TRAWLINfi. 

See Fisheries; Shipping and Navigation. 


r 

TREASON AND TREASON FELONY. 

See Constitutional Law; Criminal Law and Procedure. 


TREASURE TROVE. 

Constitutional Law ; Coroners ; Criminal Law and 
Procedure. 


TREASURER. 

• Sec Local Government. 


TREASURY. 

See Constitutional Law ; Parliament ; Revenue: 

€ • 


TREATIES. 

•See Constitutional Law; Extil^dition and FuIiitiye Offenders. 


* TREES. 

Src Agriculture ; Landlord and Tenant ; Real Property and 
Chattels Real; Settlements. 


c 
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TRESPASS. 


PAdK 

Part I. IN GENERAL m 

Sect. 1. Definition Ml 

Sect. 2. Nature of Trestass - - - - Sift 

% 

Part II. TRESPASS TO LAND SIS 

StxT. l.*WnAT Constitutes TuEsrASfl TO Land - . . - 818 

Sect 2. Who may Sue 861 

Sub-sect. 1. Plaintiff in Possession • - - - - 861 

' Sub-sect. 2. Nature of Pi>ssossion . - - - 862 

^ECT. 3. THKSFAf^ AR InITTO - 860 

Sect. 4. Remedies 

. Sect. 6. Defences b69 


Part III. TRESPASS TO GOOm 

Sect. 1. Dfulmtion 

Sub-sect. 1. What is Trespass to Goods -• 
Sub-scct. 2. Trespass ami Tro\ or - . - 

Sect. 2. Nature of Right of Possession Ini uinoi.d - 

Sect, Remedies 

Sect. 4. Defences 

Part IV. TRESPASS TO THE PERSON - 

Sect. 1. In Generae 

Sect. 2. Assault and Assault and Rattery - 

Sub-sect. 1. Ir^Gcncral _ - - - - 

•Sub-soct. 2. Remedies - - - 

Sub -sect. 3. Defences . _ _ - - 

SECT. 3. False ORlLLEGALlMPRlsoNMENT- 

Sub-scot^l. In General - - - - - 

Sub-iect. 2. Remedies _ - - - - 

Sub-scct. 3. Defences - - • ■ " 
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For Action - - - 

Aircraft ^ - 
Animals- 
Bailment 
Boundaries 

Commons 

Compulsory Purchase 


- See title Action. 


Street ajd Aerial Traffic. 
Animals.’ 

Bailment. • 

Boundaries, Fences, and Party 
•IValls. 

Commons and Rights of Com- 
mon. 

Compulsory Purchase of Land 

^AND CojIPENSATION. • 
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Trespass. 


For Criminal Lam - _ , title ^iMiNAL Law AND Procedure. 

Damages - - - „ I/amaoes. ^ 

Distress - < - - - - „ Distress. 

Esemtion - - - - „ Execution. • 

Fenm - ... - - ,, Boundaries, Fences, AND Party • 

Walls. 

tCame „ Game. 

^ Jlvihmaijs - - - - . w IlronwAYs, Streets, and 

« Bridges. 

Injunction INJUNCTION. 

Justice of the Veari - - - „ Magistrates. 

Moffiatrate Magistrates. 

Mill ir ions Dnspuit ion - - Malicious Prosecution and 

Procedure. 

NcijUiji-nre Xeolioence. 

Eimanre • - , . , Nuisance. 

ilpen Sparer - . - - „ Oi«EN Sl’ACES AND. BeCREATION 

Grounds. 

J*nrti/ Walls - - - - „ Bot^ndariks, Fences, ANfi Pari Y 

AValls. 

Coliie ,, 1\)LICE. 

Public Anthoriti'S Prote<tion Ait ,, i’uiu.ic AUTHORITIES AND Public 

Officers. 

Jlrnrafion (iriuiuils - - - ,, Oi'KN Spaces and Recreation 

GRorv)s. u 

l^eiluetiim Master and Servant. 

,, Sheriffs and Bailiffs. 

Street Trafjii' STREET AND AeRIAL TRAFFIC. 

Tint ,, Tort. 

Troier ,, Trover and Detinue. 


Part I.— In General. 

Sect. 1. — IhfiniHoa. 

I 486 . Trespass (h) is a wrongful act of commission (/^), done in 
disturbance of the po.ssession of property of another or against the 
person of 'another against his will(c). 

To constitnto a trespass the act must in, general be unlawful at 

(а) 3 ID. Com. 208. Trespass in its orij^inal form was a wrongful act 

coiumittcd ri ct annis and directly and immediately injurious to the 
person or properly of anotlier ; force must have been either actually used 
or presumed to have been used. Where the injury was only consequential, 
‘the appropriate lorm of action was an action on the c\ise ; see Scott v. 
I^epherd (1773), 2 Wra. Bl* 802 ; 1 ^mith, L. C. ( 1 1th ed.), p. 454 ; Harvey 
V. Drijdgcs (1846), 14 M. & W. 43T ; W right v. Dnrroughes (1^4(5), 3 C. B. 
086; Holmes Y. J/nf/ier (1875), L. R. 10 E\eh.*^0l, 268; Taylor y. Jiowan 
(1834), 1 Mood. & R. 400; (Jilberleon v. Biehaidtion (1848), 6 C. B. 602 ; 
JShanvd v. London and A'orth Western Hail. Co. (1849), 4 Exch. 680; Leame 
V. Bray (1803), 3 East 593. c 

(б) A mere act of omission cannot be a trespass {Six Cctrpenters^ Case 
(yilO), 8 t^o. Rep. 14Ca; 1 Smith, L. C.. 11th cd., p. 132 ; West v. Eibbs 
(1847), 4 C. B. 172), but continuing to remain in possession of the propohy 
of another is an act of coitmussiou and not an act of omission ; see 
Winterbourne v. Morgan (1809), 11 East, 395. 

(c) Miles V. Dawson (1790), Peake, Add. fas. 54, 69; Washborn v. 
Black (1774), 11 East, 405, n. ; Christopherson v. Bare (1848), 11 Q. B. 473 ; 
Latter v, Braddell (18ti^), 44 L| T. 369, C. A. ; see pp. 860, 870, 872, post. ' 


Hfxjt. 1. 
Deftnition. 
Iietiiution. 

Tresposa by 
rclntiou. 
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the time when it was committed ; if an act done in respect of 
property was lawful when ^t was done, the doer cannot bo made a 
trespasser by relation in consequence of a person becoming entitled 
to the propOTty and of such person’s title relatipg back to the time 
when the act was done(r/). If the act complained of was unlawful 
when it was done, a person whose title relates back can sue fer a 
trespass committed before he became owner (c). ^ 

To amount to a trespass •an act. must be .voluntary; but an act 
may be trespass, althouj^h it is committed l>y mistake {J ) or without 
malice (r/). A negligent act of commission may amount to a tres- 
pass (/t), but a person who has not been negligent cannot be a 
trespasser in respect of an involuntary and inevitable accident (0- 

Sect. 2. — Nature of Trespass. • 

1487. Trespass is an actionable wrong, and, if a more trespass, 
is, as*a rule, actionable only and not criminal (A*). Similarly, an 
agreement to commit a mere trespass is only actionable and is 
}iot criminal (/). ^J’here are certain trespasses, however, which are 
both actionable and criminal, as, for instance, a trespass which is 


Idf Smith V. iliks fl78G), 1 Term Hep. 475 ; Carlisle v. Garland (1831), 
7 Hiug. 298 ; IMme v. Hutton ^833), 0 Bing. 471, Ex. (31. As to trespass 
initio, sco p. 850, post. 

(e) Tharrf^ v. Stallwood (1843), 5 Man. & G. 760 ; Kirk v. Oregorif (1876), 

1 Ex D. 55. If the bn.siiK‘.srt of a d(‘btoris transfern'd to a company and 

(ho transfer is afterwards sot asid(^ as an act of bankruptcy to whiidi tin 
title of tli(^ tnist(*(‘ in bankruptcy relates back, and the busiiu'ss has ni 
the meantime been carrh'd on by a receiver apjiointed by the* delxmture 
holdcTS of the company, the reccdviT is liabh* as a tr(*8pass«‘r to accouni 
to th(‘ trustee in bankruptcy for I ho assets (if any) wliicli have come tr 
his hands or for the valuer of tlumi {Re Goldbnrg (No. 2), hx J 

[10121 1 606; set' lie Crupshen. Kjo parte OlJicud lieectcer, [1912 

2 K. B. 494). As to titles relating back, see titles Bankrui^^’X ani 
Insolvency, Vol. II., pp. 181 el seq, ; Executors and Admini^irators 
Y ol. Xiy., pp. 146, 147 ; and j). 8(>.), post. 

(f) Ba^lff v. Clarkson (1681), 3 Lev. 37. ^ 

(g) Clif^old V. Craiehley, flOlOj 2 K. B. 244, G. A. 

(h) Covell V. Laming (1808), 1 Camp. 497. us n i i • 

(i) Stanley v. Powell, 1^891] I Q. B. 86; SadUr v. South Sta/Jordshy 

and Birmiiftjham, District Steam Troimrv/ys f'o. (1889), 23 Q. B. D. I”, . A. 

Holmes Y. ^father{lH15), L. R. 10 Excli. 261 ; Hall v. Fearnfey (1842. 

3 Q. B. 919; Anon. (1465), Y. B. 6 Edw. 4, fo. 7, pi 18; Basely \ 
Clarkson, supra ; Williams v. Price (1832), 3 B. & Ad. 695. 

(A) E. V. Slorr (W65), 3 Burr. 1698; E. v. Bake (1765), 3 Burr. 1731 
E. v. Atkins {\1 06), 3 Burr. 1706. Under some special statutes trespass is^ 
criminal offence, as, for instance, under the 11^1 way | , 

(3*& 4 Wict. c. 97), 8. 16 (see title Raibways and Canals, VoI. XX ill 
pp. 720, 721); Regulation 'of Railways Act, 1868 (31 & 32 \ict, c. 119 
s. 23 (sec title Railways and Canals, Vol. XXIII., p. 723 ; for a form c 
a covenant by a company to prevent persons trespassing on their railway 


UUUCl tUU piuviniuii v/a , - - . i m 

malicious damage is done, no trespasser can be “prosecuteu crin 
. 'Hie common fofm of notice that “ trespass^ will be pnisccuted is mei 
hrutum fulmen so far as criminal proceedings arc coriceriica, out notu 
givin to a person that hofts trespassing may have some effect in a civ 
action on the question of damages. . i tv o«i 

• [1) See title Criminal Law and Proerd^e, Voy 1 a., p. 20i. 


Sect. 1. 
Definition, 


Volmit.iiy 

act. 


Civil .'xnd 

ciiniiiiiil 

proe('cdii)|;s. 
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Trespass. 


Sect. 2. also a breach of the peace (;«), or trespass in pursuit of game(?i). 
Kature of A trespasser who wilfully and malicioifsly comipits any damage, 
Trespass, injury, or spoil to land is liable to an action and also to criminal 
prosecution, but the gist of the criminal offence is ttfe wilful and ^ 
malicious injury of some one else’s property 
THie unlawful taking and carrying away of goods with intent 
• to steal is actionable as a trespass and is also indictable as 
larceny, or, if accompanied with force,. as robbery (p). Arson (a), 

, burglary housebreaking (c), assault(d), false imprisonment (e), 
and other offences against the person are both actionable as 
trespasses and indictable as crimes (/ ). 

T‘er 80 |j liable. 1488. A person cannot be sued in trespass unless the act 
complained of wasr committed by him or some person (^) or 
animal (//) fclr whose act ho is responsible. 

(m) E. V. Ikilhurst (1765), cited 3 Burr. 1099. ♦ • 

(n) See title Gaiie, VoI. XV., p. 228. For a form of a clause in an 
agr(‘('ment franuid to prevent poacliinp; and Irespassing on an estate, see 
Encyelopfcdia of Forms and Precedents, Vol. IX., p. 229. 

(o) Malicious Dama^^o Act, 1801 (24 & 25 Viet. c. 97) ; see title 
Criminal Law and Procedure, Vol. IX., p. 769. 

ip) See title Criminal Law and Procedure, Vok IX., pp. 629, 661. 

(c) See ibid., pp. 770 el eeq. 

\h) S<*e ibid., pp. 088 el eeq. , 

(o) f^e(^ ibid., pp. 672 el seq. 

{d) See ibid., pp. 600 r# seq. ; and pp. 873 el seq., / 

(c) S(‘e title Criminal Law and Procedure, Vol. IX., pp. 606,607 ; and 
pp. 878 el seq., post. 

if) As to wliethei it is necessary to prosecute for felony before suing for 
a felonious tort, see title Action. Vol. I., pp. 27 el seq. 

(g) As to the liability of a master for the act of his servant, see title 
Ma.stek and Servant, Vol. XX., pp. 256, 261 ; DyetY. Munday, [1896] 

1 Q. B. 742, C. A. (assault); Seymour y. Greenwood (1861), 7 H. & N. 356, 
Ex. Ch. (.assault) ; Farnf v. Morshill, Farry v. Great Northern Rail. Co.y 
[1898] 24 I. K. 352 (imprisonment); Cullimore v. Savage South Africa Co., 
[1903] 2 I. R. 580, A. (imprisonment) ; Gregoi^ v. Piper (1829), 9 B. & C. 
691 (pl.acing rubbish against wall) ; Chandler y. Broughton {IS32), }. Cr. &M. 

29 (driving gig against church). As to the effect of a particular direction 
in a particular matter, see Lucas v. Mason (1876), L. R. 10 Exch. 261 
(liability of chairman of a meeting); Radley if. London County Council 
(1913), 109 L. 'r..l62 (assault by tram conductor). As to an incite- 
ment to commit trespass or to a participation in a trespass, see Peacock 
Y. Young (1869), 21 L. T. 627 (liability of candidate at parhamontary 
elections for acts of mob during a procession) ; McLaughlin v. Prj/or (1842), 

4 Man. &G. 48 (liability of the hirer of a carriage for acts ebnimittgd by 
•-postilions at his instigation); Sedley v. Sutherland^ {1^00), '3 Esp. 202 
(liability of solicitors for^an arrest); Roper v. Uarper (1837), 6 Scott, 
260 (liability of auctioneer for wrongful seizure and huh) Robinson 
V. Vaughton (1838), 8 C. & P. 262; Peddell y. Rutter (1^37^, 8 C. & P, 
337 (order to commit a trespass) ; Wilson v. Barker (1833), 4 B. & Ad. 
614 (receipt of goods from a trespasser). As to the liability of a land- 
‘ lord for a trespass by a broker in levying distress, see Gauntlett v. King 
(1867), 3 C. B. (N. Freeman Y.^Rosher (1849), 13 Q. B. 780; and 

title Distress, Vol. XL, pp. 204 et seq. ; see also p. 856, post. As to ' 
IRibiJity for a trespass committed by an independent contractor, see 
Black Y. Christchurch Finance Co., [1894] A. C. 48, P. C. As to the 
liability of a servant for a t^pass committed by bis master’s orders, see' 
Stephens v. Elwall (1816), 4 M. & S. 259, 2(Jl ; and title Master and 
Servant, Vol. XX., pp. 276 et seq. As to trespass by a corporation, see 

^h) Forjjote (ft) see p. 847, post. 
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1489. An action for trespass does not lie against the Crown (i). 
As between subject and sUbjedt, if a trespass is committed by a 
servant of the CroVn acting as such servant, an action lies against 
the servant tnd any superior, except the King, by whose orders the 

* trespass is cominitted (k). As between a foreigner and a servant of 
the Crown, the order' of the Crown is an excuse ; as between a 
subject and a servant of the Crown, such order is no excuse ^ 

1490. The continuance of a trespass is a fresh trespass, and is 
actionable in the same way as the original act of trespass and 
although damages have been recovered for the original act (in). 

Maund v. Monmouthshire Canal Co. (1842), 4 Man. G. 452 ; and title 
Corporations, Vol. VIII., p. 386. As to actions ^irainst a trade union, 
or any member, or officials thereof, on behalf of thcniselvost and all other 
members of the trade union' in respect of any trespass alle^^ed to have been 
committed by^r on behalf of the trade union, see title Trade and Trade 
Union^ i>p. 655 et seq.^ ante. As to the liability of the sheriff, the solicitor 
and his client for trespass committed in levying executions, see Barker v. 
Braham (1773), 3 Wils. 368 ; Bates v. Pilling {mQ), 6 B. & C. 38 ; Crook 
V. Wright (1825), Ry. & M. 278 ; Wilson v. Tammon (184;)), 6 Scott (n.r.), 
804; liowlesv. Senior (1846), 8 Q. B. 677 ; Power v. Fleming (1870), 4 
I. R. (IL. 404 ; Sirattgi v. Lawless (1864), 14 I. C. L. R. 432 ; Jarmain 
V. Hooper (1843), 6 Miin. & G. 827 ; Morns v. Salherg (1889), 22 Q. B. D. 
614, 0. A.; Clissold v. CrateMepf [1910] 2 K. B. 244, C. A.; and title 
Execution, Vo1.*XIV., p. 19. As to the liability of a sanitary or local 
authori^ for*tho acts of a servant, see Bolingbrokev.SwiTulon Local Board 
(1874), L. R. 9 C. P. 575. As to the b’ability of poor law guardians for the 
acts of their officers, see Toseland v. West Ham Unioiiy [1907] 1 K. B. 920, 
C. A. ; Barns v. St. Mary, Islington, Gaardiansili^ll), y) L. G. R. 113. As 
to the liability of a surveyor of a local authority, sec MUIy. //uudeer (1876), 
L. R. 10 Exch. 92, Ex. CU. As to the liability of the head of a Government 
department for a trespass committed by one of the officials of the depart- 
ji'cnt, see Baleigh v. Qoschen, [1898] 1 Ch. 73 ; Bainbridge v. Postmaster- 
General, [1908] 1 K. B. 178, C. A. See also titles Agency, Vol. I., p. 211 ; 
Husband and Wife, Vol. XVI., p. 436 ; Master and Servant, V^l. XX., 
pp. 248, 261. An infant does not become a trespasser by command or 
subsequent assent (Co. Litt. 180 b, note (4) ). As to a joint trespass, 
see Peddel^y. Butter ( J837), 8 C. & P. 337 ; Sedley v. Stitherlani (1800), 3 
• Esp. 202; Harris v. Biitterley (1776), 2 Cowp. 483 ; Feltham v. Cartwright 
(1839), 7 Scott, 695. As to ratification of a trespass, see Barns v. St. Mary, 
Islington, Guardians, supra* 

{h) As to trespass by animals, see title Animals, Vol. I., pp. 376, 395 ; 
Cronin v. Connor, [1913] 2 I. R. 119; Bradley v. Wtdlaces, Ltd. (1913), 82 
L. J. (K. b.)1074; by dogs, PraWv. ifarfin, [1911] 2 K. B. 90. As to hunting 
and following game on to another person’s ground, see title Animals, Vol. I., 
p. 368 ; as tO inmrji by game, see ibid., p. 378; Farrer v. Nelson (1886)^ 
16 Q. B. D. 258. %i8 to the right of an occupier of land to keep off any wild 
animals which come or threaten to come on hit land, see OreyvensUyn v. 
Haflingh, PVU'A. C. 366, P. C. For o^fvenants by a tenant to prevent 
trespass in pursuit of gamif, see Encyclopsedia of Forms and Precedents, 
Vol. XII., pp. 612, 518, 676 ; and for a covenant by a landlord not to exercise 
his rights unfairly under the Ground Game Act, 1880 (43 & 44 Viet. c. 47), 
seB Encyclopaedia of Forms and Pmeedents, VoL Xlk, p, 621. 

(i) See title Constitutional Law, Vol. VI., p. 412. As to the effect 
of an Act of Indemnity, see Phillips v. Eyre (1870), L. R. 6 Q. B. 1, Ex. Cli* 
(jfc) See title ConstitutionalLaw, Vol. VI.,p. 416. As to seizure under 
a writ of extent, see Pridgeon v. Mellor (191^ 28 T. L. R. 261. 

[l) See Buron v. Denman (1848), 2 Exch/l67 ; Poll v. Lord Advocate 
(1899)/ 1 F. (Ct. of Sess.) 82«. 

(m) Holmes v. Wilson (1839), 10 Ad. & El|603 ; Bowyer v. Cook (1847), 
4*0. B. 236 ; but see Lawrence v% Obee (1816)’ 1 Stark. 22. 
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Thespass. 


I 

Sect. 2 . 149L There are three kinds of trespass (/i), namely, trespass to 

Nature of land (o), trespass to goods (a), and trespCiSs to the person (b). 

Trespass. * 

Kinds of * 

iieHpasfl. 

Part II.— Trespass to Land. 

/ V 

Sect. 1. — JF/iat Constilates (I'rcspaHS to Land 

I'ni.'iwfui 1492. Every unlawful entry by one person on land in the posses- 
t,ion (c) of another is a trespass for which an action lies, although 
no actual damage is done (d). A person unlawfully enters on 
land if he wrongfully sets foot on or rides or drives over it (e), or 
takes possession of ^t or expels the person in possession (/), or pulls 
down oi* destroys anything permanently fixed to it, or places or fixes 
anything on {(f) or in ii{h\ or erects or plants or suffers to continue 
on his own laud anything which permanently overhangs the*land of 
another (i), or discharges or causes w’ater to How upon such land(7i), 


(n) The samcVrongful act may cause damage both to land And goods 
and to the person ; in such a case there would be three separate causes of 
notion (Brunsdeny. Uumphrcy {IBSi), 14 Q. B. D. 14f, C. A.}. A wife may sue 
her husband for trespass to land or goods which are her separate plroperty, 
but she cannot sue him for a trespass to the person committed during 
coverture ; a husband cannot suo his wife in trespass at all ; see title 
Husband and Wife, Vol. XVI., p. 460. 

• (o) See the text, infra. 

{a) See pp. 863 etseq.f post. 

(b) See pp. 871 et sei^.j post. 

(r) As what constitutes possession, see pp. 852 et seq,^ post. 

{d) Ashby v. White (1703), 2 lid. Kaym. 938; 1 Smith, L. C., llthed., 
p. 240, per Holt, C.J. ; Entickv. Oarringlon {11(^6), 19 State Tr. 1030, 1066; 
see also title Action, Vol. I., pp. 7 et seq. As to the effect of dispossession 
of the owner, see title Limitation of Actions, Vol. XIX., pp. 11 ei seq. ; 
as to dApossession by a seiiis of trespassers, sec ibid., p. 158. 

(e) Blundell Y. CatleruU {IS21), 5 B. & Aid. 268 (crossing the seashore on 
foot or wnth bathing machiuo). A more temporary passage by a balloon 
over the faud of another is not, it seems, a trespass {Pickermg v. Bvdd • 
( 1816), 4 Camp. 219, 220 ; but see Kenyon v. Uart (1865), 6 B. & S. 249, 262) ; 
compare title RealFuopeuty and Chattels ^Real, Vol. XXIV., p. 166, 
note if), A Sccr<*tary of State can by order prohibit the navigation of air- 
craft over certain areas ; see title Street and Aerial Tkaffic, p. 336, 
ante. / 

(/) Murray v. Ball (1849), 7 C. B. 441 (expulsion of one tenant in 
romraon by another). As to unlawful eviction by^a landlord, see title 
Landlord and I'enant, Vol. XVIII., p. 485. , j 

(g) Mace v, Philcox (1064), 15 C. B. (n. s.) 600 (placing a bathing 
machine on the seashore); Whitwham v. Westminster BrymhoVokl and Poke 
« Co., [1896] 2 Cb. 638,0. A. ; AynocA, Ltd. v.22otA/ww<Zs, [1912] I Ch.627,C. A. 
ttippiuj; refuse on laid) ; Leader v. Moody (1876), L. R. 20 Eq. 146 (making 
. temporary stnictural alterations in a theatre) ; South Wales and UverpoM 
Steamship Co. v. KerilVs Dock and J^il. Co. (1913), 18 Com. Cas. 124 
(unlawful occupa-fion of berth by a ship in a dock). . , 

4 , {h) Schweder v. Worthing Gas light and Coke Co., [1912] 1 Ch. 83 (laying 
gas pipes in sub-soil without authority) ; see Schweder y. Worthing Gas Idqht 
and Coke Co. (No. 2), [m^A Ch. 118. 

(i) Pickering v. Kudd, ; Corbett v. Bdl (1870), L. R, 9 Eq. 671 ; see 
Smith V. Giddy, [1904] 2 K. B. 448 ; Crowhursl v. Amersham Burial Board 
(1878), 4 Ex. 1). 6 ; Lemmon.Y. Webb, [1896] A. C. 1. 

{k) Eurdman v. Kgrth KasmnBaU. Co. (1878), 3 C. P. D. 168, C. A. ; Brine 
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\ Part 11.-- Trespass to Land. 

or suffers filth or auy injurious 8ul)3tauce which has been collected 
by him on his aw» land to pass to another’s land (/). What 

An owner ^ land who, without wilfulnesa or negligence, uses his Constltuteg 
•land in the ordinary manner is not liable for mischief occasioned to Trespass 
his neighbours by such uae(m). If, however, ho brings upon ^is ^ Land, 
land anything which would not naturally come there, and which yabiiitr of 
is in itself dangerous, and may become mischievous if not kept ‘>’vnerof l»nd. 
under proper control, he is, though not guilty of wilfulness or negli- 
gence, liable for any nuacliief caused by it (n). 

1493. It is trespass for a landlord to distrain wrongfully (o), or DistrcMand 
for a sheriff to levy wrongful execution (p), or for a landlord or 
. sheriff who has rightfully entered on land for the purposes of • 

■ distress or execution to remain there when the distress y execution 
has become wrongful (q), 

1494«If a tenancy determines by effluxion of time or otherwise, Tenant 
and the former tenant remains in possession against the will of the trespasser, 
rightful owner, the former tenant is a trespasser from the date of 
the determination of the tenancy (r). • 

1495. If land is subject to a public or private way or other similar Abuse of 
right, d person who unlawfully uses such laud for any purpose other riKbt. 


V. Ch'eai Wesletn Rail. Co. (1862), 2 B. & S. 402 ; }fen 2 ie 8 v. Ureadalhane 
{Earl) (1828), 3 Bli. (N. s.) 414, H. L. As to the right of a landowner to 
protect himself iroin tlic inroads of water, sco R. v. Pagham, i^usaex {Sewern 
Commissioners) {IS2S), 8 B. Ac 0. 356, 350; NieUl v. London and North 
Western Rail. Co. (1874), L. R. 10 Exeh. 4; Fargnhnrton v. Farquharson 
(1741), cited 3 Bli. {\. s.) 421, H. L. ; Maxey Drainage Hoard v. Great 
Northern Bail. Co. (1912), 10 L. G. R. 248. 

(l) Tenant v. Goldwtn (1704), 2 Ld. Raym. 1089’; Foster y. Warhlimjton 
Urban Cotmeil#[1906] I K. B. 048, 0. A. ; Jones y. Llanrwst Urban Council, 
[1911] 1 Ch. 393 ; compare title Negligence, Vo). XXI., p. 402. 

(m) Pouting v. Noales, [1894] 2 Q. B. 281 ; Giles v. Walker {mO), 24 
Q. B. D, 660 (thistle seeds) ; Smith v. Kenrick (1849), 7 C. B. 515 ; Baird 
y. WUliamsiin (1863), 15 C. B. (N. s.) 376; compare title Action, Vol. J., 

f . 10. All uwncr of land does not commit a trespass if he (^eots an 
mbankment on Ids land to kdep water from flowing on to it, oven thougli 
the effect of such an en'otioE may be to increase the pressure of water on 
the laud of someone else {Maxey DrainoM Board y. Grent Northern Bail. 
Co., supra). The damage suffered by the neighbouring owner in such 
a case is damnmn absque injurid {ibid.). 

(n) Bylands v. Fletcher {ISQS), L. R. 3 H. L. 330 ; see title Negligence, 
Vol. XXL, p. 401 ; and p. 845, ante. As to the liability of an owner of 
land for injuries ck>DC* by aidmals on the land to trespassers, see title ^ 
Animals, Vol. I., p. 376. • 

(o) .See tiye Distress^ Vol. XL. pp. 2S ^ seq. ; as to unlawful eviction 
by a landlord, %ee title Landu)bd and Tenant, Vol. J^VIII., p. 485, 
ip) See title Execution, Vol. XIV., pp. 195 st seq. 
iq) As to distress, see p. 856, note (/), poet ; Ladd v. Thomas (1840), 13 * 
Ad. As El. 117; Etherton y. Poppl^elf 1 East, 139; and title 

Distkess, Vol. XL, p. 196 ; as to ex^ntion, see p. 856, note (/), post; and 
•title Execution, Vol. XIV., p. 30. ^ 

(r) Coffee v. McEvy, [1912] 2 1. R. 290, C. A. Thus, in an action of 
ejectment the plaintiff can without entry reoovtf mesne profits (which are 
daimages for tr^pass) from the date wlmn the jffiwession of the defendant 
became unlawful (Common L%w Procedure Aca 1852 (15 Ac 16 Viet. c. 76), 

8. 214 ; Southport Tramways Co. v. Gandy, [1897 » Q. B. 66, C. A. ; Dnnlopy. 
Maqedo ( 1891 ), 8 T. L. R. 43) ; see title LANDLOldrAND Tenant, Vol. XVIIL , 
p. 558; SCO also ibid., p. 501. As to a tenant at sufferance, see Oihhs t. 

H.L.— xxvna ‘ 3 i 
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Trespass. 


Sect, 1. than that of exercising the right to whi(jb it is subject is a trespasser, 
What and can be sued by the person in possession of the land (<). 

^Tresoasr 1^®®* subject-matter, in the case of trespassito land, must 
to Land, corporeal property, that is, land or buildings, or the* 

— ' vesture of land or herbage or pasture, to tlie exclusive possession 
* Qf which the person complaining of the trespass is entitled (0. 
Tufipass does not lie for the disturbance of a mere incorporeal right, 
as a right of common of pasture, or of fishing, or digging turf, or a 
right of way, or to a pew, or to any easement annexed to land, 
if such right does not give exclusive possession (a). 

(Jruikshank (1873), L. It. 8 0. P. 454, 461; Jennet v. Clegg (1832), 1 
Mood. & K. 213 ;jmwn v. Noiley (1848), 3 Excli. 219, 222; and compre ! 
title Lani)l8iii) and Tenant, Vol. XVIII., pp. 437 et seq. As to the right 
of a mortgagee against a tenant of the mortgagor, see Gibbs v. Cruikshank 
(1873), L. R. 8 C. P. 454; Conveyancing and Law of Pr(»i)erty^ct, 1881 
(44 k 45 Viet. o. 41), 8. 18 (1); and title Mortgage, Vol. XXL, pp. 160 
et seq.). As to holding over by a guardian or trustee for an infant, or a 
husband seised in right of his wife only, or any other person having any 
Estate determinable upon any life or lives, see t'estui quo Vie Aat. 1707 
(6 Anne, c. 72), h. 5; and title Real Pkopertt and Chattels' Real, 
Vol. XXIV., pp. 182, 183. • ♦ 

(«) Ilanlson V. HuiL'ind {Duke), [1893J 1 Q. B. 142, C. A. ; Hickman v. 
Maiseyf [1900] I Q. B. 752, C. A. ; Filzhardinge {Lord) v. Purccllf [1908] 

2 Ch. 139; Hideford Urban District ('ouncil v. IiideJord,\Westwnrd Ho! 
and Appledoie Rail. Co. (1903), 68 J. P. 123 ; Lade v. Shepherd (1735), 2 
Stra. 1004; Uigg v. Lonsdale {Earl) (1857), 1 H. & N. 923, Ex. Ch. ; 
Sorthampton Corporation v. Ward (1745), 1 Wils. 107; see Harrison 
Parker (1805), 6 Wvst, 154 ; Stafordshire and Worcestershire Canal ^laviga- 
lion v. Bradley, [1UI2] 1 Ch. 91. As to the effect of a mere assertion ol a 
public right of way over land, see Thornhill v. Weeks, [1913] iCh. 438; see 
also title Highways, Streets, and Bridges, Vol. XVI.. p]). 49, 50, 55, 56. 

(/) Co. Litt. 4b: Crosby v. Wadsworth (1805), 6 East, 602 ; Tompkinson 
V. Russell (1821), 9 Priced 287 ; Burt v. Moore (1793), 5 Term Rep. 329; 
Harpef V. Charlesworih (1825), 4 B. & C. 574 ; Co.e\. Glue (1848), 6 C. B. 
533 ; Stammers v. Dixon (1806), 7 East, 200 ; Stanley v. White (1811), 14 
East, 332 ; Leader v. Moody (1875), L. R. 20 Eq. 145, 163. JTespass lies 
for an •interference with an exclusive right of cutting huf {Wilson v. 
Mackrelh (1766), 3 Burr, 1824; Coverdale v. Vhnrlton (1878), 4 Q. B. If. 
104), C. A.), or underwood {Hoe v. Tayfoit (1596), Cro. Kliz. 413), or 
ixmh^X (Glenwood lAtmbtr Co. v. Phillips, [1904] A. C. 4(»5, P, C.); or for 
interference with a several fishery {Holford v. Bailey (1846), 8 Q. B. 1000 ; 
Marshall v. IJlUswater Steam Navigation ('o. (1863), 3 B. & S. 732 ; Crichton 
V. Collemf (1870), 19 W. R. 107), or a free warren {Dacre {Lord) v. Tcbb 
(1777), i Wm. Bl, 1151). As to the effect of excepting trees from a lease, 

^ see Ashmend v. Ranyer (17(X)), 1 Ld. Raym. 551 j* Rglls v. Rock (1729), 

* 2 Selwyn. Law of Nisi Rjius, 13th ed., 124*4. As to the right of the person 
ontitlod to the subsoil to bring^n action of trespass, see Cox v^ Glue (.1848), 

5 C. B. 533 ; Martin v. Porter (1839), 6 M.,& \V. 351 ; Morgan v. Powell 
(1842)i3 Q. B. 278 ; Keyse v, Powell (1853), 2 E. & B. 132. 

* (tt) WiZ«o«v. 3frtc&r«<^(1766), 3Buit. 1824 ; Mainwaring v. Giles {IS22), 

6 B. & Aid. 366 ; Bryan v. Whistkr (1828), 8 B. k C. 288 ; Stocks v. Booth 
(1786), 1 Term ^p. 428, 430 ; but see Spooner v. Brewskr {IS25), 3 Bing. 
136. An action lies for the disturbance of such a right (see title Easements* 

^ and Profit.s a Prendre, Vol. XI.,p. 331 ; Fitzpatricky. VerscAoi/fc, [1913] 

1 I. R. 8; King v. Brown. Duritni d? Co., [1913] 2 Ch. 416), but it is not an 
action of trespass. As torrent, see Co. Litt, 322 b ; Pollock and Wright, 

. Possession in tbo^Commo^ Law, p. 88. A^n action of trespass lies by a 
person who has by presoripcon acquired the ownership of a private chapel ; 
see Chapman v, Jone^ (fc69), I/. R. 4 Exch. 273; Norfolk (Duke) v. 
Arhuthnot{\m), 6 C. P. D. 390, C. A. 
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, Part II. — ^Trespass to Land. 

i 

1497. No acliou lies in Eigland for trespass to land which is oat 
of the jurisdiction 1(a), 

• Sect. 2. — Who uiay Sue, 

Sub-Sect. 1 . — Plaintiff in Pommioti. 

1498. Trespass is an injury to a possessory right, and therelSVo 
the proper plaintiff in an action of trespass to land is the person 
who is in actual or constructive possession {b) at the time of the 
trespass (c). The owner has no right to sue in trespass, if any other 
person is in possession of land, since a mere right of property 

• without a right of possession is not sufficient to support tlie 
‘ action (</). If, however, land is vacant, the owner ha« sufficient 

possession to sue in trespass (^^). 

If an (wvner ^vho has a right to enter makes an entry on land, his. 


(а) lUiiisU South Africa Co. v. Comnanhin de Mornmbuiue^ [lvS03) A. C, 

602; Douhonv. Matthews (17tJ2), 4 Term Rep. OOl Parties may, how- 
ever, apee that the English courts are to have jurisdiction ; see The M. 
MorhanP {IS1&), 1 P. 1).^107. Formerly th ^ venue in this action was 
local and had to bo laid in tlio county in wliich the land was situate, and 
Jt vas necessary in an a<5tion of trespass to land to give a sutficiont descrip- 
tion of tlie situa.tion of tlio land ; see Bullon and Eeake, PnTedonts of 
Pleadings, 3rd ell., p. 418: lieonfort {Duke) v. Vivian (1852), 7 Kxch. 
.580; flumfrey v. London and North Western Rail. f’o. (1852), 7 Exch. 
326; Holt V. Daw (1851), 16 Q. H. 990; North v. Inqamdls (1841), 0 
M. & W. 249 ; Lrmpriere v. Humphrey (1836), 4 Nev. ti, M. (K. b.) 038 ; 
Br&icnhw v. Tomlinson (1840), 1 Scott (N. n.), 426. Local v<‘nucs arc now 
abolishi^l exo.-pt w’lere othci*wiso provided by statute (11. S. ('., Ord. 
36 r. 1), but it is still necessary in a statement of claim in an action 
of trespass to Imid to give a sufficient description of the land ; see Bullen 
and Leak(‘, Pn^cedents of Plcadhigs, 0th rd., p. 601. As to pleading 
generally, see title Ple.\dino, Vol. XXI I., pp. 417 ci scq. • 

(б) As to actual jxisscssion, see pp. 862, 853, post ; as to eonstructivo 
possession, si^. p. 863, post, 

{c) Top/mm v. 7>ertt (1830), 6 Bing. 615; lluntv, Colson (1833)f3 Moo. 
w S. 790; i'ooper v. Crabtree 11882), 20 Ch. 1). 689, C. A. ; lAlchfield v. 
Ready (1860), 5 Exch. 93^ ;9Alexa^er v. Ronnin (1838), 6 Scott, 611 ; 
Turner v. Cameron's Co(UbrooJc SUam Coal Co. (1850), 6 Exch. 932 ; Ryan 
V. Clark (1849), 14 Q. B. 66 Harrisonv. RUtekburn (1864), 17C. B. (N. 8.) 
678 ; Rarian v. Cordy (1825), M‘ao. & Yo. 278 ; Smith v. Millee (1786), 1 
Terra Rep. 475 ; , Brown v. NoUey (1848), 3 Exch. 219 ; Sloper y. Saunders 
<1860), 29 L. L (EX.) 275 ; Wallis v. Ila^uls, [18931 2 Ch. 76; New 
Trinidad Lake AspheiU Vo. v. A.-G.t [1904] A. C. 416, 419, P. C. ; Stocker 
V. Planet BuUding Society (1879), 27 VV, R. 877, «. A. ; Moors v. Shelley 
(1883)^8 Apifc Cos. 285, P. C. As to the effect of the person in posses* 
sion burning tiankrupt afte» the trespass, see Rose v. RudeeU, [1902] 2 
•K. B. 449, C. A. ; Rogers v. Spence (1840), 12 Cl. & Fin. 700, H. L.%As to 
an action by an executor for injury to the real estate of the deceased, see 
Hone Y. Hamilton (1874), 9 I. R. C, L. 15; and titla Kxeoutohs avd 
Administrators, ^ ol. XIV., pp. 227, 230. As to an action of trespass by 
Ai heir after enti^, see Barnett v. Guildford {Karl) (1865), U Exch. 19. As 
to a lessor at null bringing trespass without entry, see Harper v. Charles- 
worth (1826), 4 B. & C. 674, 683 ; Geary v. Bear^roft (1667), 1 W. 202 ; 
Anon. (1440), Y. B. 19 Hen. 6, fo. 46, pi. 94 fj8ro. Abr., tit. Trespass, 
pi. 131; 2 Roll. Abr. 561,J. 49; Com. Dfc., tit Trwjpass (B. 2); 
Shrewsbury's (Countess) Coss (1600), 6 Co. Rep. » b ; Co. Litt. 67, n., 62 b. 

(di See p. 862, post. -i' 

(e) R. V. St. Pnneras Assessment Committee (1877), 2 Q. B D. 681, 688. 
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Beot. 1. 

What 

ConstRute 

Trespaii 

to Land. 

1 and out of 
the juris- 
diction. 
I’emm in 
posscsKion. 


TrospaM by 
relation. 



Trespass. 


Sect. 2. 
Who may 
Sne. 

Bight to 
po^sessiop. 


Aerial 

pnssesHion. 


right of possession relates back to the tiiae at which ms right of entry 
accrued, and he may sue for a trespass committed before his entry • 
the wrongdoer thus becomes a trespasser by rolatio^so far as the 
person who enters is concerned (/). / t 

person having the right to the possession oHand acquires by 
entry the lawful jjossession of it, and may maintain tresi^ass against 
imy person who, being in possession at the time of entry, wrongfully 
continues on the land (17). 

Sub-Sect. 2 . — Nature qf Posamion. 

1499. Actual possession is a question of fact (It ) : it consists of 
two elements, thetintention to possess the land and the exercise of.* 
control o\^r land to the exclusion of other persons. The extent of 
the control which should be exercised in order to constitute 
possession varies with the nature of the land; possession means 
possession of that character of which the land is capable (i). Thus, 


(/) Ocean Accident and Guarantee Corporation v. Ilford Gas Co., [1905] 2 

K, B. 493, C. A.; Barnett v. Guildford {Bad) (1835), 11 Bkch. 19. 

Anderson v. Badclijfe (1858), E. p. & E. 806 ; see also pp. 844, 845, ante. 
As to recovery of possession by a landlord, see title Landlouu 4Niv 
Tenant, Vol. XVIII., pp. 556 et seq. , 

(g) Jones Y. Chapman (1849), 2 Kxch. 803, Ex. Cb., per Erle, J., at 
p. 814; Taunton v. Costar (1707), 7 Term Rep. 431 ; Butcher v. Butche) 
(1827), 7 B. &C. 399, 

{h) Bristow vJ Cormican (1878), 3 App. Cas. 641. As to acts of 
ownership which are evidence of possession, see Malcomson v. O'Dea 
(1863), 10 II. L. Oas. 593; Bristow v. Cormican, supra; Blandy -Jenkins 
V. Dunraven {Earl), [1899] 2 Ch. 121, C. A. ; 'Seddon v. Smith (1877), 36 

L. T. 168, C. A. As to acts of ownership on one part oS the land being 

evidence of the possession of the other part, sec Jones v. Williams (1837), 
2 M( & W. 326; Lord Advocate v. Blaniyre {Lord) (1879), 4 App. Cas. 
770, 791 ; Bristow v. Cormican, supra ; Lord Advocate v. Young, North 
British Bail. Co. v. Young (1887), 12 App. Cas. 544, 5^6; Beaufort 
{DukelpY, Aird, John) Co. (1904), 20 T. L. R. 602; Ckrk v. Elphin- 
stone (1880), 6 App. Cas. 164, P. C. ; Coverdale v. Charlton (1878), ^4 
Q. B, 1). 104, 118, C. A. ; Stanley v. irAi7A:(1811), 14 East, 332 ; Taylor 
V. Parry (1840^, I Man. & G. 604 ; Wild v. Bolt (1842), 9 M. & W. 672 ; see 
Keyse v. Powell ^853), 2 E. & B. 132. As to poft3es.sion of land, see also titles 
Limitation of Actions, Vol. XIX., pp. 113, 125 (possession by agent 
or guest); Real Property and Chattels Real, Vol. XXIV., pp. 147, 
214,216 (“ possfcssion ” distinguished from “seisin”); Sale of Land, 
Vol. XXV., p. 335, note (e); Settlements, Vol.® X^V., p. 625, note (r) 
(possession of settled h^d). As to delivery of possession suflicieut to con- 
stitute a surrender of a lease, gee title Landlord and Tenant, Vol. XVIII., 
pp. 648, 649. As to adverse possessiou of land, see titles Limitation 
OF .^lONS, Vol. XIX,, pp. 110 et seq. ; Real Property and Chattels 
Beal, Vol. XXIV., p. 283. As to what amounts to possession by a 
mortgagee, see tRIo MorYqage, Vol. XXL, pp. 193, 194. As to the- date 
of ddivery of {mssession on a sale of land, see tiUo Sale of Land, 
Vol. XXV., pp. 367,868. As to the right of a tenant for life of settled ladd 
to possession, see title Settlements, Vol. XXV., pp. 597 et efigt'' As to 
estates in possession, title Real Property and Cuatiels Beal, 
Vol. XXIV.. p. 212. % 

( 1 ) Lord Advocate v. rouw^. North BriUsh Bail. Co. v. Young, iupra, 
at p. 556; Lord Advoed^ v. Lovai {Lora) (1886), 5 App. Cas. 278, 288; 
Kirhy v. Cowderoy, [1912] A. C. 599, P.C. ; Kynoeh^Ud.x. Bewlands, [1912] 
1 Ch. 527, C. A. 
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a person may in i)osse6sion of minerals, although be is not in 
possession of fee. surface and has no actual occupation of the 
minerals (A), I 

^ A documerffcy title commencing with some person rightfully in 
possession or\ho has an admitted or proved right to be in 
possession and connecting itself with the plaintiff is, generaTly 
speaking, and in the absence of any title in the defendant 
adverse possession, sufiicieitt for a plaintiff in an action of 
trespass (/)• 

1500 * If one person is in actual occupation of land, and another 
person who is entitled to the possession enters on the land, the 
. entry vests the possession in the person entitjed and makes the 
■ other person a trespasser (m). Possession acquired by such an 
entry is called constructive possession, as by virtue of such entry 
the person entitled is deemed to have been in possession from the 
time when his right of entry accrued and to remain in possession, 
although he does not continue in actual occupation (a). 


(L) Ki^Donndl v. (1847), 10 I. h. R. 514; Hmith v. Lloyd 

<1864), 9 Exch, 562 ; Ketfse v. PoxveU (1863), 2 K. A R. 132 ; Seaman v. 
Vawdrey (1810), 16 Vcs. 390 ; Adair v. Shajtoe (undated), cited in Norway 
y.jRowc (1812)^ 19 Ve8. 156; Jlodykinsonv. Fletcher {11 SI), 'd Doug. (K. B.) 
31 • Loxc Moor ('o. v. Stanley i'oal Co. (1876), 34 L. T. 186; Rich d. 
Cvllen {Lord) v. Johnson (1740), 2 Stra. 1142 ; DaHmoulh {Earl) v. Spittle 
(1871), 24 L. T. 67; Olyn v, Howell, [1909] 1 Ch. 666; Thompson v. 
nicknmn, [1907] 1 Ch. 550; Ashton v. Stock (1877), 6 Ch. D. 719; Elwes 
V. Brigg Oas Co. (1880), 33 CJi. D. 562. As to the poysession of the 
minerals under copyhold j)ropcrty, see Eardley v. Oranville (1876), 3 
Oh D. 826; Lewis v. Hranthwaite (1831), 2 II. & Ad. 437 ; Keyse v. 
Powell, sapra.^ As to owmivliip of mines gcnendly, see title Mines, 
Minerals, and Quarries, Vol. XX., i>p. 500 et seq. As to the conditions 
governing the bringing of an action of trcspiiss in respect of a mine, sec 
thid., pp. 538, 539; as to the damages recoverable, see ibid., p. 541 ; as to 
trespass byn mine-owner carrying minerals, sec ibid., pp. 587, 5^; as to 
trespass by flooding, see ibid.^ p. 591 ; as to trespass in the Derbyshire 
High Peak mining district, sec ibid., p. 642. For a form of a covenant 
by a mining tenant to preveat trespass by bis employees and a covenant 
to assist the Irihdlord in preventing trespass on the surfwR of land leased, 
see Encyclopa 3 dia of Forms and Precedents, Vol. VIII,, pp. 310, 358. 
For a form of a covenant in a lease by the landlord not to ]^nnit 
the acquisition of rights over the land leased, see Encyclopaedia of Forms 
and Precedents, Vol. VJI., p. 619. 

{1) Bristow V. Comican {ISIS), 3 App. Oas. 041. ^ 

(m) Ibid., at p. 001 ; Jones v. Chapman (18f9) 2 Exch. 803, 821 ; 
Bnicker v. Butcher (1827), 7 B. & 0. 402f Uey v. Moorhovse (1839), 0 
Bing. (N. c.)^; Lows v. Tflford (1870), 1 App. Cas. 414; Uarvey v. 

* Bruges (1845), 14 M. & W. 437- As to forcible entry, see BeiihU v. 
Mamnd (1881). 17 Ch. D. 174 ; Edwick v. Hawkes (1881), 18 Ch. D. 199 ; 
Janes y. Foley, [1891] 1 Q. B. 730;fLoic« v. Telfard ^870), 1 App. Cas. 
^14; and title Criminal Law and Procedub*, Vol. IX., p. 474. As to 
the right to sue without entry in such a case, see p. 851, ante. > i 

(n) ^oiistnictive possession is also sometimes used to denote the 

sion of iTjaaaster or principal by means of hjifServant or agent (PoU^k 
and Wright, Possession in the Common Law, p. 27); compare title 
Irkitation of Actions, Vol.iKIX., p. 125; P- ^ 

^ntry for the purposes of the Real Property Lfnitation 1833 (8 w 4 
Will. 4, c. 27), see title Limitation of Actions, Vol. XIX., p. 129. 


S*CT. 8. 

Who nay 

Documentary 

title. 


CoDstnictiTe 

possession. 
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Shot. 2. 

Who may 
Sue. 

Vhat 

KMSeMiotl i.1 
ufficient. 

)ccupatlon * 
)j serTant 
>r agent. 


1601 ; Any possession, so long as ifc is clear and exciisive and exer- 
cised with the intention to possess, is sufficient tq sulport an action 
of trespass against a wrongdoer (o). A mere trespassdP cannot, how- 
ever, by the very act of trespass immediately and wmout acquies- 
cence give himself possession (p) ; such a person^ay be ejected* 
by«force, if no more force is used than is reasonably necessary (5). 

^The occupation of land by a servant or agent in that capacity 
vests the possession in the master of principal. The servant or 
agent cannot sue in trespass, but the master or principal can (r). 


( 0 ) Foster v. Warblington Urban Council, [1906] 1 K. B. 648, C. A. ; 
Ferry v. Clissoldt [1907] A. C. 73, P. C. ; Glcnwood Limber Co. v. Phillips, 
[1904] A. C. 405, P. C. ; Bristow v. Connican (1878), 3 App. Cas. 641, 657 ; 
Itevefi V. Brown (182d), 5 Biug. 7 ; Catteris v. Cowper (1812), 4 Taunt. 547 ; i 
Qrahamv.I^t(lSOl), 1 East, 244; Purnell y. rouYir;(1838), 3 M. & W. 288; 
Pugh V. Roberts (1838), 3 M. & W. 458 ; Matson v. CooJc (1838), 4 Bing. 
(^. C.)392; Lewis y. Poiw/ord (1838), 8 C. &P. 687; Ashery.Whitlc^k (ISQ5), 
L. R. 1 Q. B. 1 ; Uarper v. Charlesworih (1825), 4 B. & C. 574 ; Every v. 
Smith (1857), 26 E. J. (kx.) 344 ; Gnffitha v. Puleston (1844), 13 M. & W. 
358 ; Heath v. Milwnrd (1835), 2 Bing. (n. c.) 98 ; Carnaby v. Welhy (1838), 

8 Ad. & El. 872* As to the rights of a person under contract which is 
unoiiiorccahlo under the Statute oi Frauds (29 Car. 2, 0 . 3), 8. 4, see Scorell 
V. Boxall (1827), 1 Y. & J. 396; and p. 868,j)o«E i • 

(p) Browne v. Dawson (1840), 12 Ad. & El. 624; Stanford v. Eurlstone 
(1873), 9 Ch. App. 116. 

{q) ScoU V. Brown {Matthew) & Co. (1884), 51 L. T. 746. ^As to trespass 
in respect of lodgings, see Lane v. Dixon (1847), 3 C. B. 776 ; Uartley y. 
Moxham (1842), 3 Q. B. 701 ; WHght v. Stuvert (186J)), 2 E. A E. 721 ; 
Inman v. Stamp (1815), 1 Stark. 12 ; Edge v. Strafford (1831), 1 Cr. Sc J. 
391 ; Fenn v. Grafton (1836), 2 Bing. (n. c.) 617 ; Monks v. Dykes (1839), 

4 M. & W. 567 ; Allan v. Liverpool, Inman v. Kirkdale (1874), L. R. 9 
Q. B. 180, 192; Smith v. St. Michael, Cambridge, Overseers (1860), 3 
E. & E. 383 ; Bradley v. Baylis (1881), 8 Q. ‘B. I). 195, 219, C. A. ; R. 
y. St. George's Union (1871), L. R. 7 Q. B. 90, 97. As to what is 
exclusive possession, see Taylor v. Pendleton Overseers (1887), 19 Q. B. D. 
288 ; London and North Western Rail. Co. v. Bnckmuster (1874), L. R. 10 
Q, B. 70 ; Roads v. Trumpington Overseers (1870), L. R. 6 Q. B. 56. As to 
what is ButUcient possession to support an action of trespass, see Newcastle 
Clark (1818), 2 Moore (c. P.), 606 ; Dyson v. Collfck (1822), 5 
dd. 600 ; lloUis V. Goldfinch (1823), 1 B. &. C. 205 ; Brown v. Notlef 
(1848), 3 Exch. 219; Benham v. Gray (1847), 5 C. B. 138. As to the 
possession of a church, see Griffin v. Dighton (1864), 5 B.*& S.i 93, Ex. 
Ch, ; Qreenslade v. Darby (1868), L. R. 3 Q. B. 421 ; Jackson v. Coiuienay 
(1857), 8 E, & B. 8, Ex. Ch.; Revett v. Broivn (1828), 5 Bing. 7 ; Wolfe v. 
Surrey County (’ouwct'l (Ofor^), [1905J 5 K. B. 439. As to, the foreshore, 
see A.‘G. v. Emerson, [1891] A. C. 649; Fiizhardinge [Lord) v. Purcell, 
[1908] 2 Ch. 139; Hastings Cor})oration v. Ivnll (18^/4),^L. R. 19 Eq. 558 ; 

^ Blundell y. Catterall (1824). 5 B. & Aid. 263 ; Brinckman y. Matley, [1904] 2 
Ch. 313, C. A. ^ c. 

(r) Bertie y. Beaumont (1812), 16 East, 33 ; Mayhew y. Suttle (1854), 4r 
E. & ^347 ; Moore {Lessee) v. Doherty (1843), 5 I. L. R. 449; Allen y. 

• (1862), 3 F. & F. 49; compare titles Limitation of Actions, 

‘ Voi. XtX., p. 125; Real Propekty and Chattels Real, Vol. XXIV., 

f . 147* As to ocApation by a Ucehseo, see Peakin y. J*eakin, [1895] 2 
. R. 359; Taylor v. Caldwell (1863), 3 B. & S. 826, 832. As to ocoupa * 
' tion 4>y the members of the family of the person in possession, ^e^^Searlx 
y. SU^ordshire County Council {Clerk), Gough v. Same (1910), 2 Smith,. 
Reg. Cas. 244; compare nvle Limitation of Actions, Vol. XIX., p. 131. 
Aft to occupation by a i£ortgagor in po^ession, see title Mobtoaoe,. 
Vol. XXL, p. 168. For a ibrm of a clause & an appointment of an agent 
giving- him power to warn and proceed against trespassers, see Encyelo- 
piedia of Forms and Precedents, Vot L, p. 390. 
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1502. If laM is in the possession of a tenant, the tenant (s) is the ^»ct. a. 
proper plaintirfto sue for tr^pass committed in respect of the land ; Who maj 
but where the li*eBf)a 6 s is not merely of a temporary nature, but is 
injurious to tin reversion, the reversioner, although he cannot sue in xepa^Dul 
•trespass, may\^o for the injury done to his intere8t(0. rtsTewioncr. 


1503. A joint tenant or tenant in common of land can maintllin Co-ownora. 
trespass against his co-tenant if the co-tenant expels him from tbe * 
land (a) or destroys the subfect of the co-tenancy without the co- 
tenant’s consent (/>), but not otherwise (r). 

(tf) Including a tenant at sullerance; see title Landloud and Tenant, 

Vol. XVTIL, p. 438. 

{t) The action by the reversioner is not an actii^i of trc^ass. In an 
action of trespass to land the plaintiff alleges that the defoiraant “ broke 
and entered ” tlje laud of the plaintiff (Ballon and Leake, Precedents of 
Pleadings, 3rd*ed., p. 416) ; in an action by a reversioner, the plaintiff 
generally alleges that the defendant injured the plaintiff’s reversion in land 
(ibid., p. 393; Metropolitan Ansociation v. l*et€h (1858), 5 (y. B. (N. S.) 

604 ; Jackson v. Peeked (1813), 1 M. & S. 234 ; Kidgill v. Moor (1850), 9 
0. B. 364 ; llosking v. Phillips (1848), 3 Exch. 168; conif>are title Mines, 
Minerals, and Quarries, Vol. XX., p. 639). A reversioner may suo for 
such i^uries as the' lifflowiug : —structural injury to a house {Sl^elfer v. 

City of London Electric Lighting Co., Meux's Brewery Co. v. City of London 
Electric Lighting Co., [1895] 1 Ch. 287, C. A.); cutting down trees {Cotterill 
v. Ilohhy (1806), 4 B. & C. 465) ; digging holes and spoiling the surface 
of land for the purpo.so of quarrying or mining {Rogers v. Taylor (1857), 1 
H. & N. 706) ; placing the foundation of a wall in the plaintiff’s land 
{Mayfair Property Co. v. Johnston, [1894] I Ch. 608) ; building a house 
with eaves which discharged water on the plaintiffs land {Tucker v. 

Newman (1839), 11 Ad. & El. 40; Batiishill v. Heed (1856), 18 C. B. 696) ; 
pulling down the eaves of the plaintiff’s house and preventing the rain- 
water from flowing on to ‘adjoining laud {ibid.) ; removing a dam plaeod 
for the purptse of diverting a stream so as to irrigate the plaintiff’s land 
{Oreenslade v. Ualliday (1830), 6 Binf^. 379) ; polluting a river by pouring 
sewage into it {Jones v. Llanrwst brban Council, [1011] 1 Ch. 3543, 404); 
flooding land and houses with water {Rust v. 1 icioria Graving Dock Co. 
and London and St. Katharine Dock (Jo. (1887), 36 Ch. 1). 113, C. A.). 

• The reversioner may suo the tenant for doing any act whichsmight bo 
injurious to the reversion, sudli as opening a new door in a house {Young 
V. Spencer (1829), 10 B.#& C. 145); compare title Landi/jhd and 
Tenant, Vok XVIII., p. 600. The reversioner cannoUsue for a trifling 
trespass which produces no substantial injury (Cooper v. Crabtree {\H^2), 

20 Ch. D. 689, C. A.). As to the duty of a tenant when But*d by a 
person claiming possession adversely to the landlord, see title Landia)R1) 
and I'enant, Vol. XVUI., p. 669. For forms of covenants by a land- 
lord not to pemdt trespass, see Enoyclopasdia of Forms and Precedents,* 

Vol. VII., p. 634, Vol. XVI., p. 343. For fon^s of a clause in a lease of 
a sbootingsright by which tlio landlord i|grees to give assistance in pre- 
venting trespass, see ibid., Vol. VIE, pp. 616, 621. 

(o) Murray v. Ball (1849), 7 C. B. 441, see SUdman v. Smi^ (1857), 

8 E. & B. 1 ;Wal8on v. Gray (1880), 14 Ch. D. 192; compare titI?LiiHTA*- 
TioN OF Actions, Vol. XIX., p. 130. 

(h) Wilkinson v. Haygarth (184’/). 12 Q. B. 837 ; Out see Job v. PoUon 

* (1876), L. R. 20 Eq. 84 ; Cresswcll v. Uednes (1862), 1 H. & C. 421. 

(d) Martyn v. Knowllys { 1799), 8 Term Rep. 145 ; Cubitt v. Porter (18287, 

8 B. dc C. 267 ; Job v. PoUon, supra. A co-^ant of a party wall cannot 
‘bring trespass against his co-tenant for pulJpg down the wall merely for 
the purpose of rebuilding iUCubiU v. ForUrMupra), unless he trospassee on 
the property held in severalty by his co-tefant {Mayfair Propertu Co. v. 

Johnston, ri8941 1 Ch. 508 ; compare Stedman v. Smith (1857), 8 E. * B. 1). 
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Ifc is not trespass for one co-tenant to use the coAmon property 
in the natural and necessary course of use or enjyroent, as, for 
instance, by working a coal-mine or cutting the ^rdrifof a field and 
making it into hay (d). 

Sect. 3 . — Treapass ah Initio. 


1604. If a person enters on the land of another under an authority 
gfVen him by law, and while there abuses the authority by an act 
which amounts to a trespass, he becomes a trespasser ah initio^ and 
may therefore be sued as if his original entry was unlawful ((’). 
Instances of an entry under the authority of the law are the entry 
of a customer into a common inn, of a landlord to distrain, of 
a reversioner to see if waste be done, or of a commoner to see his 
cattle (/). « * 

To make a person a trespasser ah initio there must be a wrongful 
act committed ; a mere nonfeasance is not enough (p). • • 


Sect. 4. — Rmrdieii. 

Expulsion. 1605. If a trespasser peaceably enters or is on land, the person who 
is in possession or is entitled to the possession may request him to 
leave, and if he refuses to leave may remov^ him from the land. 


In London and some other citioH the rights of co-tenants of |wirty walls are 
now regulated by statute (London lJuilding Act, 1804 (57 & 58 Viet, 
c. ccxiii.) ; see Standard JUink of Jirilish South America v. Stokes (1878), 9 
Cli. D. 68 ; Knight v. Pursell (1879), 11 (-h. D. 412. As to party walls, boo 
title Boundaries, 4’ences, and Party Wall.s, Vol. III., p. 134. As to 
what c(.n8tituteH posso'^Kion by co-owners for the purposes of limitation 
of actions, see title Limitation of Actions, Yol. XIX., p. 130. As to 
the rights of co-owiiers generally, see title KealTroperty and Chattels 
Real, Vol. XXIV., pp. 202 et seq. (joint tenants). 2i»9 (tenants in common). 
For a form of an award by an arbitrator with refereneo to a trespass 
by brealpng a party wall, see Encyclopajdia ot Forms and Precedents, 
Vol. II.. p. 184. 

(fl) Job V. Potion (1875), L. R. 20 Eq. 84 ; Jacobs v. Seward (1.872), L. R. 

5 H. L. 4Q4. In such eases the remedy of the co-tenant i.s tq 8ue.the other • 
co-tenant to recover a share of the proceeds ; see title Real Property 
AND C hattels Real, Vol. XXIV.. p. 204. t 

{e) Six Carpentm' Case 'Rep. 140a; 1 Smith, L/'C.', 11th cd., 

р. 132. 

(/) Ibid., at p. 133. As regards distress, where distress is made for rent 
justly due, or for money justly duo for relief of the poor, and any irre^arity 
or unlawful act is afterwards done by the distrainor tlie distress is not to 
the deeincil unlawful, nor the distrainor a trespasser *6 initio, but the 
party aggrieved may reco^’or damages for tlie special damage sustained, 
unless tender of amends is made before action brought (Distrews for Rent 
Act, 1737 (ll Geo. 2, c, 19). ss. 19, 20; PoorJ^elief Act, 17-^ (17 Geo. 2, 

с, 38), sJS ; Koiigers v. Parker (1866),* 18 C. B. II2 ; Lucas v. Tarleton 
(•1858), 5^1. k N. 110; Attack v. Bramwell 3 B. & S. 620; but see 

• Phisyeoed Collieries Co., Ltd.x. PaHridg^ Jones (t* ('o.,Ltd., [1912] 2 K. B. 
346 ; W iniei'boume x. ^Morgan (1809), 1 lEast, 396 (where there was a further 
substantive trespass); Virtue v. Beasley (1831), 1 Mood. &R. 21). Asheriff 
tfno enters land under legal process becomes a trespasser by remafting 
there for more than a reasonable time (AsA x. Dawnay (1852), 8 Exch^ 
237 ; Playfair x. Musgrove fi|846), 14 M. & W. 239), but is not, it seems, 
a trespasser a6 initio (Lee ^ Dangar, Grant, dt Co., [1892] 1 Q. B. 231, 
242, 0. A.). I 

(g) Shorland v. Ooveti (1826), 6 B. & C. 485 ; West v. Nibbs (1847), 4 
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using no mo^ force than is reasonably necessary; if a trespasser sect. 4. 
enters with f(^e and violence, the person in possession may remove Remedist. 
him without!^ previous request to depart (h). If the force or 
violence us«f in turning out a trespasser is excessive, the person 
who uses suii^i fcn*ce liimself commits a trespass upon the person 
of the person rSmoved (i). To justify the expulsion of a trespasser, 
the person who uses force must be in possession or acting under ^ 
the authority of the person jn possession (./). • ^ 

If a trespasser erects a building on the land of another, tlie person I'uiimpdown 
who is entitled to the possession of the land may pull down the 
building, even though the trespasser is in it (A). 

1506 . If a person who is entitled to the possession of land enters l orcii^p 
or is on the land and expels the occupier Ijy force, ho may in <-ntry. 
certain cases be indicted for a forcible entry, hut l4^ cannot be 
sued for tre^ass to the land (/). If a person who has the legal 
title t(7 lana is in actual possession of it, and another person 
attempts to eject him by force, the person who makes the attempt 
is liable to be indicted for a forcible entry (m)* 

1607 . If any animal or anything inanimate is uTihuvfully on the i>istr<ya 
land iof a person ai^l is doing damage to the land or its produce 
or to any animal or thing on the land, the person entitled to the 
possession of th6 land may distrain the animal or thing doing the 
damage (??)* 


C. B. 172; see Ladd v. Thomas (1804), 12 Ad. & El. 117 ; Lihetion v 
(1809), 1 East, 139; Winterbourm w. Mor^tn {imd), 11 East 

395. 



Y (1826), , - 

596 ; "iVXtcT V. lE«/5M1847h Vl J Moriurty w. JIhooks (1834), 

C. & P. 084. ^ 

(i) Oregor^f v. Hill (1799), 8 Term Rep. 299; Johnson v.tAortAtaoa 
(1817). 7 Taunt. 689 ; OakesW. lEood (1837), 2 M. & W. 791 ; Ball v. Axte 
(1866), 4 P. & F. 1019 ; Gneen v. BuWww (1830), 4 C. & P. 308 ; Sxmyson ^ 
Morns (181«). 4 Taunt. 821. As to trespassers being injured by animal 
on the land, sec title Animals, Vol. 1., p. 376. 

( j) Holmes V. Bagge (1863), 1 E. & B. 782 ; Monks v. Dykes (1839), 

(k) Burling v. liead (I860), 11 Q. B. 904, distinguishing Perry \ 
Fitzhowe (1846)#8 Q. B. 757 ; see Jones v. Foley, [18»jJ 1 

Davies v. Williams (1851), 16 Q. B. 646 ; Jone% v. Jones (1862), 1 li. & t 
l;.and oei^are Lemmon v, Webb, [18jl6] A. €. 1 (right to lop ovei 
hanging brrfnchosb • 

(l) See title Criminal Law and Procedurk, Vol. IX., p. 47i^ LeiUUh 

▼. MaiUand (1881), 17 Ch. D. 174; Jones y. Foleif, [1891] 1 ^ 

Seott V. Brown (1886), 61 L. T. 746 ; Pollen v. Br«u?er (1859), 7 0. B. (K. « 
371 . Such a fierson may bo sued W trespass to the goods orvenon of th 
occupier, if he causes any injury to such goods or person {Beddall v. 
latM, supra). 

(m) Lows V. Telford (1876), 1 App. Cas. 41i. • t 

* (n) Boden v. Boscoe, [1804] 1 Q. B. 608T 

Boston and Eastern JunetM BaU. Co. vA Midland BaU. to. (1853), 
E. & B. 793; compare title HigiiwaJs, Streets. 

Vol XVI., p. 55. Th^ animal or thing must be taken while the damag 
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I 

SlOT. 4. 1608. In an action of trespass the plaintiff, if he proves the 

Remedies, trespass, is entitled to recover damages,* even althoulh he has not 
Actio^ suffered any actual loss (o). If the trespass is "frei^finpamed by 

troipwa. aggravating circumstances, the plaintiff is entitled^to recover 

DamagM. exemplary damages (;>). If the trespass has caused the plaintiff 
actii^I damage, the plaintiff is entitled to receive si!ch an amount 
.as will compensate him for his loss (q). Where the defendant has 
^ m(*3e use of the plaintiffs land and has^ received benefit from such 

use, the plaintiff is entitled to receive by way of damages such a 
sum as it is just should be paid for such use (r). 

Mitigation o( The defendant in an action of trespass may give evidence in 
damages. mitigation of damages. For this purpose, where exemplary or 
substantial damnges are asked for on the ground that the trespass 
was wilful, ^he defefidant may rely on facts which amount to a 
justification or excuse, although no justification is pleaded («). 

• V 

ia bein^ done (iVormer v. Biggs (1845), 2 Car. & Kir. 31). A locomotive 
engine incumbering a railway (A wfterjfafe, Nottingham and Boston and Eastern 
Junction Bail. Co. v. Midland Bail. (Jo. ( 1853), 2 E. &; B. 793), or nets which 
have been brought on the land unlawfully to catch game etc., if they are on 
the land ( 1 llolf. Abr., tit. Distress (A) ), or corn incumbering the land of the 
distrainor {ibid. ; and see Baker v. Leathes (1810),#Wight. 113), in%y be 
distrained; see, further, title Animals, Vol. I., pp. 379, 380. It is not, 
however, lawful to distrain damage feasant anything which is being actually, 
used, such as a horse which is being ridden, or driven or led {Storey v. 
Bobinson (1795), 6 Term Kep. 138 ; Field v. Adames (1840), 12 Ad. & El. 
649); 2 Wms. Saund. ^(ed. 1871) 675). As to distress damage feasant 

• generally, see titles Animals, Vol. I., pp. 378 et seq. ; Coakes v. IVillcocks, 
[1911] 2 K. B. 124, Gk A. An action of trespass is not maintainable while 
the distress is detained {Boden v. Boscoe^ [1894] 1 Q. B. 608); see title 
Animals, Vol. I., p. 382. 

(o) See p. 848/ ante. As to nominal damages , *800 Twyman v. Knowles 
(1853), 13 C, B. 222. As to damairos generally, see titk' Damages, 
Vol. X., pp. 301 et seq. As to actions for recovery of possession, see titles 
Lani)LOiv> an i> Tenant, Vol. XVIII., pp. b^^etseq.; Keal Property 
AND Chattels Beal, Vol. XXIV., pp. 321 et seq. 

(/;) Davis v. Bromley Urban District Council (1903), 07 J. P. 27^ ; Beeves 
V. F enroscf. {ISdO), 26 L. K. Ir. 141 ; Brail v. Pratt (1848), 2 lich. 413 ; 
Merest v. Harvey (1814), 5 Taunt. 442 ; see Kerbey v. Denby (1836), 2 Gale, 
31 ; JJland v. Jiland (1835). 1 liar. & W. 107 ; lY'ewton v. tlolford (1844), 1 
Car. & Kir. 537 ; Jipinett v. il/lco«(1787), 2Term Kep. 166; Buisellv. Come 
(1704), 2 Ld. Kayrn. 1031 ; Bracegirdle v. Orford (1813), 2 M. &S. 77; 
see title Damages, Vol, X., pp. 32."), 341. Judgment in replevin for 
damage to goods is no bar to an action for trespass to land {Oibbs v. 
Cruikshank (1873), L. K. 8 C. P. 454). As to assessment of damages 
f gainst joint trespassers, see Clark v. Newsam (1847),* 1 Exch. 131 ; Eliot 
yf Allen (1845), 1 C. B. 18^ Brown v. Allen (1803), 4 Esp. 158; and title 
Tort, pp. 487, 488, ante. A judjjment in an action against one^f several 
^ joint trespassers is a bar to an action againit the others fOr the same 

* cause, aMough the judgment is unsatisfied {Brinsmead v. Harrison 

( W72), L.^. 7 C. P. 647, Ex. Ch. ; see Day v. Porter (1838), 2 Mood. & R. 
T61). . . 

{q) See title Dama(7E3, Vol. X., p. 340. « 

(f) Ibid., pp. 341, 343 ; see Whitwhnm v. Westminster Brynibo Coal and 
Coke Co., [1896] 2 Ch. 538, C. A. ; McArthur ct* Co. v. Cornwall, [1802] 
A. C. 75, P, C. ; TAvingstone v. Rawyards Coal Co. (1880), 6 App. Cas. 
26; Jegon v, Ftetan (187?! 6 Ch. App. 742 ; PhxUips v. IlomfrayP 
Fothergill v. Phillips (1871), 04Ch. App. 770 ; AUersoll v. Stevens (1808), t 
Taunt. 183. I 

(•) Skull y.QlenUterimi), 16 a.) SI lOZ. 
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1509. It a substantial case of trespass is proved, the court may, 

in addition to^r^in substitution for damages, grant an injunction 
to prevent the repetition of the trespass (t). Where the trespass is 
of a trifling nature, or where damages are a sufficient remedy, or 
where the grating of an injunction would bo oppressive, an 
injunction will be refused (a). ^ 

1510. In a proper case, on trespass being proved, the court^in 
addition to or in substitutfon for damages or an injunction, may 
make a declaration that the defendant, in committing the act com- 
plained of, was a trespasser (a). 

Sect. 

1611. A defendant in an action of trespass may deny that ho 
entered on the plaintiff’s land. Ee may also deny tharthe premises 
on which tlip trespass is alleged to have been committed are the 
property of or in the possession of the plaintilT ; but if the plaintiff 
is in possession, the defendant cannot set up the title of a third 
person unless he claims under such person (h). 


(<) Ooodson V. liichanUon (1874), 9 (Jh. App. 221 ; lirinckmun v. Vatley^ 
[lOOfl 2 Ch. 313, C. A. ; Hickman v. Maisey, [1000] 1 Q. 11. 752, 0. A. ; 
Eardley v. Qranville (1870), 3 ('h. D. 820, 832 ; Marriott v. East Orinstead 
•Oas arid Water Co., [1900J 1 Oh. 70 ; Lowndes v. Jkttle ( 1804), 10 Jur. (N. 8.) 
220; London and North Western Hail. Co.y. Lancashire and Yorkshire Hail. 
Co. (1807), L. R. 4 Eq. 174 ; Cowper (Earl) v. Baker (1810), 17 V’^CR. 128 ; 
llaigh V. Jaggar (1845), 2 Coll. 231 ; Hodgson v. Jhtce (1850), 4 W. R. 570 ; 
Allen V. Martin (1875), L. R. 20 Eq. 402 ; Stanford v. Hnrlstone (1873), 0 
Oh. App. 110 ; Ardlcy v. St. Pnncras Guardians (187f>), 39 L. J. (CH.) 871 ; 
Bridges v. Highton (1805), 11 L. T. 053 ; Smith v. Brown (1879), 48 L. .1. 
(Cli.) 094 ; Stocker v. Planet Building Society (1879), 27 W. R. 877, C. A. 
Aa to tho granting ot injunctions generally, see title Injunction, 
Vol. XVII. fpp. 197 et seq. 

(w) Leader v. Moody (1875), L. R. 20 Eq. 145 ; Mayfair Property Co. v. 
Johnston, (1894J 1 Ch. 508 ; lUkys v. Halifax ('orporation (19074, 97 
278; Waterhouse v. lEnterAotwo (1905), 94 L. T. 133; Sterens v. Stevens 
(1907), 24 T. L. R. 20; Llandudno Urban Council v. Woods, (1899) 2 Cli. 
706; Belfrens v. Bichards, [1905] 2 Ch. 014; Shelfer v. (Hty of London 
Electric Lighting Co., Me&x's Brewery Co. v. City of London Electric 
TAghting Co., [1895] 1 Ch. 287, C. A. Aft to the praetice of courts of 
equity beff>re the Judicature Acta (see title CouRis, Vol. IX., p. 51, 
note (g) ) in _granting or refufting an injunction in cnses of trespa.'^ft, hoc 
Bateman v. Johnson (1729), Fitz*0. 100; Coulson v. White (1743), 3 Atk. 
21 ; Hanson v, Gardiner (1802), 7 Vea. 305, 309 ; Courihope v. Mapplesden 
(1804), 10 Ves. 290;, ; Crockford v. Alexander (1808), 15 Voft. 138; Kinder 
V. Jones (1810)f IT^Vefl. 110 ; Webster v. South Eastern Kail. ('o. (1851),»l 
Sira. (n. 8.) 272 ; Sandys v. Murray (1838), 1»I. F.q. R. 29 ; and see tMo 
Injunction, Vol. XVII., p. 233. • 

(o) LlanHudno Urban Gouncil v. Woods, supra ; Behrens v. Bichards, 
supra ; Harrison v. Bvtland {Duke), [1893] 1 Q. B. 142, C. A^j Where an 
action of trespass is brought against a defendant who set-s lif) a piiHlic 
rijght of way as a defence, any uthcr poiuon who ysistH the dcrendant ift 
his defence* and who claims ana insists on the »amc right {e.g., a rural 
dutrict council) may be joined as a defendant in oidcr that as against^ch 
p^on a declaration negativing such a right may be made, althougif no 
damages are sought from him {Thomhilf^r. Weeks, [19131 1 438). 

As to criminal proceedings against trespasseis, see pp. 845, 840, ante. 

{h) OUnwood Lumber Go. v. Phillips, [1904] A. C. 405, P. C. As to 
traversing the authori^ of the defendant, sjo Chambers v. Donaldson ( 1 809 ), 
•11 East, 65; Cary v. Pott (1745), 11 East, 70, n. ; Dobresv. Napier {m6), 
3 Scott, 201 ; Ewer ^ Jones (1846), 9 Q. B. 623. The light of a pemon to 
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Trespass. 


I 


Sect. Tj. 
Defences. 

Claim of 
right. 


liikvc and 
licence. 


Right of tlio 
licensee. 


I 

The defendant may admit the entry and justify it on the ground 
that he had a legal right to enter (c). • 

1512. A defendant in an action of trespass may plea^ and prove 
that he is the owner of and has a right to the possession of the 
premises on which the trespass is alleged to have been committed, 
or that he acted under the authority of the owner (d). 

1613. It is a good defence to an action of trespass to land, if the 
defendant proves that he entered on the land by the leave and 
licence of the plaintiff (^). 

If the person in possession of land gives to another person 
licence to enter on the land, then, so long as the licence continues 
and the entry is justified by the licence, the person to whom the 
licence was gjyen canfiot be treated as a trespasser (/). 

A person ^o has been let into possession of land by the person 
entitled to such possession has the right to occupy the lan^ as a 
licensee, until the licence* fs revoked by competent authority, 
although he may have no ef=rtate in the land (f/). An entry on land 


do au act with rcgaid to the properly of another dependa. upon the right 
oT authority which ho really has, not upon that \«Jnch he says h* has 
{Trent v. Hunt (1853), 9 Kxch. 14; Baillie v. Kdl (1838), 4 Bing. (n. c.) 
638, 650 ; Phillips v. Wkitshed (1860), 2 E. &- E. 804); see 1 Wms. Sauud. , 
(od. 1871) 10. As to pleading in an action of trespass to a several fishery, 
see Crichton v. CoUery (1870), 19 W. R. 107. 

(c) See the text, infra. 

• {(i) //olwc# V. iVcir/ands (1839), II Ad. & El. 44 ; v. Toyfer (1846), 

1 C. B. 117, 125; Uy$n v. Clark (1849), 14 Q. B. 05 ; Jones v. Chapman 
(1849), 2 ExcIj. 803; Fry v. Monckton (1840), 2 Mood. & R. 303. This 
defence must be H|i€cial!y plcade<l ; see Bullcii and Leake, Precedents of 
Plciiditigs, 6th od., p. 937. Under the old system •.if pleading the plea of 
the defendant’s ownership was known as the plea of liberum t^emenium ; 
see Slocombe v. Lyall (1851), 6 Exch. 119; Hawke y. Bacon (1809), 2 
Tgj^int. 156; Doe v. Wright (1830), 2 Per. & D.av. 672; Brest v. Lever 
(1841), 7 M. & W. 593 ; Smith v. Koyston (1841), 8 M. & W. 381 ; Davison 
V. Wilson (1848), 11 Q. B. 890. The plea admitted the possesaiup of the 

S laintifl, but assoi-ted a title to the freehold and a light to possessipn in the 
efeiidant (uullen and Leake, Piecedeuts of Pleadings, 3rd ed., p. 80^). 
As to pleading generally, see title Pleading, V(j 1. XXII., pp. 417 ct seq. 
As to justification under a co*owner, see Jacobs v. Seward (187?), L. R. 5 
H. L. 464 ; and p. 8/ft, ante. As to the right of pos8e8.sion, see p. 852, ante. 

{e) As to a licence to enter on land, sec titles Easements and Profits I 
Prendre, Vol. XL, p. 239; Game, Vol. XV., p. 219; Landlord and 
Tenant, Vol. XVIII., p. 337 ; Mines, Minerals, and Quarries, Vol. XX., 
p^667. As to the liability of the owner of la!id towards Uie licensee, see 
Laiiuim v. Johnson {E.) ami Nephew, Ltd., [1913] 1 K. B. o98, C. A. 

(/) This defence must be Specially pleaded {Bennett v. AUcoit (J787), J2 
Terra Rep. 166 ; Kavanagh v. Guiiye (1844), 7 Man. & G. 316 i^Knapp v. 
^Londont Chatham ami Dover Bail. Co, (1863), 2 II. &; C. 212; Hyde v. 
Grq,ham (ll<)2), 1 H. & C. 593). ' TIio plea must cover all the acts of 
trespass [Uayward v. Grant (1824), 1 0. P. 448). A plea of leave and 
licence means leave and licence in fact ; d licence in law mus^ be expressly 
pleaded {Moxon v. Savage (I860), 2 F. & F. 182), A licence is not implied 
oy AkW to the purchaser of goods, tliough sold under an execution mt 
distress, to enter upon the premises of the former owner and take them 
away, ^though they have refilUined there with his consent {Williams v. 
MoirU (1841). 8 M. & W. 488). 

{g) Littkton v. M*Namara (U76), 9 1. R. C. Id 417. As to the right of 
a person who enters on land under a contract which, is unenforceable, see , 
p. 868, post. V 
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tor the purpose of hunting or similar purposes is lawful if it is with 
bhe express otv tacit consent of the person in possession of the land, 
but is unlajvful if there is no such consent (h), 

A bare licence to enter on land is revocable (/), but a licensee 
whose licence has been revoked has a right to a reasonable time to 
go off the land after the revocation of the licence, and if the licence 
is to put goods on land of the licensor, the licence cannot^ b(f 
revoked without allowing •the licensee reasonable time to remove 
his goods (j). 

A licence coupled with an interest, executed and acted upon, is 
not revocable (A*). 

In order that a licence should be a defence to an action of 
trespass, the defendant must have only dqjie an act which the 
licence allows ; thus, a licence to enter a dwelling-hdTise and seize 
goods does not justify a breaking and entering the lionse, unless a 
demafld of* the goods is first made and an intimation given of the 
authority under which the demand is, made (/) ; and a licence to 
enter into a house or land does not justify an entry except in the 
usual way (m). • 

1 « 14 . It is a go#d defence to an action of trespass if the defen- 
dant pleads and proves that ho entered on land in the exercise of 
a legal right (a). A person may, it seems, bo entitled to enter on 


{hy Paul V. Summerhiijfes (1878), 4 Q. B. 1). 9; soc title Asimal‘^, Vol. I., 
p. 808. As to trespass ia purwiit of game, see title Gamic, Vol. XV., p. 225. • 

(i) Wood V. Leadbitier (1845), 13 M. & \V. 838. ♦ 

(j) ("ornish v. Stubbs (I87(0f L- ft. 5 C. P. 334. 

{k) Jones (James) & Sons, Ltd, v. TnnJcerville (Earl), [1909] 2 Gli. 440; 
Vaughan v. Ilampson (T875), 33L.T. 15; Wood V. Manley (IS.'19), 1 1 Ad. & 
El. 34; FeUham v. Cartwright (W^d), 7 Scott, 695 ; Taylerx. If (1817), 
7 Taunt. 374; Liggins v. Inge (1831), 7 Bing. 682. 

(l) Aikins v. Brunton (IsdO), 14 W. R. 636. • 

(m) Ancasier v, Milling (1823), 2 Dow. & Ry. (k. b.) 714. 

(a) A%, for instance, to exercise a right to fish {3lnnnall v. Fisher (1850), 
6 C. B. (if, B.) 850 ; Richardson v. Ch'ford Corporation (1793), J^Uy. Bl. 182, 
Ex. Ch.j; to hunt and shoert (Wickham v. Hawker (1840), 7 M. & W. 63 ; 
Moore v. Plymouth (Lord) (1817), 7 Taunt. 014 ; Pickering v. Noyes (iH25), 
4 B. & C. 639 ; Pannell v. Mill (1848), 3 C. B. 625) ; .to exercise a right of 
way (Holt v. Daw (1861), 16 Q. B. 990; Stacey v. Skerrin (1913), 29 
T. L. R. 655); to die for minerals (Roberts v. Davey (1833), 4 B. & Ad. 
664; Clayton v. Corby (1842), 2 Q, B. 813; Cardigan (Earl) v. Armitage 
(1823), 2 B. & C. 197 ; Hand v, Kingseots (1840), 6 lil. & W. 174 ; Smart v. 
Morion (1856)* 5 ^1. & B. 30; Rogers v. Taylor (1857), 1 11. & N. 7t¥i; 
Hamilton (Duke) v. Graham (1871), D. R. ^ Sc. & Div. 166; BnsseU r. 
MitcheW (1831), 2 B. & Ad. 99); to/ut turf (Fitzpatrick v. Verschoyle, 
[1913] 1 P R. y ; to rcn«)ve an obstruction to defendant’s right to light^ 
(Thompson v. Eastwood (1862), 8 Exch. 69); to abate a n msance (r/ones 
V. WtUiams (1843), 11 M. & W. 176 ; Turner v. Ringwood Hujhway Board 
(1870), L. R. 9 Eq. 418); to jepair a pier in ^public navigable river 
(Lonsdale (Sari) v. Nelson (1823), 2 B. & C. 30^. Sec also Phypers v. 
Ehum (1836), 3 Bing. (n. c.) 250 (lord of a manor justifying a 
fMusgue to enforce admittance); GriMn v. Dighton (1803), 6 B. ^ S. 
93, 108, Ex. Ch. (spiritual incumbent justifying the breaking of a lock 
which lay rector had placed on a door of Tne church) ; Knapp v. Tjond4>n, 
Chatham and Dover RaU^Co. ( 1863), 2 H. & C. 212 (justifying entry on land 
under statutory powers); As to breaking open doors to effect an arrest, or 
to prerent the oomftiission of a crime, or under a warrant to search for 
stoW goods, see Him Criminal. Law and Procedure, Vol. IX., pp. 307, 
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Trespass. 


Sect. 5. the land of another, and to do acts thgre which otherwise would 
Defences, amount to a trespass, if such entry and acts are reasonably neces- 
sary for the preservation of the property of the person entering or 
of the person whose land is entered, or for the preservation of life, 
and if such entry is made and such acts are done in a reasonable 
manfier(/>). 

• y; is a good defence to an action of trespass if the defen- 
dant proves that he committed the act complained of in the lawful 
execution of legal process (c), or in the lawful carrying out of a lawful 
distress (d). ^ 


1516. It is a good defence in an action of trespass that the act 
complained of was an involuntary and ihevitable accident happening 
without negligence 

1616. If a person takes the goods of another and pyts them on 

, his own land, the owner of tlie goods is entitled to enter immeaiately 
remove ^ 

309. 310. As to the right of a police ollicpr to enter a public-house, Bce li, v. 
Smith (I833)f 6 P. 130; title Jntoxicating Liquors, Vol. XVIII., 
p. 132. The defence of justification, must bo specially pjcaded. As to a 
plea justifying a breaking and entering, 'see Curlcwii^y. Laurie (184a>, 12 
B. 040; Taylor v. Cole (1789), 3 Te^m Hop. 292 ; Crowthcr v. Hams, 
hottom (1798), 7 Term Kop. 054; Avon. (1773), Lofft, 304 ; Carridge v., 
/;ou(our (1828), 7 L. J. (o. 8.) (k. b.) 33; Smith v. Shirley (18^46), 3 C. B. 
142. As to a reply to a plea of iustification, see Morrow v. Belcher 
7 Dow. & [ly. (k. b.) 187 ; Taylor v. Smith j\8\0), 7 Taunt. 150; Lynn 
• V. Comer (1860), 2 F. & F. 244. As to excessive damage in the exercise 
(d the right, sec v. Osborne, [1913] 2 Ch. 349. 

{h) Cope V. Sharpe, {1^)12] 1 K.B.49G,(1. A. (entry on land to prevent Are 
spreading); compare Kirk v. Gregory (1876), 1 Ex. D. 55; Huddlesione 
V. Pearson (1824),* 3 L. J. (o. s.) (k. B.)^ 43; Ihype v. Osborne, supra; 
Kirby v. Chessum (1913), Times, 15th and 18th October. ^As’ to the 
liability of a landowner who'protects hia land from water by an erection 
v^jiph injures an adjoining owner, see note (w), p. 849, ante. 

(o) See titles Criminal Law and Procedure, Vol. IX., pp. 307, 3i0 ; 
SiiKRiFis and Bailiffs, Vol. XXV., pp. 812 cf seg. ; Semayne's Cafe ( 1604), 

.■) ('o. Hep. 91 a ; 1 Smith, L. C., 11th cd.,,p. 104 ; Cheasley v. Barv^s (1808), 
10 East, 73; Shorland v. Oovett (1826), 6 B. & C. 485; Unwin v. St 
(^niniin (1843), 11 M. & W. 277 ; Playfair v. Musgrove (1845), 14 M. & W. 
239 ; Jarmain v. Hooper (1843), 6 Man. & G. 827 ; Gregory Sloman 
( 1852), 1 E. & B. 3(rt) ; Fercival v. Stamp (1853); 9 Exch. 167 ; Carnaby v. 
Welby (1838), 8 Ad. & El. 872 ; Pugh v. (kiffith (1838), 7 Ad. & El. 827 ; 
Tancred v. Allgood {1850), 4 H. & N. 438 ; Harrison v. bixon (1843)» 12 M.’ 
i\s W. 142 ; Sowell v. Champion (1837), 6 Ad. & El. 407 ; MeUing v. Leak 
(1855), 16 C. B. 652 ; Edmunds v. Pinniger (1845), 7 B. 658 ; Delaney 
V. Fox (1856), 1 C, B. (N. 8.) 166 ; Edwards v. Hodges (185^, 15 C. B. 477 ; 
Pedhy v. Daris (1861), lOS^. B. (K. 8.) 492; Fielding x. Lee (^^65), 18 
C. B. (N. s.) 499; Perkins v. Plyi/npton (1831), 7 Bing. 676. lAs to the 
^liability of an agent of the Crown for acting under a wriit of extent, eee 
Pri^keon Y%^[ellor (1012), 28 T. L. R. 201. This defence toust be specMy 
jjieadcd. 

(d) Sec title Distress, Vol. XL, p. 1 17.' This defence musl^ be specially 
pleaded. > 

(ef See Basely r, Clarkson (1681), 3 Lev. 37 ; William v. Price (18311), 

3 B. vS: Ad. 695; see p. 845, ante.^ As to tender of amends in the' case 
of an accidental trespass, see llhmitation Act, 1023 (21 Jao. ),o. 16), s. 5; 
imd note (h), p. 863, post This defence need not, it seems, be specially 
pleaded (Bumhold v. London County Cduncil (H90d), 25 T. L. R. 541, 
C. A., disapproving Winchelsea {Dowager Oountee$\,y. Bediy (1886), 2 
T. L. R. 300). \ 
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on the land for the purpo^ of retaking: his own goods ( O. If a Sect. 5. 
person wrongfully; places his own goods on the land of another, the Defenoes. 
occupier of the laud is entitled to enter the land of the owner of 
the goods fof the purpose of depositing the goods there 

1517. There are some statutes which authorise a person in ^mr- Tender of 
ticular cases who has committed a trespass to make a tender of amends, 
amends before action, ancj if a sufficient tender is made the 
defendant is entitled to succeed in the action (A). 

1618. In some cases the right to sue for trespass may bo taken Act of 
away by an act bf the legislature relieving a person who has com- 
mitted a trespass from liability for his act(i)* 

1819. The defendant in an action of trespass to land may set up sututo of 
the defence that tlfe action is barred by lapse of tHe statutory 
period of liimtation, that is, six years from the accrual of the cause 
of acti(Jli (A ). 


Part ML— Trespass to Goods. 

Se^t. 1.— Definition, 


, Sud-Skct. \.-~\Vhai is Tres/mss to OikmIs. 

1520. Trespass to goods is an^unlawful disturbance of the posses- Unlawful 
8ion(0 of the goods by seizure (w) or removal (ai or by a direct act 
causing damage to the goods {h), % 


• 

( f) PatricL'y. Colerick (1838), 3 M. Sl W. 483 ; Mood V. Mfinley (1831)), 
ll Ad. & El. 34 ; Anthony v. Haney (183^), 8 Bing. 186 ; Webb v. Beavan 
(1844), 6 Man. & Ct. 1055; Bnrridge v. NivoletUfh (1861), 6 H. 

Btndies v. Higgs (1861), 10 C. B. (n. s.) 713. This defence must be specially 
pleaded. 

(<jf ) IUa\\ Sheward ( 1837), 2 M. & W. 424. This defence must Jjo specially 
* pleaded. 

{h) liee Lliuitation Act 1623 (21 Jac. 1, c. 16), ». 6 (negligent or 
involuntary trespai^) ; Distress for Kent Act, 1737 (11 feo. 2, c. 19), s. 20 
(lawful distress followed by unlawful act); Lands Clauses C'onsolidation 
Act, ^1846 (8 & 9 Viet. c. 18), s. 135 (trespass in execution of Lands 
Clauses Consolidation Act, 1845 (8 fie 9 Viet. c. 18), or the special Act, or 
any Act inconwrated therewith) ; Railways Clauses Consolidation Act, 
1846 (8 fit 9 v/ct c.*20), 8. 129 (trespass m execution of tlie Railway* 
Clauses Consolidation Act, 1845 (8 fit 9 Viet. c^20), or the special Act, or 
any A'tt i^orporated therewith ) ; and see, generally, Public Authorities 
ProtectionAct, 189^(56 fit §7 Viet. c. 6lf, 8. 1 ; title Public Authorities 
AND Public Officers, Vol. XXIIL, p. 348. This defence must Im spechilly 
pFcaded. . As to the effect of a tender of amends, see Jones v. Qooday 
(1842), 9. M. ^ W. 736; WiUiams v. Price (183^, 3 B. fit Ad. 696;* 
Bullen and Leake, Prec^edenta of^Pleadingn, 3rd ecr, p. 790. 

’ (0 PhiUips y, Eyre {1870). L. R. 6 Q. B. I, Ex. Ch. 

(k) See title Limitation op Actions, Vol. XIX., p. 37. This def^e 
must be specially pleaded. 

* (1) Ab to what oonetitutes poMcssion olPgoods, see title Personal 
Property, Vol. XXII., pp. 391 et seq, 

(m) Crazier v. Cundey (ift27), 6 B. & C. 232 ; see Hartley v. Moxham 

’ fa). For notes («). (6). see p. 864, post 
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The subject-matter of trespass to goo^s must be a personal chattel 
of which the person complaining of the wrong, may have lawful 
posses 8 i(m (c). ^ 

A person cannot sue in trespass, unless he is in actual possession 4 
or has a right to the immediate possession of the chattel in respect 
of \fhich the action is brought (d)* 

•1521. An action may bo maintained England for a trespass to 
goods committed in a foreign country, if the act is not justifiable 
by the law of such country (c). 


(1842), S Q. 11. 701 ; Jones v. Lewia (1836), 7 C. & P. ^43? Ar to a trespass 
by illegal distresR, see title Distress, Vo). XL, pp. 193 et aeq. ; by 
wronghil execution, see title Execution, Vol. XIV., pp. 28 et aeci., 41. 

{a) Tlio technical t^trm for a removal in trespass is asportation : any 
unlawful refhoval, however slight, amounts to a trespass {Kirk v. Gregory 
(1876), 1 Ex. D. 55). As to asportation in larceny, see title Criminal 
Law and Procedure, Vol. IX., p. 63Q. ■ » ^ 

{b) Any damage, however slight, is sufficient, such as, for instance, 
“scratching the panel of a carnage” {Fouldea v. Willoughby (1841), 

8 M. & W. 540, per Alderson, D., at p. 540) ; see Wennhak v. 
Mortjnn (1888),«20 Q. B. D. 635. As to trespass hy beating or 
driving or infecting or killing animals, see Wright wi Eamacot (lo67), 

1 Wins. Saund. (e<l. 1845)84; Dand v. Sexton (1789), 3 Term Re^. 37; 
Thompson v. Berry (1723), 1 Stra. 551 ; Anderson v. Biickton (1719), 

1 Stra. 192 ; Wright v. Jlctton Downs Co-omr(itire Society (1884), Cab. & EJ. 
200 ; Varrulhera v. lloUia (1838), 8 Ad. L El. 113 ; Bunch fV. Kenninqton 
(1841), 1 Q. B. 679 ; Wilder v. Speer (1838), 8 Ad. & El. 547 ; Bignell v. 
Clarke (1800), 5 II. & N. 485; Oxley v. Wnita (1786), I Term Rep. 12; 

* Shier V. Swann (1730), 2 Stra. 872 ; ))ye v. Leaiherdnle (1769), 3 Wils. 20 ; 
Shnnod v, London^and North Western Rail. Co, (1849), 4 Exch. 580; 
ElUa V. JjoJtuH Iron Co. (1874), L. R. 10 C. P. 10; and title Animals, 
Vol. I., pp. 308, ,39.">. 

(c) Baron v. Desman (1848), 2 EXch. 167 ;* Daria v. Neat (1833), 6 
C. & P. 167. As to possession of wild animals, see titles Animals, Vol. I., 
p. 370 ; Game, Vol. XV., p. 212. As to trespass in respect of fixtures, see 

aMCfick v.J)enbigh (ISOO), 6 .fur. (N. S.) 998; Boydcllv. il/‘J/ic5oc/ (1834), 

1 Cr. M. k R. 177, per Parke B., at p. 179 ; Piit v. Shew (1821), #B. k 
Aid. 206. As to trespass iii respect of turf which has bofii cut, see 
Cremien Connor, [1913] 2 I. R. 119. As to various kind# of lawful^ 
possession other than ownership, see pp. 865, 905, post; and as to agents, 
sec, generally, title Agency, Vol. I., pp. 203 fit seq. ; as to bailees, title 
Auction and Auctioneers, Vol. L, pp. 514, 515, 520 et eeq.c Bailbobnt, 
Vol. I., pp. 523 et sen. ; BANKERS AND Banking, Vol. I.,pp. 627, 628, 632 
et aeq. ; Work and Labour; as to carriers, title Carriers, Vol. IV., pp. 6 
et aeq.; as to distress, title Distress, Vol. XL, pp. 115 et aeq.; as to 
execution, title Execution, Vol. XIV., pp. 4 et aeq., 37 et aeq. ; as to lien, 
•titles Auction and Auctioneers, Vol. I., p. 517 ; Bankers and Bank- 
wo, Vol. I., pp. 620 aeq. ; Building Contracts, Engineers, and 
Architects, Vol. III., pp. 264 e^aeq. ; Inns and Innkeepers, Vol. XVII., 

^ pp. 323 e< eeq. : Lien, Vol. XIX., pp. 1 et aea.fi Solicitous, Vol. XXVL; 
Work a^d Labour; as to pawnees and pledgees, title Pawns and 
Pledges, Vol. XXIL, pp. 243 et $eq., 260 et $eq.; as to receivers, title 
• Receivers, Vol. XjKIV., pp. 376 et $eq. ; as to the master of a ship, lee 
title Shipping and Navigation, Vol XXVL, pp. 224 aeq:; as to 
solicitors, see title SouCiTORS, Vol. XXVL ; as to stockbrokers, see 
tftie Stock Exchange, p. 238, ante. 

(d) Forman v. Dawea (1841), Car. & M. 127 ; Pritchard v. Long (1848), 

9 M. & W. 666 ; Aahby v. "jiinnitt (1838), 8 Ad. & El. 121 ; Wonnhak v.* 
Morgan, supra ; and see p. 865, post. 

{e) Carr v. JPmew Times Co., (1902) A. C, 176; Buron v. Denman, 
supra ; Machado v, Foniest [1897] 2 Q. B. 231, C.|A, ; see title Confugt 
of Laws, VoL VI.. pp, 248, 249. \ 

t. \ 
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Sui1“Sect. 2 . — awl Tronr. 

• 

1522. Trespase and trover are analo^^oiis actions, each of tliein 
arising out (jf an unlawful dealing with personal chattels ; in neither 

% action can the plaintilT succeed, unless he had, when the unlawful act 
was committed, ihe possession, or a right to the iinmoiliate possession, 
of the chattel unlawfully dealt with ( /'). The gist of an action of 
trespass is an unlawful taking or removing or damaging of a jiorsoaal 
chattel; the gist of an action of trover is the wrongful conversion 
of a personal chattel to the defendant’s use or to the use of some 
third person o^ the destroying or changing the quality of the 
chattel (//). A^n act of trespass may he complete hy an unlawful 
taking without any conversion (//), and an act may amount to con- 
version, where there is no unlawful taking An aej^of trespass 
may be accompanied or followed hy a conversion, and in such case 
the owner of the chattel may sue in trespass or trover, or in both, 
or he rifay sue in trespass alone and may give evidence of the con- 
version in aggravation of the damages (/i). In an action of trespass 
the plaintitf may recover vindictive or only nominal damages, hut 
in an action of trover the damages are generally flic value of the 
goodsj/) or of the plaintiff’s interest in them {m\ 

Sect. 2. — Nature of Rujht of Possession Infrimjed, 

1523. Ailiaintilf in an action of trespass to goods cannot succeed 
unless htj proves that ho had, at the time when the unlawful act wad 
committed, actual possession, or a right to the immediate possession, 
of the chattel in respect of which the act w’as coiffmitted (//) ; if his 
right accrued subseipiently to the unlawful act, ho must prove that 
his right related hjick the time of such act, and that the act was 
unlawful wl^en it was committed (o). 

As against a wrongdoer any possession i.s sufficient (p), provided 
that^t is coiiipleto and unequivocal (q). 


(/) As t(5 trover, seo Bradley v. Copley (18ir>), 1 C. B. 685i and 
► gouerally, ^itle Tjioveii anj> Detinue, pp, 887 et seq., post. As to 
trespass, see the text, infra. 

iq) Smith V. Milks 1 Term Rep. 475; Fouldes v. Willoughby 

(1841), 8 M.^ W. 540; see title Tkoveu and Detinue, p. 888, 

(A) Fouldes v. W illoughby, supra ; Price v. Jlelyar (1828), 4 Bing. 597. 

(t) )ri7«0H V. Barker (1833), 4 B. & Ad. C14 (A. who knowingly receives 
from B. a chattel belonging to C. which B. has wrongfully seized, and who 
afterwards on demand refuses to give it up to C., cannot bo sued in trespuh'^i 
unless the cliatteT was seized to bis use, but can bo sued iu trover) ; si » 
West V. Mbbs (1847), 4 C. B. 172. 

(IS) Praay^ Pratt (1848), 2 Exch. 413. * A recovery in trespass is a bur 
to an action of trover for tlie same taking (Butt v. Hosier (108jjj), 2 Mod. 
Rep. 318). „ , * 

(l) Smith V. Milks (1786), 1 Term Rep. 475, 481 j Uollins v. l^owler 
(1875), L. R. 7 H. L. 757, per BreA, J., at p. 781. 

(m) See titloTnovER and Detinue, p. 910. jwst. 

(ry V. Mamuky (1791), 4 Term Rep. 489. As to possossion^f 

gooos, see tlie text, in/m. ^ ^ 

• ( 0 ) Tharpey. StaUwood (1843), 5 Man. & 760; Be Ooldburg (No. 2), 

Ex park Page, [1912] 1 K. R. 606 ; Be Ashwell, Ex parte Salaman, [1912] 
1 K. B. 300. As to relatorf back, see note (d), p. 845, ante. 

ip) Jeffries y. Great Weskm Bail. Co. (1856), 6 E. & B. 802. 

*(5) Young v. Uichem (1844), 6 Q. B. 606. A mere transient and 

H.L.— xxvy. ’ 3 K 
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Sect. 2. 
Nature of 
Bight of 
Possession 
InMnged. 

nm of 
property. 


Co-owncr. 


ilailmcnt. 


1524 . The right of properly in goodr. draws with it a right to the 
possession (r), and where no one else is lawfully in possession the 
owner may sue in trespass although he has no actual physical 
control over the goods (s). Proof that a person has the property 

a jhattel is priwd facie evidence that he is in possession (f). When 
the possession is doubtful, it is attached by law to the title (u). If 
9 person has a property in si chattel at his election, by bringing an 
action of trespass in respect of the chattel he elects to take the 
chattel and is competent to sue (/r). 

1525 . One co-owner of goods may not sue another co-owner in 
trespass, unless the latter has ousted his co-owner or destroyed the 
common jiroperty yithout his co-owner’s consent (x), 

1526 . An owner cannot sue in trespass if he has parted with the 
right of possession, as, for instance, by letting the goe^ls oi\^irel^a) ; 
but an owner who gratuitously permits another person to use his 
goods may sue a third person in trespass for an injury done to the 
goods while t\^y are so used (h). If a bailee of goods (r) is entitled 
to the exclusive possession of the goods, the bailee and not the 
bailor is the proper plaintiff to sue in trespass. If a bailee v?ho has 
a right to the exclusive possession of goods does an act which 
amounts to a determination of the bailment, the right to sue tlfeii 
vests in the bailor (d); thus, if-^v bailee of goods unlawfully destroys 
them, ho is liable in trespass to the owner, as the destruction 
determines the bailment (c). 

On a bailmenf of goods which does not exclude the right of the 
bailor to immediate possession, either the bailor or the bailee may 

c* 

equivocal possession is no groiiiul for an action of trespass v. Wing 

'<1826)? 6 L. J. (o. s.) (k. b.) 55). As to possession of game, sec Blades v. 
Higgs (1805), 11 H. L. Cas. 021 ; title Gvme, Vol. XV., p. 212. o 

(r) Dunwich Corporation y. Sterrg (1831), 1 B. & Ad. 831 ; compare title 

Personal Property, Vol. XXII., pp. 303, 304. J 

(s) Lotan v. Cross (1810), 2 Camp. 405. ** • 

(<) Ibid. , 

(u) Bavisag Margretf [1804] 2 Q. B. 18, C. A. 

(ic) Thovids V. Philips (1836), 7 C. & P. 573. As to clec'lion generally, 
sec, further, title Equity, Vol. XIII., pp. 116 et seq. 

(x) Uigqins v. Thomas (184G), 8 Q. B. 908; Mayhew v. Uerrick (1840), 
7 C. B. 229. As to sale by one co-owner, see ibid. As to co-ownership of 
personal proi)erty generally, see title Personal Property, Vol. XXII., 
pp. 403, 404. 

(a) Ward v. Macnulcy (170J), 4 Term Rep. 480. As to ^he repiedies 
of the owner of goods let on hire, see Bcan;^. WhiUaker (14i24), 1 C. & P. 
347 ; title Trover and Detinue, p. 906, post. 

(b) Lotan v. Cross, supra ; see Wooderman v. Baldock (1819), 8 Taunt. 

676. A person d^pa not lose his possession of goods by mixing them witli 
those of another provided that tho^ can still be distinguished {Colwill 
V’. Beeves (1811), 2 Camp. 675); see titles Bail.ment," Vol. I.,"p. 642T 
Personal Property, Vol. XXII., p. 401. ^ 

(o) As to the rights oL the different classes of bailees generally, see 
title Bailment, Vol. I., 623 et seq. 

{d) Ward v. Macauiey, supra. The bailor may, it seems, sue for the 
damage to his reversion, if any, but it is nod; an action qf trespass. 

(e) Co. Litt. 67 a ; Salop (CounUss) v. Crompton (1600), Cro. Eliz. 777, 
784. ' 
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sue a wrongdoer in tresptjsa (/) ; thus, where goods are iu the’ skot. 2. 
custody of a carrier, either the carrier or the owner of the goods Nature of 
may sue for a trespass committed in respect of them(j/). Right of 

. A shopkeeper may sue for a trespass to goods sent to him on Possession 
sale or return (/j). Infirlnged. 


The master of a ship has sufficient possession to enable liiir^to (j.hhIs on sale 
sue for a trespass to goods on board the ship (i). The charterer of V ietum. 
a ship, however, has not possession of the ship, unless the terms If 
the charterparty are such as to give him the possession (A). 

An auctioneer who is entruslod with goods to sell, whether Auotioncvr. 
in a public auctioli room or on the premises of the owikt of the goods, 
has sufficient possession of the goods to enable him to sue in 
; trespass (/)• 

1527. A mortgagee of a chattel may not sue in trespass, unless he 
is.in po}j^essi<vi or has a right to immediate possession (wi). If a 
mortgagee of a chattel seize.s the mortgaged chattel when he has no • 

right to seize it, lie may be sued in trespass by the mortgagor (a), 
if a third person commits a trespass to a mortgaged chattel at a 
time when the mortgagee has no right to seize, tlfe mortgagor is 
the proper plaintiff 

,1528. If premises aro demised to a tenant, the tenant may hiumt. 
maintain tret^ass against a wrongdoer who severs and carries away 
tlxtures attached to the freehold (]>); but if limber is cut down, the 
right to the possession of the timbfer vests at once in the reversioner, 
and he alone can sue a wrongdoer who carries th^ timber away (7). 

1529. The property in a tombshino erected in a churchyard or Toiiibsionc. 

. cemetery remains in thft person who erected it, and the iiorson in 


{JLThe Winkfield, [1902] P. 42, C. A.; NicolU v. Bastard (t835),«S?'* 
€r. Al. & R. 659 ; Booth v. WiUon (1817), 1 B. & Aid. 59; Com. Dig., 
tit. Trespa^ft (B. 4) ; 2 Roll. Abr. 509. 

• (y) IParcfV. (17 OJl), 4 Term Rep. 489, 490 ; bco titloCARRiKKS, 

Vof. IV., p. 92. 

(A) Colwill V. Reeves (18P1), 2 Camp. 575. 

(*) Moore V. Robinson (1831), 2 B. & Ad. 817. As to tin* riglits of a 
master over cargo geiuTally, sec title Siiippinq and Navigation, 
Vol. XXVI., pp. 224 et seq. 

(A) Dean v. llogg (1834), 10 Bing. 345 ; see, turther, title Shipping and 
N.wioation, Vol. XXVI., p. 85. 

(1) Williams v. ^lillington (1788), 1 Hy. Bl. 81. But an auctioneer who* 
is entrusted with the sale of fixtures attached to ftie freehold, the purchaser 
beipft boui^ J;o detach and remove themf has not such possession as will 
cnaDle him to bring trespass for their removal [Davis v. Danks (1849), 

3 £xch. 435). As to the rights of an auctioneer gencrallyf sec title 
Auction and Auctioneee.s, Vol. I., pp. 520 et sea. 

(i») Bristly v. Kendall (1862), 17*Q. B. 937 ; Whit^. Morris (1852), 11 

• C. B. 1015 ; WXeeler v. MonUfiore (1841), 2 Q. B. 133 ; Massey v. fSladen 
(1868), L. R; 4 Exch. 13 ; Toms v, WiUon (1862), 4 B. & S. 442. 

(nf Briorly v, K^ndaU, supra; see title Bills of Sale, Vol. III., p. 67. 

• ( 0 ) Brierly'v. Kendall^ supra ; Toms v. W0Uon, supra. 

ip) BoydeU v. M*Michqel (1834), 1 Cr. M. & R. 177, 179. 

(y) Evans v. £7van« ( 1»0> 2 Camp. 491 ; Boijdell v. WMichaeU supra. 
This is BO even" if there b no express reservation to the landlord of the 
timber {Ward v. Andrem (1772), 2 Chit. 636). 

3 K 2 
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Sect. 2. 

Nature of 
Right of 
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InfVinged. 

Katry uadar 
♦nenforreumc 
contract. 


Resistance. 

€ 

RctalJati;. 


Damages. 


whom such pro 2 )orty is vostod may giainfcain trespass against a 
person who wrongfully removes and defaces the Jbombstone (r). 

1530. A i)erson who enters on land umler a contract which is , 
unenforceable by action because of s. 4 of the Statute of Frauds 
aq^l who places his goods on the land, may justify his possession on 
the ground that the contract gave him a licence to enter, and may, 
N his goods on the land are seized, sut; the wrongdoer in trespass {t\ 

Sect. 8. — Itemrdica. 

1531. If one person wrongfullv Bcizes the gooils of another, the 
owm;r may resist the seizure and may use such force as is reason- 
ably necessary ; if the goods are wrongfully removed or are in the . 
wrongfuU{)os.seH8id^i of someone else, the owner may retake them' 
and iiiJiy use force if nece.ssary, and may enter on the land of the 
wrongdoer tor the purjiose of recovering the goods ^ 

1532. In an action of tres 2 )ass to goods the plaintitY is entitled to 
recover damages for the wrong committed by tbo defendant and for 
loss sustained Jby the plaintitY in con.sequence of the wrong (/>). The 
plaintitY need not, ho\vover, prove actual damaget except perhaps in 
the case of a treBjiass committed in resiiect df an animal (r)f 

If special damage is claimed but not proved, the plaintitf may 
recover general damage (d). 


(r) Spofyner v. Jirewnter (I82r)), 3 Bing. 13G ; see Ashbij v. Jinrris (1808), 
L. U. 3 P. 523, 530. So ilio owiot of a pow may maintain tiespass 
against a wrongdlier for breaking it {Dawtric v. Dec (1020), 2 Uoll. Kep. 
130); compare n. 850, ante. As to t!n^ rights of the inenmbont and 
churchwarUojiS of the parish in connexion witii tomlistones, see titlo 
Ki'CLESiAsm AL Law, Vol. XI., pp. 641, 542. * 

(h) 21) Cur. 2, c. 3; see title (’ontuact, Vol. Vll., p. 3Gi. 

(t) Crosby y, irruhrawf/* (1805), 6 East, 602; see Maddison v. Akhrson 
‘•(1883f, 8 Ap[). C3is. 467, 474; contra, Carrington v. lioot^ (1837), 2 M. & W. 
248, disapproved in Britain v. Uossitcr (1871))> 11 Q. B. D. 123, C. •A. As 
to tlie dctt'rmination of the licence in such a case, sec Crosby y> Wadsworth, 
supra : Knd p, 860, ante. • 

{a) Blades v. Iliggs (1861), 10 C. B. (N. s.) 713; see IVchh v. Beavan 
(1844), 6 Man, & O. 1055; 3 Bl. Com. .4; compare title Distress, 
Vol, XI,, p. 20ik As to seizure under a bill of sale, see ,titlo Bills oe 
Sale, Vol. III., p. 68. The property in current coin and in negotiable 
securities passes to a bond fide holder, and the original Owner lia.s no 
liglit to retake them; see title Bills of Exchange, Promissory Notes 
AND Negotiarlk INSTRUMENTS, Vol. II., p. 461. Stolcii goods wliich 
I liavo been sold in market overt become the p^op^^t 3 F of the buyer, but 
this property, except the case of coin and negotiable securities, may 
bo divested by the conviction of the thief ; see title CRiMi^iAL La^w aS'i> 
Procedure, Vol. IX., p. 686. As to case® under the Fcfctors Act, 1889 
(52 & 90 Viet. 0. 45), s. 0, where an innocent purchaser for value obtains a • 
title to goods, see title Criminal Law and Procedure, Vol. IX., p. 686^ 
note (w»). • • 

(6) ir«filcr v. Sheernmn (1862), 3 F. & F. 259; sbo title Damages,., 
A’ol, X., pp. 326, 342 ; and p. 858, ante. • 

(c) Slater Swann (1730), 2 Stra. 872. As to damages for iniury to 
goods, see No. 7 Steairy^Sand Pump Dredger (Owners) V. S.S. Greta 
Holme'' (Owners), The ** Greta Holme," [1807] -A. C. 598; Steamship 

Mediana" (Owners) v. Lightship ** Comet" {Owners, Master and Crew), 
The “ Mediana," [1900] A. 0. 113. \ 

(d) , Doss V. Doss (1866), 14 L. T. 646, P. C. Atf <to special and general 
damage, see title Damages, Vol. X.> pp. 303, 304. 



Part III. — Trespass to Goods. 


If a person with a limited interest in goods sues a stranger for 
trespass to the goods, he may recover the full value of the goods 
if they are destroyed, but wliat he recovers above the value of his 
own interest hb recovers in trust for the owner of the goods (c). 

^ If a mortgagor recovers judgment in trespass against the mort- 
gagee for a i)ronnfture entry, the imjasure of damages is the val#e 
of the mortgagor’s interest (/I 

A judgment in trespass obtained by a bailor of goods is a bar t<f 
an action by the bailee, and vice n rad {(f). 

If a wrongdoer seizes and sells a chattel, the person in possession 
may waive the toft and sue for money had and received (It). 

1633. Tlie plaintiff in an action of trespass may in a proper case, 
sin addition to or siihstitulion for damages, ohtaj^ an injiyiction to 
prevent the continuance or repetition of the wrongful act, or a 
declaration tlnit the defendant was a trespasser in connniLting the 
act compfuincJ of (i). 

Sect. 4. — DifcticeH, 

1534. In an ac^on of trespass to goods the defendiint may plead 
that goods belon*^ to liiiii, or may deny that tlu'y are the 

(V) The WinLficU, [1902] I*. 42, A. As to tlio ine.iKnrc of damagra 
for au unlawful toinovul ol goods, hoc Walker v. Sheerman (1802), 3 F. vV F. 
259; Page v. Hatch ff (1832), 1 L. ,J. (c. v.) 57. As to tho ineasuro of 
damagos lor an unlaw tul soizure under colour of legal process, see Keene 
V. hake (1849), 4 Kxcli. 388; lluUowmj v. Turner (IS^o)* 0 Q. 15. 928; 
Loton V. Deeereux (1832), 3 15. k Ad. 343; Walker v. OUling (1802), 1 
H. k C. 621 ; Pickaang v. Truste (1790), 7 Term Rep. 53 ; Dose v. Doss 
(1800), 14 L. T. 04(5, P. i\ As to (he measure of damages for tho 
^csi ruction of a ]»icturc which is a scandalous libel, see Vu Post v. 
Pensford (18iul, 2 Camp. oil. As to dam.'vgcs for a trespass by or in 
respc<tt of cattle, see v. Puckton (1719), I Stra. 192; Thomj^son 

V. Jkrr^ (1723), 1 Stra. 551. As to the measure of damages generalTy, see 
title Damages, VoI. X., pp. 331 ei scg. 3’hcre is no sct-ofl allowed iu 
iiclions of tr^spas.s (Hawkins v. Paynes (1823), 1 D. .1. (o. S.) (k. B.) 107 : 
Dillard v. Brftian (1841), 8 M. k W. 575). In an action of trcspaift for tho 
r( taking of good.s from a buyer who has bought tliem on credit and has 
not paid for them, evidence bf the debt cannot be given in irntigation of 
<lamage8 {IlanHiins v. Paynes^ supra ; (lUlard v. Priitany fupra) ; but now 
the defendant iu such an action might counterclaim for the debt (R. S. C., 
Ord. 19, r. 3). As to a plea in such an action of payment alter action 
bi ought, see Kundle v. LittU (1844), 0 Q. B. 174. As to sc.t-olT and counter- 
claim generally, 6<^e stitle Set-off and Countekclaim, Vol. XXV., 
pj». 48 1 ePseq. As^o staying proceedings in an action of (respass on the 
defendant undertaking to restore tho goods or pa^ their value and to pay 
the cdsta ot*tiic action, see Pickering v. Truste^ supra; Knott v. Parker 
(1797), 9 Anst. 890. A pei's<tn against whose goods a trespass has bexm 
committed may recover damages in an action of replevin, ifhd the 
recovery of damages in such an action is a bar to an action for tres- 
pass to goods {Qibbs v. Cruik8hank*{\^13), h. R. 8 C. P. 454); as to an 
tuition of replevin, see title Distress, Vol. XI., pp. 199 et seq. As to tlie 
right of an owner of goods to take possession of them, see p. 868, ante. 

if) t^rierly v. Kendall (1862), 17 Q. B. 937. 

Ig) The Winkfieldf supra; see title BAiLMENft^Vol. I., p. 563. 

(a) Oughton v. Sep pings i\S30)t 1 B. Ac Ad. 241. 

(0 See p. 859, anU. As/thf action of trespass is bas<‘d on possession 
and not on property (^o^ip. 865, 866, ante), the judgment in the action 
doe& not affect the property in the goods. 
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Sect. 4. 
Defences. 

Jia tfrtn. 


Ignorance. 


« 

Hclf-defenct*. 


Leave and 
licence. 


property or in the possession of tlie plaintiff (/i), or that the 
defendant took the goods. • 

If a person in possession sues in trespass, the defendant cannot 
set up as a defence the right of a third person under whom ht^ 
dojs not claim (/); but if the plaintiff relies ^n a mere right 
of property, the defendant may set up the right of such third 
person (m). 

It is no defence to an action of tres{)as3 that the ^defendant took 
the plaintiff’s goods in ignorance that they were the plaintiff’s, or 
in the ho)idji<h‘ belief that they belonged to a thir^ person ; in this 
case it is immaterial that the plaintiff’s goods are mixed with those 
of a third person, provided that they can be distinguished and 
identiriC(\/??). v. ^ 

1535. An act whicli otherwise would be a trespass may be 
justilied on the ground that it was reasonably ney.essar^ for the 
defence of the person of the defendant or of the person of someone 
whom the defendant is bound to or may protect, or for the defence 
of the property^ of the defendant or other person whoso property the 
defendant may protect (o), 

1536. In an action for trespass to goods the defendant may also 
plead as a defence that the act complained of was done by the 
leave and licence of the plaintiff (p), or in the exercise of a legal 
right (^/), or in the execution of legal process (?*), or in the levying 


{k) Ashby y. Minnitt{mS), 8 Ad. & El. 121 ; Blades v. Higgs (1861), 
10 ('. B. (N. s.) 7i3 ; ]Yehb v. Benvan (1844), 6 Man. & G. 1055. 

{1) Haggnn v. Baslcy (1878), 2 L. R. Ir. 573 ; Carter v. Johnson (1830)» 
2 Mood. & R. 203 ; ydson v. Cherrill (1832), 8, Bing. 316 ; Jeffries v. Great 
}Yesiem Hail. Co. (1856). 5 E. & B. 802. 

(m) Gadsden v. Bairow (1854), 9 Excli. 514 ; Leake v. Loveday (1842), 

4 Man. A' G. 072 ; Richards v. Jenkins (1887), 18 Q. B. I). 451, C. A. 
{n)H'olwill V. Reeves (1811), 2 Camp. 575 ; see Wyatt v. White (I860), 

5 II. &N. 371. • 

(o) 3B1. Com. 4; SeoHy. Shenherd (1773), 2 Wm. Fd. 8^2; 1 Smith, 
L. C., llth od., |), 454 ; Cope v. iiharpe, [1912] 1 K. B. 490, C. A. ; comiKu^j 
p. 862, ante. A person may justify an ^ct on the ground Ih^t it wa& 
reasonably necessary for the defence or pioteetion of the property of 
someone else; vice Kirk v. Gregory (1876), 1 Ex. D. 65. As to the 
killing of dogs etc. in defence of property, see title Animals, Vof. 1., 
p. 395. 

(p) See p, 860, ante; Kavanaghy. Gudge (1844), 7 Man. & G. 316. Aa 

to the revocation of a licence, see Cornish v. Stubbs (1870), L. R. 6 C. P. 
334 ; Mellor v. Watkins (1874), L. R. 9 Q. B. 400. ' Th'S defence should bo 
specially pleaded (R. C. C., Ord. 19, r. 15; but see Christopher son y. 
Bare (1848). 11 Q. B. 473). . w , 

(</) As, for instance, under statutory* authority /(iA) Gondouin v. 
Xc»ew(4839), 10 Ad. & El. 117 ; Jacobsohn v. Blake (1844), 6 Man. & G. 
919; title Public Authorities and Public Officers, Vol. XXIII., p. 
312), or for the purpose of enforcing a private right, such as a right of 
lien {Richards v. Spmons (1845), 8 Q. B. 90), or the right of the grantee 
€i a liberty to seize wreck {Dunwich C(prporaiion v. Sterry (1831), I 
B. & Ad. 831, 846), or the right of an occupier of land to remove an 
obstruction {Slater v. Su^n (1730), 2 Stra. 872); see note (a), p. 871, 
post. This defence must be specially pleaded. As to an act of state ah a 
defence, see Buron v. Dethtnan (1848), 2 li^xcHu 167; and title Constitu- 
tional Law, Vol. VI., p. 416. Vol. VIE, p. C6j( 

(f) .See title Execution, Vol. XIV., p. 1. As to seizure of goods under 
a writ of extent, see Pridgeon v. Mellor (1912), 28 T. L. R. 261. As to 
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of a distress (s), or was an involuntary and accidental trespas.s 
or was caused by the plaintiffs own wrongful act or default (/<), or 
that the cause erf action did not arise within six years of the 
commencen^nt of the action (m). 


Part IV.— Trespass to the Person. 

Sect. 1. — In General. 

1537. Trespass to the person is a wrong committed against tlio 
personal security or personal liberty of one man by another (./). 
There are tliree varieties of trespass to the person (n), namely, 
assault (6), assault and battery (r), and wrongfhl imprismiment (d). 

The act complained of must be either intentional or negligent (/ ), 

Bcizure of goods undor a magistrate’s warrant, see titles Criminal Law 
AND Procedure, Vol. IX., p. 310; Maoistkatrs, Vol. XIX., p. 6U4. 
This deicnce must bo specially pleaded ; see p. 862, ante. 

(«) See title Distress, Vol, XI., p. 117 ; Trent v. Umnt (1853), 5) Exch. 
14; rhiUiusv. Whitsed (1860), 2 K. & E. 801. This defence must be 
sprcitlly pleaded ; sf% p. 862, note (d), ante. As to distress of animals 
damage feasant, see p. 857, ante ; title Animals, Vol. 1., i)p. 378 et seq. Ah 
io a person wlio distrains animals damage fcaHunt becoming a trt*H])as«(‘r 
ah mitio by <'ommitiing a tortious act, see Dye v. Leatherdale (1760), 
3 Wils. 20 ; Oflcy v. Watts (1785), 1 Term Rep. 12. 

(0 Waleman v. Eohinson (1823), 1 Bing. 213 ; Carstairs v. Taylor 
L. R. 0 Exch. 217 ; compare Wyatt v. White (1860), 6 H. & N. 371 ; and 
p. 862, ante. Tills defence need not, it seems, bo si^cially pleaded ; seii 
p. 862, note (^), ante. 

(a) Knapp y. Salshury (1810), 2 Camp. 600; Jlall v. Fearnky (1842), 
3 E. 1)19. This defence should be specially pleaded ; see p. 862, ante. 
It a chattel Is unlawfully on someone clsc’s land, the perwon in posseshlon 
of the land may remove the chattel to some place within reasonahle tlis- 
tangj (liea v. iihexiuird (1837), 2 M, & W. 424 ; Drewell v. Towlgr (18;^;/.; 

3 B. & Ad. 735; Vrati v. Vrati (1848), 2 Exch. 413; Uoldnuj v. Pujnti 
(1831), 7»Bing. 465; Ackland y . Lniley (1839), OAd. &K1. 879; Mrliinq 
V. Leak ( lti55),.10 C. B. 652). If cattle trespass on a perHon’s li^id, he may 
drive them out and is not o*bligcd to distrain them {Tyrringluun s ('ase 
(1584), 4 Co. Rep. 30b) ; mnd lie may, it seems, drive them on to a high- 
way, except where the cattle have trespassed owing *to his own deiaiilt 
in repairing hedges which he was bound to repair ; in such a case 1 h‘ must; 
drive them back on to the land from which they came {(Jarruthers v. HolUs 
(1838), 8 Ad. & El. 113). 

(tc) See title LiMy^ATiON of Actions, Vol. XIX., p. 37. As to special 
periods of limitation in particular cases, see ibid., p. 170. This defence, mmil, 
be specially pleaded {ibid., p. 183). As to tendcuof amends, see p. 863, nn^‘. 

(tc) Asfto the ciiminal law leiating t 9 offences against the per8un,bie 
title Criminal Law and Procedure, Vol. IX., pp. 670 et seq. 

{a) 3 BI. Com. 120, 127. As to the liability of one person lo| a trespass 
committed by another, see Dyer v. Munday, [1896J 1 Q. B. 742, C. A., and 
the coses cited on p. 846, ante: • * 

{b) See p. 873, post. 

fc) See ibid. % 

fd) See p. SIS, post. 

(c) Stanley v. PoweU, [1891] 1 Q. B. 84; Uolmes v. Mather (1875), 
L. R. 10 Exch. 261 i.Alderson v. Waistm (1844), I Car. & Kir. 358; 
Gibbons v. Pepper (179^),# Ld, Raym. 38. But if A., intending to strike 
B., I trikes C. by mista]^e, the injury to C. is regarded in law as intentional 
*and A. is habfe {James v. Campbell (1832), 6 C. & P. 372). As to the 
liability of a person who keeps a Hlangeroiui animal for injuries baused by 
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Trespass. 


hect. 1. «nd must; be done against the will of the person who sues for the 
In General, wrong (/). • 


Trespass t ) 
wife or 
servant. 


Trc‘5paBS 

•committal 

abroad. 


Civil and 

criiniiial 

pioccrdlf.^'i. 


1538. A husband or master may maintain an action fjr a trespass 
to the person of his wife or servant, if the husband or master suffers 
damages caused by such trespass (//). • 

t 

• 1530. An action maybe maintained in England for a trespass to the 
peAon committed abroad, provided that*the act would be actionable 
if it had been committed in England and is not justifiable by the 

law of the country whore the trespass was committed (h). 

• 

1540. Trespass to the ))ersoii is an actionable wrong, and is also 
punishable criminally eitlier on summary proceedings or by indict- 
ment (i). In the of summary proceedings for an assault, if 
the charge is dismissed on the merits and a certificate of such 
dismissal is given by the justices, or if the defendant^is convicted 
and undergoes the punishment awarded, no subsequent proceedings, 
civil or criminal, in respect of the assault can 1)0 taken by the 
complainant (j). I^^xcept in the case of summary proceedings, a 
conviction or an* ac(iiiittal on a charge involving trespass to the 
person is not a bar to an action (/O. * ^ 


sucli an animal, sco Lfucenf v. Wallc/r, A. (b 10; titles Animals,, 

Vol. 1., ]n>. :i7‘i ef ; Nkolioencj:, Vol. XXI., pp. 405, 400; Vlinion v. 

I [lom (J.) (C ('()., (I012J 0 K. II. IbS: White v. Steadman (1913), 29 

T. L. K. 503; and compare JiradUij v. WaUacee, Ltd. (1913), 82 L. J, 

♦ (K- K ) 1074, (\ A. 

(/) ( hiidoithcisou Jiarc (1848), 11 Q. II. 473; IJegarli/ v. Shine 
(1S7H) 4 L. U. Ir. 2S8. .\ (comrminicatiei) of vemTcal disease); Latter 

V. iUaddvll (1881), 44 L. T. .309, C. A.; WtlliM v. Maclaehlan (1876), 1 
Kx. I). 370, 382, note (3); see L\ v. (\mei/ (1882), 8 Q. II. D. 534, 639. 

V. K. ; and p. 874, poA/. As ft) the elTecl of consent ohtaingd by fraud, 
sec Jlegarti/ v. Shine, Hupra, and by force or apprelicnsion of violence, 
V. I^iaddetl, enpra. In tlie ease of an aetion by a master for a tres- 
pass to his servant wln reby tin* master lost tin' sirvices of the servtmt, 
the consent of the servant to the unlawful act is, it seems, no defence; 
see Tnllidg^v. Wade (1769), 3 Wils. 18; title Master and }?ervant, 
Vol. XX., p. 271. As to consent in an action for assault, see p. 874, po«L 
{g) Ball V. Axten (1866), 4 F. F. 1019 ; v. Turner {11 OA), 0 Mod. 
Rep. 149; see titles Hdsbano and Wife, Vol. XVI., pp.y318, 319; 
Master and 1Serv?\nt, Vol. XX., pp. 20) et eeg., 216et seg. As to the 
right of a husband or wife to sue the olh<*r lor .a trespass committed 
during coverture, see title IIu.sband and Wh e, Vol. XVI., p. 460; but 
compare title I'kiminal I^aw and Procedure, Vol. IX., p. 611, and the 
c^ses cited ibid., note (g) *' 

M Moshfu V. Fahrigae (3774), 1 Cowp. 161 ; 1 Smith, L. C., 11th ed., 
p. 591 ; rhillips v. A/zre (KS/O), L, R. 6 Q. B. 1, Ex. Fh. ; Scott v* Seymour 
(Lord) (1862), 1 H. A: F. 219 ; v. Fmcin J'imee d' Co., fil902] A. C. 

* 176; Machado v. Fontes, [1897] 2Q. B. 231, C. A. 

,(f) See title Friminal L.vw and Procedure, Vol. IX., p. 606. 

. (;) OtTcnces againsf^the Person Act, 1861.(24 & 25 Viet. c. 100), g. 46 ; 
see Feed v. Nutt (1890), 24 Q. B. D. 669 ; It. v. Miles {mO), 2i Q. B, D. 423, 
F. F. R. ; Masper v. Brown (1870), 1 F. P. D. 97 ; Lowe v. JJorwarth (1865), 
13 L. r. 297 ; IlnncocJc v. Somes (1850), 1 E. &; E. 795 ; Costar v. UethertM- 
ton (1869), 1 E. & E. 802. A ^)aviction or dismissal of a charge for aasanlt 
on B., the wife of A., before iTcourt of summary jurisdiction is a bar to an 
action by A. and B. for the n.s.sault on B. {MasD€r'^\ Brown, supra) ; but 
a conviction or dismissal of a servant upon a chargi of assault is no bar to 
an action against tho master {Dyer v. Munday, [1895] 1 Q. B. 742, C. A.). . 

{k) The Oflfenecs against the Person.Act, 1861 (24 & 25 Viet. c. lOOJ^ 
fl. 46, applies only to summary proca dings. 
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Sect. 2. — ArsqiJI and Asmuh and Battery, 

• Sub -Sect. 1. — In dencral. 

1541. A rilero assault is an attempt or offer Ijv force or violence 
to do a bodily Jiurt or outrapje to anotlier (/). To constitute an 
assault there must be a threat by an outward act of violence 
exhibiting an intention to do a bodily injury or outrage, and there 
must be a present ability to^carry the threat into execution (/a). • 

Thus, it is an assault for one person within striking distance 
unlawfully to advance to another in a threatening attitude with the 
fist clenched anefwith the intention of striking him immediately (a) ; 
or to point or brandish a weapon at another with the intention of 
using it(()); or to j)rcsent a loaded firearm at another with the 
intention of shooting (jj); or to ride after ainfther in a ttireatening 
manner so as to compel him to run for sbeller to avoid being 
beaten ^/). • 

A battery is an unlawful act of violence committed by one person 
beating or touching another (r). 

{ 1 ) BuUor, Law ^(»f Nisi Fjius, 15; see title (’uiMiNAf Law and JUio- 
CEIujim:, Vol. IX., Rp. f)08 cl ecq. Ah to indeiMiit as^uiilts, 8e<*- </>/</., 

Ri>. 010, out. 

(w) Head v. Coker '(1853), 13 C. B. 850. It is not an assault for one 
f^erson merely passively to obstruct the inoveiuefits of another, as by 
barring his onft’ance into a loom {Inneav. \yylie{lH4i), 1 Car. ^ Kir. 257 ; 
Bird V. Jones (1845), 7 Q. B. 742). A threat to do hurt contained in words 
only cannot he an assault (Built r.liuw of Nisi Brins, 15). As to tinvatening 
to murder, see tithi Ckimikae Law and Biou eduu!:. J’ol. IX., }». 590, 

(n) Stephens v. Mpers (1830), 4 C. B. 349. II the offer of violence is 
sucli that the threatened blow wonhl almost imme diately have i(*ache‘(l the 
Iieison threatened, it thejassailant had not been stojiped, it is an assault, 
altliough at ^le time the assailant was not near eiioiigli to have struck the 

otln-r persoii (?^h^-)- 

(o) Genner v. Sparks (1704), 1 Salk. 79. 

ip^ Buller, Lawof Nid Brius, 15 : Osborn v. Veiteh (1858), 1 B. Rt B. .’It?' 
(threat to shoot a person coupled with the net of pirseiiting a loaded 
firearm is’an assault, although the lireaim is at hall-eoek); Blake v. 
Barnard (f84t)), 9 C. & B. 020 (not an a.ssault, if the firearm il unloaded, 
or if the person presenting shows that it is not his intention to shoot the 
other). ^ 

Uj) Moriih V. Shoppee (1828), 3 C, & P. 374. • 

(r) The least touehing of another in anger is a battery (Cole v. Turner 
<1704), 6 Mod. Uep. 149); it is not a battery lor one person to (ouch 
another without any violence or design of harm (ibid. ; Coward v. BaddeUy 
(1869), 4 II. & N. 4^8; ]yilUams v. Jones (1730), J.»eo len^p. Ilaid. 2!)8, 
301). Any nnla>^ful act of personal violence is a h.attory wludher done by 
blows or direct contact, or by anything thrown ?tom a distance; sec Form 
V. Skinner (J830), 4 C. & P. 239 (parish* ofllcers cutting olf (he Imir of a 
pauper without her consent) ; Agnew v. Johson (1877), 13 Box, B. 625 
(examination of the person of a female prisoner by a doctor \\1Uiout lier 
consent) ; Desborouqh v. Jlome^ (Itl57), I B. & B. 6 (ipilawinl sexual infep- , 
course accompanied by some degrtle of violence) ; Vursell v, Horne (1838), 

8 Ad. & El. 602 (throwing water upon a person) ; ('ollins v. Itcnison 
<1764), Say. 138 (overturning a ladder on which a defendant is standing 
an» causing him to fall) ; Hopper v. lieeve 0817), 7 Taunt. 698 (injuring 
the person of another by driving a caniagwagainst another carriage iu 
which he is sitting), A#i to forcible feeding of a prisoner refusing to eat, 
gee Leigh v. Gladstone (19(^), 26 T. L. K. 139. If A. throws a squib at 
B., and B. to protect his person or property throws the squib from him 
and the squib strikes C., this is a trespass by A. to the person of C. {Scail v. 
5hc2)h«rd(1773),2 Wm.Bl. 892; 1 Sirtth,L. C. 11th ed., p. 454). The act 
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Sect. 2. . unlawful blow w’hich is struck in anger or which is likely or 

Aisaolt and is intended to do bodily hurt is actionlble, but a blow struck in 
Assault and gpQ^t and not likely nor intended to cause bodfly harm is not 
Battery, actionable; thus, playing with single-sticks or boxing #;v’ith gloves 
ill the ordinary way does not involve an assault ; but a blow struck 
in prize-fight or in a fight with gloves with ferdcity and severe 
, punishment to the lioxers is an assault ; in the case of such a fight 
• thdeonscnt of the person struck is immaterial («). To perform a 

surgical operation on a person against his will or against the will 
of the person entitled to give convsent on behalf of the patient is an 
assault (0- « 

^ Sub-Sect. ^.^Jltmedies. 

Re«i8tancc. 1542. Akporson who is assaulted may repel force by the use of 
force, and, if no more force is used than is reasonably necessary^ 
he is not liable for the consequences (r/). , ^ 

Action. 1543. An action lies for an assault, and criminal proceedings 

may also be taken against the offender; the injured party may 
pursue both remedies except in cases where summary proceedings 
are taken {h). • 

Damages. 1544. In an action of assault the plaintiff ft entitled to recover 
by way of general damages compensation for the indignity or 
suffering which the assault has caused ; these damages are deter- 
, mined by the circumstances of time and place and the manner of 
• the indignity (c). Special damages are recoverable if claimed in 
the statement of claim and if they are not too remote (d). 

Sub-Sect. Z. —lhfenm, 

% 

Justification. 1545. A person who is sued for an assault or an ^assault and 


Damages. 


of Deatiifg or striking a person is often called an assault, which teyn is 
not coutiiied to a mere oiler or threat of violence ; sec Blunt v. Beaimoni 
(1835), 2 Cr. M. Ai K. 412 ; Ji. v. Coney (1882), 8 Q. D. D. 534, (A C. K. It 
has not b^eii ex])res^lv decided that to infect a person wilfully with 
disease is actionable; but it seems to follow on principle; see lliyurty v. 
iShine (1878). 4Ij. li. !r. 288, C. A. where, in thtf ciicumstunces, the maxim 
fx tuiyi caut^diwit onlur echo w’aa held to apply; and compare Z/rdps v. 
Kerr, [1908] 2 K. B. tiUl ; B. v. C’hnv7?re(1888). 22 Q. B.D.23, 62,C.C.R. 
As to tile wilful exposuic of persons suUVring Irom infectious diseases, see 
title Public Healiii and Local Admimstkaiion, Vol. XXlll., pp. 44(i 
ft 8fq. , 

(«) B. V. Coney, gvpru, per Cave, J., at p. 539 ; MMthexo v. Ollerion 
(1693), Comb. 218 ; BouUt^ v. Clark (1747), BuUer, Law of Nisi Prius, 10 ; 
but see B. v. Coney, supra, pcr*HAWKiNS, J., at p. 653. Ujider therold 
system of pleading a plea of leave and liccnco^in lui action of assault was 
bad Ghriiiopherson v. Bare (1848), 11 Q. B. 473) ; it would now probably 
. fte advisable to plead consent; see K. S. C., Ord. 19, rr. 4, 16; and title 
Pleading, Vol. XX il., pp. 446 ei seq. % 

(f) Pollock, Law of Torts, 9th cd., p. 163. In cases of Necessity where 
an Operation is necessaiy and tlio patient is unconscious and unable to 
consent, and no person entitled to consent on behalf of the patieig; ia 
available, the operation is ps^bably justifiable {ibid., p. 172). 

(a) See pp. 874, 875, post ^ 

(5) See p. 872, ante. k 

(o) See title Damages, Vol. X., pp. 302, 341. 

(d) Tullidye v. Wade (1769), 3 Wils. 18; Merest v. Eatvey (1814), ^ 
Taunt. 442, per Heath, J., at p. ^44. As to evidence in mitigation of 
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battery may justify the slc ^ on the ground that it was committed ih 
the defence of hjs own person and that he used no more force than 
was reasonably necessary ; such an act may also bo justified by a 
husband iif defence of his wife, by a father in defence of his child, 
by a master in defence of his servant, and rice rendic). 

An assault committed by a man in defence of his propeity is 
justifiable, provided that no more force is used than is roasonabl^^ 
necessary (/).•• • 

1546. If a person is in possession of a house or land and some- 
one else enterj^with force and violence, or behaves with force and 
violence on the land, the person in possession may resist and turn 
him out without requesting him to leave, and may use such force 
as is necessary (7). 

If anyone enters or is on land peaceabl^’^ut withoflt right, the 
person in joossession may request him to leave, and on his refusing 
to leiR’c may turn him out and use such force as is reasonably 
necessary (A). 

If a trespasser is in occupation of land w'ithout title, the rightful 

dainagos, see Fyi»er v. Berkeley (1836), 7 C. & P. 62f (libel on defendant 
pubiisiiod by plaintif ). As to remoteness of damages, eeo title Damages, 
Vol. X., pp. 318 et sey. 

, (e) 3 Bl. C'om. 3 ; see title Criminal Law and Procedure, Vol. IX., 

p. 60t). A mere assault without a battery is a sutlicient justilication for a 
battery (Biiller, Law of Nisi Prius, 18 ; E. v. JJeana (19011), 73 d. P. 255, 
C. C. A.). A justiticatiou to be a defence to the action must lie npecially 
pleaded (R. S. C., Ord. 19, rr, 4, 15; but see Syers v. Chupman (1867), ‘i 
C, B. (N. s.) 438). If the plaintiff can justify the assault, the juBtili- 
cation should be replied specially {E. v. iVa/ipard (1694), Cartii. 280). 'I'he 
justification must bo proved as pleaded siitliciently to cover the wrong 
complained of {OmjUrdfY. Morris (1849), 3 Kxch. 095 ; BhilUps v. Uowyate 
i 1821), 5 B, & Aid. 220; Atkinson v. B'nme (1835), 1 Or. M. A li. 827). A 
dt fendant in an action of false imprisonment may plead and prove a good 
cause of justification, though in fact lie alh*gcd and acted ujxm anothe^ 
at*tho time of the trespass [Bmllie v. Kell (1838), 4 Bing, (n. 638, oOO). 

The rigqt of a person to do an act depends ujion the authority or excusi' 
which ill fact had, not 011 that which he alleges at the timo^ see mite (5), 
p. 859, ante. * 

if) Uayling v. Okey (1853), 8 Exch. 531, Ex. Oh. : Alderson v. WaislelL 
(1841), l^Oar. & Kir. 358; see title Oriminal Law and Phdceduke, 
Vol. IX., p. 609. The defence must be specially pleaded and must cover 
every separate trespass (R. S. 0., Ord. 19, rr. 4, 15 ; Bush v. Parker 
1 Bing. (N. c.) 72 ; Oakes v. Wood (1837), 2 M. & W. 791 ; Greyonj v. JJill 
(1799), 8 Term Rep. 299 ; Phillips v. Uowgate (1821), 6 B. & Aid. 220 ; 
Blammers v. \eafsley (1833), 10 Bing. 35; M'Curday v. Driscull (181^3), 
1 Or. & M. 618). A.S to using force in recovm-y of goods, see p. 876, pwit. 

, {g) P^flkinhorn v. Wright (1845), 8 0. B. jfu7 ; Tullay v. Eeed (182.3), 1 
0. & P. 6t Weaver v. Bujh (1798), 8 'Perm Rep. 78 ; Johnson v. A’orlhwood 
(1817), 7 Taunt. 689 ; Green v. Bartram (1830), 4 0. & P. 308 ; Hhuw 
Chairiiie (1860), 3 Car. & Kir. 21 ; compare p. 857, ante. to what is 
sufficient possession, see Holmes v. (1853), I & B. 782 ; ThomJsy. 
Marsh (183^), 6 C. & P. 696 ;• Mobiles v. Dykes (1839), 4 M. & W. 567 ; 
p. 852, ante. 

- {h) 8ee pp. 856, 857, ante. As to calling in a police constable fo turn 
fhe person out, see Wheeler v. Whiting (1840), 9 0. & P. 262 ; Polkinhorn v. 
W right, supra ; Ballard v. Bond (1837), VJur. 7; Ball v. Axten (1866),. 
4 F. & F. 1019 ; see tflso Bradlaugk v. Erskine (1883), 47 L. T. 618. As to 
the right of the occupied of licensed premises to remove guests and other 1, 

, see Wheeler v. Whiting, supra; title Inns and Innkeepers, Vol, XVTI., 
p. 308. 
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o\^ner may enter and turn him out by force, provided that he does 
no injury to the trespiiBser's person, goods, or family (i), but if any 
such injury is done an action lies in respect of it (A). 

1547. The owner of goods which are wrongfully in the possession 
of anothor person who refuses to deliver them up on request may 
retakt#the goods by force, so long as he uses no more force than is 
ms^nably necessary (/). 

1548. An act which otherwise woulcf te an assault may he 
justified, if it is done in the course of lawful correction or punish- 
nient, as in the case of a child by his parent, of an«apprentice or 
scholar by his master, of a seaman by the master of liis ship, of a 
soldier or sailor by the order of his superior officers, or of a con- 
victed crimii^il accordiyg to law (m). 

1549. An act which would otherwise be an assault may he 

justified on the ground that it \\ as necessary for the p»eser^ition 
of peace and order. A person who commits a breach of the peace 
or a felony or treason may he lawfully arrested (a)* A person who 
difiturhs public worship in a church or chapel (o), or who disturbs 
a public meeting (p) or a lawful game^/), may be la\N4fully removed, 
if he refuses to desist from his di>turhance. « • 


(t) /SVo« V. nrown {}fattliew) tl* To., JAd, (1885), 51 L. T. 746; Ilarvey ' 
V. Jirydges (1845), 14 M. \V. 437 ; see p. 857, ante. * 

(A) rolkn V. ii/v’M'fr (1859), 7 C. 11. (N. s.) 371. 

• (1) Blades v. Higga (186i), 10 0. 11. (n. s.) 713; aOirrmHl witliout 
roh'iviico to this pi)iiit (1865), II II. L. Vim, 621 ; li. v. Milton (1827), 
l^Iood. & M. 107 ; h(‘c j). 868, tinte. Tiio owner of tliO goods may justify 
an assault in such a but cannot justify tlio detention of the person 
{Harvey v. Mayne (1872), 6 1. K. (J. Ij. 417). A8»to protection of goods 
in the possession of the owner, see p. 81.8, ante. 

{m) Newman v. Henndl (1819), 2 (3iit. 195 (music master and choiister) ; 
^Unterhurn v. Brooks (1846), 2 (.'ar. & Kir. 16 (tatln'r and son) ; Lamb v. 
Bvrneti (li?31), I Cr. .1. 291 (captain and sailor) ; Agincourt (1824)f 1 
llag. Adin. 271; Lowtfier Castle (1825), 1 llag. Adin. 384; see titles 
(huMiNAL Law ani> PuocKnuKK, Vol. IX., p. 608 ; Kdccation, Vbl. XII., 
p. 124 ; UoyXl Fouces, Vol. XXV., p. 16, A.s to the forcible feeding of a 
prisoner who refuses to cat, sec heigk v. Gladstone (1909), 26 T. L. R. 139. 

{n) iSee p. 877, posL As to the power of any pei’sou except the King 
to arrest to j)revent a'bre.ich of the peace or for felony or treasoA, sec title 
CIIIMINAL Law and Puoceduue, Vol. IX., ]»]». 296, 297; as to the riglit 
of the police to call upon bystafidei-s lor assistance, see title Police, 
Vol. XX 11., p. 499. As to the jmwer of punishment for disturbing proceed- 
ings ill a court of justice, see title Contevict ok Pourt, •Attachment and 
(\)gMlTTAL, Vol. Vll., p. 307 ; Garneil v. Ferrand (1827), 6 P. & C. 611 ; 
Willis V. Madaehlan (1876), l Ex. D. 376. ^ 

(o) See title Kcci,e.sias'iical L.\^(^, Voi. XL, py. 469 ei seq., 6^3, 664. * 

• (p) It is the duty of tlie cliairman of a rneetitig, where a large body of 
people are /fathered together, to presoiTe tirder, and of those who are 
aoting as sU'wards or Kianagers to assist hiip in preserving order, and if 
any jiersons pivsont at such a meeting dilturb the order of ^le meeting, 
the chr.irm;ui may lawfully older them to "be nunoved {Lucas x. Manson 
(1875)rL. R. 10 Exch. 251, 2,54) ; but such iDmoyanco and disturbance as 
crying *'licar, hear” and putting qiustions to a sjieakcr and makiol 
observations on his statement^W-s not waivant tlie chairman in giving 
the pt'reon into custody {Wooding v. Oxley (1839)^ 9 P. & P. 1). A persou 


{q) For note {q) see p. 877, 

« 



877 


Part IV. — Trespass to the Picr.sox. 

< 

1550. An assault committed in defence of iierson or property, or 
in the lawful joiinishment or arrest of another, is not justiiiovl if 
more force is used than is reasonably necessary. If more force is 
used than^ is reasonably necessary, the person who uses excessive 
force is liable for an assault (/*)• 

A defendant in an action of assault is entitled to succeed if he 
pleads and proves that the action is barred by the lapse of tinn^ 
that is, four years fron^ tke accrual of the cause of action («). • 


who at a lawfu.li public mectinj; acts in a disorderly nianinT for the purpose 
ot prcvontinj( the transaction of the business for whieii the nieetiog wa9 
called together may be punished criminally (Tublic Meeting Act, l‘J08 
(8 Edw. 7, 0. 6G) ). 

{n) Holmes V. Bogge (1853), 1 E. & B. 782. • • 

(?) Dean v. Taylor (1850), 11 Exch. 68 (plaintiff struck the first blow, 
doiendant used more violence than was reasonably iieccssayy to defend 
himsdK; plaintiff entitled to damages) ; Corlroft v. Smllli (1705),,11 Mod, 
Hep. 43 (defendant not justified in biting off the plaint itfs linger by tin 
fact that plaintiff ran bis finger in a seuttle towards the d d^oidaiit’s eyes) ; 
Cooky. Beal {Wdlh I Ed. llaym. 176 (if A. strike B., Bcanno^t justify drav^ • 
\i\(r a sword and cutting off A.’s hand) ; 11 illutmH v. JlTaes ( 17.J6), Eoe tern]) 
ilaud. 298, 30l*(a man may not justify a batteiy by vutu(M)l an airest 
unless the battery 'J^as necc-ssary in coiisequenen nf the irsislamm ot tin 
Dcrsoii arrested, or by the detence of the pmson arresting) ; tollinH y 
» Renison (1754), Say. 138 (defendant not justilied in overtuiTimg a ladde 
on which ttio plaintiff was standing and in throwing him to the grouml 
although defciulaiit was trespassing on the plamUirs prdeii and went ui 
the hKlder in order to nail a board to the defendant s house and rc used t< 
l(*ave when requested) ; Moriarly v. ytrooAs ( 1834). fy>. & 1 . 684 (delemlan 
iH)t justified in wounding the plaintiff while timuuK him out of the <h lu 
daiit’s hou.se); Simpson v. Horrin (1813), 4 lauiit. 821 (;h‘hmda i o 
justilied in throwing over the plauitiff and his 

to prevent him from obstructing the didendaiii s aneieut light) ; i 

rope (ft31), 5 C. & P. 193 (defendant, one ot the marshals of the t it. 
of Loudon, engaged in keeping a passage clear Itj 

miMnhers of the corporation ami others, not justilied in Hviikin„ the m 
(liint, whom lie directed to stand back, and who said Hint lie could no 
becauacMf those behind him). As to the xm, of forco to ' 

see BurlUU v. Cohnxxn (18U), 14 Kast. 103. '1 he own. r of 
lake reasonable measures to defend bis luoiierly trom trespasscis (Ihid x 
Holbrook (1828), 4 Bing.*628 {do.endant liable [or injuries '’•“‘“'.''j 
Pissser bA sprinKgunset by defemUnt without notidt' in a wa.Ied g.ird. i ) 
IfLt V. ime» (1820), 3 ii. & Aid. 304 (delen.lant not liable to an action b 
a trespasser who having kiiowhdge that there ”>’'''‘1,’;'^ ‘VJI’ Ti'h 
isinhired by one of them); Dexmev. t luyfoa (1817). 7 lannt. 48J, .)I8 
Jordin V. Cnimp ^1841), 8 M. & W. 782 (d.-b iidanl, not '[•‘y'" J'”'. 
eaused to a fl'ig by dog speaw planted in a wood, nolice having bl'. 
gfve'h^ro'h v« 4.,„7./(I704!, I Ksp •203 ; but s..e now ( de ic, 
aV.ain8t*tke Person Act, 1801 (24 2o V ict. c. 100). a. 31 , su. tit 
CltlMINALLAW AND PltoftEDO KB, Vol. IX., P- bOo. If 
a justittcation for an assault and the plaintiff iehc.s ‘'‘.‘‘jA 

defendant used more force iliau was v ^ 

ought to rcoly specially allcgiutf the use of excels ve force (VaU v. \\io 
f 18221 7 Moore (c. p.), 33; -renn v. Hard (I8.I0), 2 Er. M. & Iv. J3 
ixplaining i^ecca v. Taylor (1835), 4 Nov.& M. (K. b.) 469,470; 

(1807), 16 L. T. 238, not follownig IJean y- 
Exch. 68: Herd v. We,xrd<do SUel. ConlxxU toko 
C. A.) : see title Cbiminal Law and IX 

ful See title LimitatJIin of Actions, \oI. XIX., p. 38. as to speci 
periods of limitation, see _.m. p. 176; title Public Autiio.utibs ax 
* Public Officers, Vol. XXilL, pp. 346 et soq. 


Sect. 2. 

Assault and 
Assault and 
Battery. 

Tse of foRH*. 
Siiitute of 
1 umtutionD. 
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Trespass. 


Sect, 3. 

False or 
Illegal 
Imprison- 
ment. 


JlcBtraint of 
>{)er8on. 


False 

iinprisoniiiciit 
and malicious 
prosccutiou. 


8 i 5 CT. 3. — Fake or Illegal fmjmsonvienL 

t 

Sub-Sect, l.-ln General, 

1561. An action of false imprisonment lies at the suit of a 
pers^ unlawfully imprisoned against the person who causes the 
^imprisonment. 

Any total restraint of the liberty of th^ person, for however short 
a time, is an imprisonment. To compel a person to remain in a 
given place or to go in a given direction against his will is an 
imprisonment. It is not necessary that the pei^son should be 
touched, but force must be used or threatened or submitted to, 
and the restraint must be total. To obstruct a person attempting 
to pass in a particular direction or to prevent him from moving in 
any direction but one is not an imprisonment (()•' 

The gist of the action of false imprisonment is the mere 
imprisonment (n) ; the plaintiff need not prove that the ii^rison- 
ment was unlawful or malicious, but establishes a primd facie case 
if he proves that ho was imprisoned by the defendant ; the onus 
then lies on the (tefendant of proving a justilication (/u). 


Respontii. 1552. The imprisonment for wdiich the acti(^n of false impfison- 
defendant direct act or the result of the order of the^ 

e email. person sued or of someone forMvhose acts he ’is l^ble (a*)- No* 


(<) Bird V. Jones (1846), 7 Q. B. 742 ; Innes v. Wylie {ISii), 1 Car. & Kir. 
2.')7 ; Wrightv. IFiZ^on (1099), 1 Ld. Baym. 730; Bowev.^Iawkins {\S5S), I 
F. & F. 01 ; Jtobinsonv. Balmain New Berry Co., Ltd., [1910] A. C. $96, P- C,^ 
If A., with the intention of detaining B., locks the door of a room in wliicli^ 

B. is, this is an imprisonment {Williams v. Jones (1736), Lee temp. Hard. 
298, 300) . To place a sentinel at the door of tlie pldTintift’s house and prevent 
him from leaving the house is an imprisonment {Glynn v. Hov^toun (1841), 

2 8cott (n. n.), 648). Mere wmrds cannot constitute an imprisonment. If 

C. # jives f). in charge to a police officer, but the officer does not take D. 
into custody, there is no imprisonment {Simpson v. Uill (1796), 1 Esp.dSl ; 
see Beny v. Adamson (1827), 0 B. & C. 628 ; George v. Badford (1828), 3 
C. &P. 404 (. BiHeny. /Jamd^e (1811), 3 Camp. 139 ; llomtry. /?a%?^(1739), 
Buller, Law of Nisi Prius, 61). To constitute an imprisonment there must 
be a detention (ir/m?h 7 / v. Pepper (1836), 7 C. & P. 606 ; Bristow v. Heywood 
(1816), 1 Stark. 48), „ If a police oilicer tells the person charged that he must 
go with the ofticer, and the person charged submits and goes, this is an im- 
prisonment, although there is no touchmg of the person (Pocock v. Moore 
(1826), By. M. 321 ; Chinn v. Morris (1826), 2 C. & P. 361 ; norner v. 
Batty n, snpra ; sec Wood v. Lane (1834), 6 C. & P. 774 ; Grainger v. Hill 
(1838), 4 Bing. (n. c.), 212). If a person charged go^ voluntarily with a 
police otiicer to the police, station without being taken in charge or told 
that he must come, this is no imprisonment {Cant v. Parson^ (1834), 6 

4 C. & P. 604 ; Arrowsmith v. Le Mesuiier (180Q), 2 Bos. & P.*<n. R.) 211 ; 
Peters v. S/einway (1835), 6 C. & P. 737). If a person who is charj^ed with 
%a offence is bailed and not committed to prison, the fact that he is in the 
'custody of hia bail af.d may be arrested at any time by his bail (see title 
Orimikai. Law and Procedure, Vol. fe., p. 323) does no^ constitute an 
impiBSQUment for which an action will lie {Syed Mahemad Yusyf-nd-Din 
V. Seoriiairy of State for India in Council (1903j» 19 T* L. R. 496, P. C.). 

(a) BrdiaM v. Creiddock (18^8), 27 L. J. (EX.)j3r4. 0 

(to) BJlroyd v. Doncaster (7826), 3 Bing. 492. In an action of malicious ■ 
proseottiion, the burden lies on the plaintiff to proi^e malice and absence of 
reasoxmble and probable cause ; see title Mmcious Prosecution and 
Procbdure, Vol, XIX., p. 683. 

(a;) A master is liable for a false imprisonment which is the act of his 
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Part IV.— Trespass to the Perso:| 

,ction lies against a pei'son who takes proceedings before a shot. s. 

aagistrate or judge in respect of an imprisomneiit which is caused False or 

ly the orders of the magistrate or judge ; the remedy of the ixu son 
mprisoned in such a case, if any, is an action for malicious I®Pri»on- 
irosecution ag^nst the person who institutes the proceedings hO- 

1563. A private person is liable if ho himself unlawfully dehuns Aircni by 
another, or if he gives ^another in charge to a police orticGr*i'‘-'v.uo * 
vho thereupon arrests tfie other, or if he causes a police ofticer to 
irrest or detain the other, or if he participates in the arrest or 
letention (b), ^ 

A private person, however, has at common law the])owcr to arrest 
n cases where treason or felony has heeti actually commitiod and 
here is reasonable and probable cause of ^usiiecting.the janson 
irrested, or vhere there is immediate danger of treason or hdony 
)ei ng com nytted, or where a breach of the peace has been actually 

servant, if such act is within the scope of Iho servant’s cinnloynient ; seo 
Uank of Neic South Wales v. Otvston (1879), 4 App. (’as. 270, 1*. (.' ; Kukj v. 
Metropolitan District Rail, Co. ( 1 908), 72 J. P. 294 ; and tjie cases eitod i;\ 1 itle 
dALICIOnS PaOJyiCUTION ant> Prockduhk, Vol. XIX., p. 074, nofe (r) ; 
md 4jpe title Mastku^nd Skkv.\nt, Vol. X.X., ]). 250. As to tlio liability 
)f a husband for a false imprisonment wliieh is tlie aet of his wile, see lille 
Husband and Wife, Vol. XVI., p, 430. As to evidence bhowing tlm 
esponsibility of a superior for an arrest by a subordinate, see (Hyna v. 

Uoustoun (1^1), 2 (Scott (N. a.), 548. 

{a) Austin v. Dowling (1870), L. R. 5 P. 534; Barber v. RoUinson 
;1853), 1 Cr. & M. 330; Lock v. Ashton (1848). 12 (J. 11. 871 ; JLown x.* 

'Jhapman (1848), 0 C. B. 305; West v. Smallwood ( W38), 3 M. & W. 418; 

Saunders Swansea Finance Co. (1905), 21 4’. h. 11. 317, A. ; Lamhcitx. 

^ireai Eastern Railway, [1909] 2 K. B, 770, (.’. A. ; Edwards y. Midland 
Rail. Co. (1880), 6 (b B#l). 287, not following Stevens v. Midlandt'oimfies 
Rad. (Jo. (1J54), 10 Kxeh, 352; Coff v, (heat Northern Rail. (Jo. (IHOl), 

3 h. & E. 672; see title Malicious Puosecutio.v and Puoi kdfre, 

V’ol. XIX., p. 071. An action of false impriKonmeiit does noth<* ag^nst ^ 
heipc^^ on originating the charge ill respect of a lawful remand whiui is 
^he act of the magistrate {Lock v. Ashton, supra ; Jtrown v. Chapman, 
mpra). *A magistrate, however, who I'emaiids a pei-son chjjrged lor an 
anreasonahle time is liable to an action of false imprisonment {Davis v. 

Capper (1829), 10 B. & C. 28).- 

{b) Warner v. RiddifoixL (1858), 4 C. B. (N. .s.) 180^; Pekrs v. Sbniway 
[1835), 6 (5. & P. 137 ; Boyce v. Dougletss (1807), 1 Camp. 59: heard alter 
Boyce v. Bayliffe (1807), 1 Camp. 58, 60. The mere giving of informatori 
to a police officer, dthough it may lead to an arrest, does not 
make the giver of the information liable for the imprisonmont {(losdcn 
V. Elphick (1849)f 4 Exch. 445, dissenting from Flewster v. Royie 
(1808), 1 Camp. 187 ; Danby v. Beardsley (18^), 43 L. T. 003). The nirfie 
siting the charge-sheet at the police station is not evidence sufficient to 
support an«ction of false imprisonment figainst the person who signs ( Sewell 
V, National Telephone Co., Ltd., fl907] 1 K. B. 667, C. A. ; Grinhapi v. W\lUy 
(1860), 4 H. & N. 496 ; but see UarrU v. Dignum (1859), 29 L. J. (ex.) 23J; 
but if a police officer states tc^a person that lie williiot detain the accused 
unless the other person makes a Tlistinct charge and signs the cbarge-slntit, 
and if the otner potson thereupon signs the charge-sheet and the abused 
is detained, this is evidence of an imprisonment by the person who signs 
{4‘'U8tin V. Dowling, sdpfa).- If a persoi^ who is lawfully arrest'd is 
detained for an unreasonable time without being taken before a justice, 
the person responsible for the arrest is liable to an action of false impiison- 
ment; see title CRiMiNAifI»AW and Procedure, Vol. IX., p. 306. As to 
imprisonment ^ a foreign Government or ita officer at the instance of the 
defendant, see Rafael v. VereUi {17 7 Q), 2 Wm. Bl. 1066 ; Aitken v, BedweU 
(1827), Mood. d&M. 68. ' I 
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Sect. 3. committed or is apprehended (c), and he has also certain powers of 

False or arrest by statute (//). When, tlierefore,' he majiustify the deten- 

lUegal tion on one or otlier of those grounds no action of false imprison- 
against Jiim (^')- • 

— ' 1554 . A police constable may by common la\^ arrest without** 

Arrest by warf ant any person in those cases where a private person may lawfully 

Sfttable. ■* arrest by common law without a warrant (/). lie may also within 
liis district arrest without warrant on rdisOnable suspicion of felony, 
whether a felony has or has not been committed (//). Under various 
statutes he has powers to arrest without a warrant in certain 
cases (//). lie .is l)ound on a reasonable charge ^of felony being 
made to him by a private person against a supposed olTender to 
take the latter into custody (/), and is justilied in receiving into 
custody from a privafh person a supposed offender whom the private ' 
person has lawfully arrested (/.). 

A police constable who unlawfully arrests or detains oanother 
person without a warrant is liable to an action for false imprison- 
ment (/), He is also liable, if ho lawfully arrests another person 
and detains him for an unreasonable time without taking him 
before a inagistt ate (///). - ' 

(c) As to arrest \vit!»out warrant, soo. lurlhor, title Criminal Law an]> 
PROciinuRK, Vol. IX., pp. 206. 207, 323; Jialt v. Axten (1866), 4 F. & K. 
1010; Williams v. (tlenisicr (1824), 2 B. & C. 600; Joii^an v. Gibbon 
(1863), 8 L. T. 301 ; B’rbWer v. (1847), 11 Q. B. 311 ; Unll v. Booth 
(1834), 3 Ncv. iSiM. (K. n.)310. 

{ if ) See, further, title CiuMiNAL Law and Pkoi eduke. Vol. IX., p. 300; 
ftiul coinj/ivre title Siukei’ and Akkial Vkaio ic, ]>. 277, ante . « 

(«) A justitieution for an imprison iiieiit must bo specially pleaded 
(K. S. C., Old. 10, IT. 4, 1.'5). As to the form of the (lefcncc, see Allen v. 
'Il'nyd (1838), 8 C. Sc P. 022 ; Mure v. Kai/e {lS5i), 4 Taunt. 34 ; Slanmcnf 
V. \carnUaj (iH33). It) Bing. 35; M'Vurday v. JJrisr.oU (1833^, 1 Cr. & M. 
618 ; ll<n/nes v. Mewis (1826), 5 L. J. (o. s.) (k. b.) 47 ; Tilley v. Foxalt 
(PfoS), •JfKeny. 308. The justifiention ploudoil may be differont from that 
wiiieh the deh'iidant alJ(‘ged and acted upon at the time of the tr^l^pass 
{Jiaillie V. Kell (1838), 4 Bing. (n. c.) 638, 050). If tlie plaintiff in an action 
of false irnPiisonment has hecn tried and acquitted on a cliarge of felony, ^ 
the defendaiit in the net ion is not preeluded from ])roving that the plain- 
tilf was net Hid ly guilty of the felony (Gahill v. FUzy ibbon {IHSU), 16 L. U. Ir. 
371 ; Hoo Fichnids (. Turner { \ HU)), Car & M. 414) The questum of reason- 
able and prohalilo cause tor an arrest is one to he decided hy the judge on 
the fuctvS Joiind by the jury {Linterv. Fenyman (1870), L. K. 4 Jl. L. 521 ; 
Hailes v. Murks (1861), 7 II. & N. 56; B est v. Jlaxendale (1850), 9 C. B. 
141; Musijiove v. Sewell (1836), 1 M. Sc W. 582); see title Malicious 
•jjROSECUTlON ANI» PROCEDUKE, Vol. XIX., jip. 680, 685. Tlic uri’cst of 
a person under the age of ocven for a h‘!ony cannot bo justified ; see title 
Criminal Law and Procedure,,. Vol. IX., ji. 206. r 

(/) See p. 870, ««fc; title Vuiminal Law w\nd Procedure, Vol. IX., 

p. 206. • 

ig ) See title Criminal Law and Procedure, Vol. IX., p. 298 ; Creagk 
X. Gamble {ISSS), 24 L. K. Ir. 458 ; Con^jcs^.- JUfnnbar (1327); 2 C. & P. 565 ; 
//oge V. Bush (1840), 1 Man. & G. 773. ^ 

(/^ See titles (Criminal Law and Procetdure, Vol. IX*., p. 300 ; Magis- * 
trates, Vol. XIX., p. 506, note (/). ' *’ 

( 1 ) Sec title ( riminal La^ and Procedure, Vol. IX., p. 299 ; CMes- 
V. Buulnir (1827), 2 C. & P. 565 ; Hedges v. Cba/nna7i (1826), 2 Bing. 623.‘ 

(k) See title Criminal Law and Procedu^:. Vol. IX., p. 300. As to 
taking the offender before a justice, see ibid., p. 306. 

(/) See ibid., p. 209. 

(?a) See ibid., p. 306. 
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Part IV.— Trespass to thc Person’ 


If a police constable or o^her ofiicer is charp;ed with the execution a. 

of a lawful warrant and executes it in a lawful manner, he can False or 

plead the warrant as a defence to an action of false imprisonment («). Illegal 
He, howGvei^ is liable if in a case where ho cannot arrest without a I®prUon' 
* warrant he obtains a warrant but does not have it in his possession, 
when he arrests'the person named in it (o), or if he arrests a parson 
other than the one named in the warrant, even when the person • 
arrested is the one intended to be named in the warrant (jj), * 

A police constable acting in obedience to an illegal warrant and 
arresting the person named in it, is not liable to be sued for false 
imprisonment, flnless demand in writing has been made by the 
plaintiff for perusal and a copy of the warrant and perusal and the 
copy have been refused or neglected for six days after demand (q). 

• • 

1555. The keeper of a prison is protected in obeying a warrant of Keeper nf 
commitment, valid on the face of it addressed to him, and is not 
liable t(? an action for false imprisonment if he detains a person in 
pursuance of the warrant (r). He is, however, liable if he detains 
a prisoner in custody without a suflicient warrant of commitment (k) 
or for a longer tjme than is lawful (t ) ; or if he treats a prisoner as 
a cridinal who ongly; not to be so treated (a) ; or if he removes a 
prisoner from one part of the prison to another part in which the 
prisoner ought not by law to he confined (/>) ; or if he without lawful 
authority renwves a prisoner in custody from the prison to another 


(n) As to theissuoof warrants, see Criminal Law and Prockdukk, 
VoJ. IX., p. 307; Leach v. Money (1765), 19 State ^r. 1002; LMicIc v. 
tarrimjton (1765), 19 State Tr 1029. As to a warrant issued by a Speaker 
of the House of Commons for a bieaeli of the privileges of the House, see 
Jhirdett v. Abbot (1811), 14 East, 1 ; Jhirdeitv. Colman (1811), 14 East, 163. 
Ab to the protection given by a warrant, see Henderson v. Preston (1888), 
21 Q. H. b. ^62, C. A. As to the constables by whom a warrant may bo 
executed, see E. v. Sanders (1867), L. K. 1 C. C. R. 75 ; E. v. IfcH (I8lj2), 
9 Q.4. D. 701, C. A. ; E. v. Campion (1880), 50 Q. B. D. 341, C.V. R. 

(o) See title Criminal Law and Procedure, Vol. IX., p. 309. 

(p) Modey v. Leach (1765), 3 Burr. 1742; Jloyo v. (1840), 1 

» Man. k G.*775. 

iq) Constables Protection Act, 1750 (24 Geo. 2. c. 44), s. 6. If a con- 
stable aiTOsts under an ilH^gal warrant and cannot bnng himself within 
the protectiftn of the statute, he is liable to an action {Clark v. Woods 
(1848), 2 Exch. 3fli6 ; see titles Police, Vol. XXII., p. 499; Purlio 
Authorities and Public Officers, Vol. XXIII., p. 320. 

(r) Henderson v. Preston (1888), 21 Q. B. D. 362, C. A. ; Greaves v. 
Keene (1879), 4 E» D. 73. As to the duties of a keeper of a prison,, 
generally, see titll Prisons, Vol. XXIII., pp. ^5 et seq. # 

(«) Demer v. Cook (1903), 88 L. T. 629. 

(<J MeevsCruikshank (1902), 86 L. T. 708 ; Mome v. Eose (1809), 
L. R. 4 Q. B. 486. A prisoner who is on his trial is in the l©gjl custody 
of the keeper of the prison from which he comes to the court or irom which 
he would nave come if he 9ot been bailed ; if a prisoner is tried anu* 
acquitted and^ is afterwards unMiwfully detained in the precincte (n 
the court by the warders of su^ prison, the keeper of the prison is l^ble 
to an action for ffidse imprisonment, -although he was not present m court 
andidid not direct the illegal detention anof |lthough the warders are not 
•his servants {Mee v. Cruikshank, swpra). • ^ xi. 

(а) Oshome v. Milmaik (1886), 17 Q. B. D. 614; reversed on another 

point, (1887), 18 Q. B. D. C. A. , 

(б) Cobhett V. Grey (1860), 4 Exch. 729. As to the different classes of 
prisoners, see title rBisoNS, Vol. XXIII., pp. 243 sf eeq, 

H.L. — XXVp. * 3 L 
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Trespass. 


Sect. 8. 
False or 
Illegal 
Imprison' 
ment 

Magistrate. 


Ministerial 

officer. 


{)lace(c). It is no defence that in doing any such unlawful act 
the keeper of a prison was obeying tifte order of a Secretary of 
State ; if such orders are invalid, the Secretary of State who issued 
them is also liable to an action for false imprisonment 

1566. A magistrate or other person in a judicial capacity is liable * 
to a^ action for false imprisonment if he unlawfully commits a 
*p^8on to prison in a matter in which he has no jurisdiction, pro- 
vided that he is not misinformed as td flie facts upon which his 
jurisdiction depends («). A magistrate is also liable, if he commits 
an accused person for re-examination for an unreasonable time (/). 

A magistrate or other person in a judicial capacity is not liable in 
respect of a matter within his jurisdiction (r/). A magistrate or 
judge wit^ a limited jurisdiction is not liable for a judicial act 
done by him without jurisdiction, unless he had the knowledge or ‘ 
means of knowledge of which he ought to have availed himself of 
that which constitutes the defect of jurisdiction (h), ^ 

A magistrate or other person in a judicial capacity is not liable 
for the mis-execution of a lawful warrant properly issued by him, 
unless he makes^iraself a party to such mis-execution (i). 

A ministerial ofiicer who acts under the orders of a person in a 
judicial capacity is not liable to an action for false imprisonment 
merely because he signs an unlawful warrant issued by a persop 
acting in a judicial capacity (/i). 


(c) Bint y. Lavender (1825). 1 C. & P. 659. 

(d) CohbeU V. Orey (1850), 4 Exch. 729. f 

(6) Mason v. Barker (1843), 1 Car. & Kir. 100; Bridgett v. Coyney 

(1827), 1 Man. & Ily. (k. b.) 211 ; Foxull v. Barrett (1853), 2 E. & B. 928 ; 
Crejms V. Durden (1777), 2 Cowp. 640 ; 1 Smith, L. C., 11th cd., p. 651 ; 
Uould^ V. Smith (1850), 14 Q. B. 841. An action does ilbt lio against 
a justice for merely backing an illegal warrant in consequence of which 
a persoiir is arrested {Clark v, Woode (1848), 2 Exch. 395, 405) ; see titles 
Magistrates, Vol. XIX., p. 656 ; Public Authorities and^ rtjBuo 
Officers, VoI. XXIII., p. 323. 

if) Davts V. Capper (1829), 10 B. & C. 28 ; see Edwards v. Fhnis (1836), 
7 Cf. & P. 642. 


(g) Anderson v. Qorrie, [1895] 1 Q. B. 668,' C. A. ; Jones v. German, 
[1897] 1 Q. B. 37^, C. A. ; Kemp v. KeviUe (1862), 31 L. J. (c. p.) 158 ; 
Mills V. CoUeU (1829), 6 Bing. 85 ; Dicas v. Brougham and Vanx {Baron) 
(1833), 1 Mood. & R. 309; Doswell v. Impey (1823), 1 Rs & C. 163; 
Hamond v. Uowell (1677), 2 Mod. Rep. 218. Magistrates are justified 
^in acting upon a complmnt made to them upon oath by the terms of 
which they have jurisdictmn, although the real facts of ine case might not 
nave supported such a coihplaint, if the real facts were not laid before them 
at the time by the party complained against, and if such p'lriy was 'pro- 
perly summoned {Lmther v. Radnor {Earl) (1806), 8 East, 113) ; nor are 
they liame for a mistake of fact; see Moulds v. Smith, supra; Case v. 
Mountain (1840), 1 Man. & G. 267. But^where it appears on the face of 
(ihe summons that the magistrates had no jurisdiction to entertain the 
master, it is immaterial that the want of jurisdiction was^ not brought to 
his Joiowledge at the hearing of such summons {PoUey v. FMham (No. 2) 


, C. 28, 36, 77 ; compare ^itle 


(1904), 91 L. T. 626). 

{h) Colder v. Ealket (18£5), 3 Moo. P. C. 

Mistake, Vol. XXL, pp. 4, 6, 

(t) Holroyd v. Breare (1819), 2 B. & Aid. 4V3. 

{k) Demer v. Cook (1903), 88 L. T. 629 (clerk of the peace) ; Dews v. 
Biley (1851), 11 0. B. 434 (clerk of county court). 
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1667. A sheriff or other officer to whom a warrant for the arrest sici. s. 
of a person under civil process is directed, and who lawfully executes Falls or 
the warrant, is justified by the warrant (/). He is, however, liable to niagal 
an action fo»false imprisonment if he arrests the wrong person (m), Imprlson- 

•or if he arrests the right person in an unlawful manner (/i). 

• C ' il 

1668. If a person is unlawfully arrested under an illegal waftant pra^. 
issued by a judge in a matter over which he has no jurisdiction, 

where he is not misinforided as to the facts upon which his juris* warrant, 
diction depends, an action of false imprisonment lies against the 
judg^ and agaip^t the person at whose instance the warrant was 
issued (o). • 

1659. ^An action will not lie for the detention of a member of the Navaftor 
’ naval or military forces of the Crown, if the detention is Justified by f* 
naval or military law (p). 

An action, 4t seems, will not lie against a member of the naval or 
military forces for acting under the order of his superiors, unless 
such order is manifestly illegal (</). 

The ordinary courts of the realm have no jurisdiction over the 
action of naval or military authorities taken in a place where and 
at a tflne when war i» actually raging (r). 

• 1660. The master of a merchant ship is justified at common law aster of 
in arresting a«d confining in a reasonable manner and for a reason- 
able time any sailor or other person on board his ship, if he has 
reasonable cause to believe that such arrest or confinement is 
necessary for the preservation of order and discipline or for the 


(/) Mitchell V, Simpson (1890), 25 Q. B.D. 183, C. A. ; Brooks v. Hodgkin- 
eon (1869), 4 If . & N. 712. As to arrest on civil process, see title Malicious 
Prosecution and Procedure, VoI. XlX.,pp. 693rf sea. As to the liability 
of a sheriff etc., see title Sheriffs and Bailiffs, Vol. XXV., p. W9. • 

(mrDe Mesnil v. Bakin (1867), L. R. 3 Q. B. 18 ; Walley v, McConnell 
(1849), 13 B. 903. As to the liability of the solicitor and of the 
9 cUent in the suit in which process is issued, see Straiten v. La\Mese (1864), 
14 I. C. L. R. 432 ; Abky v. Dale (1860), 1 L. M. & P. 626, (1861) 2 L. 
M. & P. 433 ; Kinninq v. Buchanan (1849), 8 C. B. 271 ; Coooer v. Harding 
(1846), 7 Q. B. 928 ; Green v. Elgie (1843), 6 Q. B. 99 ; Sowell v. Cltampion 
(1837), 6 Ad. & El. 407 ; Brooks v. Jlodgkinson, supra ; Ewart v. Jones 
(1846), 14 M. & W.,774 ; Moore v. Ouardner (1847), 16 M. & W. 695; 
Williams v. Smith (1863), 14 C. B. (N. s.) 696 ; Smith v. Sydney (1870), 
L. R. 6 Q. B. 203; se^ title Solicitors, Vol. XXVI. A sheriff or other 
officer is not liablcf for false imprisonment for arresting under civil process 
a person who is privileged from arrest under suclf process {Magnay v. Bun 
(1843), 6 381, Ex. Ch. ; Tarltonw. Fisher (1781), 2 Doug. (K. B.) 671; 

see Ames v. Waterlow (1869)? L. R. 6 C. P. 63). 

(n) Kerhey v. Denhy (1836), 2 Gale, 31. • 

(o) Houlden v. Smith (1850), 14 Q. B. 841 ; see note (<), p. 882, ante, 

ip) Marks v. FrogUy, [1898] rQ.sB. 888, C. A. ; Keiifkly v. BeU (1866), 4i 
, F. & F. 763 r Aae Broughton v. Jackson (1862), 18 Q. B, 378; and Utle 
Royal Forces, Vol. XXV., p. 90. 

Keighly v. Bell, supra; compare title Royal Forces, Vol. XXV., 

Ex mrteMarait (D.JF.), [1902] A. C. 109 ;* 

(1830), 1 Knapp, 316, P. C. ; v. Wolfe Tone (1798), 27 State Tr. 613, 625 ; 
compare titles PUBLIC Authorities and Public Officers, Vol. xxiii., 
p.*308 ; Royal Forces, Vol. XXV., pp. 42, 43. 

• f 51 L 2 



84 


Trespass. 


SECT. 3. safety of the vessel or the persons or pijj^perty on board («).^ He has 

False or also by statute powers of arrest and detention in certain cases (t), 

HleiBfal 

Imprison- 1561* ^ parent and a schoolmaster to whose care th^ parent has 

ment. entrusted a child may confine a child in a reasonable manner and 

— for wifficient reason ( u ). • 

’ftrcntor ^ 

^hooimaster. c ^502. A person may justify the detention and confinement of a 
)etentiori of (Jangerous lunatic until there is reasona1)16 ground to believe that 
ina 1 C. ceased to be dangerous (a). 

No action lies for the detention of a lunatic who detained under 
the Lunacy A^it, 1890 (b), if the person detaining acted in good 
, faith and with reasonable care (c). 

An actiijn for false imprisonment will lie against any person who 
without acting under^the Lunacy Act, 1890(d), unlawfully detains ' 
another as a lunatic (<•). 

Sub-Sect. ^—Reiiiedies: 


lemcdiea 1563. If a person is unlawfully imprisoned, he may use force to 
vaiiabio. release himself ( J ). Ho may also obtain his release by an application 
made on his behalf for a writ of habeas corpus (r;). ’ 

False imprisonment is an actionable wrong and is also oji 
indictable ollence, even if no violence is used { h ), • 

)araagos. 1564. In an action of false imprisonment the plaintiff is entitled 
I to recover general damages for the imprisonment and, by way of 
special damages, Qompensation for any loss which he has incurred, 
if such loss is the direct and immediate result of the tresjiass (i)f 


(«) Boyce X . Bayliffe (1807), 1 Camp. 68, 60; see title Shipfinq and- 
Navigation, Vol. XXVI., p. 60. 

Ji) See Merchant Shipping Act. 1804 (67 & 68 Viot. c. 60), ss. 222, 223 ; 
and title Shipping and'Navigation, Vol. XXVI., pp. 50, 60. ^ 

(/() See title Education, Vol. XII., p. 124. 

(а) See -title Lunatics and Persons of Unsound Mind, ‘V ol. XIX., 
p. 530. 

(б) 63 & 64 Viet. o. 6, a. 333. 

(o) See ShacUet^n v. Swift, [1913] 2 K. B. 30t, 0. A. ; title Lunatic^ and- 
Persons of Unsound Mind, Vol. XIX., p. 630. 
id) 63 Ac 54 Viet. o. 6. 

(c) Sindai} v. Broughton and the Government of Indhx (1882), 47 L. T. 170, 
P. C. ; SCO title Lunatics and Persons op Unsound Mind, Vol. XIX., 

, p. 630. As to the detention of habitual drunkards, see title iNTOXiCATixa 
XiQUOKS, Vol, XVIII., pp. 161, 165. ^ 

if) Bowe v. Uawkins (1858), 1 F. Ac F. 91. 

(o) See title Crown Practice, Vol. X., p. 39. r ‘ 

(n) JR.pr. Linsherg (1906), 69 J. P. 107. If force is used, false imprison* 
ment is punishable as an assault on summary proceedings or by indictment ; 

' see title Criminal#Law and Procedure, Vol. IX., p. 607, note (m). 
•As to the effect of summary proceedinj^ on civil liability, sec p. 872, «n<v. 

ij) Clarkx. IKoods (1848), 2 Exch. 395 ; FoxaUx, Bamett\lS ^), 2 £. & B. » 
928 (plaintiff arrested bywanaut of commitment on a coroner’s inquisition 
held without jurisdiction ei^Hlhd to recover as part of his damage the 
expenses of quashing the iifquisitiou) ; De Mesnil v. Dakin (1867), C. B. 

3 Q. B. 18 (plaintiff can recover money wMch ho was compelled to 
pay under illegal process); Eoey v. FeUon%\8^l), 11 C. B. (n. s.) 142 
(plaintiff not entitled to recover damages for failing to secure employment 
through illness caused by the imprisonment which prevented him froiD 
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He may rely in aggravation of the general damages on the circum‘- skot. 8 . 

stances attending the imprisonment and on any facts in the conduct False or 

of the defendant at the time of or before or after the imprisonment lUegoi 
which show^malice (k). Imprison- 

The defendant is entitled, although he has not pleaded a justilica- 
tion, to give evidence in mitigation of damages of facts irhich Mitigation of 
justified or excused his conduct in imprisoning the plaintiff (f) ; but^ iiamage*. 
he cannot give evidence by*cross-examination of the plaintiff orliis * 
witnesses or otherwise to prove the bad character of the plaintiff, or 
that previous charges had been made against him(//t). 

Sud-Sect. 3. — Defences. 

1665 . The defendant in an action of ijjilso imprisonment is Denial of im. 
entitled to succeed if he proves either that he did not imprison the \ 

plaintiff or j^hat, if he did imprison the plaintiff, the imprisonment statui^oP ’ 
was legJlly justifiable (?|), or that the cause of action in re8i)ect of the Limiutioun. 
imprisonment accrued more than four years before the commence- 
ment of the action (o). 


• • • 

being present at the place where he ^ould have been engaged ; damages 
too remote) ; Boyce v. Bayliffe (1807), I Camp^ 68 (plaintiff who had been 
imprisoned on board a ship not entitled to damages for his taking his 
passage on another ship, tlie injury not having continued to the time of 
llis transhipment); QJover v. London and South Western Rail. Co. (1867), 
L. R. 3 Q. n. 25 (plaintiff who was wrongfully removed from a railway • 
xarriago not entitled to recover as special damages eompensation for the 
loss of a pair of race-glasses which he had left behind him, there being no 
evidence that ho was prevented from taking the glasses with liira or that 
tliey had come into the j/bssession of the defendants’ servants). 

(k) Bracegirdle v. Oxford (1813), 2 M, & S. 77; Edgell v. Francis 

(1840), 1 Man. & G. 222 (evidence of a trespass by the defendant 
on the goods of the plaintiff arising out of the same transagtioui^nd 
eommittM on the day after imprisonment administered); Dunphy y. 
Moore (1866), 13 L. T. 179 (evidence that tlio plaintiff was searcheii in 
acoordancp with the usual practice is admissible) ; WnrwieJ^ v. Fo^ilkes 
(1844), 12 M. & W. 507 (thcfact that a defence of justification is pleaded 
and afterwards abandoncj is a matter proper to be taken into account in 
estimating the damages). Tlie fact that the plaintiff jwas charged with a 
criminal offence or that he was put to expense in defending himself is not 
a matter to be considered in assessing the damages in an action of false 
imprisonment ; sucll matters form the subject of damages in an action for 
malicious prosecution {Chivers v. Savage (1866), 5 E. & B. 697 ; n»o Guests 
T. Warren (1864L 941xch. 370). • 

(l) Linford v. Lake (1858), 3 H. & N. 276 ; jerkins v. Vavyhan (1841>), 

4 3fan. &fG. 988; Thomas v. Powell (1837), 7 C. & P. 807 ; Chinn v. 
Jform(1826), 2C. &P. 361 ; iff oore v. AUam( 181 6), 2 Chit. 198; Bingham ^ 
V. Gamauft (1788), Buffer, Law of Nisi Prius, 17 ; see TuHeyy. C’/yric (1867), 

10 Cox, C. C. 684. 

(m) Downingy. Butcher (184k), 2 Mood. & R. 374; J^sam v. Cave (1817)h 

2 Stark. 6ij9 ; #ee Cornwall v. Rimardson (1826), Ry. & M. 306 ; contra, 
JRodrigueg y. Tadmire (1799), 2 Esp. 721. • 

(n) See pp. 879, 880, ante. This defence must be specially pleaded. 

See title Limitation op Actions, V%1. XIX., pp. 38, 67. As to 

'special periods ol limitation, see ibid., p. 176P; title Public Authohities 
anb Pubuo OrncEBS,* Yol. XXIIL, p. 346. This defence must be 
'tpcoially pleaded. 
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Trover and Detinue. 


Sect. 1. 
Definitions. 

Detinue. 


rroTcr. 


Personal 

proiTcriy. 


Part I— Interpretation of Terms. 

Sect. 1 . — Dejinitioim • ^ 

1666. Detinue is the form of action which lies wiien one person 
wrongfully detains the goods of another. The gist of the action is 
•thee unlawful detention of goods, that is, the unlawful failure to 
deliver them up when demanded (a). It is the appropriate form of 
action when the return of title deeds or other specific chattels is 
desired (/^). It was originally, it seems, an acti^‘n chiefly used 
against bailees (<), though it did not anord ,a remedy, if the bailee 
misused the goods, or if he restored them in a damaged condition (d). 

1567. T\*over is a t^orm of action later in origin than detinue, 
and provides a more extensive^remedy. It was a form of tres- 
pass on the ca8e(6'), and derived its name from and wag based 
on a fiction that the defendant had found the goods and afterw'ards 
converted them to his use if). Trover lies when one person 
is guilty of the cqn version of the goods of another by wrongfully 
appropriating them to his own use or wrongfully depriyipg ■ the 
owner of the use and possession of them permanently or for a 
substantial time (g\ or by destroying them or changing their 
quality (//). " * 

Sect. 2. — SKhjeet-matter, 

. 1568. The subject-matter of both trover and detinue must be 

specific personal property (i). Neither trover nor detinue lies for^ 
money, unless it is specifically identified (k), 

(а) Jones v. Dowle (1841), 9 M. & W. 19 ; Clements v. Flight (1846), 16 
M. & W. 42 ; Mason v. Farnell (1844), 12 M. & W. 074. 

(б) Sco p. 917, jiosL 

(fli Holpswortli, History of English Law, Vol. III., p. 274. Detinue 
was formerly considered an action ex contractu {Danb}/ v. Lamb (1801), 11 
C. B. (N. 8.) 423); but it is now reckoned as an action founded ou tort; see 
Bryant v. IlfrbcH (1878), 3 C. P. I). 389, C. A. 

id) Iloldsworth, History of English Law, Vol. III., p. 281. 

(f) Ibid. ^ 

if) Gordon v. TJ(\rper (1796), 7 Term Rep. 9; BuUen and Leake, 
Precedents of Pleadings, 3rd ed., p. 290 ; see title Trespass, p. 865, ante. 
Trover is the name of the form of action, conversion of the tort. The 
declaration per inventionem was described in 1455 by Littleton, J., as a 

,^new found haliday ” (Malnas's Case (1455), Y. B. 33 Hen. 0, 26, pi. 12). 
^he fictitious allegations of loss and finding were abolished by the Common 
Law Procedure Act, 1852 *(15 & 10 Viet. c..76), y^bich substituted an 
.allegation that tlie defendant copverfed to his owu use or vM)ngfully 
^ deprived the plaintiff of the use and possessioi/ of the plaiiitVff’s goods; 
pee Day’s fpiumoii Law Procedure Acts, 4th ed., p. 239 ; Law Quarterly 
Review, Vol. XXL, p. 43. 

ig) Hollins v. Fowlir (1875). L. R. 7 H. L. 757 ; EioH v, BoU (1874), 
L.^ll. 9 Exch. 86. 

ih) ^roubles V. (1841), 8 M. & W. 640 ; HeaU v. Carey (1862), 

11 C. B. 977 ; Burroughs v. Bayne (1860), 6 H. & N. 296. As to what 
acts amount to conversion, sea p. 889, post. t 

(») Friedel v. CastUreagh (1^77), 11 I. C. L. R. 9^ The thing in respect 
of which the action is brought must be one )^hioh is capable of being 


(k) For note [h) see p. 889, post. 
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Neither trover nor de^iiue will lie for fixtures which arb sot. a. 
attached to the fj’eehold (f). Trover or detinue lies for fixtures (m), Subject- 
timber (/i), crops (o), soil and minerals (;>) only after such things matter, 
have been sivered from^l^e freehold. ... . 


Part II. — Essential Features of Conversidn. 

SijfT. l.—Acts Amounliiig to Coiirrmon. 

1569. To constitute 'conversion there must l)(f a positive and Knowledg® 
•. wrongful act ((/),, but there need not be any knowledge on the part immaterial 

possessed; but see Ma^nsclly. Valley Priniing Co., 1 (!li. 507 (alTlnnod 
[1908] 2Ch. 441, C. A.), where Swinfkn Eady, J., held that an action 
of the rtliture*of conversion might be brought for damages for infringement 
of the common law right of Iho owner of an unpublished and unregistered 
picture ; Bowden Brothera v. Amalgamated Piclormh, lAd., f 191 1 J I ('h. 380. 

(fc) Orton V. Butler (1822), 5 B. & Aid. 052 ; Foster v. (heen (1802), 7 
H. ^ Nj 881. An action of trover or detinue dms^ioi lie for money 
unless in a bag {Foster v. Green, supra, as reported 31 L. J. (lix.) 158, per 
Pollock, C.B., at p. •101). Tho buyer of a^specilied quantity of goods 
cannot sue iu trover, unless they have been a])j)ropnated to him (irnff v. 

Baker (1848), 2 Kxch. 1 ; Aa^en v. (/’mrr?f ( 1812), 4 Taunt. 044 ; but seo 
(jodtsy, Bose (4855), 17 C. B. 229). In Abingion v. Lipscomb (1841), 1 Q. B. 

776, tlie lord of a manor who was entitled to five best bejt<tH as heiiots 
marked seven beasts and left them in the possession of the defendant and* 
afterwards applied for the beasts, but the defendaut^refused to give them 
up ; and it was held that the lord eould not sue lor any of the beasl.s, it 
not being ascertained that any particular five were legally chosen. But 
trover will lie for an nudivided part of a chattel {Watson v. King (1815), 4 
Camp. 272). 

(i) LongstFfjf v. Mcaqoe (1834), 2 Ad. & El. 107; Colegrave v. Dias 
Santos (1823), 2 B. & (I 70; Boffey v. Henderson (18.51), 17 Q. B. 574 ; 

Greene v. Cole (1070), 2 Wms. Saund. (01, h cd.) 251, 259 c, II. L. f Iftlffc v. 

Waters (1855), 16 C, B. 637 ; Moclintosh v. Trotter (1838), 3 M. iV \V. 184 ; 

Davis V. ifoncs (1818), 2 B. & Aid. 165; Gough v. Wood lO f;e.,[1894] I 
Q. B. 713, *C. A. ; Be Allen {Samuel) d* Sons, W., [1907] 1 Clf. 575 ; Bllis 
V. Glover and Hobson, Ltd., [1908] 1 K. B. 3H8. C. A. 

(wi) Farrant v. Thompson (1822), 5 B. & Aid. 826 ; Dalton y. Whitiem 
[1842), 3 (i? B. 961. Tho mortgagee of fixtures clainfing under a tenant 
who surrenders his term to tho landlord has a right to enUtr and sever 
the fixtures, and, aEhough he cannot sue in trover lor them, can maintain 
a special action against tho person in possession who prevents him from 
ftXCTcising his righi^( I/ontimi and Westmimier Loan and Discount Co. Vf 
Drake (1859), 6^. B. (N. 8.) 798). A tenant may sue in trover for tiling 
which, though sli^ntly attached to the frechohi!? arc personal chattels, and 
iodB not*l<^6 his property in tliein 4)y giving up possession of tlio 
premises (Davis v. Jones ^1818), 2 B. & Aid. 165; sex) Sheen v. Biekio* 

(1839), 5 M. & W. 176). As to what are fixtures, see tillif^AKDLOKD 
AND Tenant, Vol. XVIII., pp. 416 et scg. • > 

(n) BlackeUy. Lowes (1814), 2 M. & S. 494 ; Pyne v. Dor (1785), 1 Teiin 
Rep. 55 ; Berfy v. Heard (1032), Cro. Car. 242. 

(o) Davies v. Connop (1814), 1 Price, 53; Borasion v. Green (18Iz), 16 

; Baokham v. Jesup (1772), 3 Wils. 332. 

Tp) NoHham v. Bowden (1865), 11 Exfli, 70; Eardlcy v. OranviUe 
:1876), 3 Ch. D. 826 ; Wood v. Morewood (1841), 3 Q. B. 440 ; HiUon v. 

Woods (1867), L. R. 4 Eq.«432 ; Jegon v. Vivian (1871), 6 Ch. App. 742; 

Livingston y. Rawyards Coal Co. (1880), 5 App. Cas. 25. 

’ (g) Drake v. Shorter (1802), 4 Esp. 165; Bromley v. CoxweU.{mi), 2 
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Trover and Detinue. 


Skot. 1. of the person sued that the goods converted belong to someone 
Acts else (r). 

Amotmtiiig A wrongful sale of the goods of another person, if accompanied 
to Con- delivery of the goods, or documents of title, amolints to con- 
ve^n. version, and both the seller and the buyer in such case are liable 
laic. to b^ sued (s). 

, •’A mere sale of goods not in market overt, if unaccompanied by 

delivery, is not conversion (0» A sale 'of goods in market overt 
changes the title to the goods, and is therefore conversion if it is 
wrongful (//). ^ 

)ther di8. Any other wrongful disposition of goods, if it has the effect of 
loiitions^ depriving the owt'^r of the use of them permanently or for a sub- 

stantial time, is coiiversion ; thus, if a person pawns the goods of 
another (ii), or hands® them over to someone other than the true 
owner (/>), or signs an order for the delivery of the goods and the 
goods are delivered under the order (c), such person' is guilty of 
conversion, 


Boa. & P. 438. A mere failure to carry 6ut a contract unaccompanied by 
any tortious act is not conversion [Dtifresne v. Hutchinson (1810), 3 'Jaunt. 
117). As to the effect of ttfo relation back of title in trover, see Smith v. 
Milles (1786), 1 Term Rep. 476; Cooper v. VhitUj (1756), 1 Burr. 20; 
Young v. Dilliler (1860), 8 l\. L. Cas. 682. As to trover against ai! 
administrator for wrongfully intermeddling, see Bear v. Soper {1159), 2 
Keny. 441. 

k (r) Hollins v. Fotvler (1875), L. R. 7 H. L. 757. 

(«) Ibid. : Jelks v, Hagward, [1906] 2 K. B. 460; Mnrlindule v. Smith 

(184P), 1 Q. B. 389 ; Fimant v. (1822), 3 Stark. 130; Qhsspool^ 

V. Young (1829), 9 B. & C. 696; M*Co7nhie v. Davies (1805), 6 East. 538 ; 
Cooper V. Willonuitt (1845), 1 C. B. 672; London and North Western 
Rail. Co. V. Hughes (1889), 20 L. R. Ir. 165; Metcalfe v. Lumsden (1844), 

1 Car. & Kir. 309; Binns v. Pigot (1840), 9 C. & P. 208; MulUnerv, 
Flormce (1878), 3 Q. B. D. 484, 0. A.; compare title Executobs 
AN n'AmS^iNiSTiuTOus, Vol. XIV., pp. 31, 32. As to an action agaii^t an 
auctioneer, see j). 893, post ; as to sale of goods generally, see title Salk 
OP (tOODs, Vol. XXV., pp. 105 et seq. ; as to what » constitutes delivery, 
see ibid., p. 206. ' 

(0 Lancashire WaggonCo. v. Fitzhugh (1861), 6 H. & N. 602. But as 
to sale by a bailee, see ]). 899, post, ' 

(a) As to ssles In market overt, see p. 903, post; Peer Eumphreg 
(1836), 2 Ad. & El. 495 ; Delaneq v. Wallis & Son (1884), 14 L. R. Ir. 3l‘; 
title Mabkets and Fairs, Vo). XX., p. 55. If a^person at tfita tiruo’ 
of the conviction of the thief is in possession of stolen goods which hate 

’"^oen sold in market overt, he may be sued in trover .4 A person who has 
I^rohased goods sold in market overt is not liable to b^ sued if he parta- 
with them Dofore the conviction {Ilorwood v. Smith (1788), ^Termitdp. 
760); see titles Criminal LaW and Procedure, Vol. .iX?, p. 087; 
Markets^nd Fairs, Vol. XX., pp. 53 'et tgiq. ; Sale op Oood.^, 
Vol. XXV., pp. 195, 196 ; and compare title Pawns and* Pledges, 
4 V 0 I. XXH., p. 246 . 4 , ^ / 

* (a) Parker v. Godin (1728), 2 Stra.«^813. As to the rights of tne true 
own^ of goods wrongfully pawned, see -title Pawns and Pledges, 
Vol. XXII., pp. 340 ef «e(?. 

(b) Allens v. Peyton (1872h 21 W. R. 108 ; Singehr Manufacturing C<l v. 

Clark (1879), 6 Ex. D. 37 v. Banckes (1961), 17 iT. L. It. 416 ;• 

Poicell V. Hoyland (1851), 6 Exch. 67 ; Pent v. BaHicter (ISl^f, 1 Stark. 472 ; 
Honrs v. Parker (1788), 2 Term Rep. 376 ; as #b oonvemion by » buyer’ol 
goods, see also title Sale op Goods, Vol. XXV., p. 184, note'^(A). 

(f) Hiort Y. Boti (1874), L. R. 9 Exch. 86. ’ ’ ’ 

t i ■ • ‘ . 
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1670. If the goods of a^person are wrongfully tuken by force or 
fraud and converted to the use of the taker or of a third person, Acts 
;he taker i^guilty of conversion. Thus, it is conversion to take a Amounting 
rjerson’s goods wrongfully in execution (d) or otherwise (/’), or to 
iistrain goods wrongfully (/). On the other hand, a mere threat ^ 

;o prevent an owner from removing his goods does not amofint to Korciblo or 
jonversion if it is not followed by any act of taking (//). ^ » fraudulent 

An infant who obtaihs* goods by means of a fraudulent mis- 
representation that he is of age is not liable to be sued for con- 
version, but it^ppears that there is an equitable remedy against mfimt. 
iiim to compel him to restore the goods if they s^e in his posses- 
uon, or if he has obtained money for the goods fcj/rofund it (h). , 

1571. If a wrongdoer obtains possession 1[)f goods by false pre- iiighti of 
iences or other fraud and sella them to another person who takes 
.hem %ond\fide before the owner has repudiated the fraudulent 
.ransaction, the purchaser has a good title to the goods and cannot 
be sued in trover (i), 

A person who acquires a good title to goods under the Factors Act, 

188^(,;), throil^h a disposition by a mercantile agent, although 

{(1) Garland v. Carlisle (1837), 4 Cl. A Fin. 693, II. L. ; Whitmore 
Greene ( 184^), 13 M. & W. 104 ; see titles Execution, Vol. XIV., pp. 20, 

21, 28 et seq, : Trespa.SS, p. 865, ante. 

{e) A customs ofllcor who seizes goods wrongfully for non-payment oS» 
luty and carries them to a warehouse is guilty of conversion (Tinkler v. 

Foole (1770), 5 Burr. 2057). 

if) Clowes V. Hughes (1870), L. R. 6 Exch. 100 ; Shij)wiclc v. BUmehml 
(1795), 6 Terra Kcp. 29^. If goods are lawlully distrained ami a sumcient 
tender is made of the rent before impounding, the retusal to deliver up the 
iioods is eviaence of conversion (Loring v. Waiburton (1858), K. B. E. 

507) ; see title Distress, Vol. XI., p. l’54. It is not evidence of conversion 
if tl |0 tender is made after impounding (Sinqlcton WilUumsofi, (1^2)^ 7 
II. & N. 747), or if ifome rent is due and a distress is made lor more than 
is due (Whitworth ▼, '(1832), 6 C. & P. 250). If there are other 

^oods on*the premises, and goods, such as sheep, are distrained which can 
?nly be lawfully seized if there are no other goods to seize, trover or 
Ijctinuo lies (Keen v. Vficst (1859), 4 II. & N. 236). As to .an unlawful 
ict or irregularity by a distrainor, see Distress lor Tien t Act, 1737 (II 
LTeo. 2, c. 19), 8. 9; PUmjeoed Collieries Co., Ltd. y. Partridge, Jones (f 
^Jo.yLUK 11912] 2 «. B, 345 ; and see, generally, title Distre.s.s, Vol. XI , 
pp. 195 etseq. ^ ^ 

>( 0 ) P.ng\and v. OowUy (1873), L. R. 8 Exch. 126. QwBre whether 
BctuaT prevention by force of the removal of goods amounts to conversjpii 
If the goods, are not actually taken (England v. Cowley, supra, per Br.im- 
whLL, BV*t.P- 129: see Tkorogood y.*Bohinsm\ (1845), 6 (J. B. 769). A 
mer^ stateiniftut that .the expenses of a bankruptcy would f^^h on the plain - 
tiff, if he did not deliver up certain goods, is not duress, and does not 
make, the .obt&ining the gooa^ a conversion (Powcli v. lioyland (1851), 6 
Exch! 67). ^ • 

(h) Stocks V. Wilson, [1913] 2 K. B. 235, Lusit, J., at p. 242. 

(t) Whitehom Brothers v. Davison, [1911] 1 K. B. 463, C. A. ; hlieppard 
r^Shoolhred (1841), Car. & M. 61 ; see Sale of Goods Art, 1893 (.56 & o7 
net. e. 71), sa. *23; 24 (2). The effect U ibid., s. 24 (2), w that the 
lecision in BgrUUy y.^Vilmoni (1887), 12 App. Cos. 471. is not now 
ipplicahle, except *x> 08 sil:^ to clioses in action ; see title Cri3I1KAL Law 
IlND Procedure. Vol. IX., p. 703. 

0‘J 62 & 63 Viet. c. 46. 
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Sect. 1. 
Acts 

Amounting 
to Con- 
version. 

Dcatniction. 
[ntent to 
lonvlrt. 


L'arrier ; 
ivharfingjr ; 
[>acker. 


fAich agent has no authority to dispose pf the goods, is not guilty 
of conversion of the goods (k), . 

1572. The destruction of goods or the changing of tkeir quality, 
if wrongful, is conversion (/). 

« 

im. A mere wrongful taking of goods, although it may amount 
<0 a trespass, does not amount to a conversion, unless the goods 
are* taken with intent to convert them to 'the use of the taker or 
some third person, or unless the wrongful act has the effect of 
either destroying or changing the quality of the goods (m ) ; thus, 
a carrier (it), whj^rfinger(()), or packer (jt), who ships or warehouses 
or removes gooa^^is not liable in trover merely for the shipping 
or warehousing or removal, as he only purports to change the posi- 
tion of the^goods and hot the property. Mere non-delivery without 
negligence bv a carrier or wharfinger is not conversion (t/), but 
misdelivery by such a person may amount to cohverAon (r). 


{k) See <itle Agenct» Vol. I., p. 295. 

{1) Standring v. Qrundg (1837), 6 L. J. (EX.) 181 (seals cut off a deed) ; 
M*Kewen v. Cotching (1857), 37 Tj. J. (ex.) 41 (bill of exchange burnt) ; 
liichardion V. ylMtnAon (1723), 1 Stra. 676 (drawii^g part of the liquor 
out of a vessel and filling it dp with water is a convcrs.cn of the whole of 
the liquor). But a person w ho js sm d for taking away r destroying part of^ 
property which retnains in his hands cannot raise as a defence that the* 
taking or destroying of the part was a taking or destroying of the whole 
so that time began to run against the owner^s right to sue from the time 
t of the taking or destroying of the part {Philpott v. K:€lley (1835), 3 Ad. & Kl. 

1 OG). As to a ease wlv're destruction is justifiable or « xcusj^ble, see Simmons 
V. TAlhjsione (1853). 8 Kxcli. 431. In Heald v. Carey (18'52), 11 C. B. 977, 
goods were sent fnmi abroad deliverable to tho defendant to hold at the 
ilispoilal of the consignee upon payment of freight: on the arrival of tho 
goods tho defendant paid the duty on them and placed them in a free 
warehouse — a usual and proper place for such purpose: the wharfinger 
aftei;)vard8 for liis own convenience and without tho knowledge of the 
defolidant removed tho goods lo another warohou.se, where they ^ero 
destroyed by accidental tiro: it was held that the defendant had not 
exceeded his^duty in landing and warehousing tho goods, ond that ho was not 
guilty of conversion or responsible for the loss of the goods, although the 
jury found that he was not acting with a view to do his best or as a prudent 
man would have acted intending to do his best fdr the owner of the goods. 
As to confusion au(f intennixturo of goods, see title Bailme)ST, Vol. I., 
pp. 642, 643. 

(m) Fouldes v. Willoughby (1841), 8 M. A W. 640. 'As to the relations 
between trespass and trover, see Smith v. Milles (1870), 1 Term Rep. 476 ; 
^'y^ooper v. Chitiy (1766), 1 Burr. 20; Forsdick v. Oo?AJn«J1816), I Stark, 
SCO title TRE«PAsy, j), 866, ante. As to distress, sce ibid** p. 856, 
not(i{f), ante. * ' - 

(») Uollins V. Fowler (1876), L\ R. 7 H. L. 767, 767, 801,;'^^rukn v. 
‘•-Vflia Quay Co. (1868), 4 C. B. (N. s.) 618, 6^0; see Consolidated v. 
(Hirtis d; m, [1892] 1 Q. B. 495, 601. 

. (o) Hollins V. FowJ^", supra, at p. 767 ; Hfaldv. Carey, supra; Alexander 
y.cSouthey (1821), 6 B. & Aid. 247. '' ■ 

{p)^reenway v. Fisher (1824), 1 C. & P. 190, as explained in UoUins v. 
Fowler, supra, at p. 768. 

(^) Severin v. Keppell (1802), 4 Esp. 166; v, f 1772)* 6 

Burr. 2825; Anoa. (1705), 2cSalk. 666; Owen v. Lewyn (iq72)r-l Vent. 
223 ; Attersol v. JBrwaf (1808), 1 Camp. 409. *’ 

(r) Youl V. HarbotUe (1791), Peake, 08 [49] ; hevereux v. Bafclay (1819)* 
2 B. & Aid. 702 ; Stephenson v. //oft (1828), 4 Bing, 476 ; IfyW v. FtHcford 
(1841), 8 M. & W. 443; Ue^h v. Lon^n and North Western ISail. Co,’ 
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Similarly a broker or auctioneer, who only settles the price rfs i. 

between the veijdor and purchaser of goods and takes hia com- Acts 
mission, is not liable for conversion if the vendor is not entitled to AmoimUng 
sell ; but \^%ere an auctioneer receives goods into his custody and 
sells and hands them over to the purchaser with a view of passing 
:he property in them, he is liable as having converted the goods (.s'). Unsker ; 

1574. If a person who is not a holder in due course of ^ 
negotiable instrument wl’ohgfully pays it into a bank or otherwise 
transfers it, he is guilty of conversion (t); a holder in due courso 
of such an instrument who takes or deals with it is not guilty of 
conversion (?*). . 

If an instrfiment or security is not negotiabj^ any person who inHirumcntu 
receives it from a wrorrgdoer and deals witlr it in ijiich a way 
as to deprive the true owner of the possesion of the instrument 
is guilty of conversion, unless protected by some special statutory 
provisfbn 

(J870). L. R. 5'Exch. 51 ; McKean v. Jrivor (1870), L. R. 0 Kxcli. 30 ; 

Poniifex v. Midland Hail. Co. (1877), 3 Q. B. I). 23 ; Jln^rt v. London and 
A’orl/i To. (1870), 4 Ex. 1). 188, (!. A.) ; see Olyn Mills &Co.\. 

Eastland West India Dock C’o.41882), 7 Anp. Cas. 591. Failure by a 
carrier to deliver to the person who gives notice of stoppage la 
may amount to conversion {lAU v. Cowley iiSlQ), 7 Taunt. 109 ; Thomp- 
son V. Trail (1826), 0 B. & C. 36 ; Jacksonv. Nichol (1839), 6 Bing. (n. c.) 

608) ; see titlt) Sale of -(iooDS, Vol. XXV., p. 257. It i.s conversion for a 
carrier who is not entitled to freight to insist on the payment of freiglit 
as a condition for the delivery ot goods [Dewell v. Mo, con (1808), 1 Tannic 
391). As to convoi’sion by a carrier, 8C(3 further, tit^c Caruieks, Vol. IV., 
pp. 13, 23, 29, An innkeeper is not liable in trover for the loss of articles 
deposited in his hous 9 for the purpose of being forwarded by a carrier 
nrilimwft V. 6’e<?«e (183?), 3 Bing. (N. c.) 849). 

{s) Barker v. Furlong, [1891] 2 Ch. 172, disapfiroving Turner v. Bfockeir 
(1887), 56 L. J. (q. b.) 301 ; Consaiidated Co. v. Curtis dc »SVn, [1892] 1 
Q. B. 495; Cochrane v. Rymill (1879), 40 L. T. 744, C. A. : NtMional 
Me$cantile Bank v, Rymill (1881), 44 L. T. 767, C. A.; see, fiirther; title 
Auction and Auctionker-S, Vol. 1., pp. 520, 621 ; as to an auctione.er’s 
duty to file vendor of goods, see pp. 614, 615; as to ay auctioneer’s 
right to possession of goods, see ibid., pp. 517, 520. If a broker acts not 
merely as a negotiator but as a principal in the traii8a<’.tion and exercises 
dominion over the goods.^ho is liable for conversion (/i^Bin^ v. Fowler {IHlb), 

L. R. 7 II.L. 757). As to conversion by a servant, see not<‘ ( p), p. 897, post. 

(0 Atkins V. Owen (I830h 4 Ad. & El. 819; Palmer v. Jarmain (1837), 

2 M. & VV. 282 ; ^oggerly v. Culhbert (1806), 2 Bos. & P. (N. R.) 170; seo 
title Bills, op Exchange, Promissory Notes, and Negotiable Instiu^ 

MENTS, Vol. IL, p. 499. For the meaning of holder in duo course, 
ibid., p.,464. * # 

(tt) Oopdwtn V. Robarts (1876), 1 App. Ciw. 476; Gorgier v. Mieville 
(1824), 3T?. & C. 46 ; Wqoketj v. Pole (1820), 4 B. & Aid. 1 ; Middleton v. 

Ba^d (1849), 4 Exch. 241. ^ * 

(to) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 81 ; Fine Art 
8oekty\. Union Bank of Ijo\^n (1886) 17 Q. B#D. 705, C. A. (A., the 
servant of* IJ., pays into his owfl account at a bank post office orders (Hot 
negotiable) belonging to B., which the bank subsequently cashed : heJ/1, that 
the bank had been guilty of conversion in receiving the post office orders 
from A. with directions to carry them to yio credit of his account, and in 
receiving the money from the post office). •!{ a cheque or draft or order 
is drawn on a bank aifd is payable to order on demand, the bank is not 
)juilty of Conversion, if^t pays the cheque etc. bond fide, even if the 
'indorsement is forged (Stamp Act, 1863 (16 & 17 Viet. c. 69), s. 19; Bills 
of Exchange Act, 1882 (45 & 46 Vjet. c. b. 00 ; Capital and Comtirs 
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Sect. 2. 
Demand 
and 

Refusal. 

yailure to 
deliver or 
to demand. 


Sect. 2. — Demand and^ Refusal. 

1576. The mere keeping of another person’s* goods does not 
amount to conversion (x)* Where, however, a person hae possession 
of the goods of another and a valid demand is made for them by 
the owner, an unqualified and unjustifiable refusal to deliver them 
up entitles the owner to sue in detinue and is evidence of conversion 
in an action of trover (a). , 


Bank v. GordoUt London City and Midland Bank Gordon^ ^903] 
A. C. 240). If a cheque ia crossed and it is paid in good faith and without 
negligenco by the \ankor on whom it is drawn, then, even if it bears a 
forged indorsement, \ie banker cannot be sued for conversion, nor can the 
drawer of tVe cheque, if it has reached the hands of the payee (Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 80). A banker who in good 
laifch and without negligence receives payment of a crossed cheque for a 
customer who has no title or a defective title is not liable to bfe sueii by the 
true owner of the cheque merely by reason of having received such payment 
{ibid., s. 82 ; see Bills of Exchange (Crossed Cheques) Act, 1906 (6 Edw. 7, 
c. 17), 8. 1 ; Revenue Act, 1883 (46 & 47 Viet. c. 55), s. 17 ; Great Weste^ 
Railway v. London Und County Banking Co.^ [1901] A. C. 414 ; Akrokerri 
{Atlantic) Mines, Ltd. v. Economic Bank, [1904]. 2 K. 465 Bevan v. 
National Bank, Bevan v. Capital and Counties Bank (C006), 23 T. L. 65). 
But a banker is not protected who presents a cheque with a forged 
indorsement for payment or credits his customer with the amount of the • 
cheque ; in such a case the banker may be sued in trover by the true 
owner of tlie cheque {Gordon v. London City and Midland Bank, Gordon v. 
^Capital and Counties Bank, [1902] 1 K. B. 242, 0. A. ; Capital and Counties 
Bank v. Gordon, London City and Midla/nd Bank v. Gordon, supra, at 
p. 241 ; Bavins, J unr.\ and Sims v. London and South Western Bank, [1900] % 
1 Q. B. 270, C. A. ; La Cave Co. v. Gridii Lyonnais (1896), 2 Com. Cas. 
17 ; Kleinwort, Sons ik Co. v. Comptoir National d'Escompte de Paris, 
[1894] 2 Q. B. 157 ; Arnold v. Cheque Bank, Same v. City Bank (1876), 

1 C. P. D. 578 ; Bills of Exchange Act, 1882 (45 & 46 Viet. 6. 01), s. 24; 
Revenue Act, 1883 (46 & 47 Viet. c. 56), s. 17). If the holder of a negotiable 
in8tr%.men(t loses it and the bank where it is payable, after receiving notice 
that it has been lost, discounts the bill, debits the customer on whom^tho 
bill was drawn with the amount, writes a discharge on it and delirers it up 
to the custoftier, the bank is guilty of conversion {lA>vell v. Maiiin (1813), 

4 Taunt. 799). If an uncrossed cheque or promissory note payable to 
order on which there is a forged indorsement is paid at the bank where it is 
payable and is rotui*iied to the drawer or maker, the true owner may, it 
seems, sue the drawer or maker in trover {Johnson v. Windle (1836), 3 Bing. 
(N. c.) 226) ; he may also sue the drawer of a crossed cheque with a forged 
indorsement if the. cheque has been paid but never reached the hands of 
payee (Bills of Exchange Act, 1882 (46 & 46 Vict.c. 61), s. 80) ; see 
titles Bankers and Banking, Vol. I., p. 615; Bills •of Exchange, 
PifoMissoRY Notes and Negotiable Instruments, Vol. II., pp. 495, 
612. As to the liability of bankers on cheques, generally, ^see title 
•Bankers and Banking, Vol. L, pp. 690 et seq.,*(j02 et sea., 608 et sea. 

{x) Isaacl^Y. Clark (1616), 2 Bulst, 306 ; Spackman v. Foster (1883), 11 
Q. B. D. 99 ; Miller y. Dell, [1891] 1 Q. B. 468, C. A. ; Thorogood v. Robinson 
(iJ46), 6 Q. B. 769. The mere detainina by a servant without notice of 
demand is not wrongful ; see Fowler v. HoUins (1872), L. RT 7 Q. B. 616. 
629, Hx. Ch. ' /* 'St » 

(rt) Burroughes v. Bayne (I860), 6 H. & N. 296 ; Jones v. Dowle (1841), 

9 M. & W. 19 ; M’Oombte v. Qmes (1806), 6 East, 538 ; Baldwin v. Cdh 
(1704),* 6 Mod. Rep. 212. Tiie demand must he specific ; a general 
demand on behalf of an executor for delivery of “ the goods of the 
deceased” is insufficient {Niron v. Sedger (1890), 7 T. L. R. 112, C. A.; 
r^ing V. Warburton (1868^ E. B. & E. 607; Helby v. MaUhews,^ 
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To make a demand and refusal sufficient evidence of conversion 
the party who refuses must at the time of the demand have it in 
his power to deliver up or detain the article demanded in the condi- 
tion in whioJa the delivery is demanded (b). 

The demand must be made by the owner of the goods or by some 
person in his nefme and with Ms authority (c). If the demand is 
made by some person on behalf of the owner, the person on whom^ 
the demand is made mu^ have a reasonable opportunity to inqiire 
into the authority of the person making the demand (d). A quali- 
fied or justifiable refusal to deliver up the article demanded is not 
evidence of conversion (e) ; thus, there is no evidence of con- 
version where the person in possession of the Jfoods refuses to 
deliver them up on the ground that he does know to whom 
• they belong and keeps them until he can asq^rtain the «wnor (/). 

(18051 A. €.•‘471; Turner v. Ford (1846), 15 M. & W. 212; Goliqhihj 
V. Reynolds (1771), Lofft, 88). An oral demand {Smith v. Young {IHOU), 
1 Camp. 439) or a demand in writing left at the house of tlio defendant 
{Jjogan v. Houldifch (1793), 1 Eap. 22) is sufficient. It an oral demand and 
a demand in writing are made at the same time aiM the one has no 
reference to the other, evidence may bo given of the oral demand without 
the production of th% writing {Smith v. Wung, supm). A notice of 
demand of property is not a notice witlnn the Companies Clauses Con- 
solidation Act, 1845 (8 & ft Viet. c. 16), b. f35, and is not one that may 
be served on the secretary of the company under that provision {Glover v. 
London and Forth Western Rail. Co. (1850), 5 Exch. 66); sec title Com- 
TANIES, Vol. V., p. 678. If the defendant has done an act which amounts 
to a complete conversion, a demand is not necessary (Lm^cW v. il/arftn (1813), 
•4 Taunt. 799; Porsdick v. Collins (1816), 1 Stark. 173; Grainger Hill 
<1838), 4 Bing. (n. c.) 212; WyatiN. Blades (1813), 3 Camp. 396). 

(6) Smith v. Young, st^ra ; Rushworth v. Taylor (1842), 3 Q. B. 699 ; 
Towne v. Lewis (1849), 7 C. B. 608 ; Edwards x. Hooper 11 M. & W. 
363; Wilkithon v. Whalley (1843), 6 Man. & G. 590; hatter v. White 
<1872), L. R. 6 H. L. 578. 

{c\Qunton v. Nurse (1821) 2 Brod. & Bing. 447 ; Tollit x.^heiidone 
(1839), 5 M. & W. 283. When two or more persons who are jointly 
jnterested •in a chattel deposit it with a stranger, a demand by one 
• in his own*name and not on behalf of all will not enable him fb sue for its 
recovery (A firood v. Ernest* {1863), 13 C. B. 881; Harper v. Godsell 
<1870), L. R. 5 Q. B. 422/. If a person deposits goods with a bailee and 
there are oMier persons entitled to a part of the gooti^, such persons are 
not necessary parties to an action to recover them (Saville v. Tancred 
(1748), 3 Swan. 141# n.). 

Id) Toms V. Wilson (1862), 4 B. & S. 442; Solomons v. Hawes (1794), 

1 Esp. 83; ClaytoT\y. Le Roy, [1911] 2 K. B. 1031, C. A., per Fletcueu- 
Moulton, L.J., %t p. 1051. 

{e) Solomons v. Dawes, supra. ^ 

(/) Ihih.x Pothonier v. Dawson (1816), Holt (N. P.), 383; Green v. 
Dunn (1811), 3 Camp. 2r6, n. (owner of timber demanded it of tlie 
'defendant, who said, “ If you will bring anyone to prove % is your 
woperty, I will give it you and not else : no evi^nce of conversion) ; , 
Vaughan v. Wait (1840), 6 M. & Wi492 (a mere refusal to deliver by a pawsr* 

, broker ia not conversion ; it is a question for the jury whether the aofepdant 
meant to apply the property to his own use or assert the title of a third 
party in it, or whether he only meant to keep it in order to ascertain the 
..tirtb to it and clear up the doubts he then et(tertaiaed on the subject, and 
whether a reasonable time for doing so had not elapsed without which 
to deliver would ttot bo conversion); Canot v, Hughes (1836), 

2 Bing. (N. c.) 448 (widow and administratrix of an insolvent was applied to 
by his assignees for some papers that bad bee$^ his possession at.tne time 
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Sect. 2. Similarly, where the goods are in the p 2 >ssession of a servant, who 

Demand refuses to deliver them up without an order from his master, the 

and servant’s refusal is not evidence of conversion against the master (g). 

Refusal. Where, on the other hand, the person in possession df the goods 

refuses to deliver them up on the ground of a claim of right by a 
thirdrparty, which, in fact, does not exist (/i), or whfere he refuses to 
^leliver them up unless the owner complies with some condition 
* wh!ch the person in possession has mo right to impose (i), or 

where he fails, without lawful excuse, to deliver them up (k), this 
is evidence of conversion. 

If there is no refusal before action brought and there is no other 
conversion allege^., neither trover nor detinue will lie(0. 

Offer to * A refusal to deli^rer goods is substantially cured by a subsequent 
restore, offer to re^ore them, il such offer is made before action brought. 


of hia decciiao ; it was not shown that sho was told who wa«< the owner of 
the papers ; sho said they were in the hands of the insolvent’s attorney : 
hold not sulficient evidonoe of conversion). 

ig) Alexander v. Southey (1821), 5 B. Aid. 247. As to the liability^)! 
the servant, eoo note ( p), p. 807, post. 

{h) Cnunce v. 8 panton (1844), 7 Man. & Gr. 903 ; Atkinson v. Marshnll 
(1842), 12 L. J. (kx.) 117 (seating up a jus tertii, or keeping goods inoorder 
to maintain the title of a third person, is evidence of conversion) ; 
Syeds v, Uay (1791), 4 TermiKep. 260; Glendan v. Dinneford (1831), 5 
C. & P. 13; Wilson v. AndeHon (1830), 1 B. & Ad. 450; Caiterall v7 
Kenyon (1842), 3 Q. B. 310; LHllott v. Wilkinson (1804), H. & C. 345,. 
^,Kx. Ch. ; Keedham v. Kawbone (1844), 6 Q. B. 771, n. ; 9 Jur. 274; 
Verrall v. liobinson (1835), 2 Cr. M. & 11. 495. 

{%) Cobbett V. (Jliiflon (1826), 2 C. & P. 471 (box containing papers 
demanded from the defendants, who refused to deliver up the box, unless 
the owner would give them a schedule of the contents) ; Barnett v. Crystal 
Palace Co. (1861), 2 F. iSc F. 443 (a person who*lias in his possession the 
goods of anotlier has no right to retain them until ho has a w^ntteu receipt 
for them) ; Binstead v. Bttc/c (1776), 2 Wm. Bl. 1117 (dog demanded from 
the »Jofcvdant, who refused to deliver it up, unless ho was paid for its. 
keep) ; Clark v. Chamberlain (1836), 2 M. & W. 78; LoeschmanY. d/jc/nn 
(1818), 2 Stark. 311 (if a wrongdoer sends goods to an auctioneer to be 
sold, and tke auctioneer refuses to deliver up the goods to jhe owner 
except on payment of expenses, thi.s is coiivei-sion by the auctioneer). 
If a person who has possession of the goods of, another is desired by the 
owner to send thoim to a particular place, and not only refuses to send 
them to that place, but says generally that ho will not deliver them up, 
unless payment of a debt duo from the owner to him is guaranteed, such 
pneral refusal is evidence of a conversion, althoug?i ho might not b» 
\^und to send the goods to any particular place (Sharp v. Pratt (1827), 
aC. &P. 34). t ^ K „ 

^{k) Atkin Y. Slater 1 Far. & Kir. 356 (defendant being served 

with notice of demand for the del^ery of deeds said he would consult, hia 
» attorney ; hold, that the expression, with the subsequent cdhduct of *the 
defendant di not giving up the deeds, amounted to eviuence of conversion); 
Davies v. Nicholas (1836), 7 0. & P. 339 (A. lent goods to B., who died ; on 
l^’s death the goods ^amo into the posse ^ien of C., who, when the gooda 
were demanded of him, said ho should do nothing butewhat the law 
requited ; the goods were not handed over : held sufhoient evidence of 
conversion). 

(1) Clayton Y.Le Poy, [1914] 2 K. B. 1031, C. A. (astolenwatoh, thenro- 
perty.of the plaintiff, was purchased by A., who sept it to the defendan^at • 
whose shop tne watch had been originally bought; the defendant wrote ta 
A. and to the plaintiff, telling them that it wm the watch that had been 
stolen and inquiring what ^cir wishes were ; the letter to the plaintiff 
was not 'answered, but a days {\fter it had been sent a clerk of th& 
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unless the owner of the i^oods sustains damage uy being deprived 
of the goods (m). 

Sect. 8. — Persons Liable, 


Brot. 2. 
Demand 
and 

Refhsal. 


1676. If the person in possession has a lien on the^oods Waiving lien 
demanded, but sets up a claim to keep them upon a dinerei^t 
ground and makes no njeijtion of the lien, he must be taken to have • 
waived his lien, and he cannot afterwards rely upon it in an action 
of trover (n). 


1677. To mXke a person liable in trover it muaj; be proved that Conversion 
the act of conversion was committed by him by a person for 
whose acts he is responsible, or by a person acting under his orders, 
or by a servant or agent of his acting vflthin the scope of his 
authority (o). The servant or agent can be sued in trover, whether 
he hasH)r his not authority from the master or principal for his 
act ( |)). 

_ „ , 


plaintiff’s solicitor called at the defendant’s shop, and on being shown tho 
watoli demanded thtg; it should be then ar^ there handed over to him, 
and on this being refused he then served trie defendant with a writ of 
, detinue which haa been taken out two hours before: hold, that there had 
been no wrongful refusal to return the watch to the plaintiff before tho issue 
of the writ, and that the plaintiff had no cause of action at tho date of such 
issue against the defendant) ; see Norton v. Blackie (1864), 13 W. B. 80. 

(m) Hayward v. Seaward (1832), 1 Moo. &S. 469. As to delivery after 
-action brought, see p. 911, 'post ; as to damages, BeeHbid. 

(n) Weeks v. Goode (1859), 6 C. B. (N. s.) 367 ; Boardman v. Sill (1808), 

1 Camp. 410, n. ; sec title Lien, Vol. XIX., p. 28. 

(o) Glover v. London ^nd North Western Mail. Co. (1860), 6 Exch. 66 ; 
Everest y. W9od{\H2i), 1 C. &P. 75 ; Pothoniery. Dawson (1816), Holt (N. p.), 
383 (where the evidence of conversion is the refusal to deliver by a general 
agent of the defendant, in order to make tho defendant liable it i^necsiissary 
to ptove that such agent acted under a special direction) ; Uilbery v. Hatton 
(1864), 2 H. & C. 822 (if a principal ratifies the purchase by his agent of a 
chattel which tho vendor had no right to sell, the principak is guilty of 
conversion, although at the time of the ratification he had no knowledge 
that the sale was unlaw^pl). As to tho liability of a husband fpr a con- 
version byjiis wife, see Catterall v. Kenyon (1842), 3 Q. B. 310 ; Keyworth 
y. Hill (1820), 3 B. & Aid. 685. In a c^e of conversion by the wife an 
action lies against both husband and wife {ibid.). If goods are delivered 
to a husband and wife, tho action is against the husband alone, as the 
wife in such a case cannot detain {Isaack v. Clark (1615), 2 Bulst. 30^^* 
An execution cr^di?or is not liable for a wrongful seizure and sale by tae 
sheriff, unless the creditor personally intermeddled in the executifiu 
{WJiitmor^ v. Greene (1844), 13 M. 5^ W. 104); see titles Execution, 
Vol. XIV., ^p. 20, 21, 28 i Sheriffs AND Bailiffs, Vol. XXV., p. 812. » 
As to trover or detinue against a corporation, see Yarborough v. Bank 
of England (1812), 16 East, 6; Maund v. Monmouthshire Canal Go. 
(1842), Car. & M. 606. As -to jihe liability of a daster for conversiorf 
by a servant/ see title Master and Servant, Vol. XX., p. 266. As 
to the liability of a master for the torts of a servant, generally, see 
ibid.y pp. 248 et seq ; and of a principal for an agent, title Agency, 
VqJ. I., pp. 211 cf 

• Tp) Crunch V. TFAi(s,(1836), 1 Bing. (N.V) 414; Stephens v. Elwall 
(1816), 4 M. & S. 269 ; v. Hughes (1762), 1 Wils. 328 ; Parker v. 

Godin (1728), 2 Stra. 813. A servant who has received goods from his 
master is not liable for conversion merely b^use he refuses to deliver up 

H.L.— XXVII. ^ M 
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• 1678 . If two or more persons act together in doing what amounts 
to a conversion, they may be jointly sued (q). , 

1679 . A co-tenant in common of property is guilty o| conversion 
as against his co-tenant if he destroys the common property or 
directly or positively excludes his co-tenant frojn the common 
property, or so disposes of it as to render it impossible that 
^he^co-tenant should ever take and use it or enjoy the proceeds, 
the*co-teuant seeking to exercise his rights and being denied their 
exercise (r). He cannot, however, be sued for conversion by his 
co-tenant if he only makes use of the common ^property in an 
ordinary and Witimate way(«), or takes or keeps the common 
property (0, or ifVie sells it (a). 


the goods \^ithout an order from his master {Alexander y. Southey, (IS21), 
6 B. & Aid. 247). 

(q) Lee v. Bayes (1866), 18 C. B. 699 (A. bought a hor^ at a public 
auction (not market overt) and sent it for sale to a repository t&c norsM 
kept by B. ; the owner of the horse finding it there demanded it of B. in 
the presence of A. ; B. refused to give it up : held evidence of joint cejp- 
vcrsion) ; Blozholm^y. Oldham (1750), cited in Cooper v. Ghitty (1766), 1 
Burr. 20, 22 (trover against sheriff, execution creditor, and vendee of the 
goods, verdict against all three) ; Nieoll v. Olennie (181'il), 1 M. & §. 688 
(A. and B. pledged goodd* without authority arid afterwards became 
bankrupt ; C. and D., the assignees in bankruptcy, took possession of the 
goods after the bankruptcy and refused to deliver them to the owner orf 
demand : held, no evidence of a joint conversion by A. and B. and by C. 
and D.) ; Atkin v. Slater (1844), 1 Car. & Kir. 356 (written notice of 
^demand to deliver up deeds was served on three defendants at different 
times and places; thei,defendant8 separately refused to deliver up the deeds : 
held that it was for the jury to say on the whole of the evidence whethoi* 
the defendants had not previously agreed to act in such a manner with 
reference to the deeds os to render their refusal, ♦though separately given, 
evidence of a joint conversion) ; see Garth v. Howard (1832), 5 C. & P. 346. 
If two or more persons are liable to be jointly sued in trover or detinue, 
and only one is sued and judgment is recovered against him, the judgment, 
thou^ uflsatisfied, is a bar to an action against the others {Brinsm^ v. 
Harrison (1872), L. R. 7 C. P. 547, Ex. Ch. ; Buckland v. Johnson (1864), 
16 C. B. 14^. As to joint tort feasors, generally, see title Tort, pp. 487 
ct seq,, ante. 

(r) Jacobs v. Seward (1872), L. R. 6 H. L. 464 ; Barnardiston v. Gh^man 
(1716), cited in Heath v. Hubbard (1803), 4 East, '*110, 121 ; M(w v. Harvey 
(1811), 13 East, 19^ ; Hennings v. Grenville {Lord) (1808), 1 'Taunt. 241. 
As to the infringement by one co-owner of the rights of his co-owners, see, 
further, title Trespass, p. 866, ante ; as to the rights of co-owners of pro- 
WTty inter se, generally, see titles Personal Property, Vol. XXII., pp. 
'yS, 404 ; Real Property and Chattels Real, Vol. XXIV., pp. 199 et seq. 

a ship is taken possession ol by one tenant in commoii and sent to sea 
without the consent of his co-tenant, trover lies (i?<ira/<rdi^to7iv^^OAa2>ma», 
supra; approved in Jacobs v. Sefoard, supra, at p. 474). u 

• (#) As, for inst;>ncc, by cutting grass and making hay in the common 
field {Jacobs v. Seward, supra), or extracting the oil and the other 
.valuable ports of a: whale which is owned in common {Hennings y. 

Grenville {Lord), supra). A grant of ariiis is a sort of fami^ document in 
whi<^ every member of the family has an interest ; whatever member of 
the tamily has possession of it is entitled to keep it, but may be called 
upon by the other members ^o produce it ; trover or detinue will not lie 

* against anyone interested inct {Stubs v. Stubs (1802), 1 H. & C. 267). ^ 

{t) Co. Litt. 200 a ; Holliday v. Camscll and IVfiite (1787), 1 Term Rep. 
668; Jones v. Brown (1866), 25 L. J. (ex.) 345.'' Similarly the bailee of the 


iu) Fo/«iote (Ur' see p. 899, post. 
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1580. A bailee of goods for hire who sells or pledges the goods 
thereby determiHes the bailment, and an action of trover lies against 
him or a purchaser or pledgee from him (a). If by agreement a 
person is to have the use of certain goods for a specific purpose for 
a certain time ^nd the goods are applied by such person during the 
term for purposes in contravention of the agreement, the improper 
use of the goods determines the bailment and the bailee maj bl 
sued in trover (b). If h loailee for safe custody wrongfully deals 
with them, as by selling and delivering them, an action of trover 
lies against hijn, and may be brought immediately upon the con- 
version ; the bailor may also demand the re-deliv^ry of the goods, 
and may sue the bailee in detinue for breach o^mis duty to deliver 
upon request (c). If goods are mortgaged and it is agr^d that the 
mortgagor should hold the goods up to the aay fixed for payment 
of the mortage debt and the mortgagor before that date sells the 
goods, ♦he sale destroys the bailment and the mortgagor may be 
sued in trover (^i). 

• If a person who has a mere lien on goods wrongfully disposes of 
them, he waives his lien by parting with the goo(fc and may be sued 
in tijpver (<?), On the other hand, a pledgee or mortgagee in lawful 
possession of good^by virtue of the plecfge or mortgage cannot be 


common property from one co-owner is not guilty of conversion if he 
refuses to deliver the proper^ on the demand of another co-owner {Harper 
V, Oodeell (1870), L. R. 6 Q. I3. 422 ; but see Nyberg v. Eandelaar, [1892] if 
Q, B. 202, C. A.). As to conversion by a bailee who has received the 
f common property from all the tenants in common, see May v. Harvey (1811), 
13 East, 197 ; Bleaden v. Hancock (1829), 4 C. & P. 152. As to a defendant 
in ^ ^tion of trover raising the defence that another person as well as the 
plaintiff is interested in the property, see Nathan v. Buckland (1818), 2 
Moore (c. p.)^, 153. 

(a) Mayhew v. Herrick (1849), 7 C. B. 229 ; Heath v. Hubbard (1803), 
4 Ewt, 110 ; Farrar v. Beswick (1836), 1 M. & W. 682 ; Morgan M^rguie 
085u), 9 Exch. 145; but see Fraser v. Kershaw (1850), 2 K. & J. 496. 
The remedy of the other tenants in common in such a case is ^ot an action 
of trover, but an action of acoount ; see stat. (1705) 4 & 5 Anne, c. 3, s. 27 ; 
and title Real Property and Chattels Real, Vol. XXIV., pp. 203, 204. 

(a) Cooper v. WillomaiH (1845), 1 C. B. 672 ; Singer Manufacturing Co. 
V. Clark (1879), 5 Ex. D. 37 ; Helby v. MaUhews, [1896] A. C. 471 ; Payne 
V. Wilson, [1895] 2 Q. B. 537, C. A.; stje title Bailment, Vol. I., p. 556. 
As to hire-purchaie agreements, see ibid,, pp. 554 el seq. ; title Bills of 
BALE,m III., pp. 12, 13; E. V. Price (1913), 9 Criminal Appeal Reports. 
15, C. w A. The sending of the goods to an auctioneer to bo sold is cdfl[- 
version {Loeschotany, Mac^in (1818), 2 Stark. 311). As to evidence of con- 
version by a pledgee, see Vaughan v. Watt (18^0), 6 M. & W. 492 ; as to 
cases whefe ^ purchaser or pledgee fromPa factor has a good title, see title . 
Agency, Vol. I., p. 205. • • 

(5) Bryant Y. Wardell (1848), 2 Exch. 479; see, further, title bailment, 
Vol. I., pp. 534, 536, 537. t 

(c) Wukinson v. Verity (1871), C, R, 6 C, P. 206. The distinction is^f 
importance wfih regard to the Statute of Limitations, for althougl^ time 
niay have run against the action of trover from the date of the wrongful 
conversion, time does not run against the action of detinue till after the 
, re%isal to deliver {ibid.). # 

{d) Fenn v. Bittlestov^ {IS51), 7 Exch. 162 (action against the assignees 
in bankruptcy of the mojrtgagor for a sale by them) ; see title Bills of 
Sale, Vol. III., p. 67, * / 

(«) MuUiner v. Florence (j.878), ^3 Q. \ D. 484, C. A.;. Scott v. 

itil Lien, 


Newington (1833), 1 Mood. & R. 252 ? see tit] 
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necessary. 


Trover and Detinue. 

I 

sued in fcrover for a wrongful sale or re-pjedging of the goods while 
the debt for which the goods are pledged or mortgaged remains 
unpaid (/). ^ 

1681. No one can be sued in trover or detinue unless he has had • 
possession of the goods sought to be recovered or of a document of 
Jitle relating to such goods (^). 

« • * 


Plaintiff in 
trover or 
detinue. 


Part ll^Enforcement of Li'ability. 

, ^ECT. 1 . — Who may Sue, 

Sub-Sect. General . 

1682. If goods have been converted or detained, and tfbth the 
right of property and the legal possession of the goods or the right 
to the immediate possession at the time of the conversion or dota- 
tion (/i) are unitefi in the same person, that person is the proper 
plaintiff in an action of trover or detinue. ^ ‘ • 

A person cannot sue in trover if he has no right of property in 
the goods converted (i), or H he has parted with the property in the 


(/) Halliday v. Holyate (1868), L. R. 3 Exch. 299, Ex. Ch. ; Donald v. 
^Suckling (1866), L, R. 1 Q. B. 686. As to the remedy of the pledgor or 
mortgagor, see p. 9Q^, post As to the power of a pawnee to deal with 
the article pawned, see generally title Pawns and Pledges, Vol. XXII.J 
p. 244. 

{g) Jones v. Dowle (1841), 9 M. & W. 19 ; IJinshliffe v. Slharpe (1898), 77 
L. T. 714. A person who has had possession of the goods apd has impro- 
perly parted with the possession of them may be sued (Jones v. Dowle , 
supra ; Beeve v. Palmer (1868), 6 C. B. (n. s.) 84). An administrator can- 
not ^rinjj; detinue against a person who had possession of the good%, after 
the death of the intestate but parted with them before tho grant of 
administration {Crossfield v. Such (1863), 8 Exch. 826 ; but s<50 Soodman 
V. Boycott (1862), 2 B. & S. 1) ; but the defendant in such a ca4e might be 
sued m trover (Tharpe v. Stallwood (1843), 6 Man. & G. 760; approved in 
Foster v. Bates (1843), 12 M. & W. 226; Bametfy. OuUdford (Earl) (1866), 
11 Exch. 19; Goodman v. Boycott, supra; compare Crossfteld v. Such, 
supra ; and see title Executors and Administrators, Vol. XIV., p. 146). 
If a defendant misleads the plaintiff by telling him tHiat he had the goods 
sought to bo recovered, tho plaintiff is entitled to a verdict, altlwu^ the 
statement was a fraud on the defendant’s part (Hsll v. ^fct<*<1827), 3 
V & P. 136). 

(h) Gordon v. Harper (r796), 7 Term Rep. 9 ; Bradley v. Copley (1846), 
1 C. B. 685 ; see Clerk v. Adam fl832), 1 Cl. ^ Fin. 242, H. L. The hiles 
* as to the gelation back of the plaintiff’s title in trover are the same as in 
trespass ; see title Trespass, p. 866, note (o), ante ; EUiott v. Kemp 
. (1840), 7 M. &W. 366. 

• (t) Melting v. KeUhaw (1830), 1 Ci^ & J. 184; Crocker v. Molyneux 

a , 3 C. & P. 470 ; Makepeace v. Jackson (1813), 4 Taunt. 770. Thus, 
lyer of a specified quantity of goods cannot sue in trover till they are 
appropriated to him (Wait^. Baker (1848), 2 Exch. 1 (delivery of the 
specified <][uantity of goods tn board a ship under a biH of lading by wftieb 
the 6argo is deliverable to the vendor or his assigmlis not an appropriation) ; 
Evans v. Nichol (1841), 3 Man. G. 614 (if Bf ships goods for the specific 
purpose of placing funds in the hands of A. to meet a bill drawn by B. upon 
A., A. has suffioient propeAy in t|e goods to maintain trover, althou^ 
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goods at the time of thi conversion {k\ or if at the time of tlie 
conversion his title to the goods has been divested by a disposition 
which is valid under the Factors Act, 1889 (1). 

^ If the of^ner of goods is induced by the fraud of a person to 
purport to enter into a contract with and to dispose of goods to 
that person in fhe belief that he is another person, there is n§ con- 
tract ; no property, therefore, passes, and the owner of the goods may 
sue in trover the defrauder* or any person in possession of the got)d8, 
although the latter may have obtained them bond fide and without 
notice of the fraud, provided that the goods have not been sold in 
market overt {iit). 

Sub-Sect. 2 . — Effect of Fraud and 

1583. If an owner of goods is induced by false pretences or other 
fraud to enter into a voidable contract with another person, the 
owner fa entitled to repudiate the transaction, and may then sue in 
trover the defrauder or any agent of his or any person in possession 
ol the goods who has taken them with notice of the fraud or other- 
wise than for value and without notice (n) ; but i?i the case of such 
a contract, if fhe defrauder, before repudiation, disposes of the 
goods to a third person who takes them bond fide for value and 
.without notice of the fraud, the third person acquires a good title 
and cannot sued by the owner (o). 


no bill of lading is executed and A. merely holds a mate’s receipt ackiiow^ 
lodging the shipment of goods to be delivered to A*) ; see De Lizardi v. 
^Pennell (1856), 6 E. & B. 742). If one person agrees to make an article for 
another, no property in the article, in the absence of special provisions to the 
contrary, passes to the Imyer, and the buyer cannot sue in trover until the 
article is finished and delivered to him {Goode v. Langley (1827), 7 B. & C. 
28 ; Mucklow v. Mangles (1808), 1 Taunt. 318 ; Tripp v. Armitage (1839), 
4 M. & W. 687 ; Peid v. Fairbanks (1863), 13 C. 15., 692 (whwe 1^ the 
special terms of the contract the property in an unfinished chaftel passed 
to the vendee before it was finished) ) ; see also Woods v. Bussell (1822), 6 
B. & A!ld.*942. As to when property passes on a sale of goq^s generally, 
see title ^ale of Goods, Vol. XXV., pp. 166 et seq. 

{k) Armstrong v. Allan Brothers (1892), 67 L. T. 873, C. A. ; Ilornhlower 
Y. Proud (1819)’ 2B.& Afd. 327 ; Emanuel v. Dam (^812), 3 Camp. 299; 
Hunter v. Westbrook (1827), 2 C. & P. 578. But as to an unpaid vendor, 
see p. 908, post. 

{1) 62 & 63 Vict.*c. 45 ; see title Agency, Vol. T., p. 205. 

(m) Oundy v. Lindsay (1878), 3 App. Cas. 459; llardmam v. Bo^ 

(1863), 1 H. & C. 8«3 ; Kingsford v. Meiry (1856), 1 H. & N. 503, Ex. CB;; 
and see Irving Molly (1831), 7 Bing. 643, As to market overt, see 
titles Markets and Fairs, Vol. XX., pp. 53 et seq.; Sale of Goods, 
Vol. XXV„*np. 196, 196. , ^ ^ ^ « 

(n) B. V. George (1901), 66 J. P. 729; B. v. Walker (lOOiy, 65 J. P. 

729 ; Noble v. Adams (1816), 7 Taunt. 59 ; Sheppard v. Shoolbred (1841), 
Car. & M. 61 ; compare title Criminal Law and 1*rocedure, Vol. IX.; 
p. 686. As ^0 the effect of frjfhd upon contracts generally, see tifle 
Misrepresentation and Fraud, Vol. XX., pp. 719 et seq. • 

(o) Whiiehom Brothers v. Davison^ [1911] 1 K. B. 463, C. A. ; Parker v. 
Patrick (1793), 6 Term Rep. 175 ; Moyce v# Newington (1878), 4 Q. B. D. 

‘ 3ll^this case was overruled by BenUet; v. VUMont (1887), 12 App. Cas. 471 ; 
see title Sale of Good’s, Vol. XXV., pp. 198, 199; but the decision in 
that case and the decision^o the same effect in Nieklinqy. Heaps (1870), 
21 L. T. 764, have, as regards goods, been superseded by the Sale of 
’Goods Act, 1893 (66 & 67 Viet. c..7 V, s. 2i\2), the effect of which is to 
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*1684. No person can sue to set aside a completed transaction 
entered into by his own fraud (p); if, hoover, an owner of goods 
hands over his goods to another person with a fraudulent purpose and 
the fraudulent purpose is not carried out, the owner maff repudiate 
the transaction and demand the goods from the other person, and 
on re^psal may sue him in trover. If the person to Whom the goods 
IjfLve been handed over assigns them to a third person who is 
cognisant of the fraud and the fraudulent, purpose is not carried 
out, the owner may take the same course as regards the third 
person (q). 

1585. If goods other than money or negotiable^ securities are 
stolen, the theft or any subsequent disposition of the goods, except 
a sale in njarket ovSrt. effects no change in the property, and the 
owner may sue the thief or any person into whose hands the 
goods pass, except a purchaser in market overt (r), or the police 
authorities in whose hands the goods are for the purposes of a 


restore the decision in Moyce v. Newington (1878), 4 Q. B. D. 32, except 
as to choses in action, to which the Sale of Goods Act, 1893 (46 & 
67 Viet. 0 . 71), does not apply (see ibid., s. 62 (f); and title Sale of 
Goods, Vol. XXV., p. 112 ); the owner who has been deprived of 
any other chose in action except a negotiable seepity by a contract' 
voidable on the ground of fraud, may, on the conviction of»the defrauder, 
sue the person in possession, even if he has taken the chose in action 
bond fide and without notice {Bentley v. Vilmont (1887), 12 App. Cas. 471 ; 
Sale of Goods Act, U93 (60 & 67 Viet c. 71), s. 24 (2) ). If there is no 
conviction, the bond fide possessor of the chose in action cannot be sued ^ 
{Sheppard v. Shoolbred (1841), Car. & M. 61). As to negotiable securities, 
see note (r), infra. ** 

(p) Jones w. Yates (1829), 9 B. & C. 632. The rule applies not only to 
the person himsedf, but to those claiming under him. As io rescission 
genei^ly, see titles Contract. Vol. VII., p. 356; Misrepresentation 
AND FRAliD, Vol. XX., pp. 737 et seq. : Mistake, Vol. XXL, pp. Jl,7 et 
seq . , 1 1 1 ef seq. 

{q) Taylor^y. Bowers (1876), 1 Q. B. D. 291, C. A. 

(r) The rule of law that the owner of goods cannot sue the thief in a civil 
action until he has prosecuted him criminally does not seem now to be of 
any practical importance ; see title Action, Vol. I;, pp. 27 et seq. It is clear 
that a third person in possession of the stolen property can be sudd, although 
the thief has not been prosecuted {Lee v. Bayes (1856), 18 C. B. 699 ; White 
T. Spettigne 13 M. & \V. 603). If "the stolon property consists of 

money, no action of trover or detinue can bo brought (see p. 888, ante, p. 903, 
pMt) ; but, it seems, the thief or any person who recei^jed the money from 
niim otherwise than for value could be sued for money had' and received ; if 
the stolen property is a negotiable security, the thief or anyone receiving it 
from him otherwise than for value dnd without notice could be »ied in troW 
*or detinue.^. No action lies against anyone who' receives stolen money from 
the thief in currency for vmue {Moss v. Hancock, [1899] 2 Q. B. Ill 
(where a Jubilee £6 piece was bought as curiosity) ), or against anyone 
w^o takes from him or any intermediate transferor a negotiable security 
bond ^de and for value without notice of the theft {Goodwin v. Bobarts 
(1876), 1 App. Cas. 476 ; Chichester v. HiU dt Son (1882), 62 L. J. (Q. B.) 
160; Middleton Y. Barned (1%19), 4 Exoh. 241). As to the recovery of 
stolen property, see, furthenr, titles Criminal Law and PROCBDUirtfc, 
Vol. IX., pp. 684 seq.; Pawns and Pledges, Vol. XXII., p. 247; see 
p. 903, post. If the thief has bought goods With the stolen money, the 
owner of the money is entitled to the goods (OattUy v. Lowndes (1886)» 
2T.L.R.136). f 0 . 
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prosecution, or a person entrusted by the police witt the custody of 
such goods while the prosScution is pending (s). 

If stolen goods are sold in market overt^ the first person who so 
sells can b# sued in trover (t). On the conviction of the thief on 
the prosecution of the owner, the property sold in market overt 
revests in the owner, who can obtain an order for the restitutjpn of 
the stolen property from the court by which the thief is convicte^ 
and may, with or without ^n order for restitution, sue in trovei or 
detinue anyone who is in possession of the goods, even although 
the person in possession is a purchaser in market overt (a). The 
property in money which has passed in currency or in a negotiable 
instrument which is in the hands of a bond fide holder for value 
does not revest on the conviction of the thief, jnd no action can be 
brought to recover such property (/;). ^ • 

Sub-Sect. 3.~Pcrsom Entitled to rosmmn. 

• • 

1586. The owner of goods cannot sue in trover or detinue unless 
Ije is in possession of them or has the immediate right to the 
possession (c). He does not, however, lose his possession of them 

(ft) Tyler and Wilt^. Londonand South Western Rail. Co, (1884), Cab. k 
El. 286. When the prosecution has determii^ed, the police authorities cannot 
’ detain the property from the true owner, unless within a reasonable time 
they make an application to a court of summary jurisdiction under the Police 
(Property) Act, 1897 (60 & 61 Viet. c. 30), s. 1, for an order with respect 
to the property in their hands ; pending the hearing ot such an applicatiosi 
the owner cannot sue the police authorities for the r^overy of the property 
' (Bullock V. Dunlap (1876), 2 Ex. D. 43). If no such application is made, 
a policeman who, after the prosecution is determined, detains the property 
from the owner or hands it over to anyone not the owner who claims the 
goods is liable to an action by the owner, even if the policeman acted under 
the order or his superiors (QolightJy v, Reynolds (1771), Lofft, 88 ; Winter 
V. Banckes (1901), 17 T. L. R. 446) ; such an action can be brought by the 
owner, even if the person accused of the theft has been tried and*ac(^itted, 
provided that there has been no sale in market overt (Winter v. Banckes, 
supra). *As to the owner of stolen goods being estopped by Jiis negligence 
or other conduct from setting up his title to the goods, see Beckwith v. 
Corral (1826), 3 Bing. 444 ; Morrison v. Buchanan (1833), 6 C. & P. 18 ; 
Oregg v. Wells (1839), l(f Ad. & El. 90; and title Estoppel, Vol. XHl., 
pp. 396, 398 et sea. • 

(t) Delaney v. Wallis <& Son (1834), 14 L. R. Ir. 31, C. A. ; Peer v. 
Humphrey (i835),#2 Ad. & El. 495. 

(a) SeaUergood v. Sylvester (1850), 15 Q. B. 606; Larceny Act, 1861 
(24 & 25 Viet. c. 96), s. 100 ; see titles Criminal Law and Procedure, 
Vol. IX., p. 6Sft; Markets and Fairs, Vol. XX., p. 65. A person ^o 
purchase stolen goods in market overt, ana sells and parts with them 
before comrtetion of the thief, cannot ie sued by the owner of the goods, 
even though the owner gave him notice of the theft while the jmods were in 
his possession (Hortcoodv. Smith (1788), 2 Terra Rep. 750). A purchaser 
in market overt who has possci^ion of the goods at d^ne time of the convic- 
tion may be sued in trover (Sca^tergood v. Sylvester, supra). As to maiket 
overt, see tifles Markets and Fairs, Vol. XX. pp. 63 etseq. ; 1^^ of 
Goods, Vol. XXV., pp. 196, 196. 

(h) Chichester v. HUl <£} Son (1882), 52 1^. J. (q. b.) 160; Larceny Act, 
1861 (24 & 26 Viet. c. 96), s. 100 ; see «iote (r), p. 902, ante. Quesre 
whether, if a person acquires a title under the Factors Act, 1889 (52 & 53 
Viet. 0.46), a subsequenfPeonviotion for larceny divests the title (Weiner 
V. Harm, [1010] 1 K. B. 286, C. A.). 

(o) Cordon v. Harper (1796), 7 T|rm Refe. 9 ; Bradley v. Colley (1845), 
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Trover and Detintje. 


Sect. 1. hy their being taken wrongfully from hipi, as under process which 
• Who may is issued without jurisdiction ; in such a case he nyiy sue the taker 
Sue. or holder of the goods in (irover (d). Similarly, if he loses them, 
he retains his title to them and may sue anyone who^Converts or 
detains them from him, unless he has after the loss estopped 
hims^f by his negligence or otherwise from setting up his title (e). 

Title ^eeds. '1^87. As regards title deeds, the person who has a freehold 
estate has a right to the deeds, and is the proper plaintiff in an 
action for their conversion or detention (/). 


Co-tenantB. 1588. One co-tenant of property cannot bring Hrover against 
his co-tenant, or a person deriving title under the co-tenant, 
* unless the co-tenant or person claiming under him destroys the 
common pfoperty or attogether excludes the other tenant from all 
use and enjoyment of the property (^). If the defendant in an 
action of trover justifies as joint owner with the plaintiff, hetshould 


1 C. :B. 686; Brind v. Hampshire (1836), 1 M. & W. 365; Handers ^ 
Williams (1849), 4 ^ch. 339 ; Jelks v. Hayward^ [1905] 2 K. B. 460 ; see 
Latter v. White (1872), L. R. 6 H. L. 678. The owner of goods who has 

E arted wjth the possession for a time can maintain an action for injury to 
is reversionary interest, although he cannot sue in trover or detinue ; in 
the case of the seizure of such goods under an execution against the person 
who has a right to their immediate possession, the owner of the goods * 
must apprise the sheriff as soon as they are seized that the person in posses- 
sion has only a limited interest in the goods {Dean v. Whittaker (1^^24), 

L C. & P. 347). As to the rights of a bailor where the bailee wrongfully 
determines the bailmcyit, see p. 899, ante. As to the duty of the under 
of goods as a bailee, see title Bailment, Vol. I., pp. 628 et seq. As to 
treasure trove, see title Constitutional Law, Vol. VII., pp. 212, 213. 

{d) Quinn v. Pratt, [1908] 2 I. R. 69. As to what constitutes possession 
of goods, see, further, titles Personal Property, Vol. XXII., pp. 391 et 
seq. ; Trespass, p. 866, ante. ^ 

(e) See Beckwith v. Corral (1826), 3 Bing. 444; compare title Estoppel, 
Vol. XIIB, pp. 398 et seq. ; and see title Real Property and Cuattols 
Real, Vol. XXIV., pp. 239, 240. As to the title of the finder of lost 
goods, see p. ^05, j) 08 L * 

(/) Newton y. Beck (1858), 3 H. & N, 220; Lord v. Wardle*{lS^l), 3 
Bing. (n. c.) 680 ; Hooper v. Bamsbottom (1816), 6 Taunt. 12. As to the 
right to the title deeds of the whole of an estatb, when part is sold, see 
Yea V. Field (1788)‘, 2 Term Rep. 708 ; and titles Real Proi%rtt and 
Chattels Real, Vol. XXIV., p. 239; Sale of Land, Vol XXV., p. 337. 
As to the right when several persons are equally interested in the land to 
which the deeds refer, see Foster v. Crabb (1852), 12 C. B. 136; and title 
R»rtX Property and Chattels Real, Vol. XXIV., p. 239. As to the 
rijjit to a lease, see Hall v. Ball (1841), 3 Man. & 0.^242; Parry v. 
Frame (1801), 2 Bos. & I*. 461 ; and title Landlord and Tenant, 
Vol. XVIII., p. 396. As to the rignt to deeds prepared at the^expense of 
% proposed jpurchaser, when the contract is abandoned, see Esdaile v. 
Oxenham (1824), 3 B. & C. 225 ; and compare title Lien, Vol. XIX., pp. 17, 
note (/), 31. As to tke right to an abstrapt of title and to an opinion 
written thereon, see 'Roberts v. Wyatt (1810), 2 Taunt. 268; ^nd compare 
titles §ALE op Land, Vol. XXV., p. 337; Solicitors, vol. XXVI. 
There are some cases in which a person has a right to keep a document 
of title, although he has no rig}it to the property to which the document 
relates; see Bummens v. B^arar(1876), 1 Ex. D. 169, C. A.; and compad^ 
Be Lehmann and Walker's Contract, [1906] 2 Ch. 640; and title Sale op 
Land, Vol. XXV., p. 337, note (k). 

iq) See p. 898, ante ; but see Nyberg v. Eandelaar, [1892] 2 Q. B. 202, 

C. A. ; Be Casey's PateiUs, Steifort v. Qosey, [1892] 1 Ch. 104, 108, C. A. 
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also aver and show that t^e alleged act of conversion was merely 
the exercise of tl;e right of a co-owner {h), 

1589. Pq^session of goods by a cestui qnc trust in accordance 
with the provisions of the trust instrument is in law the posses- 
sion of the trustee, and the trustee can maintain arf action against 
a wrongdoer for the conversion of the goods (i). 

• 

1590. A donee of property cannot sue in trover, unless the gift 
has been perfected by the execution of a deed, or, if the gift is verbal, 
by the delivery of the property (J). 

A 

1591. A person who is in mere possession of goods, as, for 
instance, the innocent finder of lost goods (A), ^b as sufficient title 
in the goods to sue in trover or detinue any j^rson except the true 
owner (Z). 

159% A ^sheriff who has seized goods under an execution can 
sue in trover a person who wrongfully takes the goods away (m). 

(h) Jones v. Brown (1856), 25 L. J. (ex.) 345; Ree*lliggina v. Thomas 
(1846L 8 Q. B. 90B. 

(i) Barker v. Furlor^, [1891] 2 Ch. 172; see, further, title Thusts and 
Trustees. 

• (;) Irons v. Smallpiece (1819), 2 B. & Aid. 551;' Cochrane v. Moore 
(1890), 25 Q. B. D. 57, 0. A. ; lie Bidgway^ Kx parte Bidgway (1886), 15 
Q. B. I). 447 ; Brown v. Uickinbotham (1881), 60 L. J. (Q. a.) 426, (J. A. ; 
Shower Y. Pilck (1849), 4 Exch. 478; see title GnTS, Vol. XV., pp. 401> 
et seq. ; but see Boyston v. Hanley (1833), 3 Moo. &^S. 381. As to what 
Amounts to a delivery, see Kilpin v. Bailey, [1802] 1 Q. B. 682 ; Winter v. 
Winter (1861), 4 L. T. 639; compare title' Gifts, Vo). XV., pp. 412, 413. 
If a document of title t» a chose in action which is only assi^cnable by 
an instrument of writing ia given and delivered by the owner pf the chose 
in action to Another person, the donee has the right to retain the docu- 
ment, and the person in whom the legal property in the chose in action 
is v^ted cannot sue the donee in trover or detinue (iinmiJicTPS yfllare 
(1876), 1 Ex.D. 169, C. A. ; Barton v. Gainer (1858), 3 II. & N. 387). The 
receiver of» a letter has a sufficient property in the paper on which the letter 
is written to enable him to suejn trover or detinue a person who wrongfully 
detains it {Thurston v. Charles (1905), 21 T. L. R. 659 ; Oliver v. Oliver 
(1861), 11 C. B. (n. s.)*139). As to the right to publish letters, see 
Macmillan Co. v. Dent, [ 1907] 1 Ch. 107, C. A. t Philip v. Pennell, 
[1907] 2 Ch. 677 ; see title Copyright and Literary Property, Vol. 
VIII., p. 138; Copyright Act, 1911 (1 & 2 Geo. 6, c. 46), ss. 1 (1), 3, 

17 (1), (2). 

{k) Bridges v. Ha^kesworth (1851), 15 .Tur. 1079 ; Armonf v. DelamiHe 
(1722), 1 Stra. 665; 1 Smith, L. C., 11th ed.,p. 356 ; see title PERSONii^ 
Pboperti^ Vol. XXII., pp. 394, 396; see also Vartwright v. Green (1803), 

8 Ves. 405 ; •Aferry v. Green (1841), 7 M. & W. 623 ; and title Criminal 
Law and Procedure, Vol* IX., p. 630. The person in possesjjjon of land ^ 
is generally entitled as against the dnder to chattels found on the land 
{South Staffordshire Water Co.^x. Sharman, [1896] 2s Q. B. 44 ; Elwes v.. 
Brigg Gas C/0^(1886), 33 Ch. D.*562; but see Glenwood Lumber Co. w. 
Phmvs, [1904] A. C. 405, 410, P. C.). * 

(l) If a plaintiff in trover offers written evidence to establish a property 
which he fails to establish, he cannot recur tiwand rely on a mere possessory 
tiHe {Sherriff v. Cadell (1798), 2 Esp. 617). • 

(m) WUbraham v. Srlbw (1669), 2 Wms. Saund. (1871 ed.) 87; Union 
Bank of London x. Lenar^^ (1878), 3 C. P. D. 243, C. A. ; sec, further, 
title Execution, Vol. XIV., p. 22. As against everyone but the execution 
6x^tor and the sheriff and his offic|r8, thecal owner is up td.the time 
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• 1593 . A wrongful possession, or, except in the case of negotiable 
securities or money that has passed in currency, a possession 
derived from a person who has wrongful possession, confers no 
title (n). • 

Suc-Sect. 4. — Bailees^ PleJgeeSy and Mortgagees, 

, 1554. Where goods are bailed simply without reward, either the 
tiaiior or the bailee may sue in trover, ii t^ey are wrongfully taken 
out of the bailee’s possession (o). 

A person who as against the owner is entitled to the possession 
of goods can sue in trover or detinue a wrongdoer who takes them 
away, and can even sue the owner, if the owner deprives him 
'of the goods (jj). , . . . • 

If goodif which ar% in the possession of a bailee for hire are • 
converted, the bailee is the proper person to sue in trover, but if 
the bailee sells them, the owner can sue the purchaser ir^ trover, 
though the purchase was made bond fide {q). 


Mortgagor in 1696 . Where the mortgagor of goods is allowed to hold thefn 

poBBesaion. j payment, he is the proper plaintiff to sue in 

trover, but if he sells the goods, the owner ^may sue him«or a 
purchaser from him (r). 

Pledge. 1596 . Where goods are pledged, the pledgee has th^ right to their 

possession, and, until the money for which the pledge is a security 
is tendered or paid, is the only person who can sue in \rover or 
detinue («). • ^ 

A claim by the pledgee to be the absolute owner of the goods 
pledged does not excuse the pledgor from tliQ necessity of tendering 
the amouiit due, and does not revest in him the ri^ht to the 
immediate possession of the goods without payment or tender of 
the (jmo^unt due(0- An unlawful sale by the pledgee does not 
determine the pledge and does not enable the pledgor to sifh in 


of the sale in possession, and may also sue a wrongdoer in trofer (Union 
Bank of London v. Lenanton (1878), 3 C. P. D, 243, C. A.). 

(n) Buckley v. Gross (1863), 3 B. & S. 666; ftackham v. Jeswp (1772), 
3 Wils. 332 ; Kingsjord v. Merry (1866), 1 H. & N. 603, Ex. Ch. 

(o) Nicolls v. Bastard (1836), 2 Cr. M. & R. 659. As to the righta 
and duties of gratuitous bailees generally, see title Bailment, Vol, I., 
pp. 626 ei seq, 

^p) JRoherts v. Wyatt (1810), 2 Taunt. 268 ; Craig w. Shedden (1859), 1 
& F. 663 ; Turner v. Hqrdcastle (1862), 1 1 C. B. (N. s.) 683. As to tho 
difference in the measure oi dam^es between an action agains^ a wrong- 
doer and an action against the ow^er, see p. 9^0, post. • 

• (q) Coopgr V. Willomatt (1846), 1 C. B. 672 ; Singer Manufacturing Co, 

v. Clark (1879), 6 Ex. I). 37 ; Helby v. Matthews, [1896] A. C. 471 ; a» 
to the liability of th« bailee, see p. 899, ante, 
f(r) Fenn v. Bittieston (1861), 7 Exeff. 162; see title B^.L8 OP Saib,. 
Vol. ]JI., p. 67. 

(«) Martin v. Beid (1862), 11 C. B. (n. 8.) 730; Broadbeni v. Varley 
(1862), 12 C. B. (N. 8.) 214 ; d^en v. Knight (1837), 4 Bing. (N. C.) 64 ; 
Oledstane v. Hewitt (1831), 1 Of. & J. 665 ; Mecklenburg v. Olayn (1866),13 
W. R. 291 ; see p. 899, ante ; and see title Pawns aiId Pledges, Vol. XXII., 
p. 245. • 

(t) Yungmmn v, Briesemann (1892), 67 L. T. 642, C. A. There is a 
difference.’ in this respect between afUen and a pledge. If the bailee of 
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trover or detinue, although the pledgor may have a remedy by a seot. i. 
special action, if the plec^ee professes to dispose of the rever- Who may , 
sionary interest in the pledge or does the pledgor any real damage ^ 
by making more difficult for him to recover the property on pay- 
ment of the debt (a). If a pledgee refuses a tender of the sum due, 
he loses his property in the goods, and the pledgor c8n then sug him 
in trover or detinue (b). ^ 

1597. Where goods aiti Mortgaged and are in the possession of1;he ^fortgageo in 
mortgagee, the mortgagor cannot sue in trover or detinue, until he 
pays the mortgage debt ; his remedy is to sue for redemption or to 
make a summary application for the delivery of the goods on terms 
of substituting for the security a sum of money equal to the amount 
secured with a proper margin. A tender properly made is not in 
the case of a mortgage equivalent to paymerft, and the refusal of a 
tender does not, as in the case of a pledge (c), deprive the mortgagee 
of his pfropelty in the goods (d). 


^ Sub-Sect. 6. — Sellers and Buyers. 

1698. Where specific goods are sold and nothing is said as to the 
time#f delivery *or payment, and every thing that the seller has to do 
with them is complete, the property vests in the buyer, and the seller 
is bound to deliver them, whenever they are demanded, on payment 
of the price, but the buyer has no right to the possession till he pays 
the price (^0- Where specific goods are sold upon credit and nothing 
is agreed upon as to the time of delivering them, the buyer ly 
immediately entitled to the possession, and the ^ight of possession 
and the right of property vest at once in him ; but his right ot 
possession is not absoUite, but is liable to be defeated if he becomes 
insolvent l^fore he obtains possession (/). An insolipent buyer, 
therefore, who has not paid or tendered the price is not entiUed to 

goodi who has a lien on them sets up a claim for a 
which is due, or sets up a claim inconsistent with the ^ J 

he waives* his lien and liis distention bocoines unlawful, and^he owner ol 
the goods can sue without tendering or paying the amount due Unrfc8V. 
BioUrds (1842), Car. & M. 026 ; Yunginann v. hrmemann (1892), 67 Li. i. 

^*lk)'UMiday V. UclycAt (1808), L. R. 3 Excli. 299, Ex. «>■ ! v. 

Bucklinq (1866), U R. 1 Q- B. 685, disapproving Johnson v.Stear (18W , 
16 C. B? (N. S.) 330, in so far as it decides that an J 6 

lie by the pledgor ^n an unlawful sale. In Figoi y. Cuhley 
C. (N. si} 7ol it was held that the pledgor could sue m 
unlawful sale by the pledgee, but in that case the amount of the debt ^ 
liter the sal, and the decisi« might 
the ground that there waste agreement not f pledges 

to the pledgor’s remedies, see, generally, title Pawns aniT Pledg , 
Vol XXII.. PT>i 242, 243 ; and compare ibid., p. 244f 

(5) Yungmann v. Briesemann, mipra ; see Figot v. Cuhley t supra. • 

(c) See the^ext, Ann fol 273 

d) Bank of New South Walei v. O’ Connor (1889), 14 App. ^. 273, 
p, c. ; Tungniann v. Briesemann, supra,. As to the law relating to tend 
Mierally, see title Contract, Vol. VII., J 

Bloxam v. Sandefs (1825), 4 B. & p 015 . ag to 

if) Ibid. : Toolee v. BollingwoHh ( 1793 ), 6 Tem Rep. 216, as 
delivery of and payment fof goods sold, see, further, title Sale of Goods, 
•Vol. XXV., pp. 206 ei seq., 233 et se^ • 
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I 

Sect. 1. bring trover or detinue for the goods ;<r,,his only right is to have 
• Who may possession on payment of the price (g). , 

Sue. If the seller retains possession of the goods with a lien for unpaid 
purchase-money, the buyer cannot maintain trover agaitist a person ^ 
who tortiously Removes the goods ; the seller is the only person who 
can siie in trover in such a case (h). 

Conditional * 1^99. Where there is a contract that the seller should deliver goods 
dehvBrv. ^ Condition and delivery is made of paVt of the goods, but the 

condition is broken, the delivery is only conditional, and the seller 
is entitled to stop further delivery and sue in trover for the goods 
already delivered (i). Similarly, where a seller sells goods to be paid 
for on delivery and by mistake delivers the goods without receiving 
payment, Jfhe sellei* may, after demand and refusal to return the . 
goods or pay, sue the lEmyer in trover ( j). 

If goods are sold to be paid for by instalments, the balance to be 
paid before removal, and the seller allows the buyer to p&ce the 
goods on the buyer’s premises under lock and key, but the seller 
retains the key of the external inclosure, and the balance is unpaiH, 
the buyer has ndc such a possession as will enable him to bring 
trover against the seller upon a wrongful removal and sale oi the 
goods {k)» ' ^ 

1600. If goods are sold a‘nd the seller remains in possession of 

them as the agent for the buyer and there has been no default on 
the part of the buyer and the seller converts the goods, the buyer can 
sue the seller in trover, as he has both the right of property and 
possession, which are necessary to maintain the action (Z). • 

Sect. 2. — Ennedies, 

* Sub-Sect. I,— In (J antral. 

1601. If goods have been wrongfully taken out of the possession 
of th^ o^ner, he may lawfully retake them, and is justified in>the 
use of reasonable force against a person who resists him {irfj. 

The owner may also after demand and refusal (??) sue the taker or 
any person who has possession of the goods in trover or detinue (o), 
or he may waive the tort and sue as upon itU implied contract for 
money had and received ( 2 >). 

Sub-Sect. 2. — Measure of Damages. 

'Damages. 4602. If the plaintiff succeeds in an action of trover, he is in 
gSneral entitled to recover by way of damages the value of the 

{g) Bloxam v. Sanders (1825), 4©. & C. 941 ; see title Sale op Goobs, 
S^ol. XXV.^p. 242. 

{h) Lordv. Price (1874),*L. R. 9 Exch. 64. 

, (t) Bishoy V. ShilWo (1^18), 2 B. & Aid. 329, n. As to conditions 
gofflorally, see title Sale of Goods, Vpl. fCXV., pp. 149 et sef^. 

{ '}) Bishop V. ShiUiio, supra, per Batlet, J., at p. 329, n. 

{k) Milgate v. KebbU (1841), 3 Man. & G. 100. 

(l) Chinery v. Viall (1860),j5 H. & N. 288. As to the measure of 

damages in such a ease, see pe 910, post. 0 

(m) See title Trespass, p. 868, ante. * ' 

(n) See pp. 894 et seq., ante. ^ 

(o) See pp. 888 et seq., ante, 
ip) See p. 912, post. , ^ 


Recapture. 


Action. 


* Seller as 
buyer’s 
agent. ^ 
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Part III. — Enforcement of Liability. 

goods converted (^). The jury, in assessing the dfiinages, is nbt Skct. 2 . 
limited to the v^lue of the property at the time of conversion, hut Remedlw. ‘ 
may find as damages the value at a subsequent time (r). If an — 
inquiry is directed as to damages and a receiver of the property is 
appointed, damages cannot be given in respect of dqjention after the 
appointment of ^he receiver (s). • 

Special damages may be given besides the value of the goods, i^ Special 
such damages have beei\ sustained and are not too remote and *111*0 
claimed in the statement of claim (t). Vindictive damages cannot 
be awarded in an action of trover or detinue (a). 

In an actioif for the conversion of fixtures the plaintiff cannot Fixtures, 
recover the value of the fixtures in their affixed state, but is entitled 
to have the value of the articles estimated •at a fair price as * 
chattels ( 6 ). • • 

In trover for an unstamped document, which cannot be sued Unstamped 
on, unless k is stamped, but which can be stamped upon payment 
of a penalty and the stamp duty, the plaintiff is entitled to 
sjich damages as he might have recovered in an action on the 
document (c). • 

In trover fou a bill of exchange the damages are the amount UiiiHof 
of principal and inture^t due (d). • exchange. 


• • • 

(g) Finch Blount (1836), 7 C. & P. 478; Cook v. ITarile (1838), 8 
C. k P. 668 ; Keen v. Priest (1859), 4 H. & N. 236. As to the assessment 
of damages generally, see title Damages, VoI. X., pp. 301 et seq. • 

(r) Oreeningv. Wilkinson (1826), 1 C. & P. 626, ffisapproving Mercer v. 
oJones (1813), 3 Camp. 477 ; Johnson v. Hook (1883), t-ab. & FH. 89 ; France 
V. Oaudet (1871), L. R. 6 Q. B. 109. The rule in detinue is the same 
{Williams v. Feel River Jjand and Mineral Oo., Ltd, (1886), 55 L. T. 689, 

C. A. ; Williams v. Archer (1847), 6 C. B. 318, Ex. Ch ; Archei^ v. Williams 
(1846), 2 C(fr. & Kir. 26 ; Peruvian Ouano Co. v. Dreyfus Brothers & Co., 
[1892] A. C. 166). The 'jury may take into consideration the value of the 
goods even after action brought ( Williams v. Archer, supra ; hutmeef^jeader 
V. ifhys (1861), 2 F. & F. 399). Damages must be limited to detention for 
which the defendant is responsible {Serrao v. Noel (1885), 15 Q. B. D. 
649, C. Af). . • 

(fl) Peruvian Ouano Co. v. Dreyfus Brothers do Co., supra; see, further, 
title Receivers, Vol. XikiV., pp. 376 et seq. 

{t) Bodlou V. Reynolds, (1846), 8 Q. B. 779 ; DaviH v. Oswell (1837), 7 
C. & P. 804; Archer v. Williams, supra; compare Price v. Webb, [1913] 

2 K. B. 367. As4to the distinction between general and special damages, 
see title Damages, Vol. X., pp. 303, 304. 

(a) Finch v. Bli^nt, supra. In Thurston v. Charles (1905), 21 T. LrR. 
669, vindictive damages were awarded in an action for detention gj^d 
conversion of a letter, but the judgment irf that case may perliaps be 
supportell an the ground that the action was in substance one of trespass 
in which vindictive damages may be awarded ; see title Tre8|»a8S, p. 86ti^ 
ante. In an action of detinue the jury m%ht formerly give such damages 
as would compel the defendant to deliver up the goods detained ; see Hall 
V. White (1827), 3 C. & P. 138., to what are vindictive damages, and 
when they nfay be awarded, see title Damages, Vol. X., pp. 30^ et seq. 
But the defendant in an action of detinue may now be ordered to deliver 
up the goods detained without having ap option to pay damages; see 
• 1 ^ 917, post. ^ 

^{b) McGregor v. High (1870), 21 L. T. 803; Clarke v. JTof/ofd (1848), 

2 Car. & Kir. 640. Daumg^ may also be recovered under a distinct form 
of action for the severnncS^lClarke v. Holford, supra). 

• (c) McLeod V. M*Qhie (1841), 2 Man. 326; 8coU v. Jenes (1813), 

4 Taunt. 866. 

t/l\ 4.77* raa Bavins. Junr. and Sims ^ 
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Trover and Detinue. 


Sect. 2 . 

* Remedies. 

When plain- 
tiff's loss is 
measure of 


Nominal 

damagc|. 


* 1603. In some cases of trover ani detinue the measure of 
dama<:;es is not the value of the goods, but the loss* that the plaintiff 
has sustained. Thus, if a buyer of goods for which he has not 
paid sues the seller in conversion, the measure of damages is the 
real loss thatcthe buyer has sustained, that ia, the difference 
between the price which he would have to pay and that for which 
4ie could sell the goods ; but in an action against a straiger the 
bujer, although he has not paid the pricef is, if' he is liable to the 
seller for the price, entitled to recover from the stranger the whole . 
value of the goods (e). So if a person with a liipited interest in 
goods is suing the owner in conversion, as, for instance, if a 
mortgagor is suing a mortgagee for a premature seizure of goods, 
the measure of damages is the value of the interest of the plaintiff, . 
although if such a ^rson were suing a wrongdoer, he would be 
entitled to recover the whole value of the goods (/). 

If goods have been detained under an illegal claim to a^sum of 
money in respect of them, upon payment of which the plaintiff 
might have recovered possession of his property, the measure t)f 
damages is not necessarily that sum, but the circumstance that the 
plaintiff might, by paying that sum, have obtained the goods Js an 
element for the consideration of the jury in assessing the 
damages (^). . < ^ , 

1604. In some cases in an action of trover or detinue the 
^plaintiff may only be entitled to recover nominal damages (h}. 


V. London and South Western Bank, [1900] 1 Q. B. 270^ C. A. As to the 
measure of damages for the conversion of a deposit note, see CleaQ v. 

(18^7), 66 L. T. 775. 

{e) Chinery v. Viall (1860), 6 H. & N. 288 ; see Johnson Laneashin 
and Yorkshire Rail, Co, (1878), 3 C. P. D. 499 . 

if) %TuTfpier V. Hardcaslle (1862), 11 C. B. (n. s.) 683 ; see Qreai Wistem 
Rail, Co. y. Ourton (1868), 1 F. & F. 359 (the payment of money on demand 
by plaintiffs as bailees of goods to the owner is* admissible evidence of 
damages sultained in an action of trover against persons to Vhom the 
plaintiffs had entrusted the goods for conveyance). 

(o) Davis V. London and North Western Rail. Co. (1868), 7 W. R. 106. 

(A) niort V. London ami NoHh Western Rail. Co. (1879), 4 Ex. D. 188, 
C. A. (defendants held goods as warehousemen for the plaintiffs ; an agent 
of the plaintiffs obtained the goods from the defendants, promising to 
forward them a delivery order from the plaintiffs ; the delivery order was 
af^J'rwards forwarded to the defendants; the plainti-ffs were unable to 
obtain payment for tho goods: held that the defendant^, although they 
liad been gmlty of convert»ion, were only liable for nominal damages) : 
Cameron v. Wmch (1846), 2 Car. SifKir. 264 (plaintiff had beeA endeavour- 
«ing to baffle his creditors by a merely ostensible transfer of his goods 
to another! held that the measure of damages was the plaintiff’s red and 
bond fide interest in Jkhe goods, and not ^he full value) ; WUls v. Wells 
\ ]£IS), 2 Moore (c. p.), 247 (A. effected insurance on thoclife of B., and 
after an act of bankruptcy assigned the policy to C., who was aware of the 
assigiibr’s circumstances. On the death of B. it was discovered that the 
life was not insurable, but th^insurance company paid half of the sum for 
which the life was insured to 4 ^. as a gratuity "and tho policy was canoe^bd 
and remained in the hands of the company. In an faction of trover brought 
by the assignee in bankruptcy of the bankro pt against C. to recover the 
value of the policy it was hem that the assignee in bankruptcy was only 
entitled to the parchment on which^the poucy was written, and not to* 
the sum paid to C .4 as it was a mere gratuitous and voluntary payment). 
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• 

1606 . Where the defeiK^nt in an action of trover or detinue has 
not been guilty qf. fraud or negligence and has bond fide incurred 
expenses with respect to the goods and the plaintiff has the benefit 
of such exposes, if the goods are delivered up to him, the defen- 
dant is entitled to reduce the damages awarded agajfist him by the 
amount of such expenses (i); but a defendant who has wrongfully 
detain€t(l goods cannot show, in mitigation of damages, that he ha» 
sold the goods and applied Hhe proceeds in satisfaction of a dbbt 
owing to hioLby the plaintiff (A;). 

1606 . If the^goods are delivered to the plaintiffaf ter action 
brought, the plaintiff is not entitled to more than nominal damages, 
unless he proves that he has suffered some damage by the detention 
or conversion (A). ' # * . . . 

If the goods are returned in an injured state, the plaintiff is 
entitled J;o dumages for such injury (m). If the goods have depre- 
ciated in value at the time of their return, the plaintiff is entitled 
to damages for the depreciation (?i). The owner of a chattel who 
h& been wrongfully deprived of its use may r^pover substantial 
damages, althotjgh he may not have incurred any out-of-pocket 
expenses (o). . • • 

If the defendant restores the chattel converted or detained to the 
plaintiff and the plaintiff claims no special dameige, the court may 
stay proceediifgs on payment of nominal damages and costs (p). 
In a proper case, if the value of the chattel is ascertained, aiuL 
no special damages are claimed, the coujpt may order a stay of 

f 

(i) Peruvian Ouano G<^ v. Dreyfus Brothers & Co,t [1892] A. C. 166 ; 
Wood V. Motewood 1(1841), 3 Q. B. 440; JlHion v. Woods (1667), L. K. 
4 Eq. 432 J oegon v. Vivian (1871), 6 Cli. App. 742 ; TAvingstone v. Raw- 
yards Coal Co. (1880), 6 App. Caa. 25 ; Clarke v. Nicholson (1836). 1 Cr. M. 
& 724 ; see Beid v. Fairbanks (1853), 1^ C. B. 692 ; Thompson v. 

CasteOain (1862), 13 C. B. (n. s.) 105. 

(k) Edmndson v. Nuttall (1864), 17 C. B. (N. s.) 280. But n#w, it seems, 
he m^ht counterclaim for the'debt; see title Set-off and Counterclaim, 
Vol. XXV., pp. 604 et seq. 

(l) Cook v. HaHle (1833), 8 C. & P. 668; Moon v. Raphael (1835), 2 
Bing. (N. c.^ 310 ; Clendon v. Dinneford (1831), 6 C. t P. 13 ; Grossfield 
V. 8uch (1852), 8 Exch. 169. 

(w) M*Oraih v. Bourne (1876), 10 I. R. C. L. 160. 

(n) Williams v. Archer (1847), 6 C. B. 318, Ex. Ch. 

(o) Steamship Mediana" {Owners) v. Lightship ** Comet'' {Owners^ 

Master and Cre9)), The “ Mediana," [1900] C. 113; followed in Tlee 
Astrakhan^[\W)]F,m, ^ 

(A) Hiort #. London and North Westei^ Rail, Go. (1879), 4 Ex. D. 188, 
195, C. A. ; Gibson v. Humphrey (1833), 1 Cr, & M. 544. If the plaintiff 
insist on claiming special damage, proceedings will not be stayed upon 
delivery of the chattel and payment of costs {WhUt9n v. Fuller (1773), 2 ‘ 
Wm. Bl. 902) but if he fails tcP get substantial damages, ho may ue 
made to pay the costs of the action (Hiort v. London am North Wkstern 
Radi. GOf supra). In Earle v. Holdemess (1828), 4 Bing. 402, an action 
of trover for a packet of letters, the defendant was allowed a stay of 
• pr^peedinga as to one of them upon deliveiing it up and paying costs ; 
but in Philipps v. Hayward (1836), 1 Har. & W. 108, the court ref^ed 
except by consent to ass^/the damages as to one of several articles 
claimed and strike it out of xhe declaration |n its being delivered up to 
the plaintiff. . • 


Sect. 2. 

Remedies. * 

Expenses 
incurred by 
defendant. 


Delivery of 
goods after 
acli(Mi. 


Damages for 
injury. 


Stay of 
proceedings. 
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I c 

Trover and Detinue. 


Sect. 2. 

• Remedies. 


proceedings on delivery of the chattel payment of the price and 
payment of costs {q). 


Effect, of 
waiver. 


Acceptance 
of part 
proceetls. 


Where^io 

waiver. 


Sub-Sect. ^.—Waiver of Tort. • 

1607. If a |Krson*s goods have been converted or detained and 
are ilbld by the wrongdoer, the owner may waive ihe tort and sue 
•for money had and received (r), but if he does so, he cannot subse- 
qiftntly sue in trover or detinue (s). K the owner sues in trover 
and recovers judgment, the judgment is a bar to an action for 

had and received in respect of the same goods (<). 

If the captain of a ship wrongfully sells a carg6 and the owner 
of the cargo sues the shipowner in trover and recovers a verdict 
to the extent only of the value of the ship and freight which 
represenfs only a paft of the value of the cargo, thq owner of the * 
cargo is not precluded from suing the purchasers for money had 
and received for the residue (a). o 

1608. Acceptance of part of the proceeds of goods converted may 
in some cases amount to a waiver of the tort(/;). Where, however, 
a banknote which has been lost is converted by the finder to his 
own use, the subsequent acceptance by the owner, d! part of the pro* 
ceeds is not such an aftirtning of the conversion as to amount to a 
waiver of the tort, and the-owncr may sue in trover for the balance, 
but the amount accepted will go in redaction of the tdanaa-gUft (<?)• 

^ 1609. If a person converts the goods of a bankrupt and the trustee 
in bankruptcy demands payment from such person as upoi;i a sale by 
the bankrupt and^fiayment is refused, the trufetee is 'not precluded 
from suing in trover (d). If goods are converted ' by two persona 
and the owner accepts a sum of money, paft of the proceeds of the 


iqhT^Dkery. Wright (f826), 3 Bing. QOl ; Oibsm v. ffttiapArev (1833), 1 
Cr. & M. 544 ; Fisher v. ZVinre (1762), 3 Burr. 1363 ; Makvkson v. HavSlinson 
(1821), 9 Price, 460. In Lyons y. Keller (1864), Is I. C. L. R. Aj[>peudii, 1, 
ail action (ff detinue, where no Bpecial damages were claimed, the court ^ 
compelled tlio plaintiff to elect .whether he would stay all proceedings on 
delivery of the chattels in dispute on payment the defendant of nominal 
damages and all coets, or wopld proceed for greater damages at the risk of 
all costs. 

(r) La Co?nt/^ des Assnreurs ' flaritimes v. Standard Bank of Sovth 
A/rica (1883), Cab, & El. 87 (proceeds pf sal© of goods wrongfully obtained 
\vre paid into a colonial bank by the wrongdoer for the purpose of being 
transmitted to its London branch : held that the*owcior of the goods 
could follow the proceedsnn the hands of the bank, and that bills of ex- 
change received by the wrongdo^^r to the amount of the prpct<eds dpawn 
« by the colonial bank on its London branch wefe the property of the owner 
of the gdbds). As to actions for inoney had and received, see title 
Contract, Vol. VII*, pp. 473 et seq. 

* o («) Smith y. Baker (1873), L. R. 8 C.^.'360 ; Brewer v. Sparrow (1827), 

7 B. 4c C. 310. 

[tf Bitchin [or Kitchen] v. Campbell (1772), 2 Wm. Bl. 827. 

(a) Morris v. Robi'nson (1824), 3 B. & C. 196. As to the rights of the 

master of a ship over the ^argo, see. title Shippino and Navigation, 
Vol. XXVL, pp. 222 et sea. ^ ^ 

(b) Lyihgoe v. Vernon (1860), 5 H. dc N. 18(^ 

(c) Bum V. Morris (1834), 4 Tyr. 485. \ 

{d) Valpy V. Sanders (184ft), 6 C. 886. 
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conversion, from one of wrongdoers without prejudice to hi's 
claim against theother, this is not an election to allirm the wrongful 
act and waive the tort as against the other wrongdoer, and does not 
^preclude the^wner from suing the other wrongdoer in trover (/ ). 

Sect. 3. — Dejvncra, 

I Sub-Sect. 1 . — In (ieneral. 

• • 

1610. The defendant may deny that he converted or detained the 
goods in dispute, and thus put in issue not only the act allegecLj^) 
constitute the conversion or detention, but also the circurnstrfm^ 
alleged to make such act wrongful (/). Thus, ho may show that 
the goods were lawfully taken under a distress or ^nder an e.\:ecution 
•or with the leave and licence of the plaintiii(f/). In dt^inue the 
detention may be denied or justified; in trover the conversion may 
be denie^ or«the defendant may show that his acts did not amount 
to conversion ; conVersion ts always a wrongful act, and cannot be 
confessed and avoided (//)♦ It is a good defence in trover or detinue 
if tTie defendant shows that he never had possessi^)n of the goods, 
but it is no defence, if the defendant had possession of the goods, to 
show that he has lost^hem or parted with t^e possession, unless sucli 
loss or parting with the possession can be justified (/). 

• • • 
rail, ihe defendant in an action of’ trover or deiiniu*. may deny 
the plaintiff’s property in the goods or that he Was entitled to ihi) 
possession of the goods, l^his defence piits in issue the plaintiff’s 
r^ht to the possession of the goods at the time (If the alleged con- 
version oi’ detention (/.). The defendant may show that he is 
entitled to’ a lien on the^oods in ‘respect of a debt or liability of the 
plaintiff (?), qj’ thafc he is otherwise entitled to retain the^goods as 
mortgagee, or pledgee, or owner or part owner, or as a person 
with a right to tiioil* possession (?a)j If a wi ^ngdoer incurs •expense, 

{«) Bice Jieod, [1900] 1 Q. 13. 54, 0. A. ’ • 

' (/) Bicluirda v. Frankum (1^40), 6 M. & AV. 420 ; ClemenU v. Flight 

(1846), 16 M. & AV. 42 ; Unmn v. St. Quinlm (1843), 11 M. & AV. 277 ; 
Young v. Cooncr (1851), 6 Exch. 259 ; Higgins v. Thoit^is (1846), 8 Q. 13. 
008. Ab to picaiiiiig in defence generally, see title Pleading, Vol. XXII., 
pp. 445 et seq. 

(g) Unwin v. St. ^uintin, supra ; Anderson v. Smith (18G0), 29 L. J. 
(ex.) 460 ; Whitmore v. Greene (1844), 13 M. vA W. 101 ; Morgan v. Marqui'^ 
(1853),’0 E,xch. 145 ;*8ee p. 870, ante, 
ih) Muson V. Farnell (1844), 12 M. & AV. 67-1. 

{i) jJones^. DowU (1841), 9 M. & AV, 10^ Reeve v. Palmer (18.58), 5 C. B. 
(N. a?) 84; Goodman r. Boycott (1862), f B. & S. 1 ; Grossfield v. Such 
(1863), 8 Exph. 826 ; Latter y. White (1872), L. U. 5 11. L. 578. ♦ 

(A:) Isaao v. Belcher (1839), 6 M. & AV. 139. 

{1) Adamson v. Passman (1835^, 7^C. &>P.^193 ; Green v. Fanner (1768), ^ 
4 Burr. 2214, 2248 ; Jjempriere v. Pasleg (1788), 2 Term Rep. 485 ; Broiul- 
%ooodv. Orawrtm (1854), 10 Exch. 417; Owen y. Knight 4 Btng. 

(N. c.) 54; Brandao y. Barnett (1840), 1 Man. & G. 008 ; BarnewaU v. 
Williams (1844), 7 Man. & G. 403;,Buin<( v.>i\(;«Mi840), 0 C. & P. 208. 
As t4 waiver of lien, see jv 899, ante. * 

(m) Jones v. Davies (185D, 6 Exch. 063 ; Barton v. Brown (1830), 5 
M. & AV. 298 ; Clemenis v. (1846), 16 M. & AA^ 42 ; Ileslop y. Baker 

(1863), 8 Exch. 411 ; White V. Teal (1840), i| Ad. & El. 106 ; lane v. 
Tiwson (1841), 12 Ad. k El. 116, n. ;. }9ason v. Farnell (1844), 12 M. & AV. 

II.L. — XXVIIJJi - 3 n 
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Sect. 3. 

* Defences. 

Lien. 

c 

Jut tertii. 


Kstoppel. 


( f 

Trover and Detinue. 

afe, for instance, by paying freight, in o^er to obtain possession of 
goods, he cannot insist on the owner’s liability, to tender these 
expenses as a defence in an action of trover (a). 

1612. If a defendant claims to retain the property^sued for by i 
virtue of a lierfbr otherwise as security for any sum of money, the 
court or a judge may order that the plaintiff be at liberty to pay 
mV) court, to abide the event of the actipn, the amount of money in 
respect of which the lien or security is clafmed and a further sum, if 
t^ court or a judge so directs, for interest or costs, and that upon 
Bui^^payment into court being made the property claimed be given 
up to the party claiming (6). 

1613. If the property in the goods is clearly proved in the action to 
belong to' some person other than the plaintiff, he cannot succeed in ‘ 
an action of trover or detinue (c), but if a person in possession of 
goods sues in trover or detinue, the defendant cannot^ set up as a 
defence a title in some third person under whom he does not 
claim {( 1 ). A bailee of goods is precluded from questioning the tjjtle 
of his bailor or sahowing a property in any other person through 
whom he docs not claim (c). If the plaintiff was .not in possession 
of the goods at the time of the conversion, the defendant is entitled 
to set up the right of a thi|;d person (/). 

Sub-Sect. 2. — Plaintiff'' a Conduct. • • 

‘ 1614. The plaintiff in an action of trover or detinue may be 

estopped by his conduct from setting up his title to the goods (^) 
Thus, if the owner of goods allows another to represent the goora 
as his own and by his words or conduct intQptionally induces a third 
person to<buy them l/ond Jlde, the owner cannot recover them from 

674 : Uiggins v. Thomas (1846), 8 Q. B. 908 ; v. Clements (1848), 

12 Q. W. 260, Ab to a defendant justifying as joint -owner, see Jones v. 
Brown (1866), 26 L. J. (ex.) 346; Higgins v. Thomas^ supra. I? a de- 
fendant w^o has taken goods out of pawn on being asked by the owner to 
deliver the goods says that he has not ^ot them and refuses to^ay who h&s 
them, he cannot afterwards raise the defence that ho has a right to insist on 
a tender of the money which ho had advanced to'take the goods out of pawn ; 
a defendant can ohly insist on a tender of money duo when ‘On the tender 
being made the owner could obtain possession of the goods (Jones v. Cliff 
(1833), 1 Cr. & M. 540), f 

(a) Lemprierev. Pasley (1788), 2 Term Rep. 485. As to giving evidence 
such expenses in mitigation of damages, see p. 91,1, ante. 

t (b) 11. S. C., Ord. 60, r. 8, As to payment into cdurt generally, see 
titio Practice and ruocl^DUUE, Vol. XXIII., pp, 147 et scq. 

(b) Laclouch v. Towle (1800), U Esp. 114. . o 

(d) Jeffries v. Great Western Kail. Co. (18515). 6 E. & B. 802 ; Newnham 
X. Stevenson (1861),10 C. B. 713 ; Ilaggan v. Pasley (1878), 2 L. R. Ir. 673 ; 

. Barker v. «f 1891] 2 Oh. 172; Glfnwood Lumber Co. v. Phillips^ 

^1904]A.C. 405,410. P.C, « 

(tj Rogers, Sons ('o. v. lAimbert (£ Co., [1891] 1 Q. B. 318, C. A. 
BMle V. Bond (1866), 6 B. S. 226 ; Anon, (undated), cited in Laeloucky. 
Towle, supra. C 

if) Butler v. Hobson (1838), 4 Bing. fN. c.) 290 ; Gadsden v. Barrow (1864b 
9 Exoh. 614; Leake v. Loveday (1842), 4 Mah. & G. 972. As to the 
defence of jus tertii, see, further, title MiwiliPRESENTATiON and Fraud, 
Vol. XX., pp. 751, 752, . t 

(g) Sbe title Estoppel, Vol, X1}?I., pp. 398, 398. 
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the buyer (h). If the owi|f 0 r of goods is guilty of negligence which 
is the proxiinRt^ CAiise of the wrongful delivery of the goods to an 
innocent person, the owner is estopped from setting up his title to 
the goods an against such person or those claiming under him (i). 
If the owner of lost or stolen goods is guilty of suc]^ negligence that 
third parties arS thereby induced to acquire them hondjiih jfnd for 
value, ^he owner may be estopped from claiming the goods (A). • 

If the owner of goods* affirms the taking possession of thedl by 
the defendant, as, for instance, where the defendant innocently takes 
possession of the goods and sells them bond fide and deli^jff%n 
account of the^sale and pays the balance after deducting ei^enses 
to the owner and the balance is accepted, the owner cannot treat 
the seller as a wrongdoer {1), 

1616. If the plaintiff in an action of Trover or detinue has 
previously waived the tort by suing for money had and received or 
obtaining a*n order for the proceeds of the sale of the goods sought 
to be recovered, the defendant may avail himself of the waiver as a 
(iefence to the action of trover or detinue (m). 

1616. If the plaintiff in an action of trover or detinue has pre- 
vioualy sued the de^ndant or a person ^ho is jointly liable in tort 
with the defendant, the judgment in such previous action, even if 
•unsatisfied, is a bar to the second actioh (a). • 

1617 .•If tlffe plaintiff in an action of trover or detinue has 
accepted a sum of money in full discharge of his claims against th# 
defendant or against a joint tortfeasor with ^he defendant, such 
•acceptance is a bar to the action (o). 

(h) Oregg v. Wells (1839), 10 Ad. & El. 90; Garth v. Howard (1832), 
6C. &P. 346 ; Brown v. UicJcinbotham (1881), 50 L. J. (Q. b!?) 426, C. A. ; 
Pickard Y. Sears (1837), 6 Ad. & El. 469 ; Freeman v, Cooke (1848), 2 Exch. 
664; Low v. McQiU (1864), 10 L. T. 496; Bichards v. Johnston (^^69), 4 
H. N. 660. If an action of trover is brought against B. aifti another 
action is brought for the same chattel against C., and the plaintiff 
succeeds in the action against B. and fails in the action a^nst C. on a 
plea denying the plaintiff’s •property and C. is a party to the delivery of 
the chattel to the plaintiff under the judgment against B., but at the 
same time dves notice the plaintiff demanding the chattel from him, 
C. is not estopped by being a party to the delivery irom proving his title 
and recovering the chattel from the plaintiff {Sandys v. Hodgson (1839), 
10 Ad. &’E1. 47J). As to the defence of jw# tertii, see, fuilher, title 
Misreprksentation and Fraud. Vol. XX., pp. 761, 762. ^ 

{%) Union CredihBank v. Mersey Docks and Harbour Board, Same 
Same and A orfh and South Wales Banks, [yi99] 2 Q. B. 205 ; compile 
title Estoppel, Vol. XIII., pp. 398 et seq.; see Swan v. North British 
Ailstralasian Co. (1863), 2 H. & C. 175, Ex. Ch. ; Young v. Oro/e (1827)* 
4 Bing. 253; Scholfield v. Londesborough {Earl), [1896] A. C. 5bf ; Colonial 
Bank of Australasia, Lid. v. Marshall, [1906] A. C. 659, P. ('. 

(A) Beckwith v. Corral (1836). 3 Bing. 444; Morrison v. Buchanan 
(1833), 6 C. d^P. 18. • 

(I) Brewer v. Sparrow (1827), 7 B. & C. 310. 1'Iic owner in sucl^ case 
cannot affirm the acts of the seller in part and avoid them as to the rest 
{ibid.). 

See p. 912, ante. 

(n) Brinsmead v. Harrison (1872), L. R. 7 C. P. 647, Ex. Ch. ; Buckland 
v. Johnson (1854), 15 C. fe.n46 ; Serrao v. Noel (1885), 15 Q. B. D. 549, 
C. A. ; see title Estoppel, Vol. XIII., pp. ^0, 335. 

• ( 0 ) But see Bice v. Beed, [1900] 1 C|. B. 64. C. A, ; Bum v. Morns (1834), 
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c t 

Trover and Detinue. 


Sect, 3. 

• Defences. 

Time of 
return. 


When 

available.* 


l-rapsc of 


Distinction 
between 
trover and 
(le/inue. 


Transfer of 
propert.v. 


Sub-Sect. ^.—Return Goods, 

1618. The defendant may allege and show that lie returned the 
goods either before or after action brought. If the goods were 
returned before action brought, the defendant is entitled to judg- • 
ment in the action, unless the plaintiff proves that*he has suffered 
s^eciw damage by being deprived of them for a time ; if the goods 
we^e delivered after action brought, the plaintiff is only entitled to 
nominal damages, unless he shows lie* has actually suffered 
dmage (p). 

Sub-Sect, i.—rayinent into Cofiri. ^ 

1619. Payment of money into court cannot be pleaded inrdspect 

of a claim for the Return of goods or their vahie (q\ but it can be 
pleaded tcFa claim for^amages for detention or conversion, and, in • 
an action of detinue for tlie return of goods or their value, ii the 
defendant returns the goods, even after action brought, ag^d pays 
sufficient money into court in respect of damages for their, deten- 
tion, he is entitled to succeed in the action (/•). ^ 

” Sub-Sect. 5.— Lapse of Time, 

1620. An action of tr(\ver or detinue is baryed at the expiration 

of six years from the accrual of the cause of action (s), and a defen- 
dant who raises and proves ^his defence is entitled to judgment in* 
the action (t). • • 

i Sect. 4. — Judgm(>)\t, 

1621. Judgment ffor the plaintiff in trover is for the recovery o^ 
damages for the conversion ; judgment for the plaintiff in detinue 
is for delivery of the chattel in dispute or for damages to be 
reduced, if* the chattel is delivered up, or for the de%ery of the 
chattel and damages, if any have been sustained (a). 

1622. * If a plaintiff has obtained judgment in trover or judgipeiit 
in detinue for the return of the chattel in dispute or the payment of 
its value, the judgment, if satisfied by the payment of ‘damages, 
vests the property in the chattel in the defendant (b). 


4 Tyr. 485. A recefvery in trespass is a bar to an action of trover for the 
same taking {Putt v. Roster (1682), 2 Mod. Rep. 318). If an application is 
made to a magistrate for an order for the delivery of goods and the order is, 
after inquiry, refused, the owner is not precluded by having taken these 
proceedings from bringing an action of trover or de^nue lor the goods 
{*liover V. Child (1876), 1 Ex. D. 172) ; but the right to toke proceedings 
against a person in possession of property delivered under such order ceases 
on the expiration of six months Horn the date of the order ^Olice (Pro- 
*perty) Act^ 1897 (60 & 61 Viet. c. 30), s. 1 (2)‘) ; see title Magistrates, 
Vol. XIX., p. 606. 

. (p) See p. 911, anf#. , 

^q) Allan v. Dunn (1857), 1 H. & N. 0?2. 

, (r) frossiield v. Such (1863), 8 Exch. 159. 

(s) As to tjie distinction between trover and detinue in respect of the 
time when^the cause of action accrues, see note (c), p. 899, ante, 

(t) See title Limitation oi* Actions, *701. XIX., p. 50. ^ 

(a) JIiichin[m' Kilchen] v. Campbell (1772), 2 Wm. Bl. 827. 

(b) Brinsmead v. Harrison (1871), L. R. 6 0> Ft 584 ; Cooper v. Shepherd 
(1846), 3 C. B. 266. The judgment does no<; change the moperty until 
there is satisfaction of the value foundjby the judgment {He Ware, Ex parte* 
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1623. If an action of ti%ver or dotinne is brought in respect of 
several chattels aaid the plaintiff recovers in respect of some, but fails 
in respect of others, the issue is divisible, and tlie plaintiff is entitled 

,,to have the ferdict entered generally for him with costs in respect 
of those chattels, which he recovers, and the defendt#it is entitled to 
a verdict and to costs as to so much of the cause of action he 
succeeds on (c). ^ ^ • 

1624. Judgment may te given in detinue, at the discretion of the 

court, for the delivery of the chattel and for damages, if any 
been sustained (^). r 

An order may be made by the court under its equitable jurisdic- 
tion for the specific' delivery of a chattel without measuring its 

• value, Vfhen from the nature of the chatk^l there citn be no 
compensation in damages (c), or where the person in possession of 

Drake (l€77), 5 Ch. D. 806, C. A.); s(‘(‘ title Judgments and Orders, 
Vol. XVllI., p. 2p9. If in an action of detinue the defendant bocoines 
b£tfiknipt, the plaintiff is entitled to apply in bankruptcy for an order 
upon the trustee to deliver up the chattel to him Wnre, Ex paiie 
Ihalce, supra). Where a plaintiff obtains judgment in detinue for £100, to 
be reduced to nothing ff the chattel is given uu, and the cliattol is tendered 
to him, he cannot prove in the bankruptcy or the defendant for its value 
(Ke Scarth (1874), 10 Ch. App. 234). If a plaintiff recovers interlocutory 
nidgment against a defendant in trover, hut docs not obtain satisfaction, 
he may wluve th% judgment and bring trover against a person to whom the 
defendant had sold the chattel {Marston v. Phillips (1863), 9 L. T. 289). , 

(c) WiUiatns v. Great Western Bail. Co. (1841), 8 M. & W. 836. As to 
specific delivery of goods, soo Sale of Goods Act, >893 (56 ^ 57 Viet, 
f. 71), 8. 62 ; and title Sale of Goods, Vol. XXV., p. 272 ; but see Shannon 
y.Owen (1827), 1 Man. & Ry. (k. b.) 392. 

(d) R. S. C., Ord. 48, •r. 1; taken from the Common Law Procedure 
Act, 1854 (11^ & 18 Viet. o. 125), s. 78 (now repealed). Befifl-o that Act 
judgment in detinue gave the defendant an option to return the chattel 
or pay for its value ; now the court has a discretion to make an yd||r for 
the return of the chattel without giving the defendant an option to pay 
for its value ; the discretion is subject to review {Chilton v. Carrin^n 
(1866), 15 C. B. 730). Before the Common Law Procedure A%t, 185 1 (17 

18 Viot. c. 125), it was necessary that a judgment in detinue should 
ascertain the value of the chattel in dispute or give some means of 
ascertaining it {Phillips v. Jo 7 ies (1850), 15 Q. B. Lx. Ch.). Now 
an order cafi be made for a writ of delivery whether the value of the 
property has been assessed or not (R. S. C., Ord. 48, r. I ; Hymns v. 
Ogden, [1906] 1 K. 246, 250, C. A. {Ivory v. CruicJcshanlc, [1875] W. N. 
249) ; see title Execution, Vol. XIV., pp. 74, 75. In an action 
detteiuo brought in Uhe county court the. county court judge can make an* 
order for the dehvery of the chattel in dispute #vithout giving the deferi* 
dant the ^tion to pay the assessed va|^e {Winfield v. Booikroyd (1886), 
64 t. T. 5747 . If the plaintiff so desires, he may issue a writ of /i. fa. to 
recover the assessed value of the chattels (Yearly Supreme CourfPractice, 
1914, p. 706, n.). The writ of delivery is only enforceable by distraint by 
the sheriff. If the specific dohvyy of chattels is required, it may b <4 
necessary to obtain a writ of assistance by which actual possession may 

• be obtained (R. S. C., Ord. 48, r. 2 ; Wyman v. Knight (1888), 39 (ffi. D. 

165; Be Taylor, Tuwforv. [1913] W.N. 21*2; see title Execution, 

Vol. XIV.. p. 74). . \ 

• (4 Pusey V. Pusey (1684), 1 Vern. 273 (heirftom) ; Macclesfield ^arl) v. 
Davis (1814), 3 Ves. & B. 16 l Somerset {Duke) v. Cookson (1735), 3 P. Wms. 
389 (altar-piece); Fells v.^lad (1796), 3 Ves. 70 (silver tobacco-box) ; 
Nutbrowny, Thornton {ISOi), fOYes. 159 (stockfin farm) ; Lowther y..Lowther 
. {Lord) (1806), 13 Ves. 95 (valuable piptarcs) ; Gibson v. (1847),’6 Hare, 


Sect. 4. 
Judgment. 


Delivery of 
chattel. 
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Trover and Detinue. 


• ^ Sect. 4. tji*0 chattel has acquired it through ihe abuse of a fiduciary 
Judgment, relationship (/). • 

112 (certificate of registry of ship) ; Dolorei v. Eothschild (182^, 1 Sim. & St. 
690 (certificate ofititle to Government stock) ; North v. Great Northern Rail, 
Co. (1160), 2 Gill. 64 (chattel of a pecuUar value from being used in business 
otherwise). In Dowling v. Beijemmn (1862), 2 John. & H. 644, where 
tneiiplaintiff had put a fixed price on a picturp the restitution of wftich was 
sought, it was held that damages would be an kdequate remedy, and that 
there was no jurisdiction in a court of equity to interfere by making an 
oiifc^for restitution. In Baiey & Co. v. Morgan (1886), 2 T. L. R. 316, 
the c^ii; granted an injunction against the defendantseto prevent them 
from repeating in the future wrongful acts of conversion which were the 
subkct'inatter of the action. Compare the principles governing specific 
pciformance of contiicts ; see title Specific Performance, Vol. XXVI., 
pp. 1 et seq. ♦ 

if) Wood V. Rowdiffe (1847), 2 Ph. 382. 


TRUCK ACTS, c ' 

See Factories Shops ; Master and Servant ; Work and * 
Larodr. • 0 


TRUE OWNER. 

See Bills of Sale. 


TRUSTEE. 

See Trusts and Trustees. 


I8TEE IN BANKRUPTCY. 

See Bankruptcy and Insolvency. 

t 
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SPECIFIC PERFORMANCE, 

abandonment, delay cooiitiluting evidence of, .. 
acquiescence, as affecting right to relief, G # 
act of bankruptcy, plaintiff’s right to relieiws affected by,*r>8, 59 
adverse poK&essiou, not a part performanc<', 33 
after-acquired property, cnfoi cement of novenant to settle, 71 

• alteration of property, exp<-nditurc on, as a part })crforniane(‘, 31 
alternative mcthixls, covenants to pay or perform, when trealtxl a", 17 

performance of contracts in the, 63, 64 
ambiguous document, title depending on, effect of, 51, 55 
ancillary agreement, not enforced where pnneij^l agreement uncnforcealde, 13 
• relief, nature of, 96 

^ when may be obtained, 96 
appearance at trial, default by defemfant in, order on, 81 
apprenticeship, contract of, not enf(jrceablc again.st iin infanl, 10 
arbitration, agreements to refer to, now enfoified, 72 

♦ assigifee, right to enforce specific performance, 81, 82 

assignment, when not the subject of specific perbirinance, 81, 82 ^ 

auctioneer’s receipt, effect as contract when not referring to conditions of 
sale, 27 

award, defence to action to enforce, 72 • 

enforcement of, 72, 73 

proceedings to set aside, as affoctinim light b) enforce, 73 
bankruptcy, plaintiff's right to relief as aflMbnl hy act of, 58, 59 
% statutory power to rescind arhl^ on, 07 • 

borrower, execution of mortgage by, cnforciuiient of, 73 
building contract, not usually sjiocifically enforced, 8, 9 

when specific perfonnanec ordered, 9 • • 

call on shares, no ground for rc'^isting specific peiformancc, 76 

• certificate, as to result of inquiry into title, 90 

• effect where in favour of title, 90 

cestui que trust, right to enfon’c tiiist against a Ijiistee, extent of, 36 
charge, enforcement as on eqintahlc iiglit, 5 
chattels, enforcement of delivery of, 4, 5 , 

specific performance of contract for sale or purehasc of, when granted. 

14 - 15 

clerical error, specific pcrforftiajice not refused on account of, oO 
collateral contract, non-performance by plamlill as affecting light to lelicf, 

#58 • ^ 

* parol agreement, enforcement of, 30, 31 ^ 

transactions, enforcement of,* 36 

* oemmon error, as ground for rifusing .specific performance, 47 , 

law, di‘5id vantages of relief in ri^spect of breach ot eontraet«ifforded 
at, 13 • 

company promoters, enforcement of contracts of, 82 
compensation, amount nmst be capable of e.snmation, 104 , ’ , 

• defccte arising after contract, for, when awarded [niiehaser, 

103 • 
effect of condition exclud^ig, 105 

error, for, where cotufitioii provides that none nball be allowei 

104 • • , 

* may be granted for defect in title, 84 
ii/testetcment in piuticulars, for, when allowed, 105 
relief with, when vendor entitled to, 99, 100 

( 1 ) 
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SPECIF fG PERFORMANtlE— 

oompcnfation, relief witJi, when vendor not entitled Ih, 100, 101 

when court pecks to grant performance with, 60 • 
purcliaser entitled to relief with, 101, 102 

not entitled to, 100 f, 

relief wOth, 102 

completion, appropriati^ of purchase-money by purchaser on delay of, effect 
of, 92 ^ 

condition precedent, nature of, to be necessary of performance, 62, 63 
• • performance of may be waived by defendant, 53 

• necessary to rijfhUto relief, 62 

proof of title on sale of land as, 63 
supervening circumstanres rcndciing performance impo.- 
sible, effect of, 65, 5C 

conditionalVuntract, enforced by order for specific performance, if, 12 
conditions in futuro, {icrformaucc by plaintiff as affecting right relief, 6S 
(Conduct, induced by repusentatioas, effect on right to specific performance, 20 
lack of mutuality may be waived by, 12 
plaintiff’s, as affect inft granting of relief, 0 
repudiation of contract by, GO 

consideration, inadequacy of, lime at which question raised, 42 

where determined by third party, 42 
necessary to claim for specific performance, 42 
constructive trusts, how enforced, 4 

contempt of court, disobedience to order for specific performance as, 3 
contingent interests, enfortft'ment of contxacts relating to, 70, 71 
contract, acts by plaintiff inconsistent with, effect of, GO 

completeness and certaintv of, when determined, 2^ 
court’s discretion where not equal and fair, 37 
factors determining a coiicluiled, 19, 20 
ill the alternative, *^i'ul('s as to performance of, 03, (U 
material term left to future agreement, effect ol, 27 
meaning of, 19 

f must be certain to be enforceable, 21, 22 

nature of, to which doctrine of part performance applies, 33 

wlieii siifijeel to enforcement liy specific performanee, 19. 
20 

non-performanee of terms of, effect of, 67 ^ 

omission of material terms from, effect of, 27 
.<^ufficienef of memorandum as proof of, 29 
imcertaiiity as to subjeet-mattex of, how arising, 21 

in U'rms of, how far a valid defence, 23, 21 
• • of, maniuT in which luising, 22 

unfaiines.s of, arit,irig ut subsequent date, effect of, 37 
lime at which must be dekxmined, 37 
when tiiii^, oiigiiiall}' the c.sscnce of the, G7, 08 
conveyance, on order for relief, 96 

conviction, a bar to relu f, 69 i 

cosKs, discretion of the eouft as to, 90, 91 
order on motion to rescind, 97 
purchaser’s liability for, 91 
counterclaim, deposit as subject of, 95 
county court, jurisdiction to grant relief, 78 
covenant*^to settle, eufoi cement of, 71 

( ’rown,*^i,remedy where specific performance sought against, IS, 19 
damages, as a sufficient remedy, 13*- 

additional or substituted relieli 105, lOG 
» assessment of, 107 ** 

cases iiA which held a sufficient remedy, 14 
jurisdiction of the^jiourt to award, lOG 
• inistiike by the defendant ns ground fo^) a\f aiding, lOG 
^ nature of, awarded to purchaser, 1\)6, 107 ' 

whdre relief partly granted, 107 
death, parties, of, enforcement o|. contract after, 81 
debentures, agreement to take and pn^ for, enforced, 73 
deetls, inability to produce, as affecting: right to relief, 69 ^ 

defect in title, plea by defendant of, effect of, 83, 84 

power of the court w’hcre appearing oi jiieadings, 80 
must be latent when relied on ^ a defence, 60, lU 

0 
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defect, nature of, to 1% relied on as a defence, 51 
nc» defence where sale “with all faulty” 51 
subjectrinatter, in, as ground for rofiising ri'licf, 5 d 
deface, hardship as ground of, 39, 40 
Statute of Frauds as a, 28. 29 
uncertainty in terms, how far valid, 23, 2^ 
defendant, conduct of, as involving hardship, 40 

may be stranger to contract, 80 , 

• deficiency of interest, purcha^^er’s right to enforce contract in 'lute of, 12 
delay, as a bar to ^clAif, 67 

affecting right to relief, 6 
* constituting evidence of abandonment, (’9 
when no bar to relief, 70 

delivery, ^chattels, of, how enforced, 4, 5 ^ 

specific perfornuiicc of contract for, wh -n ordeHvl, II, 
16 • 
deposit, as subject of countorclaira, 05 # 

order on motion forfeiting, with lilittty to ro.st ll, ifT, 
purchaser’s claim to, how may be made. 05 
^ questions arising in action for relief as' to, 95 

• right to return of, upon what depending, 95 
deterioration, liability of vendor in posse>Mon for, 94 
doubtful title, as cause for refusal of relief, 63, 54 

decision of court of co-oidinate junsdicfion as (-), <'iree( of, 51 
equitable estoppel, as to meaning of, 20 • 

4 representation as involving doctiine of, 20 

• jurisdiction, how excicisccl by^ the coiiit, 0, 7 

owner, right to relief, 75 
error, common, as ground for refusing relief, 4J 

compensation for, where condition pro\ides that none .shall he allowed, 

• • 104 


plaintiff’s as contributory to defcndanr.s, effect ol, 48 
estoppel, effect where rcpre.^cnlation acts only a^, 21 
“ ct cctiera,^' use of phrase as affecting contract, 24 
evidence, sufficiency of, ay affecting illegal contract, 36 
executed contract, as distiiigiil-hed from cxi^cutory conlrnct, 4 
executory contract, nature of, as cnlorceable by action for .specific perfonn- 
ance, 3 

exfUctant interests, enforcement of contracts relating to“ 70, 71 
expenditure of money, as amounting to part performance, 31 
express tru.-'ts, how enforced, 4 
felony, a bar to relief, 59 

t’lre, contract for talc of house not altocted by, 5i) 
fcrcign sovereign, judgment not given against, 18 , 

ftirfeilUTe, may bo such hard.diip us wouhl induce the eouiL to lefu-e lelief, 11 
relief in equity against, 7 

fraud, as a bar to order for .^pccdlc performance, 42 — 44 

• employment of “ puffer ” at auction a>!, 4# 
inadcquac}' of consideration as amounting (o, 41, 42 
objection of uneerlamty not allowed in cas<.‘ of, 22 

on public, relief icfusi'a whm-e performance luvohes, IT 
Statute of Fraud.s must not be used as an instrument of, 30 
yiirh party, of, as affecting the contract, 47 
fraudulent intention, question a.s to, whei^ rnateiial, 46 
hardship, conduct of defendant a.s involving, 40 

• forfeiture cau.sed by performance as amounting 41 
inadcquady of cori-sirleration as amounting to, 4^. 42 
nature of, as affecting couit’.s di'.erotion, 40 
performance refused where inflicting* 39, 40 

relief granted* oi» term.s to prevent, 41 
• time at which must .arise, 40 




Index. 


SPECIFIC PERFORMANCE— 

impossibility of performance, time at which to be fudged, 62 

when a defence to claim to relief, «61, 62 

not related to substance relief may be 
ordered, 62, 63 ^ 

improvemente, expenditure on, as affecting part performance, 34 
in personam^ equity atfcs, 7 

Hiadcquacj of consideration, time at which determined, 42 * 

incaoacity, <Jefendant, of, as defence, 01 

incomplete contract, part performance as affecting, 28 • 

incumoTance, coinfiensation where property subject tb, but sold free from, 101 
indemnity, purchaser not compelled to take, 101 

when purchaser cannot compel, 102, 103 
iiifantTcoqiract of apprenticeship not enforceable against, 10 

no right of action for specific performance, 10 * 

inferior court, decision of, as to doubtful title, how treated, 64 
• injunction, as remedy to enforce negative contract, 3 

natiye of obligaftons enforceable by, and not by order for specific 
performance, 4 • 

not grantiHl where speeific performance not obtainable, 10 
inquiry, as to state of title, 85 — 89 
insolvency, plaintiff, of, as affMting right to relief, 69 
interest, when running as between vendor and purchaser, 92 
jobber, nature of purchase by, 74 
judgment, enforcement ot 96 

specific performance, for, form of, 85 
vesting orders made on, 96, 97 
jurisdiction, courts having, to grant relief, 77, 78 
when defendant not subject to, 18 
lachevS, as a bar to relief, , 

when no bar to relief, 70 « 

land, agreemente with rr^spect to leasing or purchase of, enforcomeift of, 16i 
« sale of, clause forfeiting deposit as affecting right to specific perform- 

• ance, 16 

latent defect, as defence t<^ claim for relief, 50, 51 
lease, agreement to grant or acoejit, enforcement of, 15 
for lives, contract for, when not enforced, 27 
leave to defend, when granW att(‘i‘ undertaking not to defend, 84 
legal incapacity, as a ground of defence to claim to relief, 61 
lien, vendor, of, for purchase-money, declaration as to, 98 , 

enforcement of, 98 

limiUtion^of actions, rules as to, followed, 7 
litigation, refief refused where piobablc, 63, 64 
boiidon Stock Exchange', obligation to perform transactions on, 75 
, practice as to naming purchaser on, 74 

lunatic, enforcement of contract to divide property of, 71 
“ making good,” as to doctrine of, 20 

mandamus, action of, as analogous to action for specific (lerformance, 
marriage, not itself a part performance of a contract, 35 
material term, effect where left to future agreement, 27 
Mayor’s Court, London, jurisdiction to grai^t relief, 78 
meinorajidum, sufficiency of, as proof of contract, 29 * 

misdesgriptioii, as ground for refusing specific performance, 6 
mi^^fp^6seatatiou, as a bar to order for specific performance, 42, 43 

• essential features of as affecting right to relief, 43—45 

must be material to the contract, 46 

one of fact, t45 < * 

* j nature of rcpiosentation amounting *to, 44, 46 

silence may not amount to, 43 
misstatement in particularjj compeiiFation for, 104, lOo 
mis'tqite, as ground for refusing relief, 47 ^ 

common error as amomiting to, 4f ‘ 

of, effect on rights of parties, 49, 50 
option given to plaink'ff in case of defendant’s, 48 
rectification may arise outlof, 60 
reduction of parol agreement into writing, effect of, 49 
relief may be refused altogether in case of, 48, 49 
money, contract to pay, not specifically enforced, 73 

payment, cases m which he|(l a sufficient remedy, 14 

i ^ 

(•' V 



Indkx. 


SPECIFIC Vm¥Omi}^CE~conthiurd, 

money ^yment, stifjTilation in contract for, ottoi't on ridit to rclirf 15 10 
mortga^, borrower may he ordered to execute. 73 ' ’ ’ 

enforcement as an equitable n{>ht, 5 
mutuality, want of, execptioas to rule as to, 11, 12 

relief refnsi'd on ground of, 10, 11 
, time at which material, 11 • 

negative contract, how enforced, 3 

aon-pcrformancc, by plaint ill', as alfecirng right to relief, 5t 
aote or memoranduqjj, siifllcumey of as proof of contract, 23 
loticc, time raadc*the e-sfionce of the contract by, dS, fill’ 
lovation, new contract with third party as effecting, 05 

refusal of relief where contract resoinded by, 05 
omissioi^, material terras of contract, of, effect of, 27 
oppressiveness of contract, power of the court in cases of, 37^ 
parol agreement, mistake in reduction into waling, cffaH,’ of, 49 

contract, payment of purchase-money not a part perform. nice of, 4J5 
Bubstitution for writ ton eontAet. effect of 05 
evidence, admissibility to complete identification ol" snbji ei-m:itler, 24 
mistake may be provixl by, 49 
• rescission may be by, Gt 
particulars, compensation for misstatement in. 104, I 05 
parties, death of, enforcement of eoniract after, 81 
description of, wlien .snflici<*nt, 21, 2.5 
proceedings to enforce eontiact, to, 79 
relationship of, unfairness aiising froin, 38 
part ptS’formance, acts of, essential characteiistics of, 32 

* knowledge ♦f jiaity to be ehaiged with, necessary, 

32 

may disjisnse with licccssitv for writing. 32 
• nature of, to be binding, 35 
upon which relied, 31, 32 
contracts to which doctrine a}>plicalilc, 33 
effect where contract incomplete. 28 
expenditure of money as ^mounting to, 34 
ununage by itself Is not, 3,> 
particular acts held to be, 33 
principles of, 31 

_ unceila'iity of contract as affected f^', 22 

plrtncrship, agrcM?ment for, when not enforced, 27 

enforcement of agreements 1 elating to, 70 
payment, as an alternative to performance, 17 ^ 

effect where varying 111 amount and fieipiency, if 
penal sum, court’s power to treat as secuiity, 17 
^penalty clause, choice of remedy m ca^.o eif, IG • 
personal repr<!sontativ<‘s, enforcement of contract by or against, 81 

service, specific perfoimanee not granted in case of contract for, 
9, 1» 

petition of right, remedy ivhcre .specific perfornmnee sought again -I I lie Crown, 
18, 19 

plaintiflff acts of, constitutin;! a b.ar to relief, GO 

inconsistent with eontiact, ctfcct of, GO 
error of defendant aided by, effect of, 48 ^ 

iailurc to be “ready and willing to perform” as affectin^iighls of, 

52 . - 

may be stranger to contract, <9, 80 

obligati 9 iis of, as affecting right to relief, 57 — 59 ^ 

option of, where mistake is that of defendant, ^8 

performance of conditions piecedeiit bv, nece.-.saiy to n.;h; In leficf, 

f • 

^ right to relief fvhe^j equitable owner, 75 • 

plan, exhibition of, as affecting rights nnifer contract, 57, fS 
pleading, admis.sion in, failure to plead Statute of Frauds as amount (ng to, 3G 
defect in title, of, effect 8i, 81 
defence of StaUite of Frauds, of, 84 

plaintiff, by, seeking reliel*in rcapect of contract for sale of land, 8.' 
plaintiff’s right to alternative claim in, 83 
/ waiver, of, must be express, 89 
positive cx)ntract,^ow enforced, 3 • 

( 5 ) 
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possession, as constituting part pcrfonnancc, S3 * 

interest on purchase-money when vendor in, 92 
part performance, as, parties affected by, 
vendor, by, liabilities in respect of, 93 " 
price, as material term of contract, 25 

contract may delfhe how ascertainable, 25, 25 
may dependent on valuation, 25 
proceedings, of, 78 

- institution of, 77—81 - 

promoters, railway eoinpany, of, enforcement of contfact for purchase of 

land against, 82, 83 • i 

pnbiic, trand on, relief refused where peiformancc involves 4. 

“ pnihlvr ” ‘4 aiiclions a> amounting <o fiand, 4/ oo 

purchas(--monry, approjination by purchaser, effect on payment of interest, 9^ 

interest on, when payable, 33, 94 . 

• where vendor in possession liable for, 

^len of veiidJ^r for, liow enforced, 98 
order for payrnent into court on grant of relief, 94, 95 
payment not part performance of j)arol contract, 35 
j.urelui'U’, alternative relief to, wlurc claiming compensation, 103 •• ^ 

cxUmt of fLaniagcjs awarded 1o, 105, 107 

in possession, when interest on purchase- money payable by, 93, 94 
laud, of, rescission by, 05 
liability for cost|, 90, 91 

rights as to rents and profits as bctw’ecn vendor and, 01, 92 
when entitled to relief, 104, 105 * 

with compensation, 101, 101 
not entitled to conijicn^alion, lOo 

« relief ^vith compensation, 102 

railway, contract to work, not onforeivl, 10 ‘ • A> 

enforcement of contract for purchase of land for purposes of, 82, o3 
• “ ready and walling to convey,” must be pleaded by plaintiff where contract 
* for sale of land, 83 

perform,” failure to be as bar to relief, 52 
rectification, may arise out of mistake, 50 

register of a compan 3 % of, form of proeecding.s for, 78 
specific performance may be ordered in additi»:)n b), 50 
reference of title, ^>rm and scope of, 89 

nature and pin pose of, 80 
procedure on, 89, 90 
g ^ when may he ordered, 89 
not ordered, 87 

register, company, proceedings for rectification of, foriii of, »8 
• registered charge, aaforcemi'nt of charge relating to, 82 
land, enfoi cement of contract relating to, 82 
relationship of parties, unfairness arising from, 38 
relief, ancillary, when may be obtained, 96 
enforcement of order^for, 95 
form of judgment for, 85 

jiarticular cases of, 88, 89 • ^ * 

rent, provision for increa>e of, when not enforced, 27 
rents aueV profits, contract may piovide as to rights in respect of, 9^, 93 
« rights rus betw’oen vendor and purchaser as to, 91, 9*3 

^epre^cl!tations, effect where operating as an estoppel only, 21 

no distinction betw'cen eonjjact and effective, 20.^21 
relief refuseel where unperiormed hy plaintiff, 57 
s|> 2 Cific performance may be ordered of, 20, 21 
repudiation, contract, of, wdi.it may amount to, G5 

. plaintiff, by, eff^'t on right to relief, 59 

resHale, •rder on motion forfeiting deposit with nberty to proceed tO|i, 9<, 
98 . - 

rescission, a bar to relief, 51 

ns altcjnativc claim to^pceffic performance, 83 
nature of, as affecting right Jo relief, 54 
order for, when made, 97 
purchaser, by, when right accrues, 56 
repudiation of contract amounting to, CG 
statutory pow*er arising on fankrup^y. 67 

( c ) 
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SrECIFIC PERFORMANCE— 

rescission, variation contract as dLstinguisliol from, C), On 

• vendor, by, under exprcKs contractual power, 65, (>6 
reversions, defences admissible in respect of bales of, 

sa^ of goods, application of Stitute of Frauds to, 29 

land, forfeiture cLiusc as affecting right to specific peifornumcc of 
conti’act for, 16 f 

• proof of title on, as condition picccdcnt, 53 

* separation deeds, enforcement of, 71 ^ ^ 

t sequestration, enforcement of order by issue of writ of, 96 

servant, wrongfuUdftmissal of, effect on employer’s rghts uimci uuic 
service, writ outside jurisdiction, of, wlion allowed, 18 
shares, conditions to be fulfilled to transfer liability from johb( r to puirh;.scr, 
74 

f‘nforcernent of contract to take, 73 * 

form of judgment for specific jierformancc of contraef i<> /.> 

sale resuitiiig from special contiact, 7o * 

silence, as ground of defence, 46, 47 » ^ 

. may not constitute misrc[)re'>(‘ntati>jn, 13 

special case, proceedings winch may be brought by, 78 
contract, sale of sliaics resulting from, T.'i 
• bp*ccific performanee, aetiou di^inissed where pknntiil failed (i> |Kif'>iiii ii'U> 
ddion, 57 

ns di.stingiiidied lioin oilier leinedies, 4 

de<eretion of the, oouit. to ordei, 5, 0 

di.sdbedii'ncc to older forfnatuie nf oHi iin’. 3 

guiding )nineiple in gi.uiting iclief by w.in oi. I'* 

judgment for, f^uin of, 85 

lurisdietion to giant relud by, e 

nature of remedy of, 3 ^ 

list decreed of \oluntaiy eonljael?, 7, 8 

where ct*ntiacl ri'quin s sujx^i \ ision, 8 

^nl^ele^s, 17, 18 # 

positive contiaot enbueed by action foi, 3 * 

refusal of relief for want of nmluahly. Id, H 
relief by way of, wheic legal rigldti doubtful or un- 
enforceable, 6, 7 , i u‘> 

rescission may be claniKxl alU'inaluelj h*, 
when treatdl as niiH'asonable, 17^ 
sAternent of claim, matters to be spceili<-d in, HI ^ 

Statute of Frauds, application to contiact for .sale of good , - , 
as a defenee. 29 ^ ^ 

attitude of the couit in ic-(>cct ot, i 
circunistincc.s taking case out of, 30 
defence of, must be exi)re.sbly pliadgd, 84 
f£Cllure to plead, as amount mg to an admisMon, .m ^ 
lack of mutuality -no obji'ctioii where ono p.'udy signs, - 
not to be used :us an instrument of fraud, 30 
part pcrfoi malice may bar tiie sotting uj) ol, . ^ 

reipiixements m lespocl. of enfoice.'ible eonii.ic , - , 
stay of urocccclings, order foi; when may be made, 97 ^ 

Stock Exchange, London, piact.co a.s 

stocks and shares, specific performance of contract for sa < j , I » 

stranger to contract, conduct may make, party to ,/ » 

' .may be deiendant to action for relief, 80 j 

right to specific performance, 79, 80 
* stpervision, contracts not enfoAed where requiring, ^ ^ 

suppression of fa^t, as ground of defence, 16, 4 / _ 

unfairness consisting of, eflect of on 
term, length of, contract not enforced when u^idctmed, - 
terms of contract, no^-p#:forniance of, effect of, « 

thifti party, fraud of, as affedling the contract, 47 ^ 

imvitinn effected bv new contract wiln, oo 

question of inadequL,y uhej>« consideration d^ <•' 

unfairness ta as affectlig enforcement of contra. I, 38, dJ 
when relief obtained al^lnstauce of, 80 
time, made the essence of the contract by notice 68 09 
/ when origAaJtv the essence of the contract, 67 68 
tme, defendant’s light with ro«pect|to reference as to, 81 
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SPECIEIO rETtFORMA!TCE— 

title, doubtful, as cause for refusal of relief, 53 

decision of court of co-ordinate jurisdiction affacting, effect 
of, 54 

olfect where depending on ambiguous document, 64, 65 
nature of, as subject of reference, 86, 87 
jirosumption in fit/our of, where doubtful, 56 
jiroo^of, on sale of land as condition precedent, 63 
^referenje of, form and scope of, 89 

r in action for relief, nature and purpose of. 85. 86 * 

* may be waived, 87, 88 * • 

procedure on, 89, 90 
when may be ordered, 89 
not ordered, 87 

transferee df contract, enforcement against, 82 
trustee in b.'inkruptcy, right to relief by and against, 68, 69 
• liability of vendor in possession as constructive, 94 

right ot cettui que trust to enforce transactions against, 36 
trusts, express, enforcement off 4 
ultra vires, transaction not enforced where, 36 
uncertainty, as to parties, 24, 26 
price, 26, 26 

contract not enforceable on ground of, 21, 22 
part performance as affecting, 22 
subject-matter of contract, of, how arising, 24 
** cured, 24 

terms, in, how far a valid defence, 23 « 

undertaking, not to defend, leave defend after, when gra^J,e(], 84 
plaiiitaff, of, to perform condition not acceptance, 67 
unenforceable contract, speoitic pc»formanco not gi anted of ngreemont 
ancillary to, 13 » 

un fairness, arising from relationship of parties, 38 • » 

« effect on contract where an.'-ing at subsequent date, 37 

^ hardship as effect of performance amounting to, 39, 40 
third parlies, t<^ effect on enforcement of contract, 38, 39 
valuation, mode of, when ticated as non-essential, 26 
price may be dependent on, 25, 26 
vaiiation of contract, as distinguidied from rescission, 64, 65 
vendor and purch^er, rights as to rents and profits as between, 91, 92 

summons, questions which may be determined by/78, 79 
description of, when sufficient, 26 
ejcppnscs to bo borne by, effect of difference as to, 27 
in pos^ssion, interest on purchasc-moncy where, 92 
liabilities of, 93, 94 

liability fof costs where title disputed, 90 

where specific performance refused, 90 
lien of, for unpaid purchase- money, declaration as to, 98 
no right to allege part payment on behalf of purchaser, 34 
when entitled to relief, 103 

with compensation, 99, 100 
not entitled to relief, 103, 104, ^ 

witli compensation, 100, 101 

vesting ^order, as to iutcrests of jiersons not sm juris, 97 

f on judgment for relief, 96 i 

vnluiiMiry contracts, not specifically performed, 7, 8 * 

waaver, by defendant, of iion-performanee by plaintiff, effect of, 58 

performa:u*e of Conditions precedent, effect oft 63 

• how pli^dcd, 89 

objection to delay, of, delay amounting to, 70 
lelereucc of title, Ijarred by, 87 
• of, may he impligd, 8i, t^8 

wilful decention, question as to, wficu material, 46 
wUl,' contr.lcts to leave property by, when enforceable, 76, 77 
with all faults,” as condition cf salp, effect of, 51 
winding-up, effect on grant of rclicf,v76 
writing, part performance may dispense with, 32 , 

wrongful acts, defendant, of, as affecting right to relief, 68 

when relief not refused on account of,‘6#' y 

dismissal of servant, effcct 4 ,on employer's rights under covenants, 69 
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STATUTES, 

abandonment, authoi#ed works, of, deposits required in respect of, iio 
acquiesctnce, as affecting nou-porlormaiice of provisions ot sixrial statute', 
196 

act^of God, non-performance of statutory obligation excused on account cf, 

m, 196 

action, right, as affected b^ statute, 101 # _ 

• in respect ot breach of statutory duty, LI 
^addition, a question of construction, 161 
f affirmative statutes, distinguished from negative, 172, 173 
• ^’ect of, 107, 108 
nature of, 117 

agreement, validity of, where scheduled to statute, 123 
alteration, statute in same session, of, 167 
amendinlg statute, interpretation of, 143 
ancient and modern statutes, period of, 110 
statutes, construction of, 141 
appeal, nature of statute affecting a right of, • 161 

right of, when not a mere matterabf procedure, n>2 
application of sUtutes, to what persons, 102, 103 


art, conswucuuu ui 

Attorney-General, enforcement of public duties ut instance ol, IJO 
bicycle, definition of, 135 
Bill, nature of a, 113, 117 

brackets, effect of, 122 

breach, statutory duty, of, remedy for, lil 
byc-la^^«;, control by the jusUciary, 124 
function of, 124 ^ 

proof of, where made under statute, **0- 
cart, inclusion of “ threshing machine ” in term, 131 
Channel Islands, when Bnglish statutes apply l«, 1 H _ 

> citatidh, statutes, of, effect of bhort Titles Act, IbJO, as to, - 3 
mode of, 202 

clauses, division of Bill mte, 117 
codifying statute, construction of, 199 ^ 

collective titles, provision for, 203 
colonial statutes, operation and effect of» 

proof of, in evidence, 20- ^ 

comity of natiwis, interpretation not to be inconsistent^ witJi, o 
c^mencement, statute, of, 165, 16(1 « , * inn ini 

common law rights, derogation from, nature of statute 
compulsory purchase, intention of powers created as to, , 
condition precedent, performance where act subject^to, « 
subsequent, provision in statute may be, 

•conditional agreement, validity where ^ntor<*^into by^>Tom 
•consolidating Acts, raid of construction applied to, 11-, 143 
Consolidation Bills, how drafted, 207 
construction, acceptance where acted upon, J‘ •> 

« amending statute, of, 143 • 

ancient and remedial statute, of, m 
application of |ule3 of, 133 , 

coMidcration of collocation of words nece.ssar> ... 
contemporaneous circumstances to be mgarded, J L 

^ proceedings in Parliament as IL^Hslq)g. Hi 

directory statutes, of, * 

enacting section, of, 136, 130 

ceueral rules of, •131, 332 , 

• words, of, 161, lf>*3 ^ 
inconsistent sections, of, 
ordinary mcamng followed, 14% 
penal siattites, y)f, 177 iqi * 

popular sense fo be given to words, IdJ 
ptluciple applied by the justiciary in, led 
private statutes, of, 1^1 • 

rules where Crown li«ind, 100 
.use of dilferent word# in same statute, Uo 
words in diflcrcJit senses, Ido 

:S'. a™ <«.«, 

f • 
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confomporama expositio, application in* constructio/i of statutes, 144 
contract, avoidance of, whcie transaction forbidden by statute, 493 
illegal, repeal of statute airccting, effect of, 194 
nature of statute interfering with existing, 150 
operation of private statute as, 185 
t^t in conslCuing illegal, 194 
corporatiop, criminal liability, of, extent of, 179 
covmiant, rdcase where rendered impossible by statifte, 195 
crime, jntention to commit, when implied, 178 
criminal proceedings, alternative method of, 179 ‘ t 

statutes, application of, 164 

classification of, 178, 179 

Crown, ex excise of statutory powers by the, 166 ^ 

meaning of, when bound by statute, 166 
nature of statute affecting prerogative of the, 150, 151 
recovery of statutoi^ penalties by the, 192 
rules of construction where statute affects, 166 
substitution of statutory right for right granted by the, 199 
when bound by statute, 164, 165 

damages, measure of, in respect ot breach of statutory duty, 192 ^ 

right to, on breach of statutory duty, 192 ' 

(late of statute, date of Royal Assent as, 118 ' 

debtor, residence as affecting jurisdiction as to simple contract debt, 163 
declaratory Act, statute as a, 113 
statute, effect of, 170 

nature of, 116 ' 

retrospective effixit of, 162 f 

definitions, words and cxpriissions, of, by statuU's otlier than (he Int'Tpretation 
« Act, 1889.. .128, 129 

the Intitprelation Act, 1889 of, 127, 
128 * 


judicially defined, 129, 130 

dcRgated authority, exercise of, 124 
delegation, statutory autlnyity, of, 124 
duties, of, 176 

deposited plans, righUi of promoters as aft’ccted by representations made on, 
187 j 

deposits by pron^oters, as against abandonment of works, 175 
diK’Ctory statutes, con.struction of, 173 

distinguished from mandatoiy, 170 
^ nature of, 117 
discretion, as to definition of, 176 
distance, measurement of, 130 
draft Bill, naturei>of, 117 
drafting, statutes, of, ui raiigemeut, 206, 207 

consi(fe rations for draughtsman, 205 
Consolidation Bills, 207 ' ^ 

divisions, 207 

language to be used in, 2^7, 208 
duration, statute, of, 167 c 

cjwsdem g&nerii rule, application on construction, 145 
cnabliiig statutes, nature of, 117 
enacting formula of statutes, 120 

section, how construed, qI 35, 136 
statutes, nature of, 116 

, words, general treatment of, 17? ^ 

#whcn construed as mandatory, 172 
of compulsory force, 172 

enfpreement, classification wf statutes for purposes ,pf, 188, 189 
(i> (soramon law remedies for, when jfyplicable, 189 
, f cumulative remedies, 189 

public duties at instance of Attorney -General, 190 

statutes, of, 188, *i96 t 

statutory duty by marmamus, of, 491, 192 

remedies of, j 89, 190 c 

enjoyment, presumption where long, 160 , ^ 

estoppel, statute not affected by doctrine of, 196 - \ 

evidence, admission of local and personal Ac^ 
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STATUTES— 

6viden^ proof of i.Hlonial and foreign statutes in, 202 
exceptions, effect where repugnant to the enaetment, K57 
how construed, 137, 188 

C3^mption, effect where created by taxing statub', 182 
expired statute, revival of, effect of, 168 
Expiring Laws Continuance Act^ effect of, 167, US 
_ existing^ law, effect of statute on, 166, 167 
lights, interference with, 160, 161 
eatpretsio uniut exclutio alienus^ application of maxim, 162 • 
extra-territorial j^iisdiction, construction of statute as to, 164 • 
female gender, inclusion in masculine, 130 
Finance Bill, enacting formula of, 120 
fiscal enactments, nature of, 150 

Aitutes, exemption of person domiciled abroad uuder/i 163 
retrospective effect of, 182 
foreign statutes, proof of, in evidence, 202 

when given effect to, 166 • 
foreigners, application o| statutes to, 16% 163 
taxing statutes to, 181 
^ right to benefit of British statutes, 166 

forfeiture, nature of statute working a, 151 

fraud, validity of statute not affected where passing obtained by, U2 
general law, repeal by special statute, 168 

statutes, incorporation of special statutes in, 186 
operation Of, 187 • 

• words, construction of, 146, 161, 152 
headings of^arts, use and application of, 121 
High Court, function of interpreting statutes imposed upon, 126, 127 
nature of statute affec^jlng jurisdiction of, 160, 161 
i^orantia jurit non eaw^at, application, of m*axim, IM, 194, 195 
impliSd powers, statutoiy powers may include, 176, 1’6 
Income Tax Acts, construction of, 104 
indictment, enforcement of public duties by, 190 
indorsement, as part of an Act, 118 
inferior courts, consti action of powers given'to, 164 
injunction, breach of statutory duly prevented by, 191 

prevention of commission of offences by, 192, 193 
international law, construction of statutes with regard to, 166 
acts, prescriptive title not proved by, 194 • 

contracts, effect where partly good and partly illegal, 194 
repeal of prohibitive statute as affecting, 194 
tes^ in construing, 194 ♦ • 

transactions, avoidance of contracts relating to, 193, 194 
•inconsistent provisions, repeal of section of eailier sU^uto implied by enact* 
• merit of, 200 

intention, when considered, 145 
interpretation, ilccepted where acted upon, 143 

fcterpretation Act, 1889, words and expressions defined by, list of, 127, 128 
interpretation clause, construction of, 131 
.. purpofjp of, 131 

function of the High Court as to, 126, 127 
matters to be considered in the, 133, 134 
ordinary meaning followed, 147 
previous practice as affecting, 143 

regard to bo had where ftilo or enactment capable of more than 
one, 136 • 

rules of, 132, 133 

statutes in pari materid, of, 139, 140 
of, 126—165 • 

whcffe lecitons are inconsistent, 136 

words and expressions which have received judicial, 129, 130 
phrases previously interpreted as afrecting,' 142, 143 
Ireland, construction of statiite appUcabfe to England, Scotland and, 162 
it shall bo lawful for," ^ect of, ill 


" it shall be lawful for," ^ect of, 111 
judges, duty la ponstruing statutes, 
iudicial interpretation, principle to be appl 
notice, A t6 statutes receiving, 14£ 
private Acts, of, 201f 
/ • 

H.L.— xxvn. ( 11 ) 
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STATUTE 

judicial notice, public Acte, of, practice as to, 201 ^ 
procedure alteration by enacting clause, Ibl 
“ justice,^’ definition of, 131 
*' justice of the peace," meaning of, 131 

justiciary, control of statutory rules, orders and bye-laws by, 124 ^ 

language, preeumptioiwaa to, H9, 150 

legal principles, nature of statute introducing n^, 160, 161 c 
lea) fori, A affecting statutory power to take proceedings, 154 
local Acts, Judicial notice given to, 115 ' 

• nature of, 115 t 

ioe oho private statutes ; special statute/ ' 
mala proMhila, application to, criminal statutory offences, 178 
mandamus, enforcement of statutory, duty by, 191, 192 
inandatoryi statute, distinguished from directory, 170 
nature of, 117 

^ marginal notes, effect of, 121 
n^asculino gender, inclusion female in, 130 
‘‘ may," effect tf, 171 ^ 

mem rea, necessary where person deemed a rogue and a vagabond, 179 
not an clcpient in offences by corporations, 179 
jiroof of, when necessary, 178 . 

misdemeanour, breach of statutory commandi^ punishable as a, 190 
mistake, presumption in respect of, 146 
Money Bui, as to definition of, 120 

enacting fornwhi of, 120 
. . ' ‘ indorsing and paasing^of a, ll3 

negative statutes, affirmative statutes^^isUnguished, 172, 1.73 
nature of, 117 • ' ' < ' 

negligence, breach of statutory duty amounting to, 192 

statutory powArs must b^ exercised without, 174, 176 
new remedy, effect of statute giving, 169, 170 
^ " nothing hereinbefore contained," how limited, 162 

nom oomiitutio fuiuris formam imvonere debi t, non prdteritii, effect^ of, 
169 

nuisance, statute may authorise a, 160, 161 

statutory powers may be no protection to action for, 173, 174 
obligatory statut^ nature of, 117 
offence, no punishment twice for same; 179 ■ ‘ 

offences. Intent iAplied when criminal by statute, '178 ^ 

liability whete alternative method of punishment open, 179' 
omission, presumption in respect of, 146 
operation, '«Utute, of, 166, 167 
ownership, nature of statute interfering with, 160 
Parliament Act, effect of the, 113, 114 
" passing of the Act," to what referring, 166 ‘ 
penal statute, definition of, 177 

nature of, 178 • ^ 

statutes, as distingpiahed from remedial, 116, 117 
construction of, rules, 177 
penalties, recovery of statutory, 192 

taxing statute, under, effect of, *183 <- 

peremptory challenge, nature of statute affecting right of, 16Q, 151 
pormi^ve statutes, nature of, 117 
perji^ual statutes, nature of, 117 
persdnal privileges, nature of stifflutes affecting, 160 

statutes, tee private statutes ; epecial statutes. 
phLi, effect where annejced os a schedule, 123 . 

• plural, 8ingulaf**included in, 130 ' * 

poet, service by, provision as to, 130 
poWMS, extension' of statutory, 167, 158 o 

impHed where duty imposed, 149* 
preamble, vanacting formula where Acte contain, 120 

evidence of previouskstate of the daw afforded by, 204 

function of the, 119 « “ 

place and nature of, 11^ 119 
•repeal of, 119, 120 
when a recital, 119 

necessary, 119 ^ 

( 12 ) * 
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STATUTES — continued^ 

presc^tive title, not proved by prohibited acta, 194 
presumptions, in construing statute, 1^8, 149 
private Acts, admission in evidence, 201, 202 
• exercise of, how far obligatory, 176 

judicial notice of, 201 
nature of, 116 
recitals in, cff^t.xif, 204 
Bill, how dealt with by .the Legislature, 183 
statute, amvidment of, 187, 188 
binding effect of, 183 
constnictioU of, 187 

description in sphedulo to, hature as evidence, 206 
t how f^ ordinary lavy affected by, 180 * 

operation as contract or ^uuji-contract, 186 
purpose of, 186 ' 

saving clauses as affecting (^nstniction of, 185 
terms in, explained by rc^rence to public statutes, 186 
proceedings, criminal, alUsrnativo methods of, 179 
proclamations, proof where ma<le under slalulo, 203 
’prohibition, effect of statute enacting a, 162 
promoters, duty when applying for statutory powerA, 183 
private statutes usually cou^^truod against, 184 
validity of conditional agresmiuit entxirod into by, 188 
provisipnal ryles, when’ may l>e made, 125 • 

provisoes, nature and purpose of, 137 
publi(f Acta, judicial notice of, 201 

I^blic Autlfbritics Protection Act, 1193, protection afforded by, 176 
General Acts, definition of, 116 
public meetings, nature of statute itffcctang nrfea as to, 100, 161 
, « policy, taken into account m construction of statute, 142 

property, operation of statutes affecting, 181, 1S2 
" punctuation, effect of, 122 
quotations from statutes, construction of, 204 
rating enactments, nature of, 150 • 

recitS, nature of a, 119 

recitals, evidence afforded of previous state of law by, 204 
private Acts, of, effect of, 204 
Referential legislatioti, when proper, 207 • 

rimedial statutes, as distiiiguibhed from penal statutes, 116, 117 
construction of, 141 

remedy, statute giving new, effect of, 169, 170 
repeall special statute by subs^uent special statute, 170 
, statute, of, by implication, 197 ' 

, , temporary Act, 158 • 

qualifications on, 197, 198 

repealed statut^, effect where provisions substituted, 199, 200 
how revived, 198 
reference's to, how construed,, 200 
when cannot be resorted to, 110 
repealing statute, operaUon 8f, 197 

repeal of, effect of, 200 
saving of provisions under, 197 
restitining statutes, nature of, 117 
restriction, extent Imposed in construiag, 149 
jetrospcctive effect, statute, 159, 160 
revival, repealed statute, of, how effected, 198, 199 
when effoctcil, 200 
right statutory creation of, 160 
rights of hwnership, wayire of statute interftring wit 
Bci^aI dissent, commenceraent^f statute as from, 156 

dale of, asf affecting date of statute, lit 
formula of the, 116 ^ 

rale?} proof of; where madelinder sljilute, 202 
saving clausea, as affectfcg construction of private statutes, 185 
• • nature and effect of, i38 

f itgKts and liabibtiea protected under, IGl 

A usually inserted in urivate Bill, 183 

B^edule, effect of forms a^^ended m, 122, 123 
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STATUTES— 




fichedule, effect of plan annexed as a, 123 


purpose and construction of, 122 ' ' 

Scotland, construction of statute® applying to England and, 152 
Scottish interpretatioD, followed where statute extends to Scotland, 144* 
146 * 


section, construction o^ 121 

en^ting power of each, 120 *■ 

sections, div^ision of statute into, 117 

servlnte, master may be made liable by statute for acts of, 179 
porvio#by post, provision as to, 130 « 

“ shall and may,’' effect of, 171 
“ shall be empowered," effect of, 171 
short title, necessity for, 202 

Short Titles Act, 1896, provision as to citation and gioupint of etatute* 
under, 203 

c simple contract debt, area of local jurisdiction as to, 163 
singiffar, plural included iiif 130 

special statute acquiescence fci non-compliance with provisions of, effect of, 
196 


as affecting property dealt with, 187 
exercise of powers under, 188 
incorporation m general statute, 186 
overriding effect of, 168 
repeal by subsequent special statute, 170 
daiut, nature of statutes Effecting, 160 
statute, alteration in same session, 167 
amending, interpretation 143 
citation ofl mode of, 202 ^ 
oommencoment oE 117, 118^ 156 
construction of, Izl r 

application of rules of, 133 
compared with other documents, 133 
general rules as to, 131, 132 
definition of, 113 

difference between’^epcaled and temporary, 168 
division into sections, 117 ' 

duration of, 167 

enforcement and object of, 188 . ' 

enacting ‘formula of, i20 

ex^cise of powers under, before operation, 166, 167 
existing law as affected by, 166, 167 
intmerenoo with existing rights, 160, 161 
interpretation of, 126—166 
. language, of, presumption as to, 149, 160 
Statute Law Revision Act, effect of, 198 
statute, obedience of the whole people commanded by, 113 
persona to whom applicable, 162, 163 t 

proceedings in parliament as guide to construction of, 141 t- 
property to which applicable, 163 
referoncea to statutes m, how read, 203, 204 
repeal by temporary Act, 168 
retrospective effect of, 169, 160 
^ revival of expired, effect of, 168 t 

'c subordinate, meaning of wortls and expressions in, 126 
territorial limits of, 162 * ^ 

title or heading of, 117, 118 o 
* validity not afetod by informalities in passing. 143 
statutes, classeaof, 170 

classification for wirpose of enforcement, 188, 189 
* of, 114, 182 , c ‘ 

in pari materid, construction of, fts, 1^39 
** exclusion by inference, 140 

incorjporatmn of eafrlier In later, 140 
when shouia be compMed, 139. 140 
kinds of, 116, 117 c , 

statutory authority, delegation of, 123 

nature and efet of, 114 ^ 

duty, breach of, preventeeJ by injunction, 191 


( 14 ) 
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STATUTES— . 

statutory duty, delegation of, 176 

exercise of discretion wfth regard to, 176 
non-performance of, when excused, 191, 196 
performance of, 130, 131 
protection of persons exercising, WC 
remedy for breach of, 171 ^ 

light to damages on breach of, 192 ^ 

waiver of benefits arising from iiupositxou of, 19iJ • 
orders, ootftrol by the justiciary, 124 * 

powers, correlative duties imposed with, 173 

duty of promotera when applying for, 183 
^ exercise must be without negligence, 174, 175 

extension of, 157, 158 ' • 

implied powers and duties in connection with, 175, \\ 
must be strictly compbed with, 173, 174 
regulations, alteration and resciasidh powers. 125 
right, non-exercise for long tim#not affecting, *l96 
rules, alteration or rescission of, powers, 125 
control by justiciary, 124 
notice of proposal to make, provision for, 125 
operation of statute not in force effected by, 125 
printing and publication of, 125 
scope of meaning of, 126 
substitution, a question of construction, 154 * 

• statutory right for right granted by Crown, 199 
SoBomary Jurisdiction Acts, application where offence punishable “ 
marily,” 180, 208 

sunset, nature of expression, 130 • , 

taxing^statute, applicatibn to foreigners, 181 
construction of, 180 * 

creation of exemption by, effect of, 182 
equality of application, 181 
exemptions in, construction oL 181 
penalties providisd by, effect or, 182 
previous legislation considered in construing, 181 
technical use, q^struction of words in, 134 
temporary statutes, continuance of, 157 ^ 

• nature of, 117 

terms of art, construction of, 134 
territorial limita, operation of statute, of, 162 

waters, extent of territorial sovereignty of Ijio Urwn to, 164 
threshing machine, inclusion m term “cart,” 131 
*time, measurement of, 130 • 

*titl6 of statute, 117, ’118 

trespass, statutory powers may be no defence to action for, 173, 174 
usage, as affecting construction of statute, 144 
• when ezclnded in construction of statute, 144 
ut ret VMgit valeat quam pereaty appbcation of maxim, ItG, H7 
Vernon'm Cate, principle of, •153 

Tested rights, preservation of, under a repealing clause, 198 
waiver of statutory rights, 196 

• • when prolubite<!, 196 

will of foreigner, admission to probate,*! 55 
• words, construction of general ^nd specific, 145 


STOCK EXCHANGE, 

account, broker’s duty to, 222 

days, period* b^wcen, as an “accoiftit,” 216 
• When occurring, 216 

“ account day,” meaning •of, 216 
act of bankruptcy, cettio bog^rum as resglting in, 258 
action for deceit, rigging tHe market as ground of, 263 
admission, members to t^ Stock E^hange, bow regulated, 215 
agent, depositfof blank transfer and certificate by, effect of, 238 
f ^ when aut||orily to receive payment implied, 244 
American comjpanice, ‘ transfer of shires in, 246 
. . securities, transfer in blank of, 237 

( 15 ) 
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STOCK BXCnANGE-coTtiiwuTl 

appropriation, as affecting right to recover gaming acposit, 261, 262 
" backwardation,’* definition of, 21 J ' 

banker, liability on acting on forgi'd power of attorney, 246, 246 

pledge of fieciirities by stockbroker with, 218 t 

position of, wLuc securities deposited for continuance, 231 
relation between stockbroker and, 218 , 

bearer secuiCtics, deposit as pledge, 233 * , 

blank ttranafef, American securities, of, custom as to, 237 
• « authority conferred by delivery of, 2'^7 * 

equitable mortgage effected by dcpoeil! of certificate with, 
236, 237 

filling in, amounting to forgery, 238 
^ obligation on registered bolder transferring by, 23i|^ 
when ineffectual to pass the legal estate, 237 
^ireach of contract, date of, a question of fact, 262 

remedies ^etween purchaser and seller, 263 
• rules wher^ anticipatory, 252 
bioker, acceptance of order by, effect of, 219 
and client, relation of, 218 
as holder for value. 248 
principal, 219, 220 
authority of, extent of, 222 
custom to charge a contango, 231, 232 

death of client as |iffecting continuing authority to carry over, 223 
or insolvency of, 261 

defaulting, may be entitled to indemnity; 226 
position Of cliciilf, 250 
definition of, 216 

deposit of securities- with banker by, 231 
duties to client, limits on, 219 * 

duty as to contracts entwod into on principal’s behalf, 220 * 

, on discovering that securities stand in name of joint owners, 

244 

to account, 222<, 

for price of securities sold, 243, 244 
disclose when acting for vendor and purchaser, 220 
give notice of intention not to carry over, i219 
koof) bargain open, 221 *, t 

obey principal’s instructions, 220 * 

principal with regard to, 220 . 
emplu^ucrit of, effect of, 226 
forfeiture of right of indemnity by, 224 
fraud of, in respect of wrongfully detaining securities, 266 
general lierfof, 238 * [ 

liability for closing account, 249 

In respect of honour bargains, 221 

on issuing ticket as agent of purchaser, 441 

to indemnfty m respect of breach of warranty of authority, 

where contract note in namd of, 230 
methods of, where closing account, 251 
na implied authority to carry over in, 222, 223 
I payment Into bank by, 218 
’pledge of 8eeuritie.s with banker by, 218 

position on carrying over, 221 . i 

I making an unenforceable contract, 2t)3, 263 ’ 

< wrongfully closing client’s account, 250 
lelaUon of lunneis 225, 226 

• icpreecJitations of, amounting to warranty of authority, 223 
* request to creditors by, to close acewunt^ effect of, 266 . ^ 

righh by custom as to lumping of orders, 221 
to indemnity on parsing a nam6«241 
when arising, 223, &24 
not , Arising, 224 
subdivide principal’s order, 221 

righto as against client where bargains closed h(iinmcr, 267^ (, 
on exhaustion of cover. 261 
rules governing dealing of, 222 



Index. 
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broker^ charges, stamp duty as addition to, 229, 230 
“ buckeT shop,” 260, 261 

calls, no defence to action for n6n-coijipletion, 252 

• practice as to payment of, '243 
carrying over, as new contract, 231 

• broker no implied authority to, !^2, 223 
• completion where seller dies during currency |F, 239 

deam as affecting a continuing authority as ^ 

poei^on of broker on, 221 “ 

** carrying over,'^ of what consisting, 216 
cestio bonorum, on default by member, 257 

result of, as constituting an act of bankruptcy, 258 
cheqtMf custom as to delivery of securities as against mombeis, 243 
client and jobber, relation between, 225 * 

closing account, liability of broker in respect of, 219 

mode of, 251 • 

partly, right of broker, 26f ^ 

committee, constitution and powers of, 2fti, 216 
company, right to pay commission on sale of own shares, 224 

• shares, ranking of equitable title, 236 

specific jierformancc not granted of contract for sale of, 254 
transfer of shares of a, 246 

completion, Stock Exchange bargains, of, lime for, 288 
conspiracy, rigging the market amounting to^cnminal, 263 
oonsols settlement, time for, 216 
oontai^o, custom of brbker to charge, 231, 232 

• dfeflnition of, 216, 217 • 

recovexy by broker from client, 232 

” contango day,” meaning of, 216 • • 

contbftuation, as new ct^ntract, 231 

deposit with banker for purposes of, 231 
nature of, 216 ^ • 

continuing authority, broker to carry over, of, death of client *affoctii)g, 
223 • 

contract, anticipatory breach of, rules as to, 252 

date of breach of, a question of fact, 252 , 

dutp ol broker on behalf of principal aa to, 220 
incorporation of rules and customs in, 220^ 
jobber with client, of, nature of, 225 
note, definition of, 228 

liability of broker when in bis name, 230 ^ 
necessity for, 228, 229 
penalty on failure to stamp, 230 
rectification of, 230 • 

stamp duty when a carrying over note only, 229 

where relating to several stpeks, 229, 230 
* stamping of, 229 

when contract ^between principals not, 229 
special settlement, for, performance of, 239 
• usually verbal, 22f 
eotners, bow far legitimate, 264 
cover, (jpposit for gaming accounts, nature of^ 261 
• of shares as, nature of transaction, 233 

exhaustion of, rights of broker en, 251 
g nature of, 233 ^ 

criminal conspiracy, rigging ^e market as amounting to, 263 
custom, broker’s right of lumping orders by, 221 • 

incorporation in contracts, 220 

none as tocunnci's right to sbar^in broker’s charges fox carry ing 

• over, 22S • • • 

lecognition by justiciary, 227 • 

damages, breach of warranty of author!^, on, measure of, 223 
broker’s liability! for doting account, 249 

measure of, in action f^ breach of contract to sell or puxebas 
• shares, 264 

• ^ ft respect of wrongful detention, 265 

where brok« closes account, 249, 250 
death of client, brewer’s rights on, 261 

r ) 
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5T0CK EXCHANGE— conUnusi. , . oita 

deceit, as ground of action for rigging toe mMkct,^03 
deed of settlement, constituUon of London Stock - 

transfer of securities required to be by, not transferable in blanks 
237, 238 • 

default, broker, of, position of client on, 256, 257 
jobber, effect of,* 267 ^ 

defaulter, ce^io bomrum on member becoming, -o/ 
dcfUiition of, 217 

liability in respect of Stock Exchange loan, 232 
’ * liquidation of estate of, effect of, 268 • 

deliTcry, custom as to, as against member’s crossed cheque, 243 
part, practice as to, 243 

promptitude essential in, 242 c 

tim4 of, where contract does not sp^ify, 242 , 

differences, arising from closing at hammer price, how d^t with, 258 
• broker not required to pay, in absence of funds, 250 

broker’s right to, oh carrying over, 221 
illeg^ty of contracif for payment of, 260 
payment of, 243 . , , li.- 

dishonoured cheque, lender’s liability on returning deposited securitiad -o*^ 
Cheque becoming, 232 

dividends, bargains in proepcotivo, effect of, 248 

purchaser’s rights as to, 248 . , , . - . , 

equitable mortgage, deposit^of certificate with blank transfer as effecting, 
236, 237 ... » 

foreclosure, application of procedure to deposited securities, 236 ^ 

foreigu securities, as negotiable sccuafties, 246 * , . . . 

forgery, banker’s liability when acting on power of attorney wnicn is a, 
245, 246 , «- 

when filling in of blank transfer amounts t4, 238 , ^ 

fraud, broker in wrongfully detaining securities, of, liability, 256 
iuods, client’s failure to provide, effect of, 250 
gamlnf and wagering contract, principles applicable, 258 
contract, right to withdraw from, 261, 262 
teat of, 260, 261 

speculation as distinguished from, 268, 269 
winnings, contract to purchase out of, effect of, 262 
general contango da^ when occurring, 216 

goods, shares in joint stock company as, 227 , . « . 

goodwill, stockbroker’s business, of, right to sell on death of partner, 3 16 
“hammer prio^* definition of, 217 
“ hammer price differences,” acfiiiition of, 217, 218 
“hammering,” definition of, 217 
♦ holder for value, broh£r a.s, 248 
honour bargains, broker’s liability in respect of, 221 
indemnity, broker’s right of, extent of, 223, 224 
^ when forfeited, 224 

% not arising, 224 
in lieu of specific performance, 263, 254 
seller’s right to, in respect of winding up, 263 
inquiry, seller’s right to waive, in respect of purchaser, 24u 
inscribed sfcock, transfer of, how effected, 246 
insolvenqjv of client, broker’s rights on, 261 
instmetiohs, broker’s duty to carry oq^i, 220 
interest in land, when conferred by mortgage debentures, 228 
shares are, 227, 228 • 

jobber,*^ default of, fffect of, 267 
definition of, 210 

.liability where registrailuon guaranteed, 240 i 
'mture of contract between client andp 226* 
pc^tioiL of, where broker defaults with client, 256, 267 
^6 to/effect on right to oWeet to transferee, 240 
joint owners, duty of broker where securities iif name of, 244 
judicial notice of customs of the Stock Exchange, 227 
t keeping bargain open, broker’s duty as fo, 221 
» land, mortgage debentures conferring an interMt in, 22t 
\_ shares in companies owning land not an interest in, 227 

Leeman’s Act, application to bank shares, 262 . 

( 18 ) 
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STOCK, EXCHANQE—cowWtiuflti, 

legal title, priority acquired by acquisition of, 235 
lien of 'broker, 238 

London Stock Exchange, constitution hf, 215 
limping orders, customary right of broker as to, 221 
” making-down,” definition of, 217 
” making np,” meaning of, 217 
making-up day,” meaning of, 216 
“making up or ticket day,” when occurring, 2i6 • 

• market, legitimacy of making, 263, 264 ^ , 

measure of damages, action for breach of contract for sale or purchase of 

shares, 254 

breach of warranty of authority by broker, 223 
t wrongful detention of securities m respect of, 255, 

266 * 
member, admission of, 215, 216 

death of, when partner of firm, efi^t of, 216 
nembers, relation inter te, 216 ^ 

' mining contango day,” when occurring, !?16 
nistake, rectification of contract note on ground of, 230, 231 
AS distinguished from pledge, 232, 233 
debentures, when conferring an interest in land, 228 
Dortgagec, application of surplus proce(3<Is on sale by, 235 

power of sale not alfceted by mistake in details of notice, 234 
legotiable securities, documents of title as, 24g, 217 

held to be, 247 

101106,%$ affecting prio#ity of equities, 236 

• dutyeof lender before realisiig securities to give, 234 
to company of charge upon shares, effect of, 236 

' oflBcial assignee,^' definition of, 21 > • 

>ption^ contract as to, #hen void, 260 
stamp duty on, 230 

utsido broker, meaning of, 260 ^ 

utsiders, rules and customs of Stocl^Excliangc not binding on, 226 
lart delivery, practice as to, 243 • 

' pay day,” meaning of, 216 

layment, implied authority of agent to receive, 241 
penalty, failure ta stamp contract note, 230 
pledge, deposit of bearer securities as, 233 

• mortgage distinguished from, 232, 233 
securities by stockbroker with banker, of, 218 

pledgee, right to repledgc, 233, 234 
pooling of shares, l^itimacy of, 263, 264 
price, broker’s duty with regard to, 220 
* payment in respect of registered securitK's, 2i:)* 
principal, broker as, ^9, 220 

priority between equities, notice as affecting, 236 , 

legal tiUe over equitable, of, 235, 236 
jffivity of contract, as between jobber and clieift, 225 
prospective dividends, bargains in, effect of, 248 

public cAock, specific performance not usually granted of contract to » 

264 

purchaser, remedy where vendor’s title is bad, 255 • 

• • rights as to dividends, 248 • 

power of attorney, liability of banker siding on forged, 2 45, 246 • 

• rectification of contract note, 230, 231 
r&emption of securities, proceoure, 235 

registration guaranteed, effect on jobber’s liability, 240 • 
obligation of parties as to, 248, 249 
repayment of loan on *8ecuritic8, remedies of itender, 234 
replMge, pledgee’s rightAbo, 2^3, 234 

rigging the market, as at criminal conspiracy, 263 t 

groimd for action for deceit, 263 
rules, broker's duty to <m8c|re, 222 s * 
how far incorporated in cont^ts, 226 
transactions as affected by, 2 d 9 
mipiers' relation^ broker, 226, 226 

runnfhg account between stockbroker and client, nature of, 2^ 
sale, disposal of proceeds of, ^43, 244 

( 19 ) 
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STOCK EXfcHANGE— ^ 
sale, securities by mortgagee, application of surplus, 2*6 
Sale of Goods Act, 1893, sale of siiaree in joint stock company tfot within, 
227 

securities, deposit against Stock Exchange loan, 232 t 

with l^ker by broker, 231, 232 

return of, lender's liability where pledgor’s cheque d^honouied, 
4t32 4 

^ wajranty as to genuineness of, 266 

• security, ^ortgage distinguished from pledge of, 232, {33 * 

seller, extent of duty of, 24:8 • 

position of, where registration refused, 249 

where name passed by the purchaser and accepted by, 242 
right of, to waive inquiry with respect to purchases, 240 t 
winding up or calls as affecting rights of, 263 
"settlements,’’ definition of, 216 
* settling day," meaning of, 216 
shares, company,^ ranking of equitable titles to, 236 
joint stoCK company, in, may be “ goods," 227 
sale of, nature of transaction, 227 
when an interest in land, 227 
" special settlement," nature of, 216 
special settlement, performance of contract for, 239 
snecific performance, indemnity in lieu of, 263, 264 

not granted in respect of contract for sale of share' 
in company, 264 

of contract ior*sale of pubjic stbek, 264 
where title defective, 264 t • 

speculation, gaming os distinguished from, 268, 269 
stamp duty, os ad^tion to b*okerage charges, 229, 230 

contract notes, on, scale of, 229. • ^ 

options, on, 230 • 

• ^ penalty in re'ipect of failure to stamp contract note with, 230 

Stock Exchange loan, default of bori^wer on, effect of, 232 
definitson of, 232 
stockbroker, tee broker, 266 
submortgage, mortgagee’s right to, 233, 234 
" taking-in," definition of, 217 
" ticket," definition ^f, 217 

time, as essence of the contract in stock and share dealings, 239 • 

bargains, invalidity of, 269, 200 
oomplehlfin of bargain, for, 239 

title, specific performance not granted in case of defective, 264 
warranty of, when implied, 254, 266 

• transactions, effect #f Stock Exchange rules on, 269 * 

transfer by deed, effect of blank transfer where required to be by, 237, 
238 , 

foreign securities, of, 240 
in blank, tee blanl^ transfer, 238 
inscribed stock, 245 
insertion of price in, 246 • 

preparation of, 244, 246 
shares in American companies, of, 246 
« English companies, of, 246 

stamping of, 245 • 

transferee, exemption from liability, wher^ third party substituted for, 241t 
• seller 8 right to object to proposed, 239, 240* 
transferor, title olS^ when there is no obligation to inquire into, 247, 248 
vendor and purchii^, broker’s duty to disclose fact that he is acting for both, 
220 . • • 
verbal tontract, sale and purchase of shareai effected by, 227 , 

waiver of inqf iry, seller’s right in respect of purchaser, 240 
warranty, as to genuineness of securities, 265 > 

of authority, broker’s ^reshntationl amounting to, 228 
title, when implied, 264, ^^5 • 

• winding up,. effect on contract for sale of shares, 263 • 

* wrongful detention, measure of damages in respect of^ 2^, 256 « 

securities, of, iem|die6 on, 266 *’ 
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accident, motor car cLriver’s duty in case of, 326 
adTCirtifiementa, Metrop^lia, in, regulations’ as to, 288 
regulating, in City of London, 288, 289 
agricultural locomotive, definition of, 308 
purpose, as to what is an, 308 
aircraft,, penalty for contravening order relating^, 336 
• ^ pPMcribed areas, Secretary of State's powers, 336, 3;y 

^ a n ima l s, driving of, regulations as to, 271 • 

exposing fffi sale in Metropolis, 287 • 

• training or farrying, offences of, 282 * 

tethering on highway, offence of, 275 
appeal against conviction for offence relating to motor cars, 330 

• under Highways and Locomotives (Amendment) 

Act, 1878.. .316 • 

as to restrictions affecting heavy locomotives, 3! 
arrest without warrant, driver’s liability to, 277 
ashes, bye>law8 preventing nuisances from,* powers, 28C . 
beating carpets, offence of, 284 • * 

mats, regulations as to, 284 
^ briiaviour, bye-laws as to public, powers, 279 
bell, motor car to carry horn or, 323 
betting, bye-laws as to street, powers, 280 

newspapers, invalidity of bye-biw regulating distribution of, 280 
booth, offence of pitching on highway, 276 ^ 

br^ee on motor cars, regulations, 322 

bridgeii^ liability of owifcrs of heavy locomotive for damage to, 314 

• pasiftige of heavy motor car* over, regulations, 332, 333 
restriction of passing of locomotives on, 314 

traffic by motJor cars on, 328 

. , ifte of hoavy locomotives on, 313 

• bull-baiting, offence of, 276 
bus proprietor, liability for acts of servant, 302 
bye-laws as to construction and us^ of carts, powers, 272 

consent required where affecting tie foreshore, 273 
obligation as to lights on vehicles under, 291 
prevention of nuisances by, 280 
regulation of beliaviour by, 279, 280 

• carriage of foecal or offensive^atter by, 

• esplanades or promenades by, 273 

hackney carriages and conductors by, 298 
liccn.sod porters by, 273 ^ 

public behaviour by, 279, 280 

^ restriction of use of heavy vehicles by, 313 

,cab proprietor, liability for acts of sorvant, 302 • 

camping on highway, onence of, 276, 276 
carriage, cycle as, 335 ^ 

moto/car as, S33 

• rep^ing in street, offence of, 282 • 
riding or being drawn by, offence of, 288 

• standing longer thin necessary, offence of, 283 
casks, loading or unloading, in Metropolis, 288 

carts, driving two or more, offence of, 271, 282 

# * without name on, offence of, 276, 277 
offences by drivers on highway 276 
a ^ painting name on, provision for, 271 
repairing on highway, offence of, 282 
catUe, driving in Metropolis, i>rovi8ion8, 271 • 

impounding of straying, 278, 279 
slaughtering oo highway, offence of, €83 
, straying on highway «r streets, liabibty, 278, 279 
what animals aredncluded in term, 278 • 

cellars, leaving open, offence of, 286 
City of London, advertiseniBnts iD,fregtnating of, 288, 289 
depoeit*of dustbinl in, 289 
• traffic regulations fn, powers, 270 
cori. laying dovm iif street, offence of, 284 
* loading or unloading in Metro|mlk, 288 
coUectioDS, xegulating of, 2|9 
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commiasionaixoe, London, licensing of, 273, 274 , 

compensation, driver or conductorVi right to, where charge withdrawn or 
dismissed, 302 

conductors, licensing of, 296 — 298 • 

right to coifpensation where charge preferred and withdrawn 
or dismiss^ 302 • 

• costermongeif, powers as to, in Metropolis, 288 • 

Grown^Acts felating to locomotives and motor cars applicable to persoD% 

• tin service of the, 333 r 

exemption from heavy locomotive regulations, 3l5 

“ cat out,” prohibition of use on motor car, 326 
cycle, as ” carries, ” 276, 336 

duty oS rider on overtaking carriages and foot passengers, 635, 836 
light to be carried on, 336 

<^mage to roads, liability of owner of heavy locomotive for, 311 
dangerous driving, motor car,# of, offence of, 324, 326 
ridingior driving, offeree of, 277, 278 
depositing goods, on stieets, m Metropolis, 287, 288 
diversion, bunday traffic, of, powers, 269, 270 

traffic, of, powers of authorities as to, 269 
dogs, prevention of use for purposes of draught, 274 
driver, arrest without warrant, when liable to, 277 
excuse of, when driving without lights, 291 
foreign motor cars, <Jf, licensing of, 334 
heavy locomotive, of, duty of, 312 
lundering passage on highwaj^ liability, 27o, 277 
indorsement of licence of, 302r 
licensing of, 296—298 

powers of urban authorities, 27| 
motor car, of, a ” male servant^” 33^ 

duty in case of accident, 326 
licensing of, 320, 321 

refusal of nami? and address by, offence of, 826 
rules tS bo observed by, 326, 326 
offences on highway by, 276 

right to compensation whoro charge against witlidrawn or dismissed, 
302 ‘ . 

** driving or conducting cattle,” calves in cart not, 269 ,* 

drivmg cattle, Metropolis, in, provisions, 271 
regulations as to, powers, 271 
furiotft- offence of, 277, 278 
two or more carts, provisions relating to, 271 
^ dust, bye-laws preventing nuisances from, 280 
removal in Metropolis, hours for, 289 
dustbins, City of London, depositing in street, 289 
engine of motor ca5, construction with power to stop, 323 « 

encamping, tee camping. ^ , 

esplanades, bye-laws regulating, powers, 273 

excessive weight, liability of owner of locontptive causing damag| through, 

extraordinary traffic, liability of owner of heavy locomotive in reepect of, 
311 ^ _ 

faros, h^kney carriages, for, fixing of, 299, 300 
oimiibuses, for, how fixed, 300 
fees, registration and licensing for, applicalion, 309 
filth, Rye-laws preventing nuisances arising from, 280 * 

offence of allowing to run on to highway, 276 
firearms, letting off, on highw^jy, offence of, 276, 284 
fire, regulating traffic in case of, powers, 270 ^ ^ ‘ 

fires, lifting on highway, offence of, 276 * 

uMng nAr highway, offence of, 276 * 

fireworks, offence of letting off oniiighway, 27Cl 
flower boxes, fixing of, 284, 286 • • 

flying kites, offence of, 284 t 

football, playing on highway, offence of, 276 
footpath, riding on, offence of, 276 
footways, bye-laws as to cU^ansing of, ♦powers, 230 
obstructing, offence of, 282, 283 ♦ 
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footways, projectiiRis over, liability, 283 
• riding on, offence of, 283 

rolling of casks, wheels 03 other substances over, offence of. 283. 
284 

loreim motor cars, regr^tion of, 334, 336 
foreenoro, consent required where bye-law affsits, 273 
forger^, identification marks on motor cars, offence, 320 
• motor car licence, 321 • 

• forioos driving, doing bodily harm by, offence of, 277, 27# 
riding qf driving, offences of, 277, 278, 283 
games, playi^ on highway, offence of, 275, 270 
gin, offence rdating to setting near highway, 276 
gip^. offences by, on highway, 270 
glais,*dep08lting in streets, powers, 280 
gun, offence of firing on highway, 276 
hackney carriage, bye-laws regulating, 298 
damaging, offence of, 393 
definition of, 294, 29& • 

driver, duty as to carrying passengers, 299 
fares for hiring of, fixing of, 299, 300 
licensing of, 296 

in Metropolis, 303 

, proprietors and drivers of, 274 

offences relating to, 300 — 302 

power of Home Secretary to make regulations as to, 304 
regulation of, in Metropolis, 293 
^ statutory provisions relating to, 292, 293 
hawkers, offences by, on highway, 276, 276 

regulating in Metropolis* powers, 288 

• respect of esplanades or promenades, 273 
hawlfing, bye-laws as to, powers, 280 
“heavy locomotive,” definition of, 305 
heavy locomotive, additional licen^ for, when necessary, 308 
appeal as to restrictions |iffecting, 314 
application of statutes to, 315 
attendants upon, rules, 312 
Crown not bound by regulations affecting, 316 
daily foe payable when used in outside areas, 308 
driver’s duty when on highway, 31i^ 
fixing of weight plate to, 311 
liability of owners and servants in respect of, 316, 
licensing of, 308 
lights on, 312 

maximum width and weight of, 3^iP, 310 
name plate for, 309 

number 6f waggons to be drawn b;^ 811 
owner'd liability for damage to briugce, 314 
registration of, 309 • 

on licensing, 307, 308 
restiictioa of use by bye-laws, 313 
on bridges, 313 

rules to be observed when travelling, 312 ^ 

speed Urait of, 312, 313 * 

weighing of, 311 i / > 

weight of load and width of tyres of, regulations, ux,. 

, width of t^es on, 309, 810 
motor car, axle weight of, 331 ^ 

contravention of regulations as to, 332 
de^ition of, 307 • 

passage ov^ bridges, regulations, 332, 333 
registjation of, 330, 331 ^ 

speed limit of, 332 
springs Jf, regu^tionf, 331 
trail ecj to, provisions, 331 
tyres of, rq^atAns, 331 
weighing, 331 

weight and speed plates, 331 
wheels o^ 831 
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heavy motor car, width of, 331 • 

highway, definition of, when relating to motor cars, 307 

hindering passage, driver’s liability for, 276, 277 

Home Kecietary, power as to petrol storage, 333 ^ 

to make regulations as to hackney and stage car* 
® riagos, 304 306 ^ 

horn, motorcar must carry bdl or, 323 * 

identification marks on motor car, forgery of, offence, 320 * 

« . granting of general, to manufacturer 

* dealer, 319 ^ . 

nature of, 318 

power of the Local Government Bofurd as 
to, 827 

• provisions relating to, 317, 318 

indorsement, driver's licence, of, 302 
• motor car licence‘s, of, 329, 330 

indecent exposure, offence of,* 284 

Language, bye-laws as*to, powers, 279, 280 
injury, liability of driver causing, 276 

Inland Revenue officers, right to inspect motor car register, 319, 3^0 

itinerant traders, regulating in Metropolis, 288 • 

kilns, offence of using, near highway, 275 

kites, flying, offence of, 284 » 

knocking at door, violcntl;| or unreasonably, offence of, 284 

lamp, duty of cyclist to carry, 336 

licence, driver of foreign motor car, for, Tcgulations, 334, 835 • 

drivers and conductors of k'tckncy carriages and omiibuses, 2©6, 297 
vehicles, for, granting of, 297, 298 
driving motor car jvithout, offence of, 321 
duties, motor car as carnage for purposA of, 334 
granting with respect to messengers, shoeblacks and olheors, 2f3, 

* ^ 274 

hackney carriage and omnijjus, for, granting of, 296, 297 
for, in Metropolis, form of, 304 
henvy locomotives, for, necessity for, 308 
motor car, application of fees, 309 

driver, for, application for, 320, 3?! , 

^ regulations, 320 

forgery of, 321 

suspension or indqfscment of, 329, 330 
^ when void, 321 
vehicles, for granting of, 297 
licensed carriages, Metropolis, marking of, 304 
• porter, fakely representing to be, penalty, 273 ‘ 

licensing legulations as to motor cars, power of Local Government Board. 
327 ^ 

light locomotive, dcfuiition of, 300 
J5C0 motor car. 

railway cars, m Metropolis, regulation of, 293 
lights, heavy locomotives, on, provisions os t«, 312 
motor cars, on, 318 

vf hides, on, bye-laws as to, powers, 279 

excuse of driver in respect of, 291 
exemptions in jespect of, 291, 292 
nature of obligation ^ to, 290, 291 
obligation under byc-fiws as to, 29i 
. • pendty for offence relating to, 291 

statutory provisions as to, 290 
lime^ offence of allowing tovun on highway, 276 « 
lines, placing across street, offence of, 284 t • 
load, weightJiOf, when drawn by heavy locomotiue, 310 
Local Government Board, power to make regulations as to use of motor cars 
326, 827 • • , 

locomotive, definition of, 306 • « 

.liability to tolls, 314, 8 In ' ' 

power to requisition for military purposes) 31^ 

• restriction as to use whei| a nuisance, 316 • 

^'loitering in Metropolis, powers of constable, J89 
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loitering, proetitut#, by, offence, 281 

LiUidqp County Council, duty to make byo-laws regulating carriage of noiioiu 
matter, 271 • 

police regulations as to traffic in, powers, 270 
l%t property in hackney or stage carnages, powers as to, 301, 305 
machinery, offence of erecting near highway, 2B 
male seryant, driver of motor car as, 331 
• mats, beating or shaking, regulations, 281 

meetings, use of highway for, 281 • 

Henai Bridge, jeatriction as to heavy locomotives passing ov#r, 311 
messengers, licensing of, 273 

Metropolis, licensing of, 271 
Metropolis, depositing goods on streets in, 287, 288 

• diversion of traffic in, 269 • 

driving cattle through, provisions, 271 
dust removal in, hours for, 289 
exposing animals for sale in, 487 
hackney and stage caninge* in, jirovisions %s to, 293 
loitering in, powers of constable, 289 
nuisances in, byc-Laws as to, 280 
projecting loads in, regulations, 272 
regulating of advertisements in, 288 
riding on or being drawn by carriage in, offence of, 288 
straying of swine in, 279 
street offences in, 286, 286 • 

military purposes, ppvj^er to requLsitioii locomotives for, 316 
motorcar, appeal agauist conviction for offences relating td, 330 
•as. a carriage, 333 

light locomotive, 3^6 
bell or hoigi on, duty to carry, 32ll 
change of ownerslfip of, notilication, 317 
construction and use of, 321, 323 
driver, 320 

rules to be obsdi*ved by,^32r), 320 
driver’s duty in case of accident, 32t) 
driving recklessly or negligently, ollcnce of, 321, 325 
without licence, offence, 321 
eil^iffe of, construction with powei to stop, 323 
foreign, tee foreign motor car. • 

heavy, tee heavy motor car. 
identification mark on, affixing, 317, 318 
liability as to user, 333 * 

licence duties as for carriage, 334 

suspension or indorsement of, 329^^330 
lights on, provision for, 318, 322, 323 
owner’s liability when speed limit exceeded, 326 
pqpaltii'S for offences relating to, 329, 330 
r^istration of, fee on. 317 • 

necessity for, 316 

regulations of ipeal Govermnent Board as Ix) use of, powers, 326, 
327 

restriction of traffic on bridges by, 328 
safe condition of, provision for, 322 
scale of tolls for, how fixed, 333 
speed limit of, 323, 324 • 
trailer on, provisions as to, 323 
unregister^, penalty for using, 318, 319 ^ 

weight limits for, 306, 307 
cycle, lights on, provision for, 318, 32^ 323 
legistrauof of.^ee on, 317 

• scout, when guiltv of obstructing police, 323, 324 
musicians, householder’s right to require to move, 289 
name and address, refusaPby dri^r o# mobir car to give, offence o£, 326 
f on cart, offence driving without, 276, 277 

' paintijig on carts, provision for, 271 
' plate, heavy#locomotive, for, 809 

rQ%ligence, nmnoDservance of rule, of the road may amount to, 269 
offence by dri^ cauailg injury by, 27fi 
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negligent driving, motor car, of, olfence of, 324, 3f5 
noise from motor cars, regulations, 323 
noisy instruments, bye-laws as to, 'powers, 279 
notice of intended prosecution for ejcceeding iRe speed limit, 324 
noxious matter, carriage through streets, regulation of, 274 
nuisance, restriction aA to use of locomotives when a, 315 
nuisances, J(Ondon, in, bye-laws as to, powers, 280 
'obscene litejature, exposing, offence of, 284 

• representations, exposing, offence of, 284 
obstrudUon of footways, liability, 283 « , 

offensive matter, allowing to run on highway, offence of, 27C 
omnibus, bye-laws regulating, 298 
fares, fixing of, 300 
ddimaging, offence of, 303 
definition of, 296, 296 
^ licensing of, 296 

offencea relating M, 300—302 
statutory provisions relating to, 292, 293 
" on the near side,” meaning of, 268 

overtaking, carriages and passengers, duty of cyclist as to, 386, S36 
paper, strewing in streets, bye-laws as to, powers, 280 ^ • 

passengers, duty to carry, 299 

number to be carried by hackney carriage or omnibui, reffulAtioot, 
299 

” passing upon ” highway, what constitutes, 276 
pavements, bye-laws as to cleansing of, 280 f. 
petrol storage, regulations as to, 333 
pigstyos, keeping of, offence of, 286 
pistol, offence of firing on highway, t276 
pit, offence relating to sinking near highjvay, 276 
plate, fixing on locomotive, provision for, 308 
tampering with, 309 

police, powers as to arrest of motor car driver, 324, 325 
regulations, traffic ii^Ixindon, powers, 270 
porters, licensing of, 273 
pound-breach, as to penalties for, 278 
pound, placing of straying cattle in, 278, 279 
procesriona, use of highway for, 280 ‘ 

projecting loads, restrictions as to, in Metropolis, 272 
projections over footways, liability as to, 283 
promenade^ bye-laws regulating, powers as to, 273 
prostitutes, loitering of, offence relating to, 284 " 

rublio Health Acts Amendment Act, l907, powers as to regulating traffic 
under, 270, 271 c ^ , 

publio meetings, tee meetings. • 

quarter 8e88ion8,^ppoalB to, 316, 330 
reckless driving of motor car, offence of, 324, 325 < 

refuse, depositing in streelu, powers, 280 
legist^, motor car drivers, of, right to copies of, 321 

drivers' licences, of, 320 o 

cars, of, insp^tion and copies of, 319, 320 
c provisions relating to, 816, 317 

registration, heavy locomotives, of, 807, 809 

i motor oar, of, appU(;ation of fees for, 309 
necessity for, 316 • 

( , penalty on f^ure to effect#; 318. 319 

. o or motor cycle, of, fees and proceaure on, 317 

riding, fuiious, offence of, 277, 278 

. on carriages, in Meiropolis, offence of, 28% 

^ footpath, offence of, 276, ^83 « c 

shafts, offence of, 282 t ' 

ringing door bells, offence of, 284 ^ 

roads, restriction of use by motor cars, powers, 827 . 

roof, throwing rubbish from, offence «of, 286 t 
loundabouts, bye-hws regulating, » 

royal parks, speed limit of motor cars in. 328 * ^ 

^raobisn, bye-laws preventing nuisances wom, powers, 2%b c 

^ rule o£ the road, non-observance amounting (q negligence, 268, 269 
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rule of th^ rood, tffence on non-observance by driver, 276 
MTilt^r y authoritieB, duty as to cntorcing byo-laws relatinff to caxTlairo of 
noxious matter, 274 o 

^^otary of State, powers as to prescribed areas for aircraft^ 336, 337 
i^ft, offence of sinking near highway, 276 ^ 

•hioebl%cks, London, licensing of, 274 
shooting galleries, bye-laws regulating, powers, 280 
(dKmtiog wares, bye-laws as to, powers, 280 
singing, street, by^-laws as to, powers, 279 
slaughtering on 4iighway, offence of, 282 
slides, making or using, offence of, 284 
smoke, emission from motor car, effect on classification, 306 
J^y®“iaw8 preventing nuisances arising from, powers,® 280 
speed, heavy locomotive, of, 312, 313 

motor car, of, limit of, 332 
limit, of motor car, 323, 324 , 

in royal parka 328 • 

owner’s liability where exceeded, 326 

power of Local Government Board as to, 327, 

$ 328 

“ stage carriage,” definition of, 293 
stage carriage, general provisions relating to, 294 
Metibpolis, licensing of, 303, 304 
ri^lation as to, £93 

power of Home Secretary to make regulations as to, 304, 

• 306 • 

• • statutory provisions selating to, 292 

stall, pitching on highway, offence of, 276 
•tan^ erecting on highway, offend of, 276 • 
stand^ hackney carriages an* omnibuses, for regulation of, 298 
steam engine, offenoo relating to erection on highway 276 
stones, depositing in street, offence of, 284 
stopping places for omnibuses, pro^siou of, 298 
straying of cattle, liability of, 278, 279 * 

** street,” as to definition of, 278 

swine, straying in Metropolis, offence of, 279 

•wings, bye-l%W8f»regulating, powers, 280 

€nn&y traffic, power to divert, 269, 270 

•dbpensioD, motor car licence, of, 329, 330 

tent, ^tching on hlgbwav, offence of, 276 

tethering of animals, highway, on, offence of, 276 • 

Thames Embankment, prohibition of use of locomotives in streets under. 

. S 16 ^ 

, threshing machines, exemption relating to, 275 
throwing litter on rftreet, offence of, 285 

rubbish from roof, offence of, 286 
timber, carryi^ of, regulating of, 283 
^oUs, exemptions from, 316 • 

liability of locomotives^ to, 314, 31B 
sAle for motor cars, how fixed, 333 
traffic, diversion of, powers, 269, 270 

^gulating in case of fire, powers, 270 
* regulations in London, powers, 270 
trailer, definition of, 307 • 

• jiiallers, heavy motor cars, on.^iroviBions, 331 
limit of lumber of wagons as, 811 
motor cars, on, provisions relating to, 82b 

power of Local Government Board to make regulations sa to, 826, 
827 • ^ • * 

irgmears, behaviour on, bye^ws regulating, powers, 279, 280 
licensing and Te^ating, powers, 293 • 

Metropolis, lioenffing of, 308, §04 
speed of, power to regullte, 272, 278 
tyres^ heavy Jooomotive,*on, width 809, 310 
motor car, om regulations as to, 322 
Tibiae, os to definition of, 290 

drawn by five or more horlbs, regulations. 272 
Uoeosiiig of, 297 ^ 


( 27 ) 



V. 




8TBBBT AND AERIAL TRAFFIC— 

vehicle, lights on, tee lights on vehicles. c 

standing longer than necessary, 283 
velocipedes, tee cycles. • 

wagon, definition of, 307 

painting of name on, provision for, 271 
weighing machmes, pow^r to erect, 311 

weight, eacc^ive,. liability of locomotive owner in respect of, 810, 811 
• ]iea\|y motor car, of, powers, 331 
» • limi t, motor car, for, 306, 307 

• permission to exceed, power to grant, 81!^ 
plate, affixing to heavy locomotive, 311 

motor cars, on, when to be affixed, 322 
unladen, vehicle, of, calculation of, 307 
windmills, exemption relating to, 275 

window sillB, standing on, olfence of, 285 ^ 

TELEGRAPHS AND TELEPHOliES, 

abutting land, rights of owners or occupiers where construction contemplated, 
366 

acceptance by telegram, effect of, 396 
address, telegraphic, provision for, 396 
agents, definition of, 352 

power of Postmaster-General to appoint, 
telegraph undertaklr^, how far, 394 
alteration, building affected by telegraph work^ notice of, 364:, 866 
“ any company,” definition of, 362 ^ 

bank, definition of, 351 * ' 

bankruptcy, debt due to Postmasfcer-Qeneial preferential in, 368 
Board of Trade, consent rSquired of, in respect, of removal of sea majlm, 
863 • o 

^‘‘body,” definition of, where relating to set of persons, 352 
boroagh fund, right of local authorities to defray expenses of telegraph works 
out of, 392 « 

buoy, consent of Board of Trade required to placing of, 362 
canal company, protection fti respect of contemplated works, 366 
definition of, 351 

charges for transmission of telegrams, 370, 371 ' 

codes, copyright iif 397 

commercial undertakings, protection of, 366, 360 

Commission^ of Woods, consent required of, where seashore interfered with, 
862 




communications by telegraph or telephone, nature of, 396 
compensation, landi^wner’s right to, where affected by telegraph works, *864 
payment for damage in executing works, 362 ^ 


, payment in respect of telegraph undertakings, 881, 


competitive system, grant pf new licence resulting in, effect of, 378 ^ 

compulsory purchase, compensation in respect of telegraph undertakings, 881 
procedure, 383 e 

consent, application by Postmaster-General to act without, 367 
Required where private rights mt-erfered with, 363 

roads or streets to bo broken up, 360 ^ ^ 

copyriffit, codes as subjects of, 397 » 

CrownTconsent required of, where works executed on seashore, 862 
^ control over telegraphs, 354 t ^ 

,debt, nature of, when due to the Postmaster-General, 368 
‘demise, telegraphs and telephones as subject of, 395 
disc^ure of telegraphic mcKago, offence of, 387 . 
dwelUlig-bouse, height of line to be^carried ovei^ 364 
cdectric ligh^g, company, protection in respect contemplated worki^^ 666 
estoppel, doctrine not applicable to Postmaster-General, 868 
exchanges, new telephone, openlag c/, consent required to, 872, 878 
finance, provisions under tne Telega w Acts, 39 392 
fishing vessels, compensating of owz^ fouling submarine cables, 877, 978 
fitUngs, hire of tele^aph or telephone, 395 c 

frontagers, compensation payable to* 383 ^ \ 

'^gaa companies, ^protection in respect of cont.^plated works, 866 
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TELEGRAPHS AND TELEPHONES— 
hedge^ deflation <M, 361 

righ\ of owners or occnpiers where construction contemplated, 366 
income tax, Viability of telegraph mfdertakers to pay, 396 
inunction, nitice by telegram, 396 

International Convention, regulation of submarine cable® under 876 
“ land,’’ definition of, 361 * * 

^ Lands Claosee Acts, exemption of liability of Postmoster-Qeneral in rwpecji 
of sureties under, 367 

• licence, grant in r^pect of use of telephone, 372 

rwtmasfcer-Gencral, from, powers of, 360 
wireless telegraph works, for, provisions, 874, 876 
licences, power of Postmaster-Cencral to grant, 368, 369 
local ^tLority, approval re<]uitod of, on application for ^Icphone licence, 

expenses of lolcgrapli works, how defrayed by, 892 
extent of rights m respect of streets, 392, 893 * 

indemnification of Postmafifer-Gcneral oil grant of additional 
facilities to, 367, 368 * 

power to make regulations as to telegraphs, 388 
usages, telegraphic, protection of the public sending, 387 
monopoly, Postmaster -Genera I, of, 364 — 360 

new telephone exchange, opening of, consent required on, 372, 378 
newspapers, use of aiirehifivs telegrajih in connexion with, 376 
notice, required before breaking streets, 3G(^ 361 
when may be sent by telegram, 396 
offer bw tele^am, effect of, 395 

ptnalties, fmiure by telegraph worka undertakers to perform statutory duties, 
386, 387 

offences relating to telegraphs, 88f^ 386 
pcGtiqp of right, rem^ly whose injury sustained through act of Postmaster- 

• General, 370 

post, telegraph, meaning of, 360 • 

rostmaster-General, adjustment oL diffc-ienoes arising between pdl^sons and 
the, 377—384 • 

apjdicalion to dispense jvith consent® In respect of execu- 
tion of telegraph works, 367 
delegating powers of, 368 

duty to remove telegrafih wires request of railway and 
canal comjianics, 369 
exemptions irom liability, 867 

fixing of charges for transmission of tilegrams by, 870, 
371 

injury caused through act of, remedy, 870 
monopoly of, 364 — 360 a * 

•nature of debt due to, 368 
non-liability as officer of the Crov^, 370 
power to grant licences as to use of telephones, 872 
powers as to interferenoe with streets or roads, 860 
in^espect of telegraphs, 388 
• * telephones, 389 

wireless telegraphy, 389 

where t-elegraphic lines to be altered by non-tcije- 
graphic undertakers, 368, 869 ^ 

protection in reject of telegraphs, *886 ^ 

purchase ^f undertakings by, rights, 365 
purchasing powers of, .362 a 

rights as to licensing of wireless telegraphy, 874, 876 
secrecy to be observed by, 369, 870 
•transmission of telegrafhs, rights, 366 • 

pi^ tcle^ams, preferAice tP be given to, 369 • 

priority messages, nght^ 364 - ’ • • 

private property, right of sPpstmastfw-G^neral and empowered oompanies as 
to user of, 363 ’ • • 

rights, Btatutor^f protectfoAofj 386, 387 
public auUioAtiee, protection afforow to, 862, 863 • 

• road, de%iition of, 361 

lEUillruy and wal CoiniDissioners,t reference of differences as to teleoraph 
woofks t(^ 878-884 " \ 
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railway oompany, protection in respect of cootempldr!^d w<n:Ju, S85| 386 
definition of, 361 / * 

rates, liability of telegraph works t5, 396 /, 

removal of telegraph works, right of occupier of dwellmg-hwse as to, 866 
repairs, street or road, t^ persons liable to effect, 864 
roads, conditions as to construction work under. 361 
, Interference with, notice required on, 360 * 

t powers of telegraph companies as to, 360 * 

r sea msll]||jB, consent of Board of Trade required in respect of, 362 • 

seashore, consent required of Boai’d of Trade when w?)rks executed on, 362 
consents required to execute works under, 362 
construction and maintenance of telegraph works under, 862 
ships, use of wireless telegraphy on, 376 ^ 

stamp duties, ’exemption of Postmaster-General from, 867 
ejxeet, definition of, 361 

tramways, as to protection from telegraph works, 367, 868 
streets, conditions as to construction work under, 361 
interference with, notfte required on, 360 

powers of telegraph companies as to, 360 
rights and liabilities of telegraph undertakers in respect of,«892 
submarine cables, application of Telegraph Acts to, 376 * 

breaking, liability for, 377 
common law rights in respect of, ^93 
legislatioi^ affecting, 364 
protection of, 376, 377 

regulation under International Convention, 376 # 
regulations in respect of, powers, 389, 390 ( c * 

sureties, exemption of Postmaster-General from necessity of finding, 867 
telegram, definition of, 360 , « 

telegrams, charges for transmission of, 370, 371 * 

duties imposed upon persons transmitting, 369 " 

* exceptions to privilege of transmission by Postmaster-General. 866. 

« 366 ’ * 

exclusive right oft PostmasW-Gencral as to transmission of, 866 
licence to transmit, as distinguished from other licencee 859, 
360 * ' 


production in court, 369, 370 c ,, 

spoken, ^ng of charges for, ’370, 371 ' 

transmissiou of, nature of duties relating to, 369, 870 ® 

Telegraph Acts, adjustment of differences arising under, procedure, 878—384 
r application to submarine cables, 376 

civil rem^es available on violation of provisions of, 384 
classification of differences arising under, 877 
flntncial provisions of, 391, 892 * 

places to which applicable, 363, 364 
gindertakers’ rights as affected by, 894 
telegraph companies, as affected by the Telegraph Act,’- 1863... 862 

conditions of interference with third party righft by, 
367, 368 ^ 

powers as to cross^ ihilways or canals, 36{M 
company, delegating power of Postmaster-General on acquiring, 
868 

definition of, 349, 860 < 

fittings, as subject of aedemise, 895 
legislation, classes of persons i^ected by, 362 
course and scope or, 348, 849 ''' 

line, neaning of, 850 

lines, alteration by non-telegraph undertakers, 868, 869 
ooustructiofi across railways, 369 ■ 
height over dweUipg-housd, 36^ 
t penalties in respiget of injuries 886 
maintenance where ^detground, 831 
post, definition cof, 3w « 

powers delegated to local ^nthcrities In respect of the, 888 
of Postmaster-General in respect of the,*^8 
protection of interests of Postn aster-Oei&eEtjl in rciq>60t of the^ 
885 C • 

regTjlations, validity of, 390, 39i/: 
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TBLBGBAPis AND TELEPHONES— 

telegraph mdertakers, how for, are agenU 
Y liability to iaaome ti 

y rights and liabilities wi., — uyt 

work, meaning of, 360 

works, alteration of building allecte# by, notice of, 364, 866 
compensation payable to landowner in r^pect of, 864 
construction and maintenance under scash^e, 862 • 

liability on failure to perform statutory duties insrespoct ot 
^ • 386, 387 % ^ ^ 

to rates, 396, 396 

protection of interests atfocted by, 366, 366 
tek^aphic address, provision for, 396 

• messages, protection of the public sending, 3i7 

works, power of Postinaster-General to dispense with conaenta 
as to, 357 • 

telephone, application of Telegraph Acts bf the, 371 

as to definition of, 371 • • 

exceptions as to private use of, 366 
fittings, as subjects of a demise, 395 
grant of licence in respect of use of, 372 
l^^lation for improvement of comuiunication by, 371 
powers ©4 Postmaster-General in rtsspect of, 388, 389 
tramway company, protection in respect of contemplated works, 366, 866 
trees, right of Postmaster-0 eneral to cause t8 be lopped, 365 
underground telegraph#, maintenance of, 361, 302 
“^dextakgif,’' definition of, 363 

water companies, protection in respect of contemplated works, 366 
wireless telegraph, licensing of yorks relating to, 374, 376 
Wireless Telegraphy Act, 19(^4, application of, 373, 374 
• wiield&a telegraphy, application of Telegraph Acts to, 373 

definition of, 350, 374 ^ 

legiylation afl’ccliiig, 864 • 

penalty on election of^apparatus without necessary con- 
t,ent, 386 

powers of Postmaster -dfeneral in respect of, 389 
^ use on British and Foreign ships, 376 
jvork, see teld^raph works. 


THEATRES AND OTHER PLACES OF ENTERTAINMENT, 
acting, unlicensed play or, ii^ unlicensed place, offences of, •407 
actor, rights as to employment when engaged for definite period, 411, 412 
^ admi^ion, right of public as to, 408, 409 • 

, advertisement of Sunday enterbnnmcnt, liability of •publisher, 424 • 

appeal against order* of London County Council as to structural^rcquirements, 
406 • 

ballet, as stag^play, 414 

••‘bill matter," failure of actor to send in, efl^ctjiif, 411 
bUliard licence, notice on aonlication for, 426 
billiarA, licensing of, 421, %26 

offences relating to, penalties, 426, 420 
boxes, ^eatre, letting of, 408, 409 • 

burden of proof, as to keeping or acting in unlicensed theatre, 407^ 

Cambridge University, licensing of tln^tree within area of, 404^* 
m chairman of Sunday entertainment, liability of, 424 

cinematogTaph eSthibition, fees payable on grant of licimcc, 420 • 
licensing of, 419, 420 • 

music in, when requiring licence, 421 
■ notice required *on application for licence for, 

•.too • 


•420 
power of^ 
• 420. 


onstable to enter btilding uaed for, 


a \$ licence required for, 420, 421 

[^ary to statutory provisions, 420 
I powers as to, 406, 407 
■ and singing, hours of, 417 
t%£ Sunday entertainmente, 423 
meaning of, 413 ^ 

^ _ 0 a, 410 C 
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constable, entry by, where public billiard table kept, powrajjf* 4261 ’ 

Into build used for cinematograph ex/ibition, powers, 
420 I 

unlicensed place of entertainment, powers, 423 ® 
contents bill, placing of actor in wrong order on, effect of, 411, 412 
contract bv^actor not to perform other than at particular theatre, when 
* enforceabU, 412 • 

contrasts, theatrical, construction of, 410, 411 • 

* ^ principles applied to, 410 f 

county council, delegation of licensing powers of, 404 * 
grant of theatre licence by, 403, 404 
dancing class, licence not required for, 416 

disorderly hctise, uiilicensed place of entertainment as, 422 ' 

dramatic piece, what may be a, 414 
dramatist, contract by, when not in restraint of trade, 412 
employment, actor, of, rights' when definitely engaged, 411, 412 
entry by constfolo on building used for cinematograph exhibition, pcweiU, 
420 

powers in respect of places of entertainment, 423 
where public billiard table ke^t, 426 ^ if 

exits, provision where place used as public resort, 421 
fire regulations, London County Oouncil’s powers a% to, 406, 406 
free admission, reservation of right of, 409 
hissing, mav amount to a conspiracy, 410 

right to express opinion by, 409 li ^ 

iujunction, enforcement of actor’s contract not to perform at particulax 
theatre, 412 

Inscription, iee notice. , . 

“ keeping and using ” place for music and^dancing, what amounts to, 416 
licence, billiard, grant of, 424, 425 ' C 

t cinematograph exhibition, for, 419, 420 

* fees on grant of, 420 

o ‘ when not required, 420, 421 
music and dancing, jtee music and dancing Licence, 
halls, grant or, 403 

opposition to grant by county council, appearanpe, 406 

place of entertainment, for, failure to observe conditions of, peqalty, 

provisional, grant by London County Council, 404 
suspension of, Lord Chamberlain’s powers, 406, 407 
theatre, conditions of grant of, 404 
places requiring a, 402 

whtn required from the Lord Chamberlain, 403 ‘ 

within area of Oxford or Cambridge University, 404 ' 

licensing authority, places for music and dancing, for, 417 
racecourses, for, 427 

justices, grant and transfer of music and dancing licence bT,*^118, 

" 419 

of billiard licence by, 424, 425 i 

offences, as to places of entertainment, 422 
limitation of time, action in respect of Sunday entertainments, 424 
local Afts, as affecting the grant of music and dancing licence, *419 
a^horlty, grant of theatre licence by, 403, 404 

power to require provision of urinals in places .of pntv- 
< tainment, 406 * t ^ ^ 

London County (louncil, appeal against order of, 406 

grant of provisional licence by, 404, 406 

• pov^rs as bo structural reqtlremcnta in theatres, 406, 

« 406 ' 

Lord phambtrlain, CTant of licence to music balls by, 403 ^ 

licence from, coM.itions, 4^3 
power V> malfe clodi^ orders, 406, 407 
theatres requiring^^'^cencetof, 403 
Meteopoll8,^^wers of Commissioner of M^^opolitan Policer iS to 

^Itiddleeex, time for which music andtdancin ; licence in^orce in, 418 * 

. mnslo and dancing, closing of premises liceiyi^.i for, 417 

^ (licence, administration of law relating to, 416 
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THBAmSl^ OT^K PLACES OF ENTEBTAINMENT-awKirofi 
mosig bcence, autbonties granting, 417 

V grant a^d transfer by licensing jnsticea, 419 

not sufficient for stage plays, 403 
notice of holding, posting of, 416, 417 
intention ^ apply for, 419 
offences relating to, 422 
places for which required, 416f 416 
scope of, 418 • * ' 

time for which in force in Middlesej,*418 • 
using and keeping place in manner to require, 
416 

when required by public -house, 416 

• halls, licensing of, 403 

licence, when required for cinematograph cxhibifton, 421 
naval and military recreation rooms, control of, 417 

licegce not required for, 403 * 

“otloe, affixing, where house licensed f(^ billiards, 425, 
application for billiard licence, on, 425 
failure to affix to place of entertainment, offence, 423 
intention to apply for music and dancing licence, 419 
posting over premises used for music and dancing, 416, 417 
nuisance, theatre ^eue may cause, 408 
unllcens^ horse race as a, 427 

occasional user, 'music and dancing licence ^ot required for, 41 G 
opinion, right of pubUc to express, 409 
Ozfffi'd U^versity, licensing of theatres within area of, 404 
penaltle8,*liability in respect of tnheensed racecourses, 427 
offences in respect of tlicatres, 407 

r|lating to bflliards, 426, 426 

• use of cinemai<i«iph contrary to statutory provisions, 420 
performers, construction of contracts with, 411 

“place of public resort,” meaning of, 421 • 

structural requirements of, provisionsj 421 
provisional licence, power of London Cotnly Council to grant, 404, 40 
public-house, music in, when licence required for, 416 
resort, what may be a place of, 402 
swimming bath, use for music and dancing, 418 
racecourses, licensing and liability with respect t<k 427 
recreation rooms, naval and military, how controlled, 417 

not requiring licence, 403 

restraint of trade, contract by dramatest to write for particular theatre not 
in, 412 

riot, acts of audience amounting to, 410 

seats, rights of public as to, 408 • 

Sovereign, granting of licences at place of residence of, 404 ^ 
stage play,* ballet as, 414 t 

definition of, 413, 414 
licensing of, procedure, 403, 414 , 

^ offences relating to, 414 
“tmctural requirements, place used for public resort, 421 

power of London County Council as to^ 405, 406 
limdiay entertainments, penalties in respect of, 423, 424 • 

provisions relating to, 422 • 

wimming bath, public, use for muiic and dancing, 418 r* 
wings, power of urban au|hority to reflate use by bye-laws, 419 
heatre hoxes, letting of, 408, 409 • 

licence, conditions of grant of, 404 • • . 

CTant by local authority, 403, 404 
pla^ requiring a, 402* 
queue, as a nuisance, 408 
right of admission to, 40p| 409 

structural leqifLremcaMr pogrers of London County Council, 405^ . 

406 • 

tfhen requiring t^Loni Chamberlain's licence, 403 
theatrical usaget observawe of, 418 
• gnderstndy, mot exclusiv# right ^ replace absent principal, 412 
ualicensed places of ei^rtainm^t, offences relating to, 422, 423% 
play, act£Dg,Wence of, 407 
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unllcenfled theatre, acting in, offence of, 407 ^ ^ 

burden of proof as to keeping or acting in 
urinals, provision in places of entertainment, power of 1< 

406 

usage, theatrical, observance of, 413 

whirligigs, power of urban authority to regulate by bye-laws, 419 



’IME, 


accumulations, computation of time for purpose of, 448 
act of bankruptcy, seizure by sheriff amounting to, computation of time as to, 
450 

Act of Parliament, day upon which operative, 466 
appearance, time for entry of, when falling on a Sunday, 461 * 

arrest, when permissible on Sundays or holidays, 446 
“ai^soon as possible,” maining in manufacturing contract, 467 
practicable,” meanir^ of, 457 
" at least,” Inaertion of words, met ning of, 449 
bank holiday, meaning of, 442 

holidays, days appointed to be, 442 ^ 

benefit, duration under deed, how construed, 447 < 

bill of exchange, day for payment when falling due on Sunday or bank 
holiday, 462 * 

calendar, establishment by statute, 432 
month, calculation d', 439 

definition of, 437 t • 

number of days when ending on the last day^f February, 
433 ^ 

when established, 432, 433 , 

year, length and dlvifllons of, 432 ^ • 

Cambridge University, division of year into terms for purposes of, 437 * 

casual pauper, Sunday not counted in days for detention of, 462 
chliTterpfrty, computation of time under, 463 
City of London, month in contracts in, Aieaning of, 438 
clear days,” meaning of, 448, 449 
computation of time, days included or e.xcluded, 446 
contract, computation of time under, 453 , 

made on Sunday, when valid, 443 
” month ” in^ meaning, 437, 438 
month in, meaning whore made in the City, 438 
period under, how computed, 450 
corporation, day^'for meeting of, when falling on a Sunday, 461 
meeting of, not permissible on Sunday, 446 
courts, sittings of the, ^5, 436 

vacations of the, number of, 436 
“ dally,” meaning of. ns applied to gas examiners, 453 
day, definitions of, 440 ‘ 

last, enjoyment for pcrio(^ includes, 440 
meanings of, 439, 440 c 

“ day of the date hereof,” meaning of, 447 « 

deed, period fixed for duration of interest or benefit under, how construed, 
446-^448 

• time In, how to be taken, 441 • t 

“ directly ,’i^meaning of, 467 

cocleslasticaf usage, as to meaning or ” month,” 438 ^ 

year, when beginning, 433 •' i 

cduoatioif, school ygar ” defi.ned, 436 

. elections, provisions as to Sunday, Christmas Day and Good Friday In respect 
of, 453 to 0 

financial *y§ar. when ending, 434 • • 

first day, exclusion of, rule as to, 449 
” forthwth,” meaning of, 466 . 

fractions, disregarded in computing timeTIlM^ 454 
m examiners, meaning of ” ^ily ” as ar-pliM to, 4S3 
^Greenwich time, time expressions in deeds tak^ to refer to, 441 
cOregorian calendar, English calendar now the, \33 
half-ouarter days, what are, 437 f 

holiday, computation of time ending on a, 460, 
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holiday ,\eaning^f, 442 

hollaays, Ats prohibited to bo done on, 415 

o^erved by cfBcOTs of thrf Supremo Court, 436 
f piVods in which to be included, 453 

hoar, local time, of, how ascertained, 441 
‘‘houi^” meanings of, 441 
‘ Immediately,” meaning of, 466 

mprisonm^ent, release from, where Urm expires on Sunday^ UhrLstmas Day or 
Good Friday, 452 ,* • 

‘ in any one y«ar,” meaning of, 436 
‘ in each year,” meaning of, 435 
judgment, dating of a, 456 

judioial acts, invalidity when done on Sunday, 442 
Talian calendar, former regulation of year by, 433 
last day, enjoyment few period includes, 440 
when excluded, 448 ^ 

leap year, computation of days in, 433 ^ 
when occurring, 432, 433 

limitation of time, exclusion of first day where imported, 440, 450 

iocal time, hour of, how ascertained, 441 

lunar month, definition of, 437 

methylated spirits, restriction on sale of, 446 

“ month,” meaning ^n City of London, 438 

contract, 437, 438 * 

meanings of. 437 

month, statutory mcamng of, 438, 439 

Month’s nttice, meaning of, 437, 4*8 , . 

municipal corporation, acts falling to be done on Sunday or holiday by, pro- 
vlsion for, 462 • / u " 

murder, computation of ” yesu* and a day ” with reference to charge or, 
460 

DOtice, month’s, meaning of, 437, 438 « 

to quit, computaiion of ti^pe for, 447 
“ within so many days,” meaning ^f, 457 
ofBces, Supreme Court, holidays observed by, 436 
time at which oi»en, 436 

“on,” as to meaning of, 457 • 

Oxford University, division of year into terms for imposes of, 436, 43/' 

^ peremptory,” application of term, 457 

peremptory order, nature of, 4B7 , a^a 

post office, meaning of “ savings bank year when relating to, 4^ 
prisoner, discharge of, where t/'rni expires on Sunday, Christmas Day or Oom 
F riday, 462 . ..-r • 

protection order, benefit of, time for, how compute<T, 447 
public company, daV for meeting of, when falling on Sundy, 451 
revenue, meaning of ” financial year ” for pu'^poses of, 434 
quarter days, usual, what ore, 437 
quarters, division of year into, 437 * , 

” reamnable hour,” how cynstriied, 456 
” rewonable time,” how construed, 456 

revenue, public, meaning of “year ” for purposes of, 434 . . 

Royal Courts of Justice, closing of, as aJfocting day for doing falling tp DO 
ohno when office is closed, 4B2 

Mvings bank year, post office, meaning of, 434 * 

t‘ savhigs bank vear,” trustei^ meaning of, 434 
“ school year,” definition of, 435 

Scottish marriage, rule as to twenty-one days' residcnchi, when gaUstied, 
ihcrifF, goods in possession of, coinputatioy of time for, 450 

ilttings of the courA, |35, ^36 , , . , , aqs • 

ifx m on t h* ' notice, meaning of, in ecclesiastical matters, ^oo 
tenancy, mining of, 43^ • 

itatute, commencement offa, ♦ 

Sunday, acts done on, effect ojj^w ♦ 

of municipal o^poi^tions falling to be done on, proyisiou 

• to„462 / 

I^ohibited towe.per^rmed on, 445, 446 
computation of tioilb ending upon, 450, 451 
contract made or^^hen valid, 443, 444 
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Sunday, day for meetings of corporation or public conl|)any fa&ig^on, pro- 
vision for, 461 / * 

delivery of luggage from clcAk room on, 444 J 

exceptions to rule as to acts falling to be done on, 48/ • 

Observance Act, ]|^77, construction of, 443, 444 

persons not within the, 443, 444 , 

• proceedings under, 443 * 

right tf gas examiner to lest on, 444 

^necial provisions where the last day upon which an act may be done 
•falls on, 461 * • 


statutory provision as to trading on, 443 
works permissible on, 444 

“ sunset,” lighting-up time as from, how ascertained, 441 
natift-e of expression, 441 

Sinircme Court, holidays observed by the, 43G f 
• offices of, whcj^ open, 436 

when Sundays and holidays not computed in time under rules, 


tenancy, determination of, computation of time for, 447 

terms, sittings recognised in place of, 436, 436 

testator’s death, computation of period of years from, 448 

universities, division of years into terms for purposes of the, 436, 437 

usage, meaning of ” year ” os affected by, 436 * 

vacations of the courts, rura|^cr of, 436 

week, meanings of, 439 

will, period under, how computed, 450 • 

” with all possible dispatch,” as to mnaning of, 467 t 

workmen’s compensation, allowance for holidays in assessing, 453 
year, calendar, length and diwsions of, 432 

contract commencing at beginning of,«meanir%, 436 
"year,” general meaning of, 434 
« meaning as affected by usage, 436 
* in theatrical agreement, 436 

year’s wages, bequest to servatt of, calculation, 436 


TORT, 

, abatement, injury caused by tortious act, 490 • « 

abroad, ouster of jurisdiction where act committed, 491 

when act treated as tortious in England if committed, 464 * 

accord and satisfaction, compensation as ground for plea of, 600 
act of God, dittinguished from ” inevitable accident,” 493 
how far a defence to action of tort, 494, 495 
liability of tortfeasor contributing to injury caused by, 49|:, 
c 495. * , 

nature of, 492, 493 

StaCe, no rig^it of action arises from an, 496 
action, and tee cause of action. 

as distinguished fr^om«contract, 466 
considerations regarding nature of, 472 
nature of act giving rise to cause of, 
right of, from what arising, 492 

, • person injured by breach of statutory duty to brings 483, 484 

where property injured by wrongful act, 473 • 

aettu Def vemini facit injuriam, application of maxim, 493, 494 
agent, independent contractor as distingui8)|ed from, 486 
iiability for tortious acts, 476, 477 • 

, • principal’s Iftibility for acts of, 485 

aggravation, cause of action arising from act of, 467 
aseaultf when justifiable, 498 * ^ • 

assign ee,*right8 in respect of tort, 491 * 

Atborney-Geueiul, as necessary partj^o action, 46f, 483 
bankrupt, liability for tort, 479 ^ t 

whei) right of acticn remains ^n^02, 503 
bankruptcy, as defence to action of tor|^ 5(^603 * , 

ireacb of duty, nature of act constituting, 46A ^ 

buildinglbwner, liability of contractor acta 477 % 

ia|iicity, intention where act done in j^ticulfr, effect of, 469 ’ 

tortfeasor, ^ft affecting nature done, 468, 469 
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cargo, rapacity %n which owners must sue, 473 
cause of I’ption, act causing no injury to legal right affords no, 470 
' conduct of tortfeasor as affecting, 468 
t \ conflict of duties as affecting, 470 

damage not necessary to, 470^ 

• nature of act giving right to, 464 

intention as affecting, 467 
character. Injury to, rights in respect of, 476 
citisens, duty ofed to fellow-citizens by, 464, 465 
citizenship, dftties of, how arising, 464, 466 
common carrier, commission of tort by, 465 
conduct, waiver of right of action implied from, 500, t 
conilict of duties, as affecting nature of act, 469 

right of action as affected by, 470 * 

“ conscientious ” intention, as affecting nature of defendant’s act, 4 
conspiracy, definition of, 489 ^ 

liability of persons entengg into, 489 
xxmtract, action of tort as distinguished from action of, 466 
* • freedom of, rights as to, 475, 476 

* inducement to break, as undue inUTfercnce with rights, 476, 476 
infant's liability for tort not founded on, 478 

liability of independent contractor for torts committed during per 
formafice of, 486, 486 

nature of, for which interfcrcucj with is actionable, 476 
of indemni^, liability for tort under, 487 
voluntary ^ct as breach of tort and, 466 

* contractlr, and see indepcndentecontracter. 

liability for acts of building owner, 477 
contribution, none as between fbrtfeasors,* 488, 489 
contributory nc. .gence, as •a defence, 501 

recovery by plaintiff guilty jf, 501 
corporal injuries, natuio of corporal insults and, 474 

rights m respect of corporal insults and, 474 
corporation, liability for tort, extent of, <480 

right to sue in respect of tyt, 491 
costs, question of, as affected by lutention of party to action, 4c 
crime, defioitton of, 406 

distinction between tort and, 406 ^ 

* criminal act, same act tortious as well as, 466 
Crown, exemption from liability to action, 477 

justification of trespass against foreigner under #rder of, 47 , 
damage, duty of injured party to minimise resulting, 490 
proof of, not necessary to cause of action, 470 
damages, action for, as remedy, 490 • 

measure'of, where injury results in pecuniary damages, 4i 
right of action for, not usually assignable, 491 
danger, act or omission for purpose of averting, as a defence, 498 
justification in removing from, 4^ 
de^h, person injured, olL when affecting right of action, 603 
tortfeasor, of, as affecting right of action, 502 


defences in actions of, 492 — 603 
dias^ilitios in respect of action of tort, 491 
OTtles, act in exercise of, effect of, 468 

conflict of, as affecting nature of act, 469 

• p right of action, 470 

transfIr to new authorities, effect as to liability, 482, 488i 
effective cause, breach of duty importing iniuiy to l^al right as, 471 . 
employer, not generally liable for acts of independent contractor, 4 
excuse, action ot%OT^ to, what may amount to, 492—601 • • 

• intention as affecting right of, 409 

execution against tortfeasors, liab'iity <*f one, 488, 489 • 
fellow-citizen, duty of f itizen 46^ 465 

felonious tort^ acts which ^oont to, 491, . 
foreign i^bassador^ exertptioH from liability for tort, 479 
foreigner, ordei^ of Crow/ may justify trespass against, 477 

• rights in resist of jvrongful act 464 “r 

Weignen, liability in respect of tort, 479 

guaranteeb liability for vrt under, 487 
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hnjBband and wife, as one for purpose of tortious act, 464 
liability for tort as between, 487 
immin ent risk, act done in face of, as ‘a defence, 498, 499 
indemnity, liability for tort under contract of, 487 ( 

independent contractor, from servant or agent, 486 

employer generally not liable for acts of, ^86 
. ^ t liability for tort, when attaching, 486, 486 

“inevitable accWent,” as dislinguibhod from act of God, 493 
•inevitable accident, defence of, when arising, 498 ^ 

infants, litfbility in respect of tortious acts, 478 < 

injunction, as remedy where act of continuous nature, 490 
injuria tine damno, application to rights in respect of tortious act, 470 
injury arising from breach of statutory duty, when giving cause of action, 463 
charactef, to, rights in respect of, 476 
effective cause of, tortious act as, 470, 471 
^ legal excuse for, where r^ulting from exercise of statutory duty, 496 
right, of, always remediable, 467 
person, to, rights m rcspccl of, 474 
property, to, right of action m respect of, 473 
rights of ownership, to, instances of, 473, 474 
tortfeasor assumed to contemplate the, 471 
innkeeper, breach of duty by, as a tort, 466 
Insults to person, rights in respect of, 474 ^ 

insurance cards, non-return o|, too remote where non-employment reeults, 
471 

intention, alleged tortfeasor, of, relevancy of, 466, 46^ 

as affecting acts done in a paoticulaj: capacity, 468, 469 
excuse, 409 

cause of action as aftccted by,*467 

“conscientious," as affecting nature of defendant’s act, 468 t ^ 

how far relevant to justification, 409 
« may be immaterial as affecting liability, 470 
* relevancy of, as affecting quest^n of costs, 468 
relevant where payment of money compelled by tortious act, 468 
tortfeasor, of, ns affecting cause of action, 468 " 

joint tortfeasors, judgment as against, 488, 489 
liability of, 487, 488 
malicj^ of one as affecting all, 499 
no contribution as between, 489 
judgment, as against tortfeasors, 488, 489 

judicial acts, exviiption from liability of persons performing, 484 
justification, as defence to action of tort, 492 — 601 
V availability in special cases, 499 

V intention relevant to, 469 

moral or religious duty no ground of legal, 469 
right of^actiou of person injured by act done without, 492 
leave and licence, authorisation a defence based on, 600 
legal injury, act to be actionable must cause, 470 
liability, qualifications of, ^7 ^ 

liberty of action, rights in general as to, 476 
lunatics, liability for tort, 478, 479 
malice, as paft cause of action, 467 

miss^tement of fact as evidence of, 474 
natfire of, to be proved, 474 « 

one of several joint tortfeasors, cffcct^f, 499 i 

tqrtious acts of which an essential element, 467 * 

“ malice," definition dt, 467 

married women, liability for tort, extent of, 478 

master, liability for tortious act of servant, 486 ^ ^ 

misfeasand, liability of public body for, 484 “ 

wheae no distinction between nonfeasance and, for purposes of 
tort, 481, 482 , ' 

moral duty, not a ^ound affording legal fha^cation, 469 
negligence, act of, as misfeasance or nonfj^an^ 46? 

« arising from manner in performan^ of stati^^ory duty, liabilify, 

496, 497 a J • 

nonfSdsanoe, where no distinction between misf^ance and, for purposoi of 
tort, 481, 482 > #ir 
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“not as^to defence of, 497 

nni&ance, when commission justitmblc, 468 

obstruction, exercise of right of cafrying on pursuits of, as a tort, 

^ouster of jurisdiction, where act committed abroad, 491 
ownership, Injury to owner’s rights of, instancy of, 473, 474 
partly, relation of, as giving rise to special d3ence, 499 
^ partners, liability for tort inter te, 485 « 

partnersh^ firm, rights in respect of tort, 464 • 

• passing-oflf, as to the effect of fraudulent motives in cases of, 46b? 

“ person," mean&g of, 463, 464 * 

principal, liability for acts of agent, 476, 477, 486 

profit d prendre, nature of rights of owner of, 473 
property, injury caused m defenco of, when justifiable, 498 
possession of torts aruung from, 497 * 

wrongs primarily affecting, 472, 473 
public bodies, exemption from liability for acts committed unde 
powers, 481 * 

liability for acts of agents or servants, 480, 481 

• , body, liability for misfeasance, 484 

« where act done without justification, 481 

• officers, liability of public bodies for tortious acts of, 480, 181 
right, Attorney -General as necessary party on infringement of, 464 

in respect of performance of statutory duties, 483 
release, consideration not necessary to bin'^mg, 500 
religious duty, not a ground affording legal justification, 4G9 
jreBtsMdnt of liberty, Actionable where not amounting to imprisoniiioiit, 475 

• rights, ait in exercise of defendant's own, effect of, 468 
self-defence, acts done in, must be “ necessary," 498 

injury caused in, al defence, ^98 

ser^t, Independenf coutraitor as distinguished from agent or, 486 

• UabUity for tortious act, 484 

of public bodies for tortious acts of, 480, 481 
ship, capacity in which owners piust sue, 473 * 

tort committed on board a, jurisdicltion os to, 491 
elands of title, as to definition of, 474 y 

nature of proof required in action for, 474 
, • when offence committed, 474 

• special damage, effect where necessary to maJ^o causo of action, 404 

• Statute of Limitations, period within which action to be brought, 501, 602 
statutory authority, act done under, not actionable, 496 

defence, protection afforded by, 497 • 

duties, act done in pursuance of, os defence, 495 

adoption of remedies provided for breach of, 483 < 

classification of, 496, 496 • 

injury arising from breach of, when giving cause of act 
463 • 

necessarily resulting from exercise of, defence as 
496 • ^ 

proceeding for breach of, where no remedy proviOoxi, 483 
right fraction of person injured by breach of, 483, 484 
rights of public as to performance of, 483 
^ powers, exemption of public bodies in respect of Ifcrtious acU com- 
* mitted under, 481 • 

tort, action of contract as distingussbed from action of, 466 * 

definition of, 468, 46^ 

in rem, flature of, 472, 473 • 

remedies for, 490 — 492 • 

tortfeasor, as person generally liable, 47^ 477 

assumcA to coi^mplate the r^lt of tortious aCt, 471 * 

* basis of imposiuon of liability on, 471 

capacity A, as affecting tnaturo of act done, 498, 469 
conduct of, m affeq^ing cause of action, 468 , 

death of, as affecting rigM of aation, 602 • • 

^definition tf, 46^. ^ ^ 

*int6Q^on may ^e material when acting in particalar capacity, 

9 P of, b-jw far relevant, 466, 4«7 

tbrifeasori, joint, iudgmeit as against, 488, 489 
liability of, 487, 488 
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tortfeasors, joint, no contribution as* between, 489 

torts, classification of, modes of, 472 

trade unions, freedom from liability, Extent of, 484 

trivial act, whether justifying an injunction, 468 ^ ^ 

trustee in bankruptcy, wh<^ cause of action passes to, 602, 6(^ 
vexatious legal proceedings, as to remedy where person persistently insti- 
tutes, 468 # * 

vU major, whatsis included in expression, 493 
^tolenti n^fit injuria, application of maxim, 501 
voluntary act, relationship arising out of, 465 ® c 

waiver of right of action, effect of, 600 

what may amount to, 600, 601 

wife, liability o| husband for torts of, 487 . ' 


TRADJLAND TRADE UNIONS, 

abroad, reasonableness of restramt extending to place, 660 
accounts, trade union, of, general statement as to, 631 

rendering by treasurer, 633, 634 

action by and against trade unions, joinder of pwties in, 667 

rights, 664 — 668 

name in which registered trade union sued in, 622, 624, 664 
on the case, application of term “trade libel ’’ to, 671 
actionable wrongs arising out of operations of trade unions, 648—660 
Admiralty jurisdiction, as to r^iew of slave court orders, 639 
slaving vessels seized, 638 
slave trade as crime within, <>34 • 

Advisory Committee, appointment for furpo^ of the census q| production, 
614 


affidavit of documents, liabilitji of de^eniant in action for conspiracy as to, 

668 t * p 

agent, acts of, as affecting liability of trade union, 661 • 

« pwition of, in action for slander of title, 676 
aggrievea member of trade union, right^aa to application of funds to poli- 
tical objects, 610 • 

agreements, classification when in restraint of trade, 649 
restraint of trade, in, construction of, 664, 665 
restriction of user by, not a monopoly, 629, 630 
trade unic^, of, as to enforcement generally, 612, 613, 618 c 
effect of, 613, 614 *' 

enforcement not dependent upon registration, 624 
» meaning of, power of the court as to, 617 

when unenforceable, 616—617 
'^air gun, inclusion in provisions relating to pistols, 547 
ahu^amation, trade unKins, of, consent required as to, 634 
p registration of, 634 

anchor, Inclusion of shackle ” in term, 646 
anchors, Implied warranty on sale of, 546 

marking by manu^cthrers, provision for, 646 
private testing of, provisions as to, 646 
proof marks on, offences relating to, 64^ 
of, necessity for, 644 

• testilig of, provision as to, 646 ^ 

appeal, agpnst refusal of certificate of recognition of unregisteired Hrade 

union, 612 » ' • 

withdrawal or cancellation flf certificate of regifltratioii 
• trade union, 626 • 


apprenticeship, restrictive covenant in contract of, effect of, 667—669 
arbitrations, powers of Board of Trade in respect of, 616 
area of • ^traiflt, measurement of distance, 660, 661 ^ 

reasonableness of, 568, 669 * ^ 

assignment of leSl^, covenant in restraint of trade actfbmpanying, effect of, o63 
passing of restrictive coimnant by, 669^ 
assistant, when “ directly inteieatod^’ in f business, 676 
assurance company, registered trade umoq^is not, 669,* 670 
(ballot, members of trade union, by, how taken, 610 ^ 

rules las to, 611 * % 

^ necessary where trade union funds to be used for poliacal objed^ 609 
barber, not a tradesma]^ 610 A 
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.trade t^^ion, costs of legal proceedings not within meaning of, 616 
• enforcement of agreement to provide, 619, 620 * 

bias of justices, disqualification in ceapcct of tiade union ollonce, 638 
Bible, Crown rights m respect of printing of, 527 
^lack lists, l^ue of, principle applied to, 658 

Board of Tradet, appointment of Advisory Coftimittoc for purposes of census 

• of production by, 51 A 

chairman of trade boarijby, 520 * 

duties of conciliator appointed by, 618 • ^ 

Vatablishment of local conciliation boards bf, 617 
functions of the, 513 

investigation of complaints by workmen by officers appointed 
by, 624 

order for minimum rate of wages by, 521> 

.power as to conciliation m trade disputes, 617 

to make arrangcment.s with trade umon aa*to un- 
employment infuiauco, 670, 671 
proceedings on order suspension by, 022 
registration of conciliation boards by, 516 
regulation of chain cable and anchor testing by, 646 
TBook of Common Prayer, rights of the Crown m respect pf printing, 627 
bounties, payment on seizure of vessel cng:iged in slave trade, 637, 638 
branches, relation ^etwe^m trade union and its, G61 
burden of proof, as to illegality of contracL 572 
“ business,’^ meaning of, 611, 671 
busiuees, restraint or» of, validity of, 657 

gbusmessee. list in which restrictive covenants have been considered, 583 — 589 
“ carry ot business,” meanitkg of, refernng to Mayor’s Court, London, 676 
carrying on business, when not NWtbin certain area, 580 
census of production^ additnyial information to be added to forms of, 616 

• appointment of Advisory Committee for purpooea of, 614 

date of, 614 • 

dclivciy of fiUed-up forms, 516 ® 

penallics A respeeb of, 016, 616 

^ preparation of forms of, 614 

secrecy of returns, d16 

certificate, reg^tration of trade union, of, 622 ^ 

• withdrawal £r cancellation of, 625 

• unregistered trade union, aa to, 611, 61* 
chain cable, inclusion of ” shackle ” in, 646 

cables, duty of marine store dealer as to cutting upp 644 
implied warranty on sale of, 646 
private testing of, provisions as to, 646 
proof marks on, offences relating 546 

.of, necessity for, 644 ^ 

testing of, provisions as to, 646 • 

change of J^ality, as affeutmg nature of business, 664 
charts, rights of the Crown m respect of printing of, 527 
chicory, combination of businesses of dryer a4id*roastor of, regulations, 639, 640 

• penalties for offefices relating to, 640 

statutory obligation on dryers and roasters of, 639, 640 
circulars, publication for purpose of injuring person in busirfiss, liabilit]{, 668 
rly .nt proprietor, not a trader for purposes of carnage licenccijiuty, 510, 611 
City of London, customs and bye-laws of force in, 031, 682 
coach proprietor, not a tradesman, olO 

* Mttogvium, foitoer hecessity^o show, in action for slander of title^678 
combination, acts done by, amounting to conspiracy, 166, 666 

legality where in furtherance of trade dispute, 669 
registered aa a trade union, ^tus of, 698 • * 

rme as lb lavifllul acts becoming unlawful when do^by, 668, 667 
workmei^ of, former l§w making criminal oangplraeyy 638, 689 
^ not nccessyily conspiracy, 639 
eompany, when “ subsidiary,” 514 e » 

competition, agreement to prevent, not amounting to monopoly, 

Oomplaint< right of workers to make to trade board, 524 
“ concerned,’’ meSming of, 676 
omoiUatlon board, dennition of, ^6 

bOBid^ condt^ft of proceedings before, 
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OQQCiiiation boards, local, eetablishment by Board of Tra|e, 517 
register of, 516, 517 
registration of, 6]»6, 517 
returns by, 617 

settlei^t of disputes by, 616 / 

duties where l^pointed by Board of Trade, 518 
. ^ po|fer8 of Board of Trade as to, 617, 618 

condemnation, •vessels seized when engaged in slave trade, 637 
• oonddonAial employment, rights of master in reepect oL 558 
conflict of laws, as affecting contracts in restraint of tr€c4, 683 
consideration, agreement m restraint of trade, for, adequacy of, 666 

must be legal, 566 
necessity for, 564, 666 

\fhat constitutes, 666, 666 • 

Conspiracy and Protection of Property Act, 1876, offences under, 643, 644 
co&piracy, combination by workmen not necessarily, 639 
division into classes* 640 
former statuory offeifbe of, by workmen, 638 
trade union not liable to criminal prosecution for, 613, 6H 
where there is no trade dispute, 656, 666 * 

construction, contract in restraint of tr^e, 670 — 672 ** 

contract, fr^om of, essentials to valid restraint of, 649 
of employment, when invalid, 666, 667 t 
restraint of trade, in^ application of Statute of Frauds to, 675 
breach of, remedies for, 580, 681 

upon wha* depending, 576^ 576 
burden ^ proof as to, 572' , ^ • 

construction oi, 669—672 
•list of tffados, businesses and professions in 
which considered, <183—689 
must be certain, 667 
not unreasonable where executed, 666 

• 8everabili|y of, 672, 673 
unenforceable when t«iding to create a monopoly, 628 

costs, not within meaning of “ I;mnefit6 ” under trade union rules, 6i6 
Crown, exclusive rights in the, 627 

inability to grant monopoly, 626 • 

custom, restraint of tmde by, 630, 631 * ^ 

trading in City of London as affected by, 631, 632 • 

customers, restraint of trade limited to particular, as reasonable^ 563 
damages, actionsfor trade libel, in, nature of, 677, 678 

as remedy for breach of covenant in restraint of trade, 680, 581 
► offer to pay, no release from covenant in restraint, 682 

• right of covetantee where sum fixed, 681, 682 
dealer, business of, as distinct from that of manufacturer, 578 
delegate mating, pgwer to alter rules, 631 

trade union, extent of liability as agent, 662 
director, connexion with company’s business, 676 
disputes, settlement of, 516 

dis(|ualification, justices in respect of offends under Trade Unfoa Acts, 

<()jsBoiation, trade union, of, distribution of funds on, 636 
• provision for, 634 

district tftide oommittees, constitutioy of, 520 

delegation of powtos by, 6^0 

• recommendation of minimum rates by, 520, 531 
doctor, reasonablenete of restraint in respect of residence of, 559 

when practising within w area of restraint, 570 
domestic Dorpotes, trade purpos^ as distinguished 510 
refuse, os distinguished from trade Tdn8e,ol0 
dianken -personpsale of pistol to, offeree of, 548 * 

Section expeos^ right of trade uni^ to applv finds in, 608 
employer's liability msuranoef position oF trade union camisg on bmineii ol 
670 ; • 

executor, duty to account for goodwill, 593 * 

'* exfjTcising a trade or business,” what is implied by, 513 • 

— ^. 1 . «... ^ 


ezpfhsiOQ from trade union restrained by injunction, 619, 
turner, not a tEade6Dq|n, 510 f 
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TRADE AND TRADE UNIONS— 
following, ofifence-of, 646 

form#, census of production, for, preparation of, 6U 
return of, 616 

freedom of trade, general principle of, 626, 626 
iniendly Soc^ties Acts, trade unions, when subjoct to, 668, 669 
funds of trade union, distribution on <iifl8olution,*635 
gestutes ** as amounting to intimidation, 642 ^ 

• g^will, agreement to sell apart from premises, effect of, 6g6, 697 
attribut£ of local situation attached to, 693 « 

definit^^ of, 690 • 

executor’s duty to account for, 693 
existing reetricUve covenants as affecting value of, 692 
how far separate from business or premises, 692 
implied, transfer of, 693, 694 • 

liability to stamp duty, 693 
none in practice of a solicitor, 691 
personal and local dl8tlfagul^hed, ^90—592 
position of vendor of, 695, 696 • 
rights of partners pending sale of, 695 
transferee of, 694 

writing not necessary to transfer of, 694 
Home Secretary, power as to regulations governing registratio 
unions, 623 • 

hosiery tnanufacturers, duties where giving out materials to workme 
husband and wife, os interested paitiee in a business, 577 
“ illo^^ means,” perfoJbiance of act by, mcanmg of, 653, 654 
income tax^ exemption of trade union from, 634 
infant, as member of trade union, 027 

contract in restraint ot trade alTcctu^, elb'ct of, 567, 508 
injunction, applicatioi^of trad^j muon funds re^t rained by, 618 — 620 

* enfoicing of covenant m restraint of trade by 580, 581 
restraint of ciiminal acts by, 648 

trade libel rcstialned bv, 681 
inquiries, ns to institution of, 616 * • 

” intereiApd,” meaning of, 576 * 

intimidation, as criminal offence, 641 

workmen, of, offence of, 614, 046 

Jurisdiction, fHum objection may be taken by trade ^on to court’s, 621 
justicoe, (lihqnalilicatioii of, in xespeet of offences undCT 'Trade Union Acts, 638 
justification, acts for which not neces.sary when in furtherance of trmlc dispute*, 
669 

what constitutes, 660 
land, acquisition by trade union, 632 

' monopoly of trade as distinguished from liccnac over, 627 
' vesting in trade union, 632 ^ 

law reports, publishing and sale of, as a business, 510 ^ * i. r n-o 

lease, covenaiitfin restraint of trade accompanying assignment of, effect of, 
•tegal aid, provision in rules of trade union for.legahty of, 629, 630 
licence, grant to testers of chain cables and anclfors, 646 

• required by tobacco*growers, 641 
licensed tester, offences by, 646 

lien, chain cable or anchor tester, of, 645 T, * ^ro • 

lists, ipiXblication for purpose of injuring person m business, liabj^ity, bois 
locality, change of as affecting natui^ of businesSj 664 
^mndoD, meaning of, 671, 683 

“Wiatic, sale of ptstol to, offerice of, 648 • 

maintenance, l^al aid by trade union to member amoun^ng to, o.m • 
malice, lawful act done with, illegality of, 661, 662 

• question as to^ot left to jury, 662 • 

sitare where wAkmaR induced to leave employment, 660 
*- proof necessary fh action for slander of title, 673 • 

of in action ior trade Ub^ 679 
what may sunount to an ac®on for slander of title, •o7f, o7o 

manager, when “directly interested^ in a business, 676 , . - 

flMAdamw, pAwer to compel the taking of evidence as to slave trade oflcnco 
,brOiid,6fe,6jP^ . I 

mtanfactare, as to meaning of, 611 
miiine itore dealers, ciittin^«np of cables by, 644 

HJU — ^XXTO. * ( 48 ) 
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marine store dealers, duties of, 643, 644 
markets, attempts to control, effect of, 627, 628 
marking chain cables and anchors, *646, 646 
medical societies, power to contribute to, 669 . 

member of trade union, eights as to application of funds (p political ODjects, 
609, 610 t 

jQfcinlicrahipjpf trade union, what constitutes, 620, 627 " 

merchant, business of, as distinct from that of manufacturer, 678 
s minimiim piece-rate, fixing of, 621 

rate, duty to pay, 623 *' , 

fixing by trade boards, 621 
notice of projioaod, provision for, 621, 622 
Older by Board of Trade as to, 622 
^ payment in respect of piecework, 624 

recommendation by district trade committee, 620, 621 
when operative, 622, 623 

molestation, not necessarily iu^al when causing damage, 660 
“ molestation,” as criminal offence, 641 

what may amount to,' 612 
Monopolies, Statute of, provisions, 627 

monopoly, agreement to prevent competition not amounting to, 629 
restrictions on user not amounting to, 629, 630 
rights over land as distinguished from trade, 527 
solo exercise of t^odc as a, 526, 627 
unenforccabihty of contracts tending to create, 627, 628 
motive, nature where injury caused by inducing Strikes, 660 * 

name, restraint of trade under part^ular, ^ reasonable, 663 (> 
trade union, of, change of, 624 

regisAration refused for resemblance, 624 
national health insurance, power of trad(^ union tb become approved society 
for, G70 « ' " 

•lotice, proposed minimum rate, of, provision for, 621, 622 

• withdrawal or cancellation registration of trade union, of, 626 
obstruction, as criminal offence, 641 

not necessarily ^legal when causing damage, 660 < 
oflScers, trade board, of, appointment and powers of, 524, 525 
union, of, actions by and against, 665 
old metal dealers, ynviction of, effect of, 542 ‘ 

oefinltion of, 641 

issue of search warrant in respect of premises of, 642 
cr police regulations in respect of, 542, 643 
quantity to be purchased by, 643 
registration required in respect of, 641, 642 ^ 

' order of Registrar Uf Friendly Societies as to breach of rules, enforoeipent 
, of, 610 

suspensJon, procedure by Board of Trade after making, 622 
original clients, what are, 679 ^ 

Parliament, report of conciliation proceedings by Board of Trade to, 
right of trllde union to maintaiq luembeis of, 008 
part performance, necessary to relief against breach of covenant Sn restraint, 
681 


, parties, /binder in action against trade union, 667 

partn^fc rights pending sale of goodwill, 696 ' 

partnership, as consideration for restraint of trade, 666 
peaceful picketing, legality of, 047, 648 ^ ^ 

peiiitties, in respect of census of production, 616, 616 *• 

• liabilitjr of old metal dealers to, 543 

trade ^ion on failure to render general statement to, 631 
• offences by trade union officers, ^36— 

unlawful sale of pistols, on, 647, 648 ^ ^ ^ 

penalty, failure to pay minimum late, 623 
persuasion, when acts of, not actionable, 651 ^ 
picketing, aa*^amounting m intimidatfen, 644—646 
piecework, payment of minimum rate[ in respect 5f, 624 , 

piracy, slave tjade as, 534, 636 , 

Distol, deflnltion of, 646 C 

sales, register of, 647 ’ 

pistols, offence of ^rrying, by person under Ss years, 647, 648 
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pistils, offciice M sale to lunatic or druoken person, 548 
penalty in respect of unla^lfcjflll sale of, 547 
restrictions on sale of, 646 

•pleading, judicial notice of lUegalily of covenant in restraint in absence oC 
582, 683 \ / • 

police, power to make regulations as to old metal dealers, 642, 543 
political fund, rules relating to, 609, 610* * ' • ‘ 

objects, application of funds of trade union in lurthcrajice of, J08 
\ association of unions for purpose of applnmiion of funds 
• to, 611 

ballot necessary before fui^ds of trade union aj>pliod in* 609 
exemption of member of trade union from liability to contri- 
bute to, 610, 611 • 

levies for, rulea governing, 611 

objection by member of trade union to contribute •□wards, 
notice, 610 • 

right of comjilaint a» to breaeli of lulee as to application 
of funds to, 610 

^livate testing of chain cabk'S and anchors, 646 

professions, list in which restrictive covenants liavc been considered, 683 — 689 
profit, not essential to definition of trade or businoHS, 511 
prohibition of acuon against tra<lo union, application, 667 
proof maiks, offences relating to, 516 

stamping on chain cablc-s and*auchors, 645 
property, trade unio%, of, acijuisition, 632 

• offences by officers relating to, 636, 637 

• 'Vesting ^f, 632 . 

“ provident benefits,” meaning i^ith reference to mcomo tax exemption, 634 
public policy, decisi^^s upon, to what subjet't, 649 

• restraint of trade as affected by, 648 
puffs, action for trade libel not arising out of, 680 

“ purchase,” meaning where relating to trade unions, 632 

quorum, meeting of trade board, *520 

registered oflioo of tra/le union, necei>siLy for, 625 

trade union, number of meinbft-s forming, 621, 622 
status of, 623, 669, 670 

Registrar oi Briendly Societies, functions of, in respect of trade union ruia^ 
, 609, 610, 622 • 

grant of certificate by, Oil, 612 
registration of trade unigp by, 622 
regiatration, amalgamated trade umona, of, 034 
conciliation board*, of, 516, 517 
old metal dealers, of, 641, 642 ^ 

trade union, of, application, 022 

cancellation of, 625, 626 • 

carr\ing on business in innre than one country, 
626 

certificate of,*62i 
effect of, 623, 624 
regulations governing, 621 — 623 
right of appeal against on refuaal of, 623 
rel%a^^ of restraint, consent on one occ.-wnm not amounting 680 * 

leporte of conciliation proceedings, duly of Board of Trade * “ ‘ , 618 
representatives, passing of restnctife covenant on death to, 

Ircsidence, restraint as to, r^sonablenoes of, 559 
restraint of trade, agreement, by, 648 — 689 • 

agreements in, classification of, 649, 555 
• construction of, 564, 660^ 

• • must be certain, 667 

• of trade union in, 613 • 

appUc^ion of Stanite of Frauds to contract in, 676 
as to customeniof l^ines^ when reasonable, 662. 
brea^Jh of contract in, upon what depending, 676, 576 

coveAnt in, remedies for, 680, .681 
burden of proof of illegality of contract of, 672 
business falling within description in covenant in, 67%, 67 
consideifition for, must be legal, 665 
consjrucfton of ambiguous clause iifcontracb in, B70 — 678 
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restraint of trade, construction of contract in, 669, 670 1 

contracts in, as affected by conflict of laws, 583 
affecting infants, 667 — 669 
parties to, rule applicable to, 667 ^ 

• trades, businesses and professions in whicn con- 
sidfered, 683—689 ^ 

of employment, when in, 666, 667 * 

covenant in, accompanying assignment of lease, effect of, l5'62 
custom in, 630, 631 y f 

customs affecting the city of London^a^ to, 631, 682 
difference as to reasonableness in employment and sale of 
business, 667 

former distinction between general and partial, ^0 
functions of judge and jury in deciding as to, 668 
general, what constitutes, 661, 662 
illegality of^strike in, 602, 603 
judicial notic^ of illegality of covenant in, Ji82 
legality of trade union as being in, a question of construc- 
tion, 604 • ^ , 

meaning of “ trade ” in expression, 611 
infiasurement of distance affected by, 660, 661 * 

none in gross, 566 

not unreasonable where contract executed, 666 
part perfof mance necessary to relief against breach of cove- 
nant in, 581 

jirutection of covenantee’s intertlst ns affecting ralidity of, 
655 e t f 

reasonableness of, test to be applied, 664 
« arfta of, 668, 559 

when areaeextcndfTover the whole ^world, 560 
rocpiisitos of, valid, 563 * 

rule of trade union may be legal though in, 606 
btulutory, classification of, 632, 633 
time limit ol, how considered, 601, 602 
under partisular name, as reasonable, 663 t 
“ unlawful,” meaning of, 649 
unreasonable, effect of, 572, 673 ^ 

what constitutes, 663, 664 ‘ 
validity of, how determined, 552 
valuable consideration necessary to valid, 664, 566 
<■ varieties of subjcct-matkT as affecting, 666 
restrictive covenant, rights of vendor of goodwill in absence of, 696, 696 
^ value of goodwill as affected by existence o4 691 

‘ covenants, Examples of, 683 — 589 

Revenue Acts, meaning of word “ trade ” for purposes of, 610 
revenue, protectioif of, 639 

rules, alteration by delegate meeting, 631 ‘ 

strike in breach of, m affecting right to strike pay, 630 
trade union, of, amendment of, 628, 62^ p 

contents of, 627, 628 
offence of giving false copy of, 636 
right to copy o^, 628 

where funds to be used for political objects, 6C9 
power of the court to entertain applications as to meaning*' 
of, 617, 618 ^ 

seameft, definition of, 644 ^ 

search warrant, is^o where old metal dealer suspected, 542 
seizors of voxels engaged in ^lave trade, protection of, 638 
severdbjUty or contract in restraint of trade, 672—67^ 
shackle, inclusion in terms “ anchor ” and “ chain cable,” 646 ' 

silk weavers, ^tickets to be given Tvith materials to, 540 
slander of titlCL action on the cas^analogous toj e?! 

* claim in reject of, mult be in defence of right, 676 
particnlara to be set o^t in action*of, 673 ^ 

proof of malice necessary in action 673 
I* trben action lies for, C72 <> 

slave, rights of foreign owner of, 634 
status of. 638 ^ 
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Slaye Trade ActSj^flfencea and penalties under, 53o, 636 
slave ^rade, Admiralty jurisdiction where vesseD engaged in, 638 

bounties payable to seizc^s of vessels engaged m, 637, 638 
condemnation of vessel engaged in, 637 
nature of crime within Adiniralty^jurisdiction, 634 
pwvei of High Court to»oompel taKmg of tnidoncc abroad, 63o, 
639 

protection of seizors engaged in, 638 
eeizuM of vesgeD engageti in, rights, 636, 637 
trexy^^ meaning of cxusting, 637 
slavery, abolition of, 634 
definition of, 633 

^ not recognifi^ by English law, 633, f>34 
solicitor, no goodwill in practice of, 691 • ' 

not a tradesman, 510 

when not carrying on busine,ss within proliibitcd area, 678, 67^ 
special daipage, necoiisity for proof of, in^action* ftir trade libel, 677, 678 
' pleading of, in action rtr slander of title, 673 
sjpMific performance, sale of goodwill apart from premises not enforced by, 
,,696, 597 

stamp duty, liability of goodwill to, 693 

penalty in agreement in restraint not subject to, 682 
Statute of Frauds, application to agrot'ments in restraint of trade, 575 
Monopolies, provisions of, 627 ^ 

statutory restraint, classification of, 632, 63d 
stock, ^anafer in absdhcc of trusUie where held by trade union, 633 
atnke, dc%iit:on of, 601, 602 • 

fund, support by public to, no liability attaching to, 604 
mamtenauco oL when illegal, 604 • 

, no illegality m combination contemplating, COl 
pay, poNjrer of the court to cntertiun applicahon as to validity of 
payment of, 617 ^ 

when members not entitled to, 630 • 

rule compelling may be illegal as befcig in restraint of trade, 602, 603 
tllreatening in order to procure distpissal as an actionable wrong, 668 
Summary Jurisdiction Acts, prosecution of olTcnces under Trady Union Acta 
under, 637^ 618 , 

Sunday Observance Act, 1677, persons not Ir.ulesmen undoi, 610 
tfisters, a,nchors and chain cables, of, licensing of, 5io 
offences by licensed, 546 

threat, definition of, 641, 642, 652 • 

of strike to obtain dismissal of workman as actionable wrong, 663 
“ threats,” use of as criminal offence, 611 • 

tickets, duty of hosiery manufacturers to deliver, o» giving out materials, 10 
time limit of restraint, how coasidered, 661, 562 ^ 

title, slander of, when action lies in resjiect of, 672 • 

tobacco, licMice required for growing, 641 
'torts arising out of operations of trade unions, 648 — 600 
trade J^oard, appe^tment ^f chairman of, 620* 
boards, complaints by workers t^, rights, 621 
constitution and procedure of, 619 
fixing rate of wages, 621 
matters to be e^asiden'd by, 621 
trades for which appointed, 618, 619 
dispute, act done in fuji-herance of, when legal, 664, 666 

a6ts in which justification not necessary in case of, HiO 
as to meaning of, 640, 650 • 

combi^tions lawful in furjjjerance of, 059 ^ 
conspiTacy w^ere there is not a, 666, 666 
• dispute^ot amounting to, 663 

existence of, a questio* for a jury, (^4 • 

meaning o#, 662 ^ 

* K requisites of, 662 • • • 

Trade DispaV^s Act, 19(J6, pleadingjpf, not necessary, 668 
trade, freedom of, ^26, 626 
• libel, apiilication of term, 691 
* devolution of ^use of action for, 680 ^ 

malice an csscfltial element in action foi^ <>79 
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trade libel, proof dadkge'in action for, 678 
* puffs not amounting to, 680 
requisites of, 676 • 

when injunction granted in respect of, 681 
words may be subject of, 676 
meaning for purposdl of the Revenue Acts^ 610 f 
purposes, as distinguish^ from domestic purposes, 510 
* refuse distinguished from domestic refuse, 610 
^ secret, contract not to divulge, validity of, 667, 668 
supervision of the Board of Trade in respect of, ^13 
union, accounts of, general statement as to, 631 ' 

acquisition of property by, 631, 632 
Trade Union Acts, agreements not subject to, 699 
trade union, actions by or against, 622, 624, 664 

acts of agents as affecting liability of, 661 
t agreement, effect of, 613, 614 

enforcement of, 612, 613 
in restraint of trade, 613 
to provide benefits, enforcement, 619, 620 
when unenforceable, 616—617 * * 

amendment of rules of, 628, 629 « 

application of Companies (Consolidation) Act as to assurance by, 

■ 669, 670 

as to meaning of, 667 
ballot, rules as tot' 611 
cancellation of certificate of, 626 
change of name of, provisions, 62 i 
combination registered as, Status ‘of, 698 ^ 

common law, status of at, 00i\ 601 
conspiracy arising^out of operation of, Imv as to, 638—640 
definition of, 597 * 

dissolution of, provision for, 634, 636 
distribution of funds on dissolulion of, 635 
exemption from income tax, •■634 

liability, extent of, 665, 666 
extent of liability t)f trustee of, 633 
Friendly Societies Acte, when subject to, 668, 669 
funds, application of, in political objects, 608 ' 

C restrained by injunction, 618 — 620 , 

rights of aggrieved member, 609, CIO 
^ since Trade Union Act, 1913, rights, 608 

necessity for ballot where to be used for political objects, 
609 


infant members of, age at which admissible, 627 *■ 

land, holding of, by, 632 

‘'law governing prior to Trade Union Act, 19 13... 606 
higal am by, when legal, 629, 630 * 

entity where registered, 623, 624 
legality a qu(vitio!i of construction of rules, 604 
liability of officials of, C62 ' t i 

membership of, what constitutes, 626, 027 
^number of members forming registered, 621, 622 
objection to court's jurisdiction by, when may be taken, *62dl 
» • offences by officers of, 636—638 cj 

power of Board of Tracfe to make arrangements as to unem- 
ployment insurancfAwith, 670. 611 • 

I the court to entertain applications as to meaning of 
rules and agreements of, 617, 618 
♦ to acquire aicd hold property, 631, <332 
f powers of a, 606— 612 ‘ t 

pr^bition of action agdnst, 667 i i 

registered^offlce of, 626^ ^ 

legiftration of, ^1—620 € 

refusal on rwemblance af name, 624 
where carrying on business in different oountriet, W6, 

626 • 
relation between branches ftnd, 661 ^ 

rendering* of accounts by treasure^ of, 633, 684 
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txado union, rig'ht of action by or against, 6C4, 6#5 

• •tx) become an approved society, 070 

contribute to medical society, 669 
rules of, consents of, 627, €28 

may be legal though in restraint of trade, GO.') 

Y right to copy, 628 • 

where funds t^ be us^d for political objects, 609 
severability of legal from illegal objects of, 6^6, 606 , 

stat^ at common law, 600, 601 • • 

stat\ory objects of, 597 • • 

teA as to whether an association comes within delfnitioii of, TO 
torts arising out of operations of, 613—660 
transfer of stock in absence of tiustee of, 633 

trust estate of, on death or ch-uigy of trustees, 632 
vesting of property of, 632 

when illegal, 600, 601 . 

where funds to be used for fiolitical objects, 609, 610 
unions, amalgamation of two or giorc, consent of, 634 
association of, for political objects, 611 ^ 

Crade,” meauiug of, 609, BIO 

*lrader, when carrying on business within area of restraint, 679 
trades, list in which restrictive covenants have been considered, 583— .>89 
right to cajry on any number, 626 
“tradesman,” meaning of, 510 
traveller, area of restraint in respect of, 659i 
treasurer of trade unipn, rendering of accounts by, 633, 634 
^Lni8t*est^ of trade union, vesting of, 632, 633 
trustees, Trade union, of, actions bjf and against, 66.6 
extent gf liability of, 633 
# transfer of stock In absence of, 633 

• vesting of property in, 032, 633 
unemployment insurance, power of the Hoard of Trade to make arnngc- 

menta with trade union as to, 670, 671 . j» . • 

** unlawful,” meaning where refetring to nurposes of trade union; 622 
• nuiegii^ered trade union, appeal by, on refusal of certificate of i (cognition 
as trade uiiicA, 612 

right to certificate of recognition as tr.idc union, 61 1 , 

^ * 612 • 
•usual covenant, covenant in rest raint of trade not., 5^ 
ut rsi valeat quam per eat, application of maxim, 670 
valuable consideration neci.'.ssary to v.ili<l restraint of trade, 664, 66.6 
vessels, right of seizure where engaged in slave tradc,^ 6.1^, 537 
wages, duty to pay minimum rate, 623 

fixing of minimum rate, 621 ^ 

minimum ratq of, when operative, 522, 523 
regulation by trade boards, 518 • 

waiver, breach of covenant in restraint, of, 680 • 

• watching and besetting, when an offence, 646 

wharfinger, carrying on business as, whon^i c^ipor.ation not, 61- 

wif(| as interest® party fh business, 677 

women as members of trade boards, 619 

workers, complaints to trade board by, rights, 624 ^ 

wirlflbien, meaning of, 662 • 

RADE MARKS, TRADE NAMES AND DESIGNS ** 

• accounts of prtflts, relief foa infringement of trade name by way ot, 7/2, //» 

acquiescence, as defence to action for infringenu nt of trade nan*, 774 
action, infringement of design, for, courts having jurisdiction, 743, 744 ^ 

• prigieduie, 742 ^ 

, • tfade mark, for, courts having jurisdiaion, 719 

• 9 procedure, 719, 720 

passing-off, for,^ction8 anillogous to, • 

adTcrtisois^t, acceptance of ^plication for registration, 704 
agent, falsely representing to restraint fff, 757 • 

pattots, designs and trademarks, employment of, 687 
imiered persoif, right as to correction of register, 714 

• . • who is in resfWKJt of design, 728 a 

imy be in respect of registered mark, 714, 71S 
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TRADE MARKS, TRADE NAMES AND DESIGNS— coiirirmai. 
amendment of register, j^rovision for, 707 

appeal against decision of registrai, procedure, 706, 70o, 736 * 

application for registration, form of,*703, 704 
j arms, right of r^istrar on application for registration of, 698 

“ article,” m^ing where relating to designs, 727 ^ 

artistic merit, as aifecting^registratiop of improvement in ^jsign, 731, 732 
assignment, registered design, of, 744 • 

• tr^e mark, of, rights as to, 709, 718, 719 * 

^ name, of, 766 . « 

associate* marks, when mark required to be registered a8,/02, 703 
Board of Trade, power as to marking of articles bearing* design, 741 
st-andardisatiou marks, 686 
special order for registration by, 694, 696, 704 
British possessions, applications for registration of designs by personl'in, 736 

trade marks by persons in, 

c 708 

burden of proof, on application lor rectification, 716, 716 
f trade mark, 701, 702 

where restraint of use of local name sought, 768 , 

buttons, false making of, offence of, 726 * 

cancellation, registration of design, of, liability of proprietor on non-delivery < 
of specimen articles, 740 

certificate, registration, of, grant of, 707 ,, 

validity of trade mark, of, grant by the court, effect of, 721 
Christian names, registration (A, 091 
combinations, aa distinctive mark, 696 i 

designs, of, cases where held registrable and no^ re^trable, 131 
new and old designs, registration of, 731 
compulsory marks, articles subject to, 722^723 
” copyright,” meaning where applied to designs, 727'i‘ 

cotton goods, application for registration of marks relating to, provisions, 707 • 

, marks for, Manchester register of, 686 

Crdl>^n, Rritish Royal, not registrable, 698 
^ custom or trade to use names aq^l get-upS’, evidence of, when admissible, 770 
Cutlers’ Company, application for registration to, when made, 707, #’'08 « 

cutlery, false marking of, offend of, 725 
damages, liability of infringer of designs to, 742 , 

• trade mark to, 720, 721 • ^ 

relief for infrligcment of trade name by way of, 772, 773 i 

death, cause of action in respect of infringed trade mark survives on, 730 
deception, cvideMo of, admissibility, 771 
deceptive marks, not the subject of registration, 099 
^ rectification of register m case of, 710, 717 

when rjarks deemed to be, 701, 702 
name, restraint of use of, 701, 702 
defences, actKii for mfriiigcraent of design, to, 743 

special, to action for infringement of trade name, 774 — 777 
descriptive namc^'*, cases in which infringement restrained, 763 
rights wher3 applied to goods. 769 

‘‘ design,” meaning of, 726 * I • 

designs, artistic merit as affecting registration of, 731, 732 
combination of new and old, registration of, 731 
‘ combinations of, cases where held registrable and not registra^b^ 731 
co«s4ructioQ of, 736 

examples capable and not capable of registration, 730 
fraudulent use of imitation of registelfed, offence o6, 738 ^ 

improrement% must be shown before capable of registration, 731 
increased utility in, effect of, 732 
mfringenent of registered, what will amount td> 739 
^ %BW ” or ” original,” as registrable, f28, 719 
old, new^pplication of, 729, 730 i 

protection afford by registration, 730 i 
,of, period of, 78# t 
purpose or, 729 , 

rectification of register of, 728 ^ ® 
regiatef of, purpose of, 727, 728 . 
registered, offences relating to, 7f4 
rentable, prior publication as affectiijj^, 788 
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desims, regifltra^an of, application for, 734 — 

^ of Patent Office regulations to, 737 

canccllationv 736, 737 

^ eflfecta of, 738—740 

office procedure Tolatmg to, 737 
Btat^ry protection of, 72i]; ^ 

• textile classes, for, applications in respect of, 736 
validity favoured, in case of doubt, 735 * 

disclaimer, right of registration authorities to require, 706 ^ 

distinctive ma^kill phot^apTis as, 696 • 

what may be, 696 

registrable majks required to be, 695, 696 
words, lists held to be arid not to be, 693 
dyeS goods, false' ma^'king of, offences relating to, 725, f26 
evidence, action for misuse of trade name and g« t-ui), in, 771 

ea to custom affecting use of trade names and got-ups, 770,«f7l 
trap orders as, how viewed by the coUrt, 771 
false entries, offence of causing entry hf, 721 
, marks, application to goods, offence of, 725, 726 
* trade descriptions, application to goods, offence of, 725, 726 
fancy name, infringement restrained, 754 

prevention of wrongful user of, 7<)3 
treatgnent of personal name attaclie<l to goods as, 757 
words, list of words held to be and mit to be, 692 ^ 

foreign countries, applications for rcgistraflon of ^designs by persona in, i36 
marks, regisfration of, provisions as to, 708 
fraud, r^usal of registration where mark us<xi for purpose of, 697 
fraudulent trade of plaintiff as defence t^) action for infringement of trade 
name, trade mark or phasing ♦!?, 774 ^ 

general user, as defence to ijction for infringement,, n7 
genuineness, warranty of, as to tiade mark, mark or trad' description, 

geogr&phical names, modification of rule as to registration of. oil 
Set-up, evidence of custom as tft use of, •admissibility of, < 1 
♦ legal proceedings in respect of, statutory provisions, d)/— 769 
passing off by means of, right of action as to, 765 
practice of trade to be considered in respect of, <6.), 
sinfilarity of, as an infringement, 712 
- test to be applied in considering diceptiof by, 760, 

gold platc^ marking of, 723, 724 -rn -fit 

goods, application of new names to, rights, <60, <6i • 

rights as to descriptive names of, 75,1 ^ 

trade names of, rules as to coinpaii>,on of, iG4 
goodwill, registered trade mark not assignalilc apvt from, 718, 7 
trade name attached to, 763, 761 ^ ^ 

Government marks, forgery of, offence of, 726 ^ 

holding out,Votection of persons against, 749 

ignorance, infringement of trade name in, fcow viewed bv the court, 
imitation, designi, of, mga m, effect off 739, 710 

• f offences of fraudulent use of, 38 

silver, marking of, offences relating 725 
trade mark, of, a qu&stioii of fact, 712 
imforted plate, provision for marking. 721 
importer, innocent, may be infringe^, 710 
improvements, registrable dgngu must shiiw, 731 

'inmngoment, P±rWnsi.Insd,ctio„ inaction, for,*7« . , 

defenc&s to action for, 743 
• l^al prococdingt in respect of, 74t, 74- . 

• what w'lil amount to, 739 ^ 7io 

trade rfark, of, court* barlnR ** 

• legal prpcccdiDg in aspect of, 719 /- 

niurc of, 71Q» • x 

pttoonal names may not 1^, 713 
rul^of comparison 711 , _ 

sirlilarity of get-up, effect on, < 12 ^ 

test of, 710, 711 7(17 

ram#, get-up or mark, “-^4 * 

0 fif, acquiescence as special defence to, < ^ 


766 


767 



Index. 


TRADE MARKS, TRADE NAMES AND DESIGNS— 
initials, protection of ase its trade name, 750 

injunction, form of order for, in respect of action for pasftng-ofiP, 772 • 

infringement of trade mask or name, as to, how far confusion 
. necessary to grant of, 747, 748 

• names restrained by, cases where, 749, 7^1, 

• 7^, 757—764 i 

right to, in respect of infringement, 720 
inspection, regi^r of designs, of, rights, 728 
^vented ^ord, misspelling not sufficient to make an, 689, ^0 
• test of, as capable of registration, 688, 68^ 
what constitutes, 689, 690 • 

jurisdiction, actions for infiingement of design, in, 743 

trade mark, 719 

procedure where party out of the, 718, 728 
label, infringement of, 710 

• placing trade mark on so as to deceive, effect of, 716 
lapse of time, as affecting right t§ object to registered mark, 718 
legal proceedings, infringement offregistered design, on, 741, 742 

trade mark, for, 719, 720 

name, mark or got-up, on, 767—76^ 

Rcenccs, registered designs, in respect of, 744 ** i 

linen, marking with false description, offence of, 726, 726 
Rquidator of company, right to apply for correction (jf register, 713 
local names, burden of proof in action to restrain use of, 768, 769 

cases in which infringement restrained and not restrained, 763 
right to attech to goods, 767, 7B8 • 

when use of restrained, 762. 763 * ^ 

mala fidvs, as to imitations of designs, considdlation of, 739, 740* 

Manchester register, applications as to designs in* textile classes are made to, 

. ’736 • 

for registration in, provisions, 707 * t 
entry of marks for cotton goods in, 685 

* » procedure as to registration of designs in, 730 

* manufacture, registration of design may iUciclcntally protect, 730 

manufacturer, rights as between tradter and, in respect of trade nam|, 763, '^4 
“ mark,” definition of, 684 * 

marking, articles subject of registered design, of, provisioq for, 740, '^41 
• marlis, compulsory, articles requiring, 722, 723 • ^ 

cotton goods, ftr, Manchester register of, 685 * 

gold and silver plate, on, 723 
pre-existjjig,, registration of, 692, 693 
register, contents of, 686 
^ standardisation, 685 
^ see also trade quarks 

merchandise marks, articles subject to statutes regulating, 722 — 726 •" 

metal goods .• application, for registration of marks relating to, 707, 708 
deftnition of, 708 t 

marks for, registration, 686 

misrepresentation, defendant, by, as affecting defence to action for infringe- 
ment, 776 * I • 

plaintiff, by, as defence to actions for infringement, 776 
• rectification of register where trade mark contains a, 716, 

• 717 • » 


misspelling! %iot sufficient to constitute invented word, 689, 690 
name, place of business, of, use by def&dant restrained, 765 

spgpial article, of, when registration rftused of, 69A • 

naqjee, personal, whe* use no infringement of trade mark, 713 
registration as trade marks, 688 

teseniblamce of, considcrrflion of the court in Aises of, 766, 766 
national flfcgs, representation of, not registrable, *fe98 • • 

new namps, rlg^s where appli^ to ™d8, 760, 761* 

'* new ” or “ original, ’’/befinitioa of, 729 « 

non-traden not i^uaJly protected, As t 
non-user, fectification of register on grovyad of, 717 • 

• objection to registration, 706, 706 

offences, in respect of trade marks, 721, 722 * ^ 

oppofttion to registration of trade marK, procedure, 706 * • 

partnership, power of jPegistrar as to apportionmint of trade mark on diaacto* 
tlon of, 719 . « ^ 


( ^ 
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TRADE MARKS, TRADE NAMES AND DKSlGNS~cr;n^t«u«f 
passing off, actio|^ analogous to actions for, 7T3,^74 
defences to action for, 774-777 
form of order for injunction m respect of, 772 
plaintiff’s inferior class of goods as supeuor class, right of action. 

on, 769, 770 • 

pVctice of trade as to g«t-up consMcrcd in relation to, 765, 760 
rignt of action in respect of, 766 

test to be applied in respect of Uie get-up, 76^ 767 * 

* latent OflSce, regulations of, as aiiplicable to registration of designs, 737 
patented article, %ame of, refusal of registration, 695 • • 

^ words relating to, when registration allowed and refused, 695 

Patents, Designs and Trade Marks Otlice, nature and jxnvcrs o^ 687 
per^nal names, right to attach to goods, 757 

when use of, no infringement, 713 * 

photo^aph, as distinctive muik, 696 

pictorial representation, us registrable distinctive mark, 696 
place of business, use of name by defcndrfht restrained, 756 
plate, imported, provision for marking,* 724 
• , marking of gold and silver, 723, 724 
•g)re-existing mai’ks, registration of, 692, 693 
prior publication, registrable designs as affi-cbd by, 723 
“ proprietor of a new and original design,” who is, 727 
proprietor, registeied design, of, duty of, 740, 741 

who is, 727, 74 J, 712 

rectification, register of designs, of, powers, v 28 
• trade marks, of, 713—718 

deceptive mark as ground for, 716, 
717 


noji-user as ground for, 717 

* • wlicji (lecejdivc label a ground for, 716 , 

register, correction of, rights of regist/'-red proprutor, 71 H 
or amendment of, 707 
* designs, of, inspection ot 728 

purpo^ies of, *727, 728a 

• • meaning of, 684 

rectification of designs, power of person aggiicved as to, 728 
^ • trade maiks, grounds for, 714 — 716 

trade marks, of, contents of, 686 

• inspection of, 686 • 

keeping of, 685 

words which have been rcfiisiMl registration, 6^ 

“registered,” falsely using in connexion with trade mark, offence of, 721, 722 
offences relating to sale of articles bearing designs and ^he 
word, 744 • • 

“ rc^tered trade mark,” definition of, 684 
registrar, appeal against decision of, procedure, 7(1^, 706 * 
discretion in, as to refusal of registration, 697, 098 
powers as to correction of regis4<*r and alteration of marks, 713 
right Ip move fpr correction of regislftr, 714 
trade marks, or, duties of, 680, 687 
registration, application for, 703, 704 

g certificate of, grant of, 707 • 

* cotton and met-al goods maiks, of, 707, 708 • 

combinations of new yid old designs as capable 731 
design, of, protection afforded by, 730 
dfisigns capable and not capable of, examples, 730 ^ 
of, application for, procedure, Wfi, 736 

of Patent Office regulations to, 737 
cancellation of, t36, 737 * • 

• effects of, 738—740 • 

* office procedure as to, 73iL 738 • 

principles gmding the cotkt as to, ’®'’‘ 
protoctfbn afforded *by, 736 • 

, nhe subject, 728, 729 

duration of, 708, 70^ 
lordgn marks, of, jltovisions as to, 708 

modiflcatioik of former strictness as to nature of worn caoablff 
nf AOA aHi 
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BADE MARKS, TRADE NA^ES AND DESIGNS— 

regi&txation, nature of words capable, 689 — 691 f ^ 

right of exclusive user obtained by, 709 
special trade mark, 704 • 

• trade mark, of, lapse of time as affecting right to object to, yS 

* when refused, ^96, 697 

who may apply for, 703 • f 

relief, nature of-cp’antod in respect of infringement of trade name, 772, 772 
reputation, as ilfecting user of similar trade name, 760 
^esemblante, as affecting registration of trade mark, 699---701 
^ marks held not a close, 702, 703 ^ « 

too near a, 702 

revenue purposes, as to marking for, 722, 723 

Royal Arms, representations not registrable, 698 «, 

Family, representations of members of the, not registrable, 698 
scandalous marks, not the subject of registration, 669 
scrolf, not usually a distinctive mark, 696 
searches, on application for registration, 704 

where application renders* special order of Board of Trade necessary, 
704 , • 

SheflSeld register, application for registration of marks in, procedure, 707, 7fi8 
marks for metal goods, of, 686 
shop, as to get-up of, 762 

silver plate, marking of, 723, 724 • 

imitation, marking of, offence relating to, 726 
Sovereign, representations of the, not registrable, 698 
special defence, to action for infringement of trade Arne, 774 — 777 • 

order, search where application leccssili^tes, 704 «. • 

trade mark, registration of, 704 

specimens, articles bearing registf:ercd design, of, aclivgry to controller, 740 
surname, when registrable, 696 * • , 

telegraphic addres.s, where use not restrained, 756 
threats, statutory right of action where made in respect of designs, 7|4 
thrM mirk nile, rights under, 777 ^ 

I trade mark, alteration of registofed, 713 

app<ial on refusal o| registration of, 706 
assignment of, 709 

certificate of validity of, grant by the court, (•ffe<;t of, 7*2^ 

character capable of registration, 687, 688 ^ • 

common law right as to, 744, 746 

defences to action for infringement of, 774 — 777 

definition of, 684 

extent of protoctLon afforded a trader in respect of, 684, 686 
falsely representing as registered, offence of, 721, 722 , 

fraudulent Aotive unnecessary to action in respect of wrong user 
of, 746, 746 

• usfer as affecting rights as to, 746, 747^ 
infringement of, nature of, 710 
toet of, 710, 711 

non-user of, as |;round for rectificatiQn, 717 j 
not assignable apart from goodwill, 718, 71lf 
offences in respect of, 721, 722 
o^fposiLion to registration of, procedure, 706 
jjpgistration of name as, 688 
* refused where itiscd fraudulently, 697 

renewed, how treated on re-regist^^tion, 709 
requirements as to, when other than word, 695, d! 96 
right of delusive user obtained by registration, 709 
searches on applicatign for registration, 7^ 
similarity of get-up as an infringement, ^12 
^special, registration of, 704 , 

timetfor wl^h remaining valid, 68B 
user as affditing registration 694, o95 , 

^when Calculated t« deceive, 7ul, 702 
^ registration refused, 691, 697 * • 

marks, classes of prohibited, 698 • % 

/ power of the Board of TradI to make special olders as to, 69#, 

^ 695 . a 

register of* contents of, 686 
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TKApE MARKS, TRADE NA.MES AND DESlGNS-co/i/trtw^i 
trade marks, i|^ter of, keeping of, 685 . 

i^cmblance of, principles applied in considering, 700 701 
wheg registered, 699—701 
wlieu registered as an associated mark, 702 703 
words registrable as, 688 * ’ 

naine,|assigament of, 766, 767 
• common law right in, 7i4, 746 

defences to action for infringement of, 774-#-777 
defendant’s acts as affecting misuse of, 769* 

• * '^769 “to®* “ nunuiaeftue, 

evidence as to custom with respect to use of, 770 771 
fraudulent intention in user of, effect of, 761 ’ 

°^74r ^ ^ ^ wrong user of, ^ 

user of, as affecting plaintiff’s rights, 746, 247 
important whore iimilar business earned on under same. 
760, 7ol • 

importance where attached to goods sold by retail, 763 
infringement of, legal proceedings for, 767—769 
injunction for infringement of, how far confusion necessary to 
grant of, 747, 748 

proprietary right protected in respect of, 748, 749 
jirotoction of initials as, 750 

relating to patent, design or^ecret process, rights as to, 761, 762 
right use, not usually inlerfend with, 749 
lights as between tmder and inaimfacturm, 703, 764 
where 8f a descriptive character, 759 
use of locffl name«.s, when rcstraimd, 752, 753 
, user be proved in action ?o restrain, extent of, 702, 703 

where attached to goodwill, 703, 704 • 

^ names, goods, of, 757—704 

rales as to comparison of, 704 . • 

trader, rights as between maiftfacturc% and, in icspcct of trade name. 703, 
•76# ^ 

tj^^orders, obtaining evidence of iufrii^cment by, how viewed by the court-, 

trustee iof bankruptcy, right to apply for correction of regisU-r, 713 • 

• unregistered marks, protection of, 684, 744 $ 

user, as affecting registration of mark, 694, 695 

general, as defence to action for infringement, 727 
nature of, in relation to registrable inaik, 695 

proof of, in action to restrain wrongful user of trade natnOj of, 

762, 763 0 

trade marks, of, offence where false, 731, 722 * 

watch cases, regulations as to marking of, 724, -725 
wood, invAted, what constitutes, 689, 690 • 


words, fancy, list of words held to be or pot to be, 692 
list wneie held infringements, 712 • 


1 not an infringement, 712 

to refer to character or quality of goods, 692 
to bo special and distinctive, 693 % 

have reference to character or quality of goods, 692 
registrable, lutare of, 68& • ^ 

legistratton of mar^ othw than, 695, 696 

JLMWAY8 AND LIGHT RAILWAYS, 
abandemment of tramway, effect of, 81^ 
acdileatf, workmeit totioe to be given on, 798 

• tramway companies’ liability, 798 • 

ad?eitlseiiie&t, delirerji of Frovlsidhal Order, ofterovisiAi for, 785 

• mtention to ap]||y fat amending offler as to light railways, 836 
local, authority, by, of inteition to leaife traway, 805 • 

• notice of applidtion to Light Railway CommisIkinerB, of, 820 
amending order, as to light ri^way, application for provision as to, CiO ^ 
. f objections to, 837 \ / 

^ undertaking, consent require!, 886 
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Tit AM Ways and light RAILWAYS-confmu 0 _. 

amending orders, as to Rght railway underbaking, scope, of, 83i, 835 
amendment, Prcr^ional Orders, of, procedure, 787 ‘ 

arbitrator, appointment in respect oft acquisition of land for light railway pur- 
• poses, 832 ' 

* matters to be^onsidexed on acquisition of land for light raway 
purposes, 8K , a 

arrest on tramcar is “ within the street,” 808 • / 

asjault by se^nts, as to the liability of promoters for, 800 * 

^ Board oJ^Agricultuxe and Fisheries, power to certify for light railway, 839, 84C> 
• powers relating to acquisition of commona 

for light railway purposes, 834 
when notice of application in respect of 
light railways to be served on. 821 

Board of Trad«, appeal to, on refusal of application by Light Eailv^y Com- 
missioners, 827 

♦ consideration and confirmation of order of Light Railway 

Comnii33ionc#s by, 828 

deposits to be irllide by promoters of light railways with, 822 
duties as to confirmation of Provisional Orders, 786, 787, 
on application for Provisional Order, 784, 785 ‘ , 
p4n to be deposited .with where tidal waters affectea byi 
proposed light railway, 822 

powers as to discontinuance of powcr%of promoters, 810 
ordm's of Light Railway Commissioners, 828 
report of Li^t Railway Commissioners to, 827 
borrowing powers', local authority in respect of H|ht railway undertaking, 
838, 839 ® 

bi caking journey, passenger no right as to, 8^8 
bridges, liability of promoter^ where tr.-Hnways 'carried over, 789 
supervision by road authority, 789 ^ • 

bye-laws, penalties for offences against, 797 * • 

regulation of military and naval tramways by, 817 
%. tramway working by, 796, 797 • 

carriage, tramcar as a, 796 » ^ 

carriages, military and naval ^amways, for, provisions as to, 81% • 

tramways, on, wheels of, 795, 796 
coach, tramcar as a, 796 • 

• commons, acquisition for purposes of light railway undertaking^ provisions, 83|t 
meaning off for light railway purposes, 834 • 

oompensatiori, Hability of promoters to pay, in respect of damage, 793 

payment by Crown where tramways appropriated to military 
purposes, 814 

local authority on purchase of undertaking of 
% tramway company, 802 ^ 

out of the deposit 812 

* g to trustees under light railway order, 833 
competition, as affecting application in respect of light railways, 820, 827 
oompulsoiy licence, as to use qf tramway, condition of grant and terms, 809** 
confirmation, Provisional Order, by Parliament, 786, 787 . 
consent, construction of tramway, refusal of, 782, 783 p * 

required by private promoters of tramways, 782 

i to amending order relating to light railway, 836 , 

* promotion of tramways, 782, 783 • 

oonstructjjMf of tramway trafck, provisions as to gauge and rails, 788 
costs, arbitration relating to light railway un^rtakers, of, provision as to, ^2, 

. Provisional Ordfer, liability of promoters for, 785 

Crown, control of tramways in case of emergency by, 813 
damage,, promofar’s liability to make good, 79| 

danger to^ublic, as affecting application with reepect^lo light railway^, 825, 826 


land, payment into by promoter^ 786 
interest on, rights as to, 812 • I 

payment of compensation out ol^ 812 •• 

out to receiver or liquidator, w^n ordered, 812, 818 
promoters of J^ht railways, 821, 822 • 
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THAMWAYS AND LIGHT RAILWAYS-<-o»(mii<irf. 

deposit, retuin^ad application of, 811, 812 • 

ddUntion for (mences, powers of officers of tramway promoters as to, 808 
deputes, between local authority And promoters, settloment of, 795 
light railway order, as to, how determined, 831, 832 
district,” meaning of, 782 • 

drains, interference by promoUjrs.with, confllioius of, 793, 791 
electricity, nability of promoters m respi'ct of use of, SOI 

use on milit^y and naval tramways, provisuA as to, 817 • 
Employers’ Liability Act, 1880, tramway companies not liable under, 798 
farce, non-piwnient of, offence relating to, 807, 808 ** • 

regulAung of, 799 

fencing of road under repair, liability of promoters, 791 

financial position, rejection of apphcatioii by Light Railway Comniissionore « 
• on account of, 826, 827 • 

provisions, light railway undertaking, as to, 830 
flanged wheels, provision of tramway carnages with, 7!trt, 796 • 

gas mains, power of promoters to alti**, 791 — 793 
gauge, provisions in Provisional Ord(* its to, 785 
tramway, of, provision as to, 788 

*lnQuiry on application for Provi^ioual Order, duly of Hoanl of Trade as to, 
784,785 

insolvency of promoters, powers of Hoard of Trade on, Hio, 811 
inspection of trynway, neceasity Ix'fore opening, 78H 

joint committees, appomtincnt by local autiioritovs for light lailway purposes, 
839 • 

land, acquisition ftr light railway purpo.ses, 832—831 

* militaiy <y; naval purposn>, 815, 816 
Lands^lauscs Acts, incoi^oration lu older of Light Railway C-ommissioners, 

829 * • • A 

leasing of tramwaf by local auLhontie.'*, powers, 804 

• • provision for advcrtibing intention, 

805 

levdl crossings, liability of promoto where tramways cross, 7|9 • 

supervision of Railway qpmpanies over, 789 - 

licei^e, compulsory, a", to u.se of tramway, condition of grant and terms, 809 

licensees of tramways, liabilitie>8 of, 809f 810 

CiJfht Railway Commissioners, appeal on refusal of application by, 8J/ 

• * appointment of, 818, 819 • 

con fir mat ion of onl^r of, effect of, 828, 829 
consideration and confirmation of order of by 
Board of Trade, 828 . 
decuraent-b to be deposited with, 823 
duties of, 819 

duty as to obje^loiis, 824 ^ ^ 

financial position of undertakers as arrecting 
decision of, 826, 827 • 

matters i/) be consioered by, 824 — 827 
notice of ^plication to, 820 
orders of , incorporation of statutes in, 829 

obligations and powers under, 829, 
830 

procedure on application 823, 824 • 

remiasiun of order for further consideration to, 
828 ’ • % 

r^ort4.o Board of Trade by, 827 
settlement of draft order by, 8J4 
light rauways, acquisiuou of Und for purposes of, ^32—834 
amending orders relating to, scope of, 83u 
Kplicattona for ordors^n respect of, to 
oonfctrucSon by local authorities, powers 837(| 889 
dep^it of documimto by promt^ of, a21— 82? ^ 

det^nlnation of Saputee as to,^der relating to, 831, 882 
development of district by^ powers, 8^, 840 v 
managing bod% of undertaging, constitution, *0 
notice of appliBalion as to, provisions relating 8m - 

, to be serfbd on owners and occupiers of Un%^to be Ulwn 

j for purpoaea of, 820 

provaidlB disallowed in order as fjp, 831 
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light railways, refusal of application as to, where tramway refused or exists, 
827 

limited owners, transfer of land by, fog light railway purposes, 833 
. liquidator, payment of deposit to, when ordered, 812, 813 

loans bf local authorities to light railway companies, powers, 837, 838 © 
power of local authifcity to raise expenses of light railway by means 

of, «38, 839. . 

ProvisionaJ Order by/ 
806, 807 , 

•local auth^itiea, application to Light Railway Comraiseio^ers by, 819 

borrowing powers of, in respect of light rafiway under taking;, 
838, 839 

consents required on promotion of tramway by, 782 
e construction and working of light railways by, 837 « 

deposits in respect of light railways to be made with, 821, 822 
expenses in connexion with light railway, how raised by, 838 
fund out of which tramways paid for by, 803 
power to apply k)i light railway orders, 837 

break up road on which tramway laid, 791 ^ 

lease tramways, 804 ‘ 

lend money to light railway companies, 837, 888 c 
jiurchase of tramways by, 802, 803 
right to promote tramways, 781, 782 
settlement of disputes between promofers and, 795 
user of militatiy and naval tramways by, powers, 816, 817 
niithority, what is the, 781, 782 c 

ciicumstances, consideration by Commissioners on applicatiun willi lesppct 
to light railway, 824—827 
“ local rate,” as to definition of, HOG 
Lunacy Board, no power to cons'truct a light railway, C19 
managing body, light railway undertaking, constitution, 830 • 

military operations, control of tramways by Crown for purposes of, 813, 814 
rainArals, ^iromoter’s rights in, extent of, 798, 799 * 

motive power of tramway, how jjrescribed* for, 796 

National Debt Commusnoners, power to lend money for purposes of light rail- 
ways, 840 * 

naval and military tramways, Provisional Orders for purpose of, 816 

purchase of land for purposes oft powers, 816, 
816 • ' 
user by local authorities, powers, 816, 817 
working of, provisions as to, 817 
tramway, sh naval and military tramways. 
gpcrlio ence. liability of tramway promoters for, 801, 802 
noj^mpletion of tramvjay works, provisions as to, 787 
nouco, accidents to workmen, of, duty of tramway companies as to, 798 
appli(».tion as to light railways, of, form of, 821 

* signature of, 82 h 

for amending order relating to light railway, of, provisioWt 
for» 836 

Provisional Order, on, 783, Y84 a 
to Light Railway Gommiseioners, of, ow 
submi^on of Light Railway Commissioners to Board of Trade, of, 827 
nuisance, arising from use of electricity, 801 * % 

cbstructio% tiamway works, of, offence of, 807 
tramways, of, cases as to, 8h7, 808 

Parliamei^ confirmation of Provisional Order %y, 786 • • 

part buildmg, acquisition by promoters of light railways, provision in order, 
829 

penalties,^ failure «to restore road, oif, liability of i^omoterl, 790 

(licences against bye-laws regulating tiamwafe, 797 • 

. as to ^litary and n^val tramways, ^17, 818 t 

plans, delivery whera^romoters intend interferlog with gai, water or telor 
paphic vwxks, 7^1, 792 • • • 

private pr^oters, consent of local author^ requirect by, 782 
ilromoter^ application by, procedure on„W3, 784 i 


to Light Railway Commissioners by, 8, 
conditions upon which roads may be it^fered wii 
definition of;^82 • 


by, m, n$* 
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TRAMWAYS AND LIGHT RAILWAYS— conDnuft/. 

promoteis, diiffcreiiccs between road authority and, scttlomcul ofj 
• insol^ncy of, effect of, 810, 811 

liability aa to completiou of works, 787, 788 
of, generally, 800 — 802 
to make good damage, 793 
light railways, of, deposit to be. iiiiwe by, 82 J, 822 
lidlitatiori of rights as to CKeiei>e of iioweis, 801, 802 
meaning of term, 809 • 

nature of riglits in land, 798, 799 . * . ® 

jjower as to sale of tramway undertaking, 803, 801 ^ 
poNfors as to alleiatioii of ga'<, water and Ulcgrapuic work^, <91 
—793 

remuneration where liainwav a|i[iropi iated to niihtiiiy puipObe*’, 
814 

rights as against licensees, 809, 810 
subordinate rights of, 798, 799 
tramways, of, who may be, 7%l, 782 

voluntary sale of tramway inideiUkiug by, po\vej’'\ 803, 8(U 
Pi’oviaional Order, advertisement of deliveiy of, 783 

* amendment of, proceduie, 787 

conditions as to notice and tleposil <'n apjtliealien for, <8.5, 
784 • 

conUrmution by Paihainent, duty oC board of liatlc as to, 
• 780, 787 

contents where tramway 7or naval or militaiy purposes, 81o 
du*jic8 of Hoard of Trade on application for, 784, 785 
expenses incurred by local authority m obtaining, how de- 
frayed, '-^06 

liability of priunolers for costs of, 785 
iiu?ul ainl military LramW^ays, as to, piovision as to jienaltiC', 
♦ 817, 818 

publication and conlii- 
mation pf, tAO 

powcis of AdiiAralty or^N'vetaiy of State to apply fur, 81o 
provision as to gauge in, 785 

for woikiiig powers in, 805 
4 » o , who may obtain, 781, 782 

Public Authorities Protection Act, 1893, application of local aiilborities woik'* 

• ing tramways, 801 ^ ci 

rails, tramway track, provisions as to, 788 ... c i- ui. i 

railway companies, service of notice of application in respect of light rail" 
ways on, 821 
meaning of, 8M 

power to authoiise woiking, as light railv^y, 830 
rates, defraying of expenses of Provisional Order by loca,l authority out oi, 80() 
payment of expenses of light railway undertt^ing of* local authoiily 
outof, 838 

,• receiver, payment out of deposit to, when ordered, 812, 813 ^ 

repair, roads, of, power of promoters to enter into special agreement as to, <91 
o tramway ^ack unB road abutting, of, liability, 790 
revocation, Provisronal Order relating to naval and military tramways, of, 816 


road, definition of, 788 ^ 

roads, ^interference with, conditions of, 788, 789 
power of local authority to break up, 794 
promoters' rights over, extenf of, 798 
• reinstatement on comwetion of works, 790 

repair of, promoters’ liabili^ for, extent of, 7^90 
security, deposit dv promoters, 786 

sewers, Interferencl with, ^ promoters, Conditions of, 793j 791 , 

snow, vemoral of, tratiway company no liability as to, 791 \ . 

aspocial advance, powdi ox the Treasjpry to make,,ior purposes of light 
ways, 889,840# ^ 

mMting, consent required of, whore ipeal authordiy promoting 
w|y, 782 • 1 

speed, txamcan, <^, regulation off ^6 
stage carriage^iramcar as a, 705, #96 
•tteet, aiTMt In, may be |n tramcar, 808 ^ 

tetogvaphie works, powy V promoters to alter, 791g-793 
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IKAMWAYS AND LIGHT hAlhVf AY ^--ooniinued. 
traclE, maintenance of, extent of, 790 

trwncar, as “ stage carriage," " coach," or ‘‘ carriage,” ^95, 796 » 

tramway, abandonment and discontkmiinco of working of, 810 
, ^ carriages, provisions as to wheels of, 796, 796 

• company, purch^e by local authorities of undertaking of, 802 ^ 
control by CrowAa case of ^ergency, 818, 814 
definition of, 781 

disseA of occupiers to laying of, effect of, 783 
motii^ power of, how prescribed for, 796 
Vomotion of, methods of, 781 ^ 

unauthorised user of, penalty on, 808, 809 ® 

undertaking, sale of, power of promoters, 803, 804 
works, commencement, suspension and completion of, 787, 788 
Treasury loans, iight railway company, to, powers, 839 ^ 

limit of amount of advance for light railway purposes, 840 
t powers where district would be developed by building of light 

railway, 839, 840 

trustees, payment of compcnsatioa4o, under light railway order, 833 

unauthorised user, tramway, of, penalty on, 808, 809 

voluntary sale of tramway undertaking by womoters, 803 ' 

water mains, power of promoters to alter, 7W — 793 

wheels on tramcar, provision as to, 796, 796 • 

working powers, provision for in Provisional Order, 805 

workmen, notice of accidents to, duty of tramway comptmics as to, 798 

Workmen's Compensation Act, 1006, liability of tramway companies under, 798 


TKESPAS8. - e 

abroad, trespass to goods at place, when %:tion maintainable in England, 861 
the person, Vhen actionable in Eagland, 872 
’ accident, as defence to action for trespass, 80t 
act of indemnity, right to sue as affected by, 863 
uctifli, right in respect of assault, 874 

to bring as between tenant and reversioner, 866 
' trespass, for, rights of plaintiff in, 868 

who mav Ining, 851 
actual possession, elements of, 862, 863 
• aircraft, passage over land of, 848 
animals, as to trespasshy, 847 

remedy where* unlawfully on land, 867 
arrest, liability ^ p^sons causing an, 880 
powers orpolice constable of, 880 
station, meaning of, 861 
“t and battery, os ^respasa to tlie person, 871 
as trespass to the person, 871 
deflniiion of, 873 . 
remedies for,*874 

auctioneer, rights in respect of trespass to goods, 867 
bailment, as iSecting right 4 )f ^tion for trespass, 866, 867 
bailor, judgment in trespass obtained by, effect Of, 
battery, definition of, 873 

touclrng as amounting to, 873 
bsxing, injury ifom, when an assault, 874 
children, Retention of, rights of parent or schoolmaster as to, 
civil action, rights in respect of trespdBs to the person, 872 
proc^ings, as usual remedy, 845 o t 

pro^, justification of sheriff or other officer by warrant on, 882 
claim of right, as defence to Action for trespass to goods, 869, 870 
constructive posiesaion, entry by,A3ffect of, o53 . ® 

* r possession by servant or agent on behalf of master or 

j ,, principal 858 * fi 

continuing trespass, eff^ of, 847 • 

contract, «t!try under, fldving ifight to sue in trespass, 868 • 
contract^ Independent, as w liability fa trespass, |46 
'^:o-owi^, goods, In, when trespass will^ against, 866 | 
co-owyers, right of action as between, 816 
corporation, as to trespass by, 846, 847 . 

co-tenant, acts of, not|amoanting to trespass, 8^ ^ 
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criminal act, vdien trespass may amount to, 8i5, 846 
* proceedings, os remedy for assault, 874 

conviction oi acquittal on, when no bar to civil action, 
872 

punishment of trespass^ the person by, 87^ 
urown, no action for trespass ^ against thdf 847 
damages, fatso imprisonment, lor, rights of plaiulilT, 884, 885 
measure of, in action for trespass to goods, 86® 
mitigation of, in action for false iinpi‘is<miiK*iit,*88r) 

• trespass, 858 f 

plaintiff’s right in action for assault, 874 
recovery in action for trespass to gixids, 868 
right of plaintiff to, 868 

dwlaration, as to defendant being a trespasser to good:^ 869 

person being a trespasser, power of the court, 859 
defences, action for false imprisonment, 886 • 

trespass, to, 869 — W3 

denial of entry, as defence to action f(# trespass, 859 

distress damage feasant as remedy where animals unlawfully on land, 857 
* trespass arising from, remedies, 866 

wrongful, as amounting to trespass, 849 
documentary title, as grolhnd of plaintiff’s claim in action for trespass, 853 
erection, tre 3 paa% by means of, remedies for, 867 
execution, wrongful, trespass arising out of, 849 
expulsion, trespasser, of, force which may be usetl in, 875, 876 
^ • rig!hta of person in possession, 866, 867 

false imprisonment, action in rc|pect of, when lying, 878 

damages for, rights of plaintiff, 884, 886 
defence t(f action for, 886 
gist of, an action for, 878 
liability of a judge in respect of, 883 
defendant, 878, 879 
private person for, 879 
lunatic’s right of •ction for, 884 
mrgistrate’s liability for, 879, 881, 882 
protection of keeper of prison from action for, 881 
remedies for, 884 

when ministerial officer not liable for, 882 

no action will lie on d#cni,ion of niomher of mili- 


tary or naval forces for, 883 
police constable liable for, 881 
force, excessive use of, as an assault, 877 
forcible entry, liability of persons taking possession by, 857 
feeding, right in respect of, 876 • 

foreign country, majintenance of action in respect of trespass to goods in, 864 

iT -1! oaa . • 


goods, ri| 
tn 


it of property in, 866 
pass to, definition of, 863—865 

where on sale or rctuyii 867 
hiding over, trespass arising from, 849, 850 
ignorance, no i^fence to action for trespass to goods, 870 
injunction, prevention of trespass by, 859 
• trespass to goods restrained by, 869 

judge, when action for false imprisonment will lie ogaini,., 
jurisdiction, no trespass to land tfithout the, 851 • 8a 

jut Urtii, wh^ defendant gannot set Up, 869 

may set up in action for trespass good-*, 870 
justification, as defence to action for assault, 874,^7“ 
keeM of prison^ protection of, 881 ^ 

laim, passage of afreraft^over, 848 

trespass to, ^at constitutes, 848—861 
without the Jurigdiction, nottrespass to, ^1 
Uindowj^er, llabili^ in^respectof Ufpr of his lanc^ 84;^ 
larceny, when trespass inalctaule as, 646 % * 

lawful correction. Sets of, notAmounting to assault, 876 ^ 

leave and licence, as defence tL%ctioQ for trespass to gocxls, 87(\ 
m ' ^ land, 800 ^ 

meaAig of, 860 • 

legal process, act oynptained or lawful cxecutlonlof, as a defence, 862 
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legal right, rluim by defandant as defence, 8G0 
licence, enter on land, to, effect of, 860, 861 

nature of, as defence to actioi^for trespass, 861 
. licens^, rights as to possession of land, 8C0, 861 

Li mit/eoi interest m goods, ^ht of person having, in respect of trespass, 
lunatic, detention of, righ^ and liabilities in respect of, 884 
nrtigistrate, liability for false imprisonment, 879, 881, 882 * ^ 

raancious pros^ution, burden of proof in action for, 878 
• person liable to action for, 879 

• right of a/ition in respect of, 87^ 

nin^tor, as to liability fou act of servant, 846 

liability for act of servant amounting' to false imprisonment, 878, 8^9 
occupation by scivant amounting to possession by, 854 
of ship,jrights as to arrest of sailor or other person, 883 
measure of damages, as to ticspass to goo<ls, 869 
military forces, detention of member of, when no action lies, 883 
mine, trespass to, conditions govesning right to bring action for, 853 
ministerial officer, signing of unla#ful warrant by, constitutes no liability, 883 
mitigation of damages, action for false imprisonment, in, 886 • 

mortgagoie, right as to trespass to chattels, 867 * ^ 

mortgagor, measure of damages awarded to, for premature entry by mortgagee, f 
869 

right a.s to trespass to chattels, 867 ^ 

naval forces, detention of member of, when no action wul lie, 883 
negligence, trespass may arise Horn act of, 846 
occupation by servant or agent as vesting posscssion®in master, 854 
parent, rights as to detention of child, tjJ3 ^ 

pew, trespass in relatioai to a, 868 ^ 

police constable, CvOses in wliieli^may arrest, wilbotit warrant, SiSO 
possession, accrual of right of action on enty into, 852 
actual, essentials of, 853, 853 
as affecting right to sue, 851 

essential to action of trespass to goods, 861 *•' 

iia.ture of, entitling person to^uc, 853—856 

right of, infringwl by trespass to goods, 865 (, 
occupation by scrvaift or agent amounting to mai?tor’s or prin- 
cipars, 864 t o o 

of goods, unlawful distnrhance ainoiiiituig to tresp^i^s, 863, 864 
sufficient, \|fiat may be, 854 o 

preservation of peace, acts which may be justiliahlc in, 876, 877 
principal, occupa^'on by agent amounting to possession l)y, 854 
jirison keeper, protection of, 881 

defence of, justificatiaii of assault in, S75 
puWc right of way, rigtt of plaintiff where set u]) by third parly, 859 
jiuning down erection put up by trespavsser, 857 
receiver a.s trespasser where appointed by debenture-holders, 845 
relation back of riglit of action for tre„spa-s, when arhing, 8S1, 852 
remand, liability of miigistrato as to a, 879 
removal of goods, right of c«try in respect of, 861^ 863 
resistance against wrongful seizure of goods, rights, 8CW 
by person assaulted, righto, 874 ^ 

restraint of person, right of action in respect of, 878 
retaking of goods, extent of force which may be used in, 876 

^ % owner’s righto as to, where wrongfully seized, 868 
right of entry to respect of, 862 
reversion^, action by, nature of, 855 ® • 

injuries wliich may be sued for by, 856 
^ right of action for trespass, when in the, 85^ 
right, al^use of, ffs amounting to wespasa, 849, |60 

of justification of, as defence, 861, 862 ® 

sailor, rignte of piaster o^-nehip as to ayest of, 883 ® 

sale or retujm, goods ooi right of aetton for trespsSb to, 867 
schoolmasty, ligh^ as to det^tion of chil^ 886 
wlf-defej)#e, as defence to acuon for tresaaas to goods, 870 « 

^er van toaster’s right of action for tresMM to the pergon*of his, 873 
f trespass by, as to liability of master, 846 ^ 

sheriff, warrant as justijying acts of, 883 (j 

shipmaster, right as t<| arrest of sailors or othotr ^rsons, 883 

{ fi2 ) 
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trespass — rontinued. 

sbi4)mast<*r, fo snn in rrspcct of tr.Npas<^ good.^, ^07 
sport, blow .^Lruok in, as an xssaiilt. 8i4 
Statute of Limitations, as defence to action for assault, 877 
f ^ ^ trcfipass (o gmxls, 8Vl 

Jajid, WI3 

a il opeijfition, when an assault* 874 
, a trespasser, by holding over, 811 
right to maiutain trespass, 807 ^ 

tender of amends, rights of defendant after, 863 
tliird party, liaBility of persons for acts of, 846, 847 
threat, not an assault, 873 

tombstone, defacing or remoring, as a trespass, 867, 868 
tr^pas.s ab initio, what amounts 8r)6 

action for, who may bring, 851 — 856 
as distinguished from trover, 865 
continuance of, effect of, 847 , 
defences to action for, 859 — 86;j 
definition of, 844 
kinds of, 848 
nature of, 846—848 

no action against 4he Crown in rnspeot of, 817 
none by relation back, 844, 845 
remedies^ for, 866, 867 
rc.straint of, 859 n 

to goods, d^enccs to action for, 869—871 
definition, 863 — 866 

' injunctia'» and Qcclaration in action of, H69 

naturo of rig^it of pos^^ssion infungcil bv, SIm 
rjraedies in respect of, 368 
where on%alc and return, 807 
who may sue in respect of, 866— 868 
land, subject-matter of, 860, 861 
what constitutes, 848—861 
the person, defences in actio^ for, 874 — 877 

proceedings which may be taken in respect of, 872 
^ ^ remedies for, 874 

^ * when committed, 871, 872 

when a ciiniinal offence, 846 

* trespasser, criminal liability for wilful and maliciomi damage, 816 
expulsion by force, rights of owner, 876, 876 
nature of act constituting liability, 816 ^ 

receiver appointed by debenliire-holders as, 815 ' 

unlawful entry, trespass arising from, 848 ^ 

void contract, entry u'hder As giving right to sue in trespass, 868 
voluntary act, trespass must be in nature of a, 845 • 

waiver of ^prt, owner’s right in respect of, 869 ^ 

, warrant, arrest without, power of police constable as to, 880, 881 
justification of acts of sheriff bf, fjJi2 
wKe, husband's right of action for trespass To the person of his, 872 
wrongful imprid^nment, as trespass to the person, SH 

TRO\%R AND DETINUE, 

action, owner’* right of, in lespecLof taken goods, 908 

persona having right of, in respect of trover or ditinuc, 900, 90| 
when ^ill not lie, 897 # 

administrator, action for detinue by, when not maJItainable, 900 
asfto liability for wrongfully intermeddling, 890 
agent, conversion liabilitv, 897 

appl^riation, delilj^ to ship under bill of lading as not nq*oi^ting fo. 900 
when necessary to#ction for tJ%vfr m ja'speet -of goods. 900 
•not, grant of, jnatare ft interest of family in, 89% 
bailee fd^ hire, conversion by, ^ 

tftfe CQttofly, conver^n by, 890 
bailment for biA, remedy of where goods converted, 9C 

rifl%t8 of bailor or bail^ in respect of, 906 
•bills of exeb^ge, naturf of damages in trovi^r fon> 909 
buyer, right* a* bctycil seller and, 007, 908 

AR ^ 
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TROVER AND DETlNUB-<wU<ntt«rf. 
buyer, seller as agent for? 908 
carriers, acts of, not amounting to trover, 892 

failure to deliver to person* giving notice of stoppage in iran$itu, 
\ effect of, 893 

cesiui ^ue tnut, posseseionlby, effect of, 905 * ^ 

conditional delivery, rights of seller ih respect of, 908 
coi|^ract, induc^ by fraudL rights of owner of goods in rc:i{)cct of^OOl 
co-tenant, wh^ guilty of cmivcrsion, 898 
*co-tenan^ rignt of action as betwet'n, 904, 905 
oonversidi, acts amounting to, 889— -893 t , 

demand and ^fusal, when sufficient evidence of, 895 
knowledge immaterial to constitute, 889, 890 
servants or agents, 897 ^ 

wrdhgful destruction of goods as, 892 
^ disposition of goo^ amounting to, 890 

sale as amounting to, 890 
costa, order where plaintiff partw faik, 917 

counterclaim, defendant’s right or, when having incurred expenses, 911 
damages, measure of, in respect of conversion, 908, 909 
plaintiff’s loss may be the, 910 
nominal, when awarded, 910 
order for specific delivery in lieu oi, 917, 918 
payment of, as affecting transfer of proper tji, 91G 
plaintiff’s rights wh^e goods injured, 911 
special, when may be awarded, 909 
deeds, failure to deliver, wh^ conversion, 896 
defence, denial of conversion, 913 % 

plaintiff’s right to goods, *13. 914 
defendant, when entitled to c.^ense8 incurred, 911 ^ 
deliver, failure after demand to, effect of, 884 , 

delivery of chattel, discretfon of the court as to ordering, 917, 918 

goods, damages where made before action brought, 91^ 
deinand,f)y whom and how made, 896 ^ 

failure to deliver on, reAedy for, 894 
destruction of goods, when conv|rsion, 892 
detinue, definition of, 888 

^ personal property as subject-matter of, 888 

persons having right to sue in, 900 
when fixture# the subject of, 889 
discharge, acceptance of sum in, as defence, 915 
disposition of gdbds, when amounting to conversion, 890 
dist^ iwf, refusal on tender to deliver up goods taken undej, as conversion, 891 
•Wmlffucnt of title, possession as affecting right to sue in trover or detinu^ 
#00 ® 
donee, when ^ight of action accrues to, 905 
estoppel, doctrine di afTecthig plaintiff’s rights, 914, 916 
execution creditor, when liable for wrongfiu seizure, 897 
exp^es, defendant may be entiUed to, 911 
finder of lost goods, rights innocent, 906 • 

fixtures, value recoverable in respect of, 909 
• . whei^ trover or detinue will lie for, 889 

fyclble taking, amounting to conversion, 891 ► , 

fraud, as affecting rights under contract, 901 

amir Jbt induced by, right of ow»er of goods in Tespect of, 901 
fraudulent owner, rights of, extent of, 902# » 

% taking, ampunting to conversion, 891 

transactions, right of owner of goods to repudiate, 901 
giftf«ight of a^on of donee iu i^pect of, 905 # 

gbods, e^version of, right to sue in respect of, fOO ^ ^ 

hire, baijLeAt for, rights of bailor where goo^ cooi&ted, 906 
husband,* liabiliiy for coi^ersion by wile, 897 - ^ 

dy ^ainA, where obtoining^goods by fraudulent QiisTepreeenta- 


infant, n 
tion, 89! 


injury ^ goods, damages In respect of, fill • ’ 

t.lnsolv|^ buyer, rights m respect of godfisTpurchased, fiOf, 908 
instalments, position of buyer as to goo^ to bo naid fair 908 
instruments, not nego^ble, conversion arising flbm deilfing with, 893 
joint conversion, whaf may amount to, 898 * ^ 
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Mi U^tfeasors, liabilitj to action for convcrsi(|^, 8U7 
idgmttt, $8 to action, 915 

nature in trover and detipoe distinguished, 916 
)a-terHi, effect as a defence, 914 

eeping of goods, copversion of goods nob arisi^ from a mere, 
ipse of time, as defence to action, 916 » 

eo, vajr be up as a defence, 9f3, 914 

power of the court on claim of, 914 m • 

wrongful disposal of goods by person having, 899, 900 
ysi goods, rights of innocent findei*of, 905 |l 

larket overt,«pr^crty sold in, wh<‘u not revesting on conviciion wf thief, 

rights of pcrstMis whose goods axe wrongfully sold in, 890 • 

purchaser in, 903 

sale of goods in, rights of owner, 903 
laster, as to liability for acta of servant, 897 
leusure of damages, in respect of conveyRgion, 908, 909 
plaintiff's loss may^bo the, 910 • 
lortgagee in possesion, remedies of mortgagor as against, 9v( 
lortgagot* in possession, rights of mortgagee of goo^ as against, 906 
of goods, conversion by, 899 

^otiable instruments, dealing wi^i, when conversion, 893 
lominal damages, plaintiff may be onl^ entitled to, 910 
ot negotiable insftuments, conversion arising from wrongful dfaling with, 893 
acker, acta of, not amounting to trover, 892 
awnbroker, refusal •£ delivery by, no coiiversion, 895 
aymtnt into court, when may be mcadod as a defence, 916 
ersonaip property, as subjeab-matler of trover and detinue, 888 
ledge, rights of pledge® and p4edgor in respect of, 906, 907 
unlawful sail of, rights of pledgdt, 906, 907 
lodfoe, as to conversion by,* 899 

loUoe, rights of owner in respect of stolen goods in hands of, 903 
oeseiiion, as affecting owners rights, 903, 904 • 

right toiBue in detinue or trover, 900 
I wrongful, no title conferred by, 906 • 

rocdfcs of sale, converted goods, gf, effect of acceptance, 912 
^U^tion of sale by plaintiff, efi^t of, 915 
ecaptureif owner’s right of, 908 

Qfusal to deliver, conditional, when evidence of ^inversion, 896 
qualified or justifiable, not conversion, 895 
subsequent offer to restore as aflectijng, 896 
where goods in possession of servant, effect* of^ 896 
etorn of goods, time as affecting right of action, 916 ^ 

eversionary interest, reversioner's right of action,^ respect of, 904 
lie, acceptance of part proceeds of, effect of, 912 
ratification by plaintiff as defence, 915 
wionglpl, as amounting to conversion, 890 
eller, as buyer’s agent, 908 

position of, where retaining lien foff uqpaid purchasc-moncy, f)08 

• rights as between 1)uyer and, 907, 908 

in rispect of conditional delivery, 908 
BTTWit, conversion by, liability, 897 

# ^ refusal where goods in possession of, effect of, 896 

hexiff, right to sue in trover, 906 , 

tiip, txorer by co-tenant of, 898 ^ 

pew damagii, when may^e awarded, 909 
pedffc ddiTexy of diattef, order for, 917, 918 
iterates of LimiUtion. as defence to action, 91^ 
ta? of proceedings, whe](p goods returned^ 
tom goods, rights of owner in respect of, ^903 A 

sale In market overt, eights of otner, 903 
, rights of owiier of goods Ihe sumect of, 902 
pirijy rights of, where puxdAsing g;DOds obtained by fraud, 901 
"eeds. ri^t of action in respect of, in ^om ve8tcd,^04 
. defflOfiowof, 888 ^ ^ 

penonal property, «s siU>ject-matter of, 888 
peXMOi hWring ^ht to sue in, 900 
wbett of, 889 
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trustee, right of action inspect of subject of trust, 905 ^ 

unstamped documents, amount of damages recoverable in rQrt)Cot;Ofr 909 
wafs^, as defence, 916 ^ ^ : 

Xof lien, when implied, 896 
f Y U>itf what may ^ount to, 912 

* where not l^plicable, 912, 918 
wharfinger, acts of, not amounting to frever, 892 
writ^of assis^^, possession of chattel obtained by, 917 
writoof -assisOTiCe, pofisessiorr of chattel obtained by:, 917 
d|J4very,* enforcement of specific delivery by, 917 
wroi^ful possession, no title conferred by, 906 < 
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